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ARTICLES OF AMENDMENT
TO
AMENDED AND RESTATED ARTICLES OF INCORPORATION  Gh .0\
OF ’ SR (,g« P
UNDER THE CANOPY, INC. vl R
Y T e
Pursuant to the provisions of Section 607.1006 of the Florida Busin:ss;:r,‘-’,’; A} ;
Corporation Act (the “Act™), the undersigned corporation adopts the following Articles of d{‘};/" '57} O
Amendment to its Amended and Restated Articles of Incotporation, as amended: @‘?ﬂ £
1. The name of the Corporation is Under the Canopy, Inc. {the “/o’—;) (o8
“Corporation™), Document #P03000067188, filed June 17, 2003. , %

2. The following Amendment to the Amended and Restated Articles of
Incorporation, as amended, was adopted by all of the Directors of the Corporation and the
Shareholders of the Corporation, the nmumber of vates cast being sufficient for approval,
on September ﬂ__. 2006 in the manner prescribed by Section 607.1003 of the Act.

3. Article IV of the Corporation’s Amended and Restated Articles of
Incorporation, as amended, is hereby deleted and replaced by a new Article IV m the
form attached to these Articles of Amendment as Exhibit A.

4. Except as hereby amended, the Amended and Restated Articlss of
Incorporation, as amended, of the Corporation shall remain the same.

5. The effective date of this amendment shall be vpon the filing of these
Articles of Amendment,

IN WITNESS WHEREOF, the undersigned has executed these Asticles of
Amendment to Amended and Restated Asticles of Incorporation, as amended, of Under
the Canopy, Inc. as of this 20" day of September, 2006,

UNDER THE CANGPY, INC,,
orida corporation

By: !—r 2L ﬁﬁ&

]

Name: Michael Albaia
Title: Chief Exscutive Officer
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EXHIBIT A TO ARTICLES OF AMENDMENT

The foliowing is the complete text of Article IV of the Corperation’s Amended and Restated
Articles of Incorporation, as amended:

ARTICLE IV
1. Capital Stock

The aggragate number, class and par value of shares which the Corporation is authorized
to issue is Two Hundred Million (200,000,600} shares, consisting of:

{A} One Hundred Fifty Million (156,000,000} shares of commaen stock with a par value
of 30.0001 per share (the “*Common Stock™); and

(B} Fifty Million (50,000,008} shares of preferred stock with a par valee of 30.0061 per
share (the “Preferred Stock™), of which Thirty Five Million (35,000,000) shares have besn
designated as “Series A Convertible Preferred Stock.™ Article IV hereof contains & description
of the Preferred Stock and a statement of the designations and the powers, privileges and rights,
and the qualifications, Hmitations or restrictions thereof,

2. Common Stock

(A) General. The voting, dividend and liquidation rights of the holders of the Common
Stock are subject to and gualified by the rights of sny issued and outstanding Preferred Stock.

{(B) Yoting Rights. Each holder of record of Common Stock shall be entitied to one
vote for each share of Common Stock standing in such holder’s name on the books of the
Corporation, Except as otherwise required by law or these Amended and Restated Articles of
Incorporation, the holders of Common Stock and the holders of Preferred Stock shall vote
together as a single class on all matters submitted to sharsholders for 2 vote (including any action
by writien conseni).

{C) Dividends Subject to provisions of law and Article IV of these Amended and
Restated Articles of Incorporation, the holders of Common Stock shall be entitled to receive
dividends out of funds legaily available therefor at such Hmes and In such amounts as the Board
of Directors may determine in its sole diseretion.

(D} Ligquidation. Subject 1o provisions of law and Article [V of these Amended and
Restated Articles of Incorporation, upon any liquidation, dissolution or winding up of the
Corporation, whether voluntary or involuntary, afier the payment or provisions for payment of
2l debis and liabilities of the Corporation and all preferential amounts to which the hoiders of
the Preferred Stock are entitled with respect to the distribution of assets in Mquidation, the
holders of Common Stock shall be entitled to the remaining assets of the Corporation available
for distribution.

A-1 HO6000234447 3
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3, Preferred Stock

(A} Anthority of Board. The preferences and relative, participating or other rights of
the Preferred Stock, and the qualifications, limitations or restrictions thereof are as follows:

{1} The Preforted Stock mav be issned from time to time in one or mors ¢lassss or
series, the shares of each class or series to have such designations and powers, preferences and
rights, qualifications, limitations and restrictions thereof as are stated and exprsssed herein and in
the resclution or resolutions providing for the issue of such class or series adopted by the Board
of Dircetors as hereinafter prescribed.

(2) Authority is hereby expressly granted 10 and vested in the Boeard of Directors
to authorize the issuance of the Preferred Stock from time to time in one or more classes or
series. to determine and take necessary proceedings fully to effect the issuance and redemption
of any such Preferred Stock, and, with respect (o each class or series of the Praferred Stock, to
fix and state by the resolution or resolutions from time to time adopted providing for the issuance
thereof the following:

(2} whether or not the ¢lass or series is to have voting rights, full ar lmited,
or is to be without vofing rights; ‘

(b} the preferences and relative, participating, optional or other special
rights, if any, with respeet to any class or series;

(c) whether or not the shares of any class or series shall be redeemsble and
if redeemable the redemption price or prices, and the time or tirnes at which and the
terms and conditions upon which, such shares shall be redeemabie and the manner
of redemption;

(d) whaether or not the shares of a class or seriss shall be subject to the
operation of retirement or sinking funds to be applied to the purchase or redemption
of such shares for refirement, and if such retirement or sinking fund or funds be
established, the annual amount thercof and the termig and provisions relative o the
operation thersof;

{e) the dividend rate, whether dividends are payable in cash, stock of the
Corporation, or other property, the conditions upon which and the times when such
dividends are payable, the preference to or the reistion to the payment of the
dividends payable on any other class or classes or series of stock, whether or not
such dividend shall be cumulative or non-cumulative, and if cumulative, the date or
dates from which such dividends shall accumulate;

{fi whether or not the shares of any clags or series shall be convertible into,
or exchangeable for, the shares of any other class of classes or of any other series of
the same of any other class or classes of stock of the Corporation and the
conversion price or prices or ratio or ratios or the rate or rates at which such i
conversion or exchange may be made, with such adjustments, if any, as shall be i
stated and expressed or provided for in such resolution or resolutions; and

A LI06000234447 3



To: +1 {(850; 205-0380 — From: Ricky Soto Friday, September 22, 2006 8,35 AM Page. Sof 14
Subject 000150.57765 .

H06000234447 3

[g} such other special rights and protective provisions with respect to any
class or series as the Board of Directors may deem advisable.

The shares of each class or series of the Preferred Stack may vary from the shares
of any other series thereof in any or all of the foregoing respects. The Board of Directors may
increase the mumber of shares of the Preferred Stock designated for any existing class or series
by a resoluiion adding to such class or series authorized and unissued shares of the Preferred
Swck not designated for any other class or sedes. The Board of Dirsctors may decrease the
number of shares of the Preferred Stock not designated for any other class or geries. The Board
of Directors may decrease the number of shares of the Preferred Sitock designated for any
existing class or series by a resolution, subtracting from such series unissued shares of Preferred
Stock designated for such class or series, and the shares so subtracted shall become anthorized,
unissued and undesignated shares of Preferred Stock.

(B) Series A Preferred Siock.

£1} Designation and Amount. A total of Thirty Five Million (35,000,000} shares
of the Corporation’s Praferred Stock shall be designated as “Series A Convertible Preferred
Stock” (hereinafter, the “Series A Preferred Stock™).

{2) Voting Rights of Series A Preferred Stock. Except as otherwise expressly
provided in Article IV, Section 3(B){10} hereof or as otherwise required by law, sach holder of
Series A Preferred Stock shall be entitled to vote on all matters and sheli be entitled to that
number of votes equal to the number of whole shares of Common Stock into which such holder’s
respective shares of Series A Preferved Stock could then be converted, pursuant to the provisions
of Article IV, Section 3(B)3) hereof, af the record date for the determination of steckholders
entitled to vote on such matter or, if no such record date is established, at the date such vole is
taken or any written consent of stackholders is solicited. Bxcept as otherwise expressiy provided
in Article TV, Section 3(B)} 10} hereof or as otherwise reguired by law, the holders of shares of
Series A Preferred Stock and Common Stock shall vote together as e single class on all matters.

{3) Conversion. o _

{2} General. Subject to and in compliance with the provisions of Article IV,
Section 3BX3), any or all shares of Series A Preferred Stock may, at the aption of the holder
thereof, be converted at any time into fully-paid and non-assessable shares of Commen Stock.
The number of shares of Common Stock 1o which a holder of Series A Preferred Stock shall be
entitied to receive upon conversion shall be the product obtained by dividing the number of
shares of Serfes A Preferred Stock being converted by the Series A Cenversion Value
{determined as provided in Section 3{B}3Xb}}.

A3 HO6000234447 3
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(b) Series A Cogvergion ¥Yalye The Series A Conversion Value in effect
from time to (me shall be $0.11 (the “Original Issue Price™) or such other amount to which the
Series A Conversion Vaiue is adjusted in accordance with this Section 3(B)}3)b), {the “Series A
Conversion Value”). The Series A Conversion Value shall be adjusted from time to time in
accordance with the foliowing:

(" Effect op Conversion Value Upon Dilmive Issuances of Common
Stock or Convertible Seourities. Ifthe Corporation shall, while there are any shares

of Series A Preferred Stock outstanding, issue or sell shares of its Common Stock
{or Common Stock Equivalents, as defined below) without copsideration or at 2
price per share less than the Series A Conversion Value in effect immediately prior
fo such issuance or sals, then and in such event, the Saries A Conversion Value
upon cach such issuance or sale, sxcept as hereinafler provided, shall be reduced,
concurrently with such issue, to a price (calculated to the nearest cent) determined
by multiplying the Series A Conversion Vale as in effect immediately prior to such
calculation, by a fraction, the numerator of which shall be (A) the number of shares
of Common Stock outstanding imimediaiely prior to the issuance of such additional
shares of Common Stock or Common Stock Equivalents {calcujated on a fully
diluted basis assuming the exercise or conversion of all then exercisable options,
warrants, purchase rights or convertible securities), plus (B) the number of shares of
Common Stock which the pet aggregate consideration, if any, received by the
Corporation for the total mumber of such additional shares of Comnoen Stock or
Common Stock Equivalents so issued would purchase at the Series A Conversion
Value in effect immediately prior to such issuance, and the denominator of which
shall be (x) the number of shares of Comimon Stock outstanding immediately prior :
to the issuance of such additional shares of Commen Stock or Common Stock
Equivalents {calculated on a fully diluted basis assuming the exercise or conversion
of all then exercisable options, wairants, purchase rights or convertible securitics),
plus (¥) the number of such additions] shares of Commen Stock or Common Stock
Equivalents so issued. The provisions of this Section 3(B)}3)(b)(i) may be waived
in any instance (without the necessity of convening any meeting of shareholders of
the Corporation)} upen the written consent of the holders of at icast 50% of the
cuistanding shares of Series A Preferred Stock.

(i) Effect opn Seres A Conversion Value Upon Other Dilutive
£ W £ i d a i to T
Convertible Securities.

{A) For purposes of this Section 3(B)(3)(b). the issuance of any
warrants, optiens, sibscription or purchase rights with respect to shares of
Common Stack and the issuance of any securities converiibie into or
exchangeable for shares of Common Stock, or the issuance of any wartants.
options, subscription or purchase rights with regpect (o such convertible or
exchangeable securities {collectively, “Common Stock Equivalents™), shall
be deemed an issuznce of Common Stock if the Net Consideration Per Share
{as hercinafter determined) which may be received by the Corporation for
such Common Stock Equivalents shall be less than the Series A Conversion t

Ad - H06000234447 3
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Value in effect at the time of such issuance. Any obligation, agreement or
undertaking to issue Common Stock Equivalents at any time in the future
shall be deemed 1o be an issuance at the time such obligation, agreement or
undertaking is made or arises, No adjustment of the Series A Counversion
Value shall be made under this Section 3(B){3}b} upon the issuance of any
shares of Common Stock which are issued pursuant to the exercise,
conversion or exchange of any Comunon Stock Eguivalenis if any
adjustment shall previously have been rade upon the issuance of any such
Common Stock Equivalents as above provided.

{B) Should the MNet Consideration Per Share of any such
Common Stock Equivalents be decreased from time {o time, then, upon the
effectiveness of ¢ach such change, the Series A Conversion Value will be
that which would have been obtained {1} had the adjustments made upon the
issuance of such Common Stock Equivalents been made upon the basis of
the actual Net Consideration Per Sharse of such securities, and (2} had
adiustments made to the Series A Conversion Value since the dale of
issuance of such Common Stock Eguivalents been made to the Series A
Conversion Value a5 adjusted pursuant to (1) above. Any adjustment of the
Series A Conversion Value with respect to this paragraph which relates 1o
Common Stock Equivalents shall be disregarded if, as, and when all of such
Common Stock Egquivalents expire or are canceled without being exercised,
so that the Serles A Conversion Value effective inmmediately wpon such
cancellation or expiration shall be equal to the Series A Conversion Value in
effect at the time of the issuance of the expired or canceled Common Stock
Equivalents, with such additional adjustments as would have been made 1o
the Series A Conversion Value had the expired or canceled Commeon Stock
Equivalents not boen issued.

(€Y For purposes of this paragraph, the “Net Consideration Per
Share” shall mean the amount equal (o the (otal amount of consideration, if
any, received by the Corporation for the issuance of such Common Stack
Equivalents, plug the minimum amount of consideration, if any, payable to
the Corporation upon exercise, or conversion or exchange thercof, divided
by the aggregate number of shares of Common Stock that would be issued if
ali such Common Stock Equivalents were exercised, exchanged or
converted. The “Net Consideration Per Share” which may be received by
the Corporaticn shall be determined in each instance as of the date of
issuance of Common Stock Equivalents without giving effect to any
possible future upward price adjustments or rate adjustments which may be
applicable with respect to such Common Stock Equivalents,

(i) Cousiderafion Other than Cash. For purposes of this Ssction

3(BY(3)b), if a part or ail of the consideration received by the Corporation in
_ connection with the issuance of shares of the Common Stock or any other secunties
described in this Section 3(BM3)L) consists of property other than cash, such

A-5 HO6000234447 3
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consideration shall be deemed to have a fair market value as is reasonably
determined in good faith by the Board of Directors of the Corporation.

{iv} Exccptions to Apli-dilmion. This Section 3(B)}3)b} shall not
apply under any of the circumstances which would constitute an Extraordinary
Common Stock Event (as defined in Section 3(B}3Xb)(v)). Further, this Section
3(B)(3)(b)shall not apply with respect to:

{A) shares of Common Stock (or optiens 1o purchase such shares
of Commen Stock) issued or issuable to smployees, officers or directors of]
or consultants or advisors to, the Corporation pursusni to any stock
purchase, option, incentive or other plan, agreemoent or amangement
approved by the Corporation’s Board of Directors;

(B} sccurities issuable in connection with any stock split or stack
dividend or upon any subdivision of shares of Common Stock;

(C) securitiss issuned pursuant 0 the acquisition of another
corporation or entity by the Corporation, approved by the Board of
Directors, whether by conselidation, merger, purchase of ail or substantially
all of the assets, or other reorganization in which the Corporation acquires,
in a single transaction or series of related transactions, all or substantially all
of the assets of such other corporation or entity or fifty percemt {50%) or
more of the voting power of such other corporation or entity or fifty percemnt
{50%2) or more of the squity ownership of such other entity;

{D) shares of Conunon Siock issued or issuable (I} upon
conversion of any Series A Preferred Stock, or (I} upon the exercise,
conversion of exchange of any Common Stock Equivalenis outstanding as
of May 1, 2006; or

(E) upon the issnance, exercise, or conversion of options or
warrants issmed to equipment lossors, lenders and vendors of the
Corporation, if approved by the Corporation’s Board of Directors.

(v} Dpon Extraordin mmo . Upon the occurmence
of an Extrzordinary Common Stock Event (as hereinafier defined), the Sexies A
Conversion Value shall, simultanecusly with the happening of such Extraordinary
Common Stock Event, be adjusted by multiplying the Series A Conversion Value
by z fraction, the numerator of which shall be the number of shares of Common
Stock outstanding immediately prior to such Extreordinary Common Stock Event
and the denominator of which shall be the number of shares of Common Stock
ouistanding immediately after such Extraordinary Common Stock Event, and the
product 5o cbtained shall thereafier be the Series A Conversion Value; provided,
that no such adjustraent shall be required for any shares of Series A Preferred Stock
with respect to any Extraordinary Commmon Stock Bvent oecurting prior to the
original issue date of such shares of Series A Preferred Stock. The Series A

A6 HO6000234447 3
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Cnnvc:_sion Value, as so adjusted, shall be readiusted in the same manner upon the
happening of any successive Extraordinary Common Stock Event or Events. An
“Extraordinary Common Stock Event™ shall mean (A) the issue of additional shares
of Common Stock 25 a dividend or other distribution on outstanding shares of
Common Stock, (B} a subdivision of outstanding shares of Common Stock into a
greater number of shares of Common Stock, or {C) a combiration or reverse stock
split of outstanding shares of Common Stock into a smaller number of shares of
Commpon Stock.

{c) Automstic Conversion.

{iy Upon (x) the completion of a QPO, or (y) the election of holders of
a majority of the shares of Series A Preferred Stock, all shares of Series A Preferred
Stock then outstanding shall, by virtue and simultaneously with such QPO or
election, and without any action on the part of the holders or the Corporation, be
automatically converted inte that number of fully paid and non-assessable shares of
Common Stock inte which such shares of Series A Preferred Stock are convertible
pursuant to Section 3(B)(3)a) hersof as of the closing of such Qualified Public
Offering. A “QPO™ means an underwritten public offering of the shares of
Commeon Stock pursnant {0 an effective registration statement on Form S-1 or other
appropriate form (or such successer for as then in effect) in which the gross
proceeds to the Corporation equal or exceed 315 million.

{if} Upen the occwrrence of the conversion evenis specified in the
preceding paragraph (c)(i), the holders of the Series A Preferred Stock shall, upon
notice from the Corporaton, surrender the certificates representing such shares at
the office of the Corporation or of its transfer agent for the Common Stock.
Therenpon, there shall be issued and defivered toc such holder 2 certificate or
certificates for the number of shares of Common Stock into which the shares of
Series A Preferred Stock so surrendered were convertible on the date on which such
conversion occurred.  The Corporation shall not be obligated to issue such
certificates unless certificatss cvidencing the shares of Scrics A Preferred Stock
being converted are either delivered to the Corporation or any such transfer agent,
or the holder notifies the Corporation that such certificates have been lost, stolen or
destroyed and execcuies an agreement satisfactory to the Corporation to indemnify
the Corporation from any loss incurred by it in connection therewith.

{d} Capital Reorganization or Reclassification. If the Common Stock Issuable

upon the conversion of the Series A Preferred Stock shall be changed inte the same or different
number of shares of any class or classes of capital stock, whether by capital reorganization,
recapitalization, reclassification or otherwise (other than a subdivision or combination of shares
or stock dividend provided for elsewhere in this Article IV, Section 3({B)3}, or a merger,
consolidation or sale of all or substantially all of the Comporation’s capital stock or assets o any
other person), then and in each such event the holder of each share of Seriss A Preferred Stock
shall have the right thereafler to convert such share into the kind and amoeunt of shares of capital
stock and other securities and property receivable upon such reorganization, recapitalization,
reclassification or other change by the holders of the number of shares of Common Stock into

A7 HO6000234447 3
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which such sflar?s of Series A Preferred Stock might have been converted immadiately prior 1o
such reorganization, recapitalization, reclassification or change, all subject to further adjustment
a5 provided herein.

{e} Subdivision or Combinationp of Common Stogk. If the Cerporation at any
time subdivides {by any stock split, stock dividend, re-capitalization or otherwise} the
outstanding shares of Common Stock into a greater number of shares or if the Corporation at any
time combines (by reverse stock split or otherwise) the outstanding shares of Common Stock into
s smalier number of shares, the number of shares of Common Stock issusble upon conversion of
any shares of Series A Preferred Stock shall be appropriately and proportionately increased or
decreased, as the case may be.

{f)y Merger, Consolidation or Sale of Asssts. Subject to the provisions hereof,
if at any time or from time to iime there shall be a merger or consclidation of the Corporation
with or info another corporation (other than a merger or reorganization involving only a change
in the state of incorporation of the Corporation), or the sale of all or substantially all of the
Corporation’s capital stock or assets to any other person, then, as a part of such reorganization,
merger, or consolidation or sale, a provision shall be made so that the holders of the Series A
Preferred Stack shail thereafler be entitled to receive ppon conversion of the Series A Preferred
Stock the number of shares of stock or other securities or property of the Corporation, or of the
SuCCesSOT corporation resulting from such merger or consolidation, vo which such holder weuld
have been entitled if such holder had converted its shares of Series A Preferred Stock
immediately prior fo such capital reorganization, merger, consclidation or sale. In any such case,
appropriate adjustment shall be made in the application of the provisions of this Article IV,
Section 3(BY3) o the end that the provisions of this Article IV, Section 3(B)3} (including
adjustment of the number of shares of Common Stock or other securities issuable upon
conversion of such shares of Series A Preferred Stock) shall be applicable after that event in as
nearly equivalent a manner 2s may be practicable.

{g) Cerdificate as 10 Adjustments; Notice by Corporation. In each caseofan
adjustment or readjustment of the Conversion Ratio, the Corporation at its expense will furnish

each helder of Series A Preferred Stock with a certificate prepared by the Treasurer or Chief
Financial Officer of the Corporation, showing such adjustment or readjustment, and stating in
detail the facts upon which such adjustrment or readjustment is based.

Exercise of Conversion Privilege. To exercise its conversion privilege, a
holder of Series A Preferred Stock shall surrender the certificate or certificates representing the
shares baing converted to the Corporation at its principal office, and shall give written notice to
the Corporation at that office that such holder elects to convert such shares. Such notice shall
also state the name or names {with address or addresses) in which the certificate or cerificates
for shares of Common Stock issuable upon such conversion shall be issued. The certificate or
certificates for shares of Series A Preferred Stock surrendered for conversion shall be
accompanied by proper assignment thereof to the Corporation or in blank. The date when such
written notice is received by the Corporation, together with the certificate or certificales
representing the shares of Series A Preferred Stock being converted, shall be the “Conversion
Date.” As promptly as practicable after the Conversion Date, the Corporation shall issue and
shall deliver to the holder of the shares of Series A Preferred Stock being converted, or on its

A8 HO6000234447 3
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written order, such certificate or certificates as it may request for the number of whole shares of
Common Stock issuable upon the conversion of such shares of Serfes A Prefarred Stock in
accordanice with the provisions of this Article IV, Section 3(B)(3), rounded up to the nearest
whole share as provided in Article [V, Section 3(B)(2)(), in respect of any fraction of a share of
Common Stock issuable upon such conversion. Such conversion shall be deemed to have been
effected immediately prior to the close of buginess on the Conversion Date, and at such time the
rights of the holder as holder of the converted shares of Series A Preferred Stock shall cease and
the person(s} in whose name(s) any certificate(s) for shares of Common Stock shall be issuable
upon such conversion shall be deemed to have become the haolder or holders of record of the
shares of Common Stock represented thereby,

(i No Issuange of Fractional Shares. Ne fractional shares of Commen Stock
or scrip representing fractional shares shall be issued upon the conversion of sharss of Series A
Prcferred Stock. Instead of any fractionsl shares of Common Stock which would otherwise be
issuable upon conversion of Series A Preferred Stock, the Corporation shall round up to the next
whole share of Commeon Stock issuable upon the conversion of shares of Series A Preferred
Stock. The deterrnination as to whether any fractional shares of Common Stock shail be rounded
up shafl be made with respect to the aggregate number of sharss of Series A Preferred Stock
being converted at any one time by any holder thereof, not with respect to cach share of Series A
Preferred Stock being converted.

{33 Dartial Comversion. In the event some but not gli of the shares of Serics A
Preferred Stock represented by a certificate(s) surrendered by a holder are converted, the
Corporation shall execule and deliver to or on the order of the holder, at the expense of the
Corporation, a new certificate representing the nwmber of shares of Seriss A Preferred Stock
which were not converted.

(k) BReservatiop of Common Stock. The Corporation shall at all times reserve

and keep available out of its authorized but unissued shares of Common Stock, solely for the
purpose of effecting the conversion of the shares of the Series A Preferred Stock, such number of
its shares of Common Stock as shall from time to time be sufficient to effect the conversion of ail
outstanding shares of the Series A Preferred Stock (including any shares of Series A Preferred
Stock represented by any warrams, options, subscrption or purchase rights for Series A
Prefarred Stock), and if at any time the number of authorized but undssued shares of Commen
Stock shall not be sufficient to effect the conversion of all then outstanding shares of the Series
A Preferred Stock {including any shares of Series A Preferred Stock represented by any
warrarits, options, subscriptions or purchase rights for such Preferred Stock), the Corporation
shall fake such action as may bt necsssary 1o increase its authorized but unissued shares of
Common Stock to such number of shares as shall be suflicient {or such purpose.

(h Mo Reissuance of Preferred Stock No share or shares of Series A
Preferred Stock acquired by the Corporation by reason of redemption, purchase, conversion or
otherwise shall be reissued, and all such shares shall be cancelled, retired and ¢liminated from
the shares which the Corporation shall be authorized to issue. Under such circumstances, the
Corporation shall from time to time take such appropriate corporate action a3 may be necessary
to reduce the authorized number of shares of the Series A Preferred Stock.
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@ Liguidation. Di . Winding Up.

(2} Treatmeo! at Sale, Liquidation, Dissolution or Winding Up. In the svent
of any liquidation, dissolution or winding up of the Corporation, whether voluntary or
involuntary, before any disuibution or payment is made to any holders of any Common Stock,
the holders of shares of Series A Preferred Stock shall be entitled to be paid first out of the assets
of the Corporation available for distribution to holders of the Corporation’s czpital stock wheiher
such asseis are capital, surplus or eamnings, an amount per share of Series A Preferred Stock
equal to the sum of (i) the Original Issue Price (which amount shall be subject to equitable
adjustment whenever there shall oceur a stock dividend, stock split, combination, recrganization,
recapialization, reclassification or other similar event involving the Series A Preferred Stock),
plus (i1} 2 additional amount equal to the equivalent of a simple interest return of sight parcent
{8%) per arnum on the amount set forth in the foregoing clause (a){i} {such amount, as so
determined, is referred to herein as the “Series A Liquidation Value™ with respect to such
shares).

(b) Pro-rata Pagligipation. Afier payment has been made fo the holders of the
Series A Preferred Stock in accordance with this Anicle IV, Section 3(B)4), the remaining
assets shell be distributed ratably among the holders of the then ouistanding Common Stock.

{c) Insufficient Funds. If upon such liquidation, dissolution or winding up,
the assets or surplus funds of the Corporation to be distributed to the holders of shares of Series
A Preferred Stock shell be ingufficient to permit payment to such respective holders of the full
Series A Liguidation Vaiue and all other preferential amounts payeble with respeet to the Series
A Preferred Stock, the assets available for payment or distribution $o such holders shall be
distributad ratably among the holders of the then outstzanding shares of the Series A Preferred
Stock.

{53 Dividends. The hoiders of record of shares of the Series A Preferred Stock
shall be entitled to receive, when and as declared by the Board, in its sole discretion, but only out
of funds that are legally available therefor, dividends in the same form and per share amount, and
payable at the same time as, apy dividends declared or paid with respect to shares of the
Common Stock. The Corporation shall not declare, pay or set aside any dividends on shares of
its owstending Common Stock {other than dividends on shares of Comunon Stock payable in
shares of Common Stock) uniess the holders of the Series A Preferred Stock then outstanding
shall first receive, or simultaneously receive, a dividend on each outstanding share of Serfes A
Preferred Stock in an amount at least equal to the Minimum Dividend Amount. For purposes of
this Section 3(BX5), the “Minimum Dividend Amount” equals an amount per share of Series A
Preferred Stock equal to the product of (A} the difference between (I} the amount of dividends
declared, paid or set aside on each share of ouistanding Common Stock subssquent to May 1,
2006, minus (1) the amount, if eny, of dividerds declared, paid or set aside on each share of
Series A Preferred Stock subsequent to May 1, 2005, multiplied by (B) the number of shares of
Common Stock issuable upon conversion of a share of Series A Preferred Stock, in sach case
calculated on the record date for determination of holders entitled to receive such dividend.

{6) Registration of Trapsfer. The Corporation will keep at its principal office a
register for the regismation of shares of Series A Preferred Stock. Upon the swrender of any
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certificate representing shares of Series A Preferred Stock at such place, the Corporation will, at
the request of the record holders of such certificate, execute and deliver {at the Corporation’s
expense) 2 new certificate or certificates in exchange therefor representing the aggregate number
of shares of Series A Preferred Stock represented by the surrendered certificate. Each such new
certificate will be registered in such name and will represent such number of shares of Series A
Preferred Stock as is required by the helder of the sumendered certificate and will be
substantially identical in form to the surrendered certificate.

(7} DReplacement Upon receipt of evidence reasonably satisfactory to the
Corporation of the ownership and the loss, theft, destruction or mutilation of any certificate
evidencing shares of Series A Preferred Stock, and in the case of any such loss, theft or
desiruction, upon receipt of an unsecured indemnity from the holder reasonably satisfactory to
the Corporation or, in the case of such mutilation upon surender of such certificate, the
Corperation wil (at its expense) execute and deliver in lieu of such certificate a new certificate
of like kind representing the number of shares of Series A Preferred Stock represented by such
iost, stolen, destroyed or mutilated certificate and dated the date of such lost, stolen, destroyed or
mutiiated certificate.

(8} Notices of Record Date. Ip the eventoft

{a) any taking by the Corporation of a record of the holders of any class of
securities for the purpose of determining the holders thereof who are entifled to receive any
dividend or other distribution, or any right to snbsenbe for, purchase or ptherwise acquire any
shares of capital stock of any class or any other securities or property, or o reéceive any other

right, or

{b} any capita] reorganization of the Corporation, any reclassification or
recapitalization of the capifal stock of the Corporation, any merger or consolidation of the
Corporation, or any transfer of all or substaptially all of the assets of the Corporation to any other
corporation, or any other entity or person, or

{c) any voluntary or involuntary dissolution, liquidation or winding up of the
Corporation,

then and in each such event the Corporation shall mail or cause io be mailed to each holder of
Series A Preferred Stock a notice specifying (3) the date on which any such record is to be taken
for the pwpose of such dividend, distribution or right and a description of such dividend,
distribution or right, {iijthe date on which any such reorganmization, reclassification,
recapitalization, wansfer, consolidation, merger, dissolution, jiguidation or winding vp is
expected to become effective, and (iii) the time, if any, that is to be fixed, as to when the holders
of record of Common Stock (or other securities} shall be entitled to exchange their shares of
Common Stock (or other securities) for securities or other property deliverable upon such
reorganization, reclassification, recapitalization, transfer, consclidation, merger, dissolution,
liquidation or winding up. Soch notice shall be mailed by fivsi clags meil, postage prepaid, at
ieast fiffeen (15} days prior to the earlier of {1} the dats specified in such notice on which such
record is to be taken and {2) the date on which sueh action is to be taken.
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(%) Notices. Except as otherwise expressly provided, al notices referred to herein
will be in writing and will be deemed 1o have been duly given (i) on the date of service if served
personatly on the pariy to whom notice is 1o be given, (ii} on the date of transmittal of services
via telecopy to the party to whom notice is to be given (with a confirming copy being delivered
within 24 hours thereafier), {iil} on the third day after mailing if mailed 1o the party to whom
notice is to be given, by first class mail, registered or certified, postage prepaid, or {iv) on the
date of delivery if sent via overnight courier providing a receipt and in each case properly
addressed (x) to the Corporation, at its principal executive offices and (y) to any stockholder, at
such holder's address as it appears in the stock records of the Corporation (unless otherwise
indicated in writing by any such holder).

{10} Restrictions Limitations on Co g Actl
Chapter. The Corporation shall not take any corporate action without the approval by vote or
written consent of the holders of more than fifty percent {50.0%) of the then owtstanding shares
of Series A Preferred Siock, 1f such corporate action or amemndinent would:

{3) alter or change the rights, preferences or privileges of the Series A
Preferred Stock;

() increasc or decrease the authorized number of shares of Comnmon Stock,
Series A Preferred Siock, or shares reserved for issuance under the Corporation’s stock option
plan;

{c) create a class or series of stock {or securities convertible into such shares)
having any preference or priority over or on a parity with the Series A Preferred Stock;

{d} tigger tbe payment of 2 dividend or other distribution on Commen Stock
or requires the Corporation to redesm or repurchase Common Stock or Series A Preferred Stock
{not including those actions pursuant lo equity incentive agreements with employees,
consultants, directors or other service providers which give the Corporation the right o
repurchase shares at cost upon the termination of services);

{ey reclassify or recapitalize the outstanding capital stock of the Comporation;
{fy sell asseis, merge, be acquired by or reorganize with another company in
which the Corporation will not be the suwrviving entity, or participate in any transaction or series

of transactions in which all or substanfially all of the assets of the Corporatien are sold,
transferred or sxclusively leensed,

{g) increase or decrease the size of the Board of Directors; or

{h) change the percentage of Series A Preferred Stock required to approve any-
of the foregoing.
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