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ARTICLES OF AMENDMENT
TO THE
AMENDED AND RESTATED ARTICLES OF INCORPORATION OF
NEW GENERATION BIQOFUELS HOLDINGS, INC.

L The name of the corporation is New Generation Biofuels Holdings, Inc.
(the “Cerporation™),

2, The Board of Directors of the Corporation duly adopted those Articles of
Amendment on March 26, 2008, Thuse Articles of Amendment have been adopted without
sharcholder action pursuant to 607.0602 of the Florida Business Corporation Act (the “FBCA™).

3 Pursuant to the authority granted o the Board of Directors of the
Carporation, the Corporation hereby amends its Amended and Restated Articles of Incorporation
to add a class of Series B Cumulative Convertible Preferred Stock with such designations,
relative rights, preferences and limitations 4s are specified herein:

Section A. Designation, Of the 10,000,000 shares of the Corporation’s Preferred
Stogk, o total of 250,000 shares shall be designuted as Series B Cumulative Convertible Preferred
Stock, par value $0.001 per share (the “Series B Preferred Stock™). Each share shall have a
stated value equal to $100,00 plus the amount of all dividends accrued thereon or additions to
Swated Value in accordance with Section B (the “Stated Value™)

Seetivn B. Dividends.

L General Obligation. When and as declared by the Corporation's Board
of Directors and to the extent permitied under the Florida Business Corporation Act, the
Corporalion will pay preferential dividends to the holders of the Series B Preferred Stock as
provided in this Section B. Except as otherwise provided herein, dividends on each share of
Series B Preferred Stock (a “Share”) will acerue from the Date of Lssuance on & semiannual
basis a1 u rate of 8.0% per annum of the Siated Value of such Share to and including the date on
which the Liguidation Valuc (plus all acerued dividends not previously paid or added to the
Stated Value) of such Share is paid in full ar the date on which such share is converted into
shares of Conversion Stock. Dividends shall accrue and be cumulative, whether or not they have
been declared and whether or not there are profits, surplus or other funds of the Corparation
legally available for the payment of dividends. Dividends shall be paid, at the Corporation's
option, in cash, in additional shares of Series B Preterred Stock having a Stated Value
(determined two business days prior to the Dividend Reference Date comresponding to such
dividend payment) equal to the amount of such dividend or in shares of the Conversion Stock
having an aggregate Market Price (determined as of the Dividend Reference Date corresponding
lo such dividend payment) equal to the amount of such dividend; provided, however, that if the
Registration Condition is not met on such Dividend Reference Date, then such dividend may. not
be paid in shares of the Conversion Stock. |1 such dividends ure not declared and poid on the
applicable Dividend Reference Date, or if the Corporation is restricted from making such
declaration or payment by the tenms of its organizational documents, any law or regulation, any




requirement ol the Trading Market or any Joan agréement or other ¢ontract, as reasonably
determined by the Board of Directors of the Corporation, any amounts of such dividends that are
wecrued und payable but unpaid as of such Dividend Reference Date shall be aceumulated and
added 1o the Stated Value of the Shares.

If the Board of Directors declares and the Corporation pays dividends (whether
payable in cash, property or securities) on the Common Stock, the holders of Series B Preferred
Stock shall be entitled to share ratably with the holders of the Common Stock and with any other
holders of capilul stock of the Corporation entitled to share in the same, on a pari passu basis, in
any such dividends (with the dividend to the holders of the Series B Preferred Stock being an
amount that would have been payable had each such share been converted 1o Common Stock
immediately prior to the record date for determining shareholders eligible for the dividend (such
assumed conversion being referred to herein as being “on an as-converted basis™). Al the
option of the Corporation, in lieu ol declaring and paying such dividends on the Series B
Preferred Stock the amount of such dividends shall be accumulated and added to the Stated
Value of'the Shares,

2. Dividend Reference Dates. The accrued dividends will be payable on
Seplember 30 und March 31 of cach year commencing on September 30, 2008 (the “Dividend
Reference Dates™) wo the holders of record of the Series B Preferred Stock at the close of
business on the 15" day of the month immediately preceding the next Dividend Reference Date.

3. Distribution of Partial Dividend Payments, Except as otherwise
provided her¢in, if at any ime the Corporation elects to pay dividends payable to the holders of
Series B Preferred Stock, and pays less thun the total amount of dividends then acerued with
respoct to the Series B Preferred Stock, such payment will be distributed ratably among the

holders of the Series B Preferred Srock und holders of all Parity Securities based upon the

apgrogate acerued but unpaid dividends on the Shares of Series B Preferred Stock and all Parity
Securities held by each such holder, and any amounts of such dividends remaining thereafter
shall be accumulated and shall be added to the Stated Value of the Shares,

Section C. Liquidation, Upon any Liquidation of the Corporation, the holders of
the Serics B Preferred Stock will be entitled to be paid, after all required preferential
distributions and payments have been made or sct apart for payment upon all Senior Securities,
before any disiribution or payment is nmade or set apart for payment vpon any of the Junior
Securilies, and raiably with the distributions or payments to be madu or et apart for payment
upon all Purity Securities, an amount in cash equal to the aggregate Liquidation Value (pluy all
agerued dividends not previously paid or added to the Stated Value) of all such Series B
Preferred Slock outstanding. 11 upon any such Liguidation of the Corporation, the Corporation's
assels to be distribuled among the belders of the Series B Preferred Stock and Parity Securities
are insufficient to perrnit payrmenr to such holders of the aggregate preferential amount which
they are entitled to be paid, then the entire assets to be distributed shall be distributed ratably
among the holders of the Series B Preterred Stock and Parity Securities based upon the aggregate
Liquidation Value (plus all acerued dividends not previously paid or added to the Stated Value)
of the Series B Preferred Stock and Parity Securities held by each such holder. The Corporation



will mail writter notice of such Liquidation not less than 10 days prior 10 the payment date stated
therein, 1o each record hoider of Series B Preferred Stock.

Section . Nu Redemptlon, The Series B Preferred Stock shall not be
redeemable. Any Shares which are otherwise acquired by the Corporation will be canceiled and
will not be reissued, sold or transferred.

Section E. Priority on Dividends and Redemptions. The Series B Preferred
Srock shall rank junior to ali Senior Securities {including the Series A Preferred Stock, so long as
it remains outstanding), pari passu with all Parity Securities and senior 1o all Junior Securities
{in¢luding the Common Stock). -

Scction F. Votlng Rights. The holders of the Series B Preferred Stock shall be
entitled 1o notice of all sharcholders’ meetings in accordance with the Corporation’s bylaws, and
shall be entitled 10 vowe on al! matters submited to the shareholders for a vote, together with the
holders of the Comumon Stock and all other classes and series of capital stock of the Corporation
entitled Lo vote together with the Common Stock, voting together as a single ¢lass, with each
Share of Series B Preterred Stock entitled to one vote for each share of Common Stock issuable
upon conversion of the Series B Preferred Stock as of the record date for such vote or, it no
record date is specified, as of the date of such vote.

Section G, Conversion.
1. Conversion Procedure.
(@) (i) Automatic Conversign. Upon the third anniversary of the First Date

of Issuance (“Automatic Conversion Date™), each Share shall automatically, and withoul any
action on the part of the holder uf such Share, convert into a number of shares of Conversion
Stock computed by dividing such Share’s Stated Value (plus all accrued dividends not
previously paid or added 10 the Stated Value to the date of such conversion) by the Conversion
Price then in effect.

{ii) Optional Convergion. At any time and from tims te time prior to the
Automatic Conversion Date or such other time following which the Series B Preferred Stock
ceases o be outstanding (including the payment in full of the Liquidaiion Valu¢ in respect ol a
holder’s Shares of the Series B Preferred Stock), any holder of Series B Preferred Stock may
convert all or & portion of such Shures (including any fraction of a Share) held by such holder
into 4 number of shares of Conversion Stock computed by multiplying the number of Shares to
be converted by such Shares® Staled Value (plus a)l aecrued dividends not previously paid or
added Lo the Stated Value to the date of such conversion) and dividing the result by the
Conversion Price then in effect,

(b) Effective Time of Conversion. Excepl as otherwise provided herein,
each cunversion of Series B Preterred Stock shall be deemed to have bean effecied as of the
close of business on the Automatic Conversion Date in the case of an Automatic Conversion or,
in ail other cases, on the datc that the cerlificate or certificates representing the Series B
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Preterred Stock to be converted have been surrendered for conversion at the principal office of
the Corporation. At the lime any such conversion has been effected, the rights of the holder of
the Shares converted as o holder of Series B Preferred Stock shall cease and the Person or
Persuns in whose name or names any certificate or certificates for shares of Conversion Stock
are 1 be issued upon such conversion shull be deemed to have becume the holder or holders of
record of the shares of Conversion Stock represented thereby. Notwithstanding any other
provision hereof, if u conversion of Series B Preferred Stock is to be made in connection with a
Liquidation or uther transaction alfecting the Corporation, the conversion of any Shares of Series
B Preferred Stock may, at the election of the holder theceof, be conditioned upon the
consummation of such trunsaction, in which case such conversion shall not be deemed to be
effective until such transaction has been consummated.

(d) Certificates. As soon as possible atier a conversion has been effected
(but in any cvent within five business duys in the case of subparagraph (i) below), the
Corporation shall deliver to the converting holder:

(i) a certificate ur certificates representing the number of
shares of Conversion Stock issuable by reason of such conversion in such name or names and
such denornination or denominations as the converting holder has specified; and

{i) a certificate representing any Shares of Series B
Preferred Stock which were represented by the certificare or certificates delivered to the
Corporation in connectian with such conversion but which were not converted.

The issuance ol certificawes for shares of Conversion Stock upon conversion of Series B
Preferred Swock shall be made without charge to the holders of such Series B Preferred Stock for
any issuance tax in respect thereol or other cost incurred by the Corporation in conngclion with
such conversion and the related issuance of shares of Conversion Stock.

(e) Fractional Shares. If any fractional share of Conversion Stock
would, except Jor the provisions of this subparagraph, be delivered upon any conversion of the
Series B Preferred Stock, the Corporation, in lieu of delivering the fraclional share theretor, shall
pay an amuunt in cash w the holder thereol equal to the Market Price of such fractional shary as
of the date of conversion or, if the Corporation is restricled from making such payraent by the
terms of its erganizational documents, any law or regulation, any requirement of the Trading
Market or any loan agreement or other contract, s reasonably determined by the Board of
Directors oi' the Corporation, the Corporation may round such fractional share up or down, as the
case may be, to the nearest whole share,

() Igsuance of Conversion Stock. Upon conversion of cach Share

of Series B Preferred Stock, the Corporation shall take all such actions as are necessary in order
1o ensure that the Conversion Stock issuable with respect 10 such conversion shall be validly
issued, fully paid and nonassessable, free und clear of all taxes, liens, charges and encumbrances
with respect to the issuance thereef, other than those imposed by the holder of such Share and
resirictions arising under applicable securities laws, The Corporation shall not close its books
against (he transler of Series B Preferrud Stock or of Conversion Stock issued or issuable upon
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conversion of Series B Preferred Stock in any manner which interferes with the timely
conversion of Series B Preferred Stock, The Corporation shall assist and cooperate with uny
hoider of Shares required 1o make any governmental filings or obtain any governmental approval
prior to ur in connection with any conversion of Shares hereunder (including, without limitation,
raking any filings required to be made by the Corporation). All shares of Conversion Stock
which are so issuable shall, when issued, be duly and validly issued, fully paid and nonassessuble
and frec Irom all taxes, liens and charges, The Corporation shall take all such actions as may be
necessary to assure thar all such shares of Conversion Stock may be so issued without violation
of any applicable law or govermmental regulation ot any requirements of any domestic securities
exchange or the Trading Market upon which shares of Conversion Stock may be listed (except
for offivial notice of issuance which shull be immediately delivered by the Corporation upon
cach such issuance).

(h) Reseryation of Shares of Conversion Stock. The

_ Curpuranon shall at all times reserve and keop available ous of its authorized but unissued shares
of Conversion Stock, solely for the purpose of issuance wpon the conversion of the Scries B
Praterred Stock, such number of shures of Conversion Stock as are issuable upon the conversion
of all outstanding Series B Preferred Stock. The Corporation shall nol take any action which
would cause the number of anthorized but unissued shares of Conversion Stogk to be 18ss than
the number of such shares required 10 be reserved hereunder for issuance ypon conversion ot the
Serics B Preforred Stock.

2. Conversion Price. The initial “Conversion Price” shall be $4.25 per
share, The Conversion Price shall be subject to adjustment from time to time pursuant to Section
E.3 below.

3. Adjustments to Conversjon Price

(a)  Subdivision or Combination of Comumon Siock. It the Corporalion
at any time subdivides (by any stock split, stock dividend., recapitalization or otherwise) one or
more classes of its outstanding shares of Common Stock into a greater number of shares, the
Conversion Price in effect immcdiately prior to such subdivision shall be proportionately
reduced, and it the Corporation at any lime combines (by reverse steck split or otherwise) one or
more classes of its outstanding shares of Common Stock into 4 smaller number of shares, the
Conversion Price in effect immediately prior to such combination shall be proportionately
increused.

(b)  lssuances below Copversion Price. If, ar any time prior to the first

to occur of (i) the first anniversary of the Registration Date or (ii) 18 months after the First Date
ol lssuance, the Corporation issues any Additional Shares of Common Stock with a Purchase
Price luss than the Conversion Price, or Additional Convertible Securities with a Conversion
Securities_Price less than the Conversion Price, on the dute of and immediately prior to such
issuance, then the Conversion Price shall be reduced, concurrently with the issuance of such
Comumon Stock or Additionzl Convertible Securities, to the Purchase Price at which such
Common Stock has been issued or the Conversion Securities_ Price of such Additional
Convertible Securities when issued, as the case may be; provided, however, that the Conversion
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Price shall not be reduced below $3.00 per share bused on the anti-dilution adjustments
contained in this Section 3(b), whether a single adjustment or multiple adjustments. This
provision shall not apply lo Additiona] Shares of Common Stock or Additional Convertible
Securities issued or issuable for Shares Acyuired from Affiliste/Partner.

4, Reorganization, Reclassitication, Consolidation, Merger ur Sale.
Any recapitalization, reorganization, reclassification, consolidation, merger, sale of all or
substantially all of the Corporation’s assets or other transaction, in each cuse which is effected in
such a manner thal Lhe holders of Common Stock are entitled to receive (gither directly or ypon
subscquent liguidation) stock, securitics or assels with respect to or in exchange for Common
Stock, is referred to hercin as an “Organic Change”. Prior to the consummuation of any Qrganic
Change, the Corporation shall make appropriate provisions (in form and substance satisfactory to
the holders of a majority of the Series B Preferred Stock then outstanding) to ensure Lhat each of
the holders of Serics B Preferred Stock shall thereafier have the right to acquire and receive, in
liew af or in addition to (as the case may be) the shares of Conversion Stock immediately
theretofure acquirable and receivable upon the convursion of such holder's Series B Preferred
Stock, such shares of swick, securities or ussets as such holder would have received in connection
with such Organic Change if such holder hud converted its Series B Preferred Stock immediately
privy to such Organic Change,

In guch such case, the Corporation shall also make appropriate provisions (in
form and substance satisfactory 1o the holders of a majority of the Series B Preferred Stock then
outstanding) 1o ensure that the provisions of this Section F and Section G hereof shali thereatter
be applicable to the Series B Preferred Stock (including, in the case of any such consolidation,
merger or sale in which the successor entily or purchasing entity is other than (he Corporation un
immedigte adjustment of the Conversion Price t the value for the Common Stock reflected by
the terms of such consolidation, merger or sale, and a corresponding immediate adjustment in the
number of shares of Conversion Stock acquirable and receivable upon conversion of Series B
Preferred Stock, if the value so rellected is less than the Conversion Price in effect immediately
privr to such consolidation, merger or sale). The Corporation shall not effect any such
consolidation, merger ar sale, unless prior to the consummation thereof, the successor entity (if
other than the Corporation) resulting from consolidation or merger or the entity purchasing such
assets assumes by written instrument (in form and substance reasonably satisfuctory to the
holders of & majority of the Series B Preferred Stock then outstanding), the obligation to deliver
o each such helder such shares of stock, securities or assets as, in accordance with the foregoing
pravisions, such holder may be eatitled to acquire.

s. Notices.
(z) Promplly after any adjustment of the Conversion Price, the
Carporation shall give wriltien notice thereof to all holders of Serics B Preferred Stock, setting
forth in reasonable detail and certifying the calculation of such adjustment.

{b) The Carporation shall give written notice to all holders of Series
B Preferved Siock at least 20 culendar days prior 1o the daie on which the Corporation closes ils



books or takes a record (a) with respect to any dividend or distribution upen Common Stock, (b)
for determining rights to vote with respect to any Organic Change, dissolution or liquidation,

' ) «©) ‘T'he Corporation shall also give written notice to the holders of
Scries B Preferred Stock at least 20 calendar days prior to the date on which any Organic Change
shall take place.

Section H. Registration of Transfer. The Corporation will keep at its principal
office a register of the Series B Preferred Stock. Upon the surrender of any certificate
representing Serics B Preferred Stock at such place, the Corporation will, at the request of the
record holder of such certiflcals, exscule and deliver (at the Corporation's expense) a new
centificale or cerlificates in exchanye therefor representing in the aggregate the number of Shares
represenied by the surrendered certificate, Each such new cectificate will be registered in such
name and will represent such number of Shares as is requested by the holder of the surrendered
certilicate and will be substantiully identical in form to the surrendered certificate, and dividends
will acgrue on the Series B Preferred Slock represented by such new certificate from the dato to
which dividends have been fully paid on such Series B Preferred Stock represented by 1he
surrendered certificate.

Section 1. Replucement. Upon receipt of evidence reasonably satisfactory to the
Corporation (un affidavit of the regisiered holder wiil be satisfactory) of the ownership and the
loss, theft, destruction or mutilation of any certificate evidencing Shares of any ciass of Series B
Preferced Siock, and in the case of any such loss, theft or destruction, upon receipt of indemnity
reasonably satisfactory to the Corporation, or, in the case of any such mutilation upon surreader
of such certificate, the Corporation will (at its expense) exceute and deliver in lieu of such
certificate a new certificute of like kind representing the number of Shares of such class
represenied by such lost, stolen, destroyed or mutilated certilicate and daled the date of such lost,
stolen, destroyed or mutilaled cerlificate, and dividends wil] accrue on the Series B Preferred
Stock represented by such new certificate from the date to which dividends have been fully paid
on such lost, siolen, destroyed or mutilated certificate.

Section J. Detinitions. Certain capitalized terms used herein shall heve the
respective moanings set forth below:

“Additional Convertible 8e¢urities” shall mean evidence of indebtedness, preferred
stock or other sccurities directly or indirectly convertible into or exchangeable for Common
Stock, but not including warrants or options or other rights to purchase Common Stack, which
Additional Convertible Sccurities are issued by the Corporation in a Financing Transaction,
which fur the avoidance of doubt shall not include Additiona! Convertible Sccurities issued or
issuable as Employee Awards.

“Additionul Shares of Comman Stock” shall mean shares of Common Stock issued by
the Corporation in 4 Financing Transaction, which for the avoidance of doubt shall not include
shares o' Commun Stock issued or issuable:

(A) by reason of o dividend, stock split or ather distribution,
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(B)  as Employee Awards;

(C})  upon exercise of options or warrants or other rights to purchase Commen
Stock or upon conversion of Additional Convertible Securities;

(DY to holders of shares of any class of preferred stock as a result of the
upplication of anti-dilution previsions upplicable to such shares;

(K} asapenalty for failure o etfect registration or similar aclion.

“Common Stock” means all shares of the Corporation’s Common Stock, par value
$.001 per share,

“Conversion Sccurities Price” shall mean, for any Additional Convertible Securities,
the price per share for which Common Stock is issuable upen conversion or exchange ol such
Additional Convertible Securities, delermined by dividing (i) the tofal armnount received or
receivuble by the Corporation as consideration for the issve or sale of such Additional
Convertible Securities, plus the aggregate amount of additional consideration, if any, payable to
the Corporation upoen the conversion or exchange thereof, by {ii) the tola! number of shares of
Common Siock issuable upon the conversion or ¢xchange of all such Additional Convertible
Securities (and in the case where more than one security is issued for a specified aggregate
consideration, the considerarion allocable to the Additional Convertible Securitics shall be
reasonably determined by the Bourd of Directors of the Corporation).

“Cunversion Stock™ maans shares of the Contmon Stock that are issuéd to the Holders
as dividends under Sectjon B or upun conversion under Segtion F; provided that if there is a
change such that the securities issuable upon conversion of the Series B Preferred Stock are
issued by an entity other than the Corporution or there is a change in the type or cluss of
s¢ourities so issuable, then the term “Conversion Stock™ shall mean one share of the security
issuable upon conversion of the Sericy B Preferred Stock if such seeurity is issuable in shares, or
shall mean the smallest anit in which such seeurity is issuable if such security is not issnable in
shares,

*Conversivn Stock Registration Statement” means oneg or more registration
staternents thal meet the requirements of the Registration Rights Agreement and registers the
resale of shares ol ull of'the shares ol Conversion Stock issuable gpon conversion of the Serigs B
Preferced Stock,

“Date of 1ssuance” of any Share means the date on which the Corporation issues such
Share 1o its original holder.

"Employee Awards” shall mean the grant of shares of Common Stock or Additional
Convertible Securities (either restricted or unrestricled), options to subscribe for, purchase or
otherwise acquire Common Stock or Additional Convertible Securities, or other equity or ¢quity- -
like rights granted or issued by the Corporation 10 employees, ofticers or direciors of, or
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consultants or advisors o, the Corporation or any subsidiary pursuant to a plan or other
arrangement adopted by the Board of Directors of the Corporation, contemplating (in the case of
prants with #n exercise price) thut such grants gensvally would be made with sxercise prices at
lcast equal to fair markel value as determined by the Board of Directors of the Corporation or the
compensation or other commiitec thereof. '

“Financing Transaction” shull mean & transaction commenced after the First Date of
Issuance which provides financing to the Corporation in the amount of $1,000,000 or more in
cosh, excluding transaciions in which (i) the only investors have, or followinyg such transaction
will have, substantive business relationships with the Corporation other than the ownership of
securitics of the Corporation or its subsidiaries, und (ii) the consideration received by the
Corporation dous not consist solely of cash. For the avoidance of doubt, transactions sueh ag
joint ventures, arcangements with customers or suppliers, acquisitions of property, loan
transactions with commertial lenders and the like where raising financing is not the primary
purpose of the Lrunsaction (as evidenced by # reasonable determination of the Board of Directors
of the Corperation) shall not be considered Financing Transactions.

“RFirst Date of lssuunce” mezns the first date on which any Shares of Series B Preferred
Stock are outstanding and held by any holder other than the Corporation or a Subsidiary thereof.

“Junior Securities” means the Common Stock and any ather class or series of the
Courporation’s preferred stock that ranks junior to the Series B Preferred Stock wilh respect to
payment of dividends and payment upon liquidation, dissolution or winding up of'the
Corporation.

*Liquidution™ meany;

(M any Lransaction or serigs of related transactions (including, without
limitation, any reorganization, merger or consolidation) which will resalt in the Corporation's
sharcholders immediately prior to such ransaction not holding (by virtue of such shares of
securitics issued solely with respect thereto) at least 50% of the voting power of the surviving or
continuing entity;

(i1} a sale of all or substantially all of the assets of the Corporation, unless
the Corporation's shareholders immediately prior (o such sale will, as 4 result of such sale, hold
(by virtue of securities issued as consideration for the Corporation’s sale) al least 50% of the
voting powor of the purchasing entity; or

(iii) any liquidation, dissolution or winding up of the Corporation, whether
voluntary or involuntary.

“Liguidation Value” of ity Share will be equal to such Share's Stated Value us of the
date of consummation of a4 Liquidation,

“Murket Prico™ of any security means the average of the closing prices of such
securily’s sules on the primary Trading Market (based upon volume) on which such security is at
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the time traded, or, if there hag been no sales on such Trading market on any day, the average ol
the highest bid und lowest asked prices on such Trading Market reported at the end of such day,
in ¢ach such case averyged over the 20 consecutive trading days ending one trading day prior to
the day as of which "Market Price” is being determined. If at any time such securily is not listed
on any Trading Market, the “Market Price” shall be the fair value thereof determined jointly by
the Corporation and the holders of a muajority of the shares of Series B Preferred Stock. I such
particy are unable to reach agreement within a reasonable period of time, such fuir value shail be
determined by &n independent appraiser experienced in valuing securities jointly selected by the
Corporation and the holders of a majorily of shares of the Series B Preferred Stock. The
deterrnination of such appraiser shall be final und binding upon the parties, and the Corporation
shall pay the fees and expenses of such appralser.

“Offering Price” shall mean (i) initially, $4.25 per share, and (ii) in the event thal the
Corporation issues shares of Cormon Stock in a Financing Transaction at 4 purchase price that
results in an adjustrment under Section 3(b), the purchase price of such subsequently-issued
shares of Common Stouck.

"Purlty Securities” means any other class or series of the Corporation's preferred stock
that ranks pari passu to the Series B Preferred Stock with respect to dividends, liguidation,
dissolution or winding up of the Corporation.

“Person’” mcans an individual, a parmership, a corporation, a limited liability company,
un association, a joint stock corporation, a trust, a joint venture, an unincorporaled organization
and a gevernmental entity or any department, agency or political subdivision thereof.

“Purchase Price” shull mean, [or shares of Common Stock, the price per share for
which Common Stock is lssued in a Fingneing Transaction, determined by dividing (i) the 1otal
amount, if uny, reccived or reeeivable by the Corporation as consideration for such shares of
Common Stock, by (ii) the number of shares of Common Siack issued in such transaction (and in
the case where more than one security js issued for a specified aggregate consideration, the
consideration allocable to the shares of Common Stock shall be reasonably determined by the
RBourd of Directers of the Corporation),

“Registration Conditien” shall mean (i) there is an effsctive Conversion Stock
Registration Stalement pursuant to which a holder of Shures is permitted to utilize the prospectus
thereunder Lo reseli all of the shares of Conversion Stock issuable upon conversion ot the Series
B Preferved Stock (and che Corporalion beligves, in good faith, that such effectiveness will
continue uninterrupted for the foresesable future) and (11) the Commaen Steck istrading on a
Trading Market and all of the shares of Conversion Stock issuable upon conversion of the Series
B Prefierred Stock are listed for trading on a Trading Market (and the Corporation believes, in
good faith, that trading of the Common Stock on a Trading Market will cortinue uninterrupted
for Lhe foreseeable fulure),

“Registration Date” shall mean the first date on which the Conversion Stock
&

Registration Statement is declared effective by the Sceurities and Exchange Commission under
the Securitics Act,
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~ “Registration Rights Agreement” means the Registration Rights Agreement, to which :
the Corporation and the original bolder(s) of Shares are or were patties, as amended, modified or ‘
supplemented from time to time in accordance with its terms.

“Senior Securities” means the Series A Cumulative Convertible Preferred Stock, par
value $0.001 per share (the “Series A Preferred Stock™), and any other cluss or series of the
Corporation’s preferred stock which by its terms ranks senior (o the Serics B Preferred Stock
with respeet 1o puyment of dividends and psyment upon liquidation, disselution or winding up of
the Corperation.

“Shares Acguired from Affiliate/Partoer’™ means (1) shares which were acquired from
any affiliate of the Corporation (which for this purpose shall include any holder of 10% or more
ol the Commoan Stock or other voting stock of the Corporation) or any strategic partner of the
Corporation, or {ii) an equivalemt number of shares of Common Stock issued or reserved for
issuance where either all or part of the proceeds of such shares are used to acquire shares from
uny aftiliate or any stralegic parmer of the Corporation or an equivalent number of treasury
shares acquired from any affiliaw or any strategic parter of the Corporation are retired
substantially concurrently with or as an offset lo such issuance or reservation of Common Stock.

"Subsidisry” means any corporation of which the shares of outstanding capital stock
possesging the voling pewer (under ordinary circumnstances) in efecting the Board of Directors
are, at the time as of which any determinarion is being made, owned by the Corporation either
dircctly or indirectly through Subsidiaries.

“Trading Marke(™ means the following markets or exchanges on which the Common
Stock is listed or quoted for trading on the date in question: any Nusdaq Market, the American
Stock Exchange, the New York Stock Exchange, or the OTC Bulletin Board,

“Trading Day” means any day which the primary Trading Market upon which 2
security in question is traded is open for trading,

Section K. Prutective Provisions. The Corporation shall not, without the vote or
written consent of not less than 4 majority ol the outstanding shares of Seres B Prcff.rred Stock
vnlmb ds a separate ¢class:

(a) alter or change the rights, preferences or privileges of the Series
B Preferred Stock (or any other class or series of preferred stock of the Corporation) in any
manner adversely affeeling the rights of the Series B Preferred Stock (other than any amendment
which muay he made to conlorm one or more termns of the Series A Preferred Stock to those to the
Scries B Preferred Stock):

(b) creale or 1ssue any new Senior Securities or any other class or

series of equity securities of the Corporation having a preference senior 1o the Series B Preferred
Stock with respect to redemplion or voting rights;

=11



(e} excepl as otherwise permitled herein, pay or declare any
dividend on or vther distribution with respect to any Junior Securities {(except dividends payable
solely in the securities in respect of which such dividends wre paid or in shares of Common
Stock); or

d) except as expressly set forth herein, apply any of the
Corpuration's assets to the redemption, retirement, purchase or acquisition, directly or indirectly,
through subsidiaries or otherwise, of any Junior Securities (other than Cominon Stock from
employees, officers or directors of the Corporation or its subsidiaries upon termination of
empleyment pursuant o the 1erms of agreements approved by the Corporation's board of
directors or Common Stock from uny affiliate of the Corporation (which for this purpose shall
include any holder of 10% or more of the Cammon Stock or other voting stock of the
Corpuration) or any strat¢gic partner of the Corporation).

Section L, Notices. Fxcept 68 otherwise expressly provided herein, all notices
referred to herein will be in writing and will be delivered by registered or certified mail, return
receipt requested, posiage prepaid and will be deemed to have been given when so mailed (i) to
the Corporation, at its principal executive offices and (ii) 10 any shareholder, at such holder’s
address as i\ appears in the stock records of the Corporation (unless ntherwise indicated by any
such halder),



IN WITNESS WHEREOF, the undersigned duly authorized officer of the Corporation
has executed this Amendment to the Amended und Restated Articles of Incorporaﬂun as of

March 53, 2008,

Dawd A Cnllespu
President and Ch:r.f curwe Officer




