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March 28, 2008 R
FLORIDA DEPARTMENT OF STATE
Divigion of Corporations

H2DIESEL HOLDINGS, INC.
11111 RATY FREEWAY

SUITE 210
HQUSTON, TX 77079US

BUBJECT: H2DIESEL HOLDINGS, INC.
REPF: PO3000D61364

Bowaver, the

We raceived your electronically transmlitted document.

document has not been fililed. Please make the following corraations and

refax the complete document, including the electronic £iling cover sheat.
Please correct

The current name of the entity is ag referencaed above.

your doocument accordingly.
Please return your doocument, along with a copy of this letter, within 60

dayes or your filing will be considered abandoned.
If you have any quastions concerning the filing of your document, please

call (850) 245-6916.
FAX Rud. #: HOB0000D79519
Letter Number: 608R00018623

Carol Mustailn
Regulatory Specialist II

(e} -
., O WMoy
L
L ® o
-~ g~
i — »us
O o =7
W % 53
I T g
=) [ B
< i
=2 Hed
o :1:

P.0 BOX 6327 — Tallahassee, Flonda 32314



CERTIFICATE TO AMENDED AND RESTATED ARTICLES OF
INCORPFORATION OF H2DIESEL HOLDINGS, INC.

The undersigned, David A. Gillespie, President, Chief Executive Officer and
Authorized Officer, of H2Diesel Hoklings, Inc., a Florida corporation (the “Corporation™), does

hereby certify ag follows:
In accordunce with Section 607.1003 of the Fiorida Siatutes, the Board of

1.
Directory of the Corporation (the “Bgard™) recommended by a unanimous written consent
dated January 28, 2008 that the shareholders of the Corporation approve the amendment and
restatemeant of the Corporation’s Articles of Incorporation (the “Amended snd Restated
Anticles™, as attached hereto.
2. The holders of the commun stoek of the Corpomstion on an us converted busis (the
*Coummon Steckholders™) by written consent dated February 11, 2008 approved the Amended
and Restated Articles und the number of votes cast for the amendments 'were sufficient for -
such approval by the Common Stockholders.
3. The holders of the series A coavertible preferred stock of the Corporation (the
“Preforred Stockholders™ by written consent dated February 11, 2008 approved the Amended
and Restated Articles and the number of votes cast for the amendments were sufficient for
approval by the Preferred Stockholders.
The undersigned ofticer of the Corporation has been duly authorlzed to submit

4,
these Amended and Reatated Articles of Incorporation of the Corporation to the Deparment
of Stute of Florida for filing in accordunce with Section 607.1007, Florida Sttutes.

[ZDIESEL HOLDINGS, INC.

Nente: DaWd 4/ Gillespie
Title: Prosident, Chief Executive Officer and Authnnacd
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Officer
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AMENDED AND RESTATED o)
ARTICLES OF INCORFORATION OF =i

H2DIESEL HOLDINGS, INC. X
Mo
Pursuant to the provisions of Section 607.1006 and 607.1007 of the Florida Busincras'"
Corporation Act (the “Act™), the undersigned corporation adopts the following Amended 4
Restated Articles of Incorporation: ,.:‘—.),r';;
T
1. The prier name of the corpuration was H2Diesel Holdings, Inc. and the new name is

New Generation Biofuels Holdings, Inc. (the “Corporation™)

2. The following amended and restated articles of incorporation were duly adopted by
the directors of the Corporation on January 28, 2008, by & majority of the holders of the common
stock of the Corporation on as converted basis on February 11, 2008 and by a majority of the
holders of the series A convertible preferred stock of the Corporation, voting as @ separate ¢lass,
on February 11, 2008 in the manner prescribed by Section 607.1003 of the Act and the
Corporation’s Articles of Incorpeoration,

ARTICLE1
NAME

The prior name of the Corporation was H2Diese] Holdings, Inc. and the new name is
New Generaticn Biofuels Holdings, Inc.

ARTICLE H
"~ PURPOSE

"T'o engape in business ventures as pennilted under the laws of the United States and the
State of Florida. '

ARTICLE 111
CAPITAL STOCK

The maximum aumber of shares that this corporation shall be authorized 10 have
outstanding st anytime shall be one hundred million (100,000,000) shares of Common Slock at a
par valug of §.001 per share upun which there are no preemptive rights. The Common Stock
shall be paid for at such times as the Board of Directors may designate, in cash, real property,
personal properly, services, patents, leases, or any other valuable thing or right for the uses and
purposes of the corporation, and shares of capital, which issued in exchange shereof shall
{hereupon and thereby hecome and be paid in full, the same as though paid in cash at par, and
shall be non assessable forever, the judgment of the Board of Directors s to the value of the
property, right or thing in exchange for capital stock shall be conclusive.
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In additivn, the Corporation shall have the authority to issue ten million (10,000,000)
shares in blank check Preferred Stock at a par value of $.001 per share, The Preferred Stock may
be issued from time to time in one or more series. The Board of Directors is authorized to fix the
number of shares of any series of Preferred Stock and to determine the desipnation of any such
SErICs.

‘The Board of Directors is also authorized to delerming or alter the rights, preferences,
privileges and restrictions staled in any resolution or resolutions of the Board of Directors
originally fixing the number of shares constituting any seri¢s, 10 increase or decrease (but not
below Ihe number of shares of uny such series then outstanding) the number of shares of any
such series subsequent 10 the issue of shares of that series.

ARTICLE LV
TERM OF EXISTENCE

T'his corporation shall have perpetual exiswence commencing on the date of filing of the
original Articles of Incorporation with the Secretary of State of the State of Florida.

ARTICLE Y
REGISTERED OFFICE AND REGISTERED AGENT

The streot address of the registered office of this corporation is 1200 South Pine Island
Road, Plantation, FI. 33324 and the name and address of the regisiered agent of this corporation
is CT Corporation Systern, 1200 South Pine Island Road. Plantation, FL 33324 .

ARTICLE V1
PRINCIPAL OFFICE

The principal oHfice and mailing address of this Corporation is 11111 Kaly Freeway,
Suite 910, Houston, TX 77079. The Board of Directors may, from time to time, change the street
and post office address of the corporation as well as the location of its principal office.

ARTICLE VIl
AMENDMENT

This corporation reserves the right to amend or repeal any provisions ¢contained in these
Articles of Incorporation, or any amendment hereto, in the manner provided by law.




ARTICLEVII _
SERIES A CUMULATIVE CONVERTIBLE PREFERRED STOCK

Section A. Designation and Amount; Par Value; Stated Value. The shares of
such serivs shall be designaled a5 “Series A Cumulative Convertible Preferred Stock” (the
“Convertibig Preferred Stock™} and the number of authorized shares constituting Convertible
Preferred Siock shall be 300,000. The par value of esach share of such series shall be $.001. Each
Share shall have a staled value equal to $100.00 plus the amount of 4l! dividends accumulated
therzon in accordance with Section B below (the “Stated Value™)

Section B. Dividends.

1. General Obligation. When and as declared by the Corporation’s Board
of Directors and to the exient permitied under the Florida Business Corporation Act (the
“FBCA"), the Corporation will pay preferential dividends to the holders of the Convertible
Preferred S1ock as provided in this Section B. Except as otherwise provided herein, dividends on
each share o Convertible Preferred Stock (4 “Share”) will accrue from the Date of Issuance,
hereinafler defined, on a quarterly basis at a rate of 8,0% per annum of the Stuted Value of such -
Share to and including the date on which the Liquidation Value (plus all accrued dividends not
previously paid or added to the Staied Value) of such Share is paid in full or the date on which
such share is converted into shares of Conversion Stock. Such dividends will acorue whether or
not they have been declared and whether or not there are profits, surplus or other funds of the
Corporation legally available for the payment of dividends, Dividends shall be paid in shares of
the Conversion 8tock having an aggregate Market Price determined as of the Dividend
Reference Date corresponding o such dividend payment equal to the amount of such dividend;
provided, howwever, thar it the Regiswration Condition is not met on such Dividend Reference
Date, then such dividend may, at the Corporation's option, be paid in whole or in part in cash or,
to the exient nol 50 paid in cash, shall accumulate and be added to the Stated Value of the Shares.

Afrer payment of the preferential dividend on the Convertible Preferred Stock has
been made, the holders of the Converlible Preferred Stock and Common Stock shall share ratably,
on 4 pari passy basis, any dividends (whether payable in cash, property or securities) declared by
the Board of Directors and paid by the Corporation (with the distribution to the holders of the
Convertible Preferred Stock being that as would have been payable had each such share been
converted to Common Stock immediately prior to the record date for determining shareholders

* cligible for the dividend (such agsumed conversion being referred to herein us being “on an us-
converted basis’)). The date on which the Corporation initially issues any Share will be deemed
to be its “Date of Lssuance;” provided, that the Date of [ssuance for any Share issued in
exchange for a Share initially subscribed for on May 9, 2007 or June 8, 2007 shall be such date
of initia) subseription, regardless of the number of times a transfer of such Share is made on the
stock records maintained by or for the Corporation and regardless of the number of certificates
which may be issued 10 evidence such Share, : '

2. Dividend Reterence Dates. The accrued dividends will be payable on
March 31, June 30, Septamber 30 and December 30 of cach year commencing on September 30,
2007 (the “Dividend Reference Dates') 1o the holders of record of the Cenvertible Preferred




Stock at the close of business on the 15 day of the month immediately preceding the next

Dividend Reference Date, With respuct 10 any Shares issued in exchange for Shares initially
subscribed for on May 9, 2007 or June 8, 2007, the acerued dividends payable on September 30,
2007 shall include all accrued but unpaid dividends payable as if such Shares were issued on
Muy 9, 2007 or June 8, 2007, respectively.

3. Distribution of Partial Dividend Paymants, Except as otherwise
provided herein, if at any time the Corporation elects to pay dividends in cash and pays less than
the totl amount of dividends then acerued with respect to the Convertible Preferred Stock, such
payment will be distributed ratably among the holders of the Convertible Preferred Stock based
upon the aggreyrate acerued but unpaid dividends on the Shares of Convertible Preferred Stock
held by cach such holder, and any amounis of such dividends remaining thereafter shall be
gecemulared and shall be added to the Siated Value of the Shares in accordance with Section B.L
abhove,

Sectlon C. Liquidation. Upon any Liquidalion of the Corporation, the holders of
the Convertible Prelered Stock will be entitled (o be paid, (A) before any distribution or
payment is made upon any of the Junior Securities, an amount in cash equal to the aggrepate
Liguidation Value (plus all acerued dividends not previously paid or added to the Stated Value)
of all such Convertible Preferred Stock outstunding, (B) after setting apart or paying the full
preferential amount dug pursuant 1o clause (A) above, all remaining assets available for
distribution shall be distributed among the holders of the Commaean Stock pro rata according to
the number of shares of Common Stock held by such holders. 1f upon any such Liquidation of
the Corparation, the Corporation’s assets to ba distributed among the holders of the Convertibie
Preferred Stock are insufficient 10 permit payment to such holders of the agerepate preferential
amount which they are entitled to be paid, then the entire assets to be disirlbuted shall be
distributed ratably among such holders based upon the agyregate Liguidation Value (plus al!
acerued dividends not previously paid or added to the Stated Value) of the Convertible Preferred
Stock held by each such holder. The Corporation will mail written notice of such Liquidation not
less than 10 days prior 10 the payment date stated therein, 10 each record holder of Convertible
Pretarred Stock,

Section I, No Redemption. The Convertible Preferred Stock shall not be
redecmable. Any Shares which are otherwise acquired by the Corporation will be cancelled and
will nat be reissued, sold or transterred.

Section E. Priority of Convertible Preterred Stock on Dividends and
Redemptions, So long as any Convertible Preferred Stock remains outstanding, without the prior
written consent of the holders of a majority of (he outstanding shares of Convertible Preferred
Stuck, the Corporation shall not, nor shall it peemit any Subsidiary to, redeem, purchase or
utherwise ucguire directly or indirectly any Junior Securities, nor shall the Corporation directly
or indireetly pay or declare any dividend or make any distribution upon any Junior Securities
(other than dividends payable solely in the securities in respect of which such dividends are paid).

Section F., Voting Rights. The holders of the Convertible Preferred Stock shall be
entitled 1o notice of all sharcholders' meetings in accordance with the Corporation’s bylaws, and




the holders ol the Convertible Preferred Stock shall be entitled to vote on all matters submitted to
the shareholders for a vole ogether with the holders of the Conumnan Stock voting together as a
single ¢lass with each share of Common Stock entitied 10 one vote per share and cach Share of
Convertible Preferred Stock entitled (o one vote for each share of Common Stock issuable upon
conversion of the Convertible Prefarred Stock as of the record date for such vote or, if no record
date 15 specified, as of the date of such vote,

Section G. Conversion.
1. Conversion Procedure.
{a) (1) Automaric Conversign. Upon the third anniversary of the Date of
Issuance, each Share shall automatically, and without any action on the part of the holder of such

Share, convert into a number of shares of Conversion Stock computed by multiplying such
Share’s S1ated Value (plus all ucerued dividends not previously paid or added to the Stated Value

1o the date of such conversion) and dividing the result by the Conversion Price (as defined below)

then in cfTeut.

(1) Qptional Conversipn. At any time and from time to time prior to such
third anniversary and until the payment in {ull of the Liquidation Value in respect of u holder’s
Shares of the Convertible Preferred Stock, any holder of Convertible Preferred Stock may
convertall or a portion of such Shares (including any fraction of « Share) held by such holder
into a number of shares of Conversion Stock computed by multiplying the number of Shares (o
be converted by such Shares” Statcd Value (plus all accrued dividends not previously paid or
added to the Stated-Value to the date of such conversion) und dividing the result by the
Conversion Price then in effect,

(b) Except as otherwise pravided hercin, each conversion of
Convertible Preferred Stock shall be deemed 10 have been elTected as of the ¢lose of business on
the dae on the third anniversary of the Date of [ssuance in the case of an Aulomatic Conversion
or, in all other cascs, on the date which the certificate or certificates representing the Convertible
Preterred Siock to be converted have beun surrendered -for conversion arv the principal office of
the Cotporation. At the time any such conversion has been effected, the rights of the holder of
the Shares converted as a holder of Convertible Preferted Stock shall cease and the Ferson or
Persons in whose name or names any cettificate or certificates for shares of Conversion Stock
a1t to be issued upon such conversion shall be deemed Lo have bacome the holder or holders of
record of the shares of Conversion Stock representsd thereby.

{c) Notwithstanding any other provision hereof, if a conversion of
Convertibie Prefermed Stock is o be made in connection with a Liquidation or other iransaction
affecting the Corporation, the ¢onversion of any Shares of Convertible Preferred Stock may, at
the clection of the holder thereof, be conditivned upon the consummation of such transaction, in
which case such conversion shall not be deemed (o be effective until such transaction has been
consummaled.



(d) . As soon as possible after a conversion has been effected (but in any event within five
business days in the case of subparagraph (i) below], the Corporation shall defiver (o the
converting holder:

(1) a certificate or certificates representing the number of'
Ay e o 1y v FINTT T c * . .
shares of Conversion Stogk issuable by reuson of such canversion in such name or names and
such denomination or denominations as the converting holder has specified; and

‘ (ii) a certificate representing any Shares of Convertible
Preferred Stock which were represented by the certiticate or centificates delivered to the
Corporation in connection with such conversion but which were not converted.

(c) Ef any [ractional inerest in a share of Conversion Stock would,
excep! for the provisions of this subparagraph, be delivered upon any conversion of the
Convertible Preforred Stovk, the Corporation, in liew of delivering the fractional share therefor,
shall pay an amount 10 the holder thereof equal to the Marker Price of such fractional interest as
of the date of conversion.

H The issuance of certificates for shares of Conversion Stock upon
conversion of Convertible Preferred Stock shall be made without charge to ihe holders of such
Convertible Preferred Stock for any issusnce tax in respect thereo! or ather cost incurred by the
Corporation in connection with such conversion and the related issuance of shares of Conversion
Stock. Lpon conversion of each Share of Convertible Preterred Stock, the Corporation shall take
all such actions as are necessary in order (0 ensure that the Conversion Stock issuable with
respeet to such conversion shall be validly issued, fully paid and nonassessable, free and clear of
all taxes, livns, charges and encumbrances with respect to the issuance thereof other than those
imposed by the holder of such Share and restrictions arising under applicable securities laws.

{£) The Corporation shall not close its books against the transfer of
Coavertible Preferred Stock or of Conversion Stock issued or issuable upon conversion of
Convertible Preferred Stock in any manner which interferes with the timely conversion of
Convertible Preferred Stock. The Corporation shall assist and cooperate with any holder of
Shares required t0 malke any governments] {ilings or obtain any governmentat upproval prior to
or in conneckon with any conversion of Shares hercunder (including, without limitation, making
any filings required to be made by the Corporation}.

(h) The Corporation shall at sl {imes reserve and keep available
out of its authorized but unissued shares of Conversion Stock, solely for the purpose of issuance
upon the conversion of the Convertible Preferred Stock, such number of shares of Conversion
Stock as are issuable upon the conversion of all cutstanding Convertible Preferred Stock. All
shares of Conversion Stock which ure 50 issuable shall, when issued, be duly and validly issued,
fully paid and nonassessable and free from all taxes, liens and charges. The Corporation shall
tako al! such uctions as may be necessary to assure that all such shares of Conversion Stock may
be so issuced withour violation of any applicable law or governmental regulation or any
requirernents of any domestic securities exchange or the Trading Market upon which shares of
Conversion Stock may be listed (except for officiul notice of issuance which shall be



immediately delivered by the Corporation upon each such issuance), The Corporation shall not
iake any action which would cause the number of authorized but unissued shares of Conversion
Stock to be less than the number of such shares required ta be reserved hereunder for issuance
upon conversion of the Convertible Preferred Srock.,

. Conversion Price, The initial “Conversion Price” shull be $4.00
per shure. The Conversion Price shall be subjecr to adjustment from time to time pursuant to
Seetion G.3, below,

3 Subdivision or Combination of Common Stock. {f the Corporation at
any lime subdivides (by any stock split, stock dividend, recapitalization or otherwise) one or
more classes of its outstanding shares of Common Stoek into & greater number of shurcs, the
Conversion Price in effect immediately prior to such subdivision shall be proportionately
reduced, und if the Corporation at any time combings (by reverse slock split or otherwise) one or
more classes ol its oulstanding shares of Common Stock into a smaller number of shares, the
Conversion Price in eftect immediately prior to such combination shall be proportionately
increased.

4. Reorpanization, Reclassification, Conselidation, Merger or Sale.
Any recapitalization, reorganization, reclassification, consolidation, merger, sate of all or
substantially al} of the Corporation’s assets or other transaction, in each case which is effected in
such & manner that the holders of Common Stock are entitled to receive (either directly or upon
subsequent liquidation) stock, securities or assels with respect to or in exchange for Common
Stock, is referred to herein as an *Organic Change”. Prior 10 the consummation of eny Organic
Change, the Corporation shall make appropriale provisions (in form and substance satisfactory to
the holders of a majority of the Convertible Preferred Stock then outstanding) to ensure that each
of the holders of Convertible Preferred Stock shall thereafter have ihe right to sequire and
receive, in licu of or in addition to (as the case may be) the shares of Conversion Stock
immediately theretolure acquirable and receivable upon the conversion of such holder's
Convertible Prefurred Stock, such shares of stock, securities or assets as such holder would have
received in connection with such Organic Change if such holder had converted its Convertible
Preferred Stock immediately poor 1o such Organic Chanpe.

1 each such case, the Corporation shall also make appropriate provisions (in
form and substance satisfactory to the holders of a majority of the Convertible Preferred Stock
then oulstanding) to ensure that the provisions of this Section G and Section 11 hereof shall
thercafler be applicable to the Convertible Preferred Stock (including, in the case of any such
consolidation, merger or sale in which the successor entity or purchasing entity is other than the
Corporation an immediate adjustment of the Conversion Price to the value for the Common
Stock reflected by the terms of such consolidation, merger or sale, and & ¢orresponding
immediate adjustment in the number of shares of Conversion Stock acquirable and receivable
upon conversion of Convertible Preferred Stock, if the value so reflected is less than the
Conversion Price in effect immediately prior to such consolidation, merger or sale). The
Corporation shall not effect any such consolidation, merger or sale, unless prior o the
consunmnation thereof, the successor entity (if other than the Cogporation) resulting from
consolidation or merger or the entity purchasing such asséts assumes by writien instrument (in



form and substance reasonubly satisfactory to the holders of a majority of the Convertible
Preferred Siock then outatandmg) the obligation to deliver to cach such holder such shares of
stock, secunilics or assels as, In aceordance with the foregoing provisions, such holder may be
eatitled 10 acquire.

5. Notices,

{2) Promptly afier any adjustment of the Conversion Price, the
Cuzporauon shatl give written notice thereof to all holders of Convertible Prefecred Stock, selling
forth in reusonable detail and certifying the calculation of such adjustment.

()] The Corporation shall give written notice to all helders of
Convertible Preferred Stock at loast 20 days prior ta the date on which the Corporation closes its
books or takes a record (a) with respect to any dividend or distribution upon Common Stock, (b)
for determining rights to vote with respect to any Organic Change, dissolution ur liquidation.

{c) The Corpuration shall also give written notice to the holders of
Conventible Preferred Stock at least 20 days prior to the date on which any Organic Change shall
take place,

Sectiun H. Registration of Transfer. The Corporation will keep at its principal
office a regisicr for the registration of Convertible Preferred Stock. Upon the surrender of any
certificate representing Convertible Preferred Stock at such place, the Carporation will, at the
request of the record helder of such cerfificate, execute und deliver (at the Corporation’s expense)
a new certificate or cerlificates in exchange therelor representing in the agpregare the number of
Shares represented by the surrendered certificate, Each such new certificate will be registered in
such name and will represent such number of Shares as is requested by the holder of the
surrendered certilicate and will be subsiantially identical in form to the surrendered certificate,
and dividends will accrue on the Convertible Preferred Stock represented by such new certificate
from the dute to which dividends have been fully paid on such Convertible Preferred Stock
represented by the sucrendered certificate,

Section L. Replacement. Upun receipt of evidence reasonably satisfactory to the
Corporation (an affidavit of the registercd holder will be satisfactory) of the ownership and the
loss, thell, destruction or mutilation of any verlificate evidencing Shares of any class of
Convertible Preferred Stock, and in the case of any such lous, theft or destruction, upon receipt of
indemnity reasonably salisfactory to the Corporation, or, in the case of any such mutilation upon
surrender of such certificate, the Corporation will (at its expense) execute and deliver in lieu of
such certificate a new certificate of like kind representing the number of Shares of such class
represented by such lost, siolen, destroyved or mutilated certificate and dated the date of such lost,
stolen, destroyed or matilated certificute, and dividends will accrue on the Convertible Preferred
Stock represented by such new certificate from the date to which dividends have been fully paid
on such lost, stolen, destroyed or murtitated certificate.

Section J. Definitlons, Certain capitalized terms used herein shall have the
respeclive meanings set forth below:



“Common Stock” means, all shures of the Corporation’s Commion Stock, par value
$.001 per share,

“Conversion Stock” means shares of the Common Stock that are issued to the Holders
us dividends under Section B or upon conversion under Section G; provided that ifthere is a
change such that the securities issuable upon conversion of the Convertible Preferred Stock are
issued by an entity other than the Corpuration or there is a change in the type or class of
securities so issuable, then the term “Conversion Stock™ shall mean one share of the security
issuable upen conversion of the Convertible Preferred Stock if such security is issuable in shares,
or shall mean the srnatlest unit in which such sc.curlty is issuable if such security is not issuable
in v.hares

"Conversion Stock Registration Statement” means a registration statement that meets
the requirements of the Registration Rights Agreement and registers the resale of all shares of
Conversion Stock issuable to the holder, who shall be named as a “selling shareholder”
thereunder, all as provided in the Registration Rights Agreement.

“Junior Seeurities” means any of the Corpocation's Stock, except for the Convertible
Preterred Stock,

“Lignidation™ means:

(1 any transaction or series of related transactions (including, without
Hmilstion, any reorganization, merger or consolidation) which will result in the Corporation’s
shureholders immediately prior to such transaglion not holding (by virtue of such shares of
securitics issued solely with re:.pcrct thereto) at least 50% of the voting power of the surviving or
continuing entity;

{ii) # sale of all or substantially all of the gssets of the Corporation, unless
the Carporation s sharehoiders immediately prior to such sate will, as g result of such sale, hold
{(by virlugc of securilies issued as consideration for the Corporation’s sale) at least 50% of the
voling power of the purchasing entity; or

(i) any liquidution, dissolution or winding up of the Corporation, whether
voluntacy or involuntary.

“Liguidation Value” of any Share will be equal to such Share’s Stated Value as of the
date of consummation of a Liquidation.

“Market Price” of any security means the average of the closing prices of such
security's sales on the primary Trading Market (based upon volume) on which such securily is at
the time (raded, or, it there has been no sales on such Trading market on any day, the average of
the highest bid and lowest asked prices on such Trading Market reported at the ¢nd of such day,
in each such case averaged over s period of 21 days consisting of the day as of which “Market
Price” is being determined and the 20 consccutive Trading Days prior'to such day. lf at any lime




such security is not listed on any Trading Market, the “Murket Price” shall be the fair value
thereot determined jointly by the Corporation and the holders of a majority of the Convertible
Preferred Stock. Il such parties are unable to reach agreement within a reasonable period of time,
such fair value shal) be determined by an independent appraiser experienced in valuing securities
Jjointly sclected by the Corporation and the holders of a majority of the Convertible Preferred
Steck. The determination of such appraiser shall be fina! and binding upon the purties, and the
Corporation shall pay the fues and expenses of such appraiser.

“Registration Rights Agreement” means the Registration Rights Agreement, to which
the Corparation und the original holder(s) of Shares are parties, as amended, modified or
supplemented from time Lo time in accordance with its (erms.

“Person” means an individual, a paninership, a corporation, a limited liability company,
an ussocialion, a joint stock corporation, a trust, u joint venture, «n unincorporatcd organization
and 4 governmental ¢ntity or any department, agency or political subdivision thereof,

“Registration Condltion” shall mean (i) there is an effective Conversion Stock
Registration Siatement pursuant to which a holder of Shares is permitted to utilize the prospectus
thereunder 10 resell all of the shares of Conversion Stock issuable in respect of Dividends (and
the Corporation belicves, in good [uith, that such effectivencess will continue uninterrupted for
the foreseeable future) and (ii} the Common Stock is trading on the Trading Market and all of the
shares ol Conversion Stock issuable in respect of Dividends are listed for trading on a Trading
Muacket (and the Corparation believes, in good taith, that trading of the Common Stock on 4
Trading Market will continue unintecrupted for the foreseeable future).

“Stock” of any Person mwans any shares, equity or profits interests, participations or
other ¢quivalents (however designaied) of capitat stock, whether voting or nonvoting, including
any securities with profit participation features, and any rights, warrants, options or other
securities convertible into or exercisabie or exchangeable for any such shares, cquity or profits
interests, participations or other equivalents, or such other securities, directly or indirectly (or
uny equivalent ownership interests, in the case of a Person which is not a corporation).

“Subsidiary” means any corporation of which the shares of outstanding capital stock
possessing the voting power (under ordinary circumstiances) in electing the board of directors are,
at the tne as of which any detenminution is being made, owned by the Corporation either
dircetly or indirectly through Subsidiaries.

“Yrading Market” meuns the following markets or exchanges on which the Common
Stuck is listed or quoled for trading on the date in Guestion: the Nasdag SmaliCap Murket, the
American Stock Exchange, the New York Stock Exchange, the Nasdaq National Market or the
OTC Bulletin Board.

“Trading Day” means any day which the primary Trading Market upon which &
securily in question is fraded is open for trading.




Section K, Protective Provislons. The Corporation shall not, without the vote or
writlen consent ol not less than a majorily of the outstanding shares of Convertible Preferred
Stack vating as a separate ¢lass:

(a) alter or change the rights, preferences or privileges of the
Convertible Preferred Stock or any other class or series of Preferred Stock in any manner
adversely afleeting the rights of the Convertible Preferred Stock;

) create ar issue any new class or series of equity securities of the
Corporation having a preference senior ta the Convertible Preferred Stock with respect 1o
redemption, voting, liguidation or dividend rights; )

(c) ex¢epl as otherwise permitted herein, pay or declare any
dividend on or other distribution with respect to any of the Corporations capital stock (except
dividends payable solely in shares of Common Stock) other than the preferential dividend on the
- Counvertible Preterred Stock; or

(d) = except as expressly set forth herein, apply any of the
Company’s sssets to the redemption, retirement, purchase or acquisition, directly or indirectly,
through subsidiurivs or otherwise, of any of the Corporation’s capital stock (ather than Common
Stock from employees, officers or directors of the Corporation or ils subsidiaries upon
termination of employment pursuant to the lerms of restrictive stock agreements approved by the
Corporation’s board of dircetors).

Seetlen L. Notices. Except as otherwise expressly provided hercin, all notices
referred Lo herein will be in writing and will be delivered by repistered or certified mail, retwn
receipt requested, postage prepaid and will be deemed 1o have been given when so mailed (i) to
the Corporation, at its principal executive offices and (ii) to any shareholder, at such holder’s
address as it appears in the stock records of the Corporation (unless otherwise indicated by any
such holder).



IN WITNESS WHEREOF, the undersigned duly autharized officer of the Corporation
has executed these Amended and Restated Articles of Incorporation as of March 27, 2008.

Daviﬁwlltszzneg_{
President and \Chi ecutive Officer




