S 5 20077 MO §'é?3 / \9 . ]
) 10:5185020503
ent of Sta

Division of Corporations
Public Access System

Electromc Filing Cover Sheet

L EepTrET T T e — T T

Nofe: Please print thxs page and use il as a cover sheet. Type the fax audxt numbcr
(shawn below) on the top and bottom of all pages of the doctument.

LT

Note: DO NOT hit the REFRESH/RELOAD button on your browser from this page.
Doing so will generaie another cover shest.

= AT —
To: gm 2
Division of Corporations E:rcr;: -
Fax Mumber . (850)205-0380 >R o=
zn =
From: . ) Zn‘g Lln 2
Account Wame — : CORPORRTION SERVICE COMPANY L« rr';,?
Account Number : 120000000195 == =
Phosie : (850)521-1000 s TP
Fax Numbsr = {B50)558-157S Loy B2
fra e - R T TR T AT = — o= ’
o i
oS B CONCORDIA PHARMACEUTICALS, INC.
i’t- QE} ’;::
IR
L T _":-:_”
oy
: S
R
Iomy o= o -
W3 jiEstimated Charge
i o =
=
- = o T : -
Electronic Filing Menu Corporata Fiimg Menu Help
. 5 W

C. Goutiotie WAR

httre-//afila crnhis Aavaloarinre fafil rncrs ave ISINNT



MAR. 5. 2007 10:26AM £s¢ NO.648 P 2

HOTOOODETESS 3

SECOND AMENDED AND RESTATED ARTICLES OF INCORPORATION
OF

CONCORDIA PHARMACEUTICALS, INC.

The undersigned, acting in his capacity as President of Concordia Pharmaceuticals, Inc., 2
corporation organized and existing under the laws of the state of Florida (the “Corporation™),

hereby certifies as follows:

1. The pame of the Comporation is Copeordla Pharmaceuticals, Ine.  The
Corporation’s Axticles of Incorporation were originally Sled with the Secretary of State of the
state of Florida on May 28, 2003. Articles of Amendment to the Corporation’s Asticles of
Incorporation were filed with the Secretary of Biate of the state of Florida on Januvary 30, 2004,
The Corporation’s Amended and Restated Articles of Incorporation were filed with the Secretary
of State of the state of Florida on January 18, 2005.

2. The undersipued hersby cériliies, attests, and serves notice that the text of the
Articles of Incorporation Is hereby amended and restated o read in its entixety as follows:

Articie I

Name

The name of the Corporation is Concordia Pharmaceutivals, Inc., and the address of the
prizcipal oifice and the malling office of the Corporation is 1550 Sawgrass Corporate Paway,
Suite 230, Suarise, Florida 33323.

Article TX

Perposes

The Corporation Is formed to engage in any lawfu act or sctivity for which corpordions
an be organized under the Florida Business Corporation Aet, Including any amendments
ereio.

Article IT

Registered Agent and Office

The rame and gddess of the registered agent of the Corporation is Richard C. Bulman,
Jr., cfo Akerman Senterfitt, Las Dlas Cenfre ff, 350 East Las Olas Blvd., Suite 1600, Ft
Laudssdsls, FI. 33301,

4T AASSVHY IV,
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‘Article TV

Capital Stock

1. Authorized Stogk. The Corporation shall have suthodty to issue & total of
50,000,000 shares, consisting of ) 40,000,000 shaves of comaxaon stock, $0.01 par value per
share (the “Commag Stock™), and (i} 10,000,000 shares of preferred stock, $0.01 par value per
share (the “Preferred Stock™), of which 1,000,000 shares have betn designaied as Series A
Convertible Preferred Stock, 1,000,000 shares have been designated as Serfes B Convertible
Preforred Stock, and 680,000 shates have been designated 2s Series C Convertible Preferred
Stock. Artigle [V bereof contains a description of the Preferred Stock and a statement of the
designations and the powers, privileges and rights, and the gualifications, limitations or
restrictions thereof, of the Series A Convertible Prefemrred Stock, the Series B Comvertible
Preferred Stock, and the Serfes C Convertible Preferred Stock.

2. Commog Stock.

A, Genetal. The voting, dividend, and liguidation rights of the holders of the
Commeon Stock are subject to and qualified by the rights of the holdets of the Preferred Stock.

B. Yoting Righis. Each holder of record of Common Stock shall be eptitied
to one vote for sach share of Common Stock standing in such holder’s name op the books of the
Corporation. Except as otherwise required by law or fils Article IV of these Second Amended
and Regtated Articles of Incorporation or any sharsholders” agreemeant o which the Corporation
and s shareholders may be party, the hoiders of Common Stock and the holders of Preferred
Btock shall vote together as # single ¢lass on all mattere submitted to sharcholders for & vote
{including any action by written consent).

. o Dividends. Subject to provisions of law and this Arficle IV of these
Second Amended and Restated Articles of Incoaporation, the holders of Common Stock shall be
catitled to receive dividends out of funds legally availeble thersfor at such times and in such
emounts as the Board of Dizectors may determine in its sofe discretion.

D. Liguidation. Subject to provisions of law and this Arfigle [V of these
Second Amended end Restated Articles of Incorporation, upon any ligwidation, dissolution, or
winding up of the Corporation, whether voluntary or involuntary, after the payment or provision
for payment of all debts amd liabilities of the Corporation and 2l preferential amounts to which
the holders of the Preferred Siock aze entitied with respect to the distzibution of agsets in
liguidation, the holders of Common Stock shall be entitled 1o share ratably with the holders of
the Preferred Stock in the remaining assets.of the Corporation available for distgbution.

3 Pie ook, )
A, Qenergl .
1. Issuance of Prefesred Stock {p Classss or Seriss. The Prefiured

Stock of the Corporation may be issued in pne or more classes or series at such time or times and
for sech consideration 2s the Board of Directors of the Corporation may determine. Fach class

2z
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or series shail be so designated as to distinguish the shares thereof from the shares of all other
classes and series. Bxcept as to the rslative designations, preferences, powers, qualifications,
rights, and privileges referred to in this Aztjcle IV, in respect of any or ali of which there may be
variations between different classes or series of Preferred Stock, 2ll shares of Preferred Stock
shall be identical. Different serics of Preferred Stock shell not be copstrued fo constituie
different classes of shares for the purpose of voting by classes unless otherwise specificaily set

forth hereinn

Z. Antharity to Establich Variations Between Classes or Seges of

Prefarred Stock. The Board of Diteesors of the Corporation is expressly authorized, subject to
the linitetions prescribed by law and the provisions of these Second Amended and Restated
Articles of Incorporation and sny sbarehiolders” agreement to which the Corporation and its
shareholders may be party, to provide, by adopting a resolution or resolutions, for the issuance of
the undesignated Preferred Stock in one or mors classes or sexics, cach with such designations,
preferences, voting powers, qualifications, special or yelative rights, and privileges es shall be
stated in Articles of Amendment o the Second Amended and Restated Articles of Incorporation,
which shall be fled in accordance with the Florida Business Corporaiion Ast and the resolutions
of the Board of Directors creating such class or series. The anthority of the Board of Directors
with respect 10 each such class or sexies shall include, withowt limdiation of the foregoing, the
right to determine and fix: .

(&) the distinctive designation of such class or gexies and the
number of sharves 1o constitute puch class or series;

{by the rate at whick dividends an the shares of such class or
geries shall be declared and paid, or set aside for payment, whethes dividends at the rate so
determined shall be cumulative or accruing, and whether the shares of such class or series shall
be entitled to any perticipating or other dividends in addition to dividends a2t the rete so
determined, and if 50, on what terms;

{o)  the right or obligation, if any, of the Corporation ¢ redeem
shares of the particular clags or series of Preferred Stock and, if redeemable, the price, terms, mnd
manrer of such redemption; ’

(d) the special and relative righis and preferences, if any, acd
the amowunt or amounts per share, which the shares of such class or series of Preferred Stock shall
be entitied to receive upon any voluntary or inveluntary Hiquidation, dissolution, or winding up of
the Corporation;

(ey  the itrms and conditions, If any, upon which shares of such
class or serics shell be convertible into, or exchangeable for, shares of capital stock of any other
ciass or series, including the price or prices or the rate or rates of conversion or exchange and the
terens of adjustment, if any;

£3) the obligation, if any, of the Corporation to refiye, redeamn,

or puwrchase shares of such clasa or series pursuant to a sinking fund or fund of a similer pature or
oth¢rwize, and the terms =nd conditions of puch obligation;

P 32774061 2v3
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(p)  voting rights, if any, including special voting rights with
respect to the clection of directors and matters adversely affecting any class or series of Preferred
Stock;

(h) limitations, if any, on the issuance of additiopal shares of
such class or series or any shares of any other class or series of Preferred Stock; and

' 6] such other preferences, powers, qualifications, apecial or
reletive rights, and privileges thersof as the Boerd of Directors of the Corporation, acting in
accordance with these Second Amendsd and Restated Articles of Incorporation, may deem
advisable and are pot inconsistent with law and the provisions of these Second Amerded and

Restated Articles of Incorporation.
B. seziptio ignation of ible Prefeq

i Desigmation. A total of 1,000,000 shares of the Corporation’s
Preferred Stock shall be designated as “Ssries A Convertible Preferred Stock,” a total of
1,000,000 shares of the Corporation’s Prefemed Stock shall be designated as “Sexigs B
Convertible Preferred Stogk,” and a total of 680,000 shares of the Corporation’s Preferred Stock
shafl be designated as “Series © Copvertible Prefemed Stock®  As wused herein, (3) the t&im
“Convertible Preferred Stock™ used without references to the Series A Convertible Preferred
Stock, the Scrics B Convertible Preferred Stock, and/or the Series © Convertible Preferzed Stock
means collectively the shares of Series A Convertible Preferrad Stock, the Serizs B Convertible
Preferred Stock, and the Series C Convertible Preferred Stock, share for share alike and without
“distinction as to series, and (i) the term “Preferred Stork™ nsed without references to any of the
Convertibie Preferred Stock means the shares of Corfvertible Preferted Stock and the shares of
sexies of authorized Preforred Stock of the Corporation issued and designated from fime {0 time
by a resolution or yesolutions of the Board of Directors, share for share alike and without
distinction a5 to class or sexies, In each case except as otherwise expressly provided for In this
Article [V of thess Second Amended and Restated Axticles of Incorporation or as the comtext
otherwise requires, The Serdes A Convertible Prefemred Stock, the Series B Convertible
Preferred Stock, and the Series C Convertible Praferred Stock shall rank pexi passu with respect
to the paymeat of dividends, when and if any dividends are paid, and upor liquidation,
dizsohution, or winding up, the Convertible Preferred Stock shall rank sendor o the Coromon
Stock and any other capital stock of the Corporation ranking junior to the Convertible Preferred
Stock ag to dividends and upon Hquidation, dissolution, or winding up.

2. Dividends. .The holders of record of shares of the Conwverfible
Preferred Stock shall be entitled to receive dividends {whether in the Sorm of cash or property),
which shall be payable when, as, and if declared by the Bowtd of Directors, ont of assets which
are legally available for the payment of guch dividends. No dividends (whether in the form of
cash or property) shal! be paid or declared, and no sther distribution shall be made, on or with
regpect o the Common Stock or any other class or series of capital stock of the Corporation
designated to be junior to the Convertible Preferred Stock, as long as thers are shares of
Convertible Praferred Stock issued and cutstanding. Upon the comversion of shares of the
Convertible Preferred Stock into Common Siock of the Corporation, all accrued, wnpaid
curnulative dividends, if any, with respect to such converted shares shall be cancelled.

4
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3.  Liguidaion, Dissolytion, or Winding Ulo.

(& T ent_at Sale, Liquidadi izsglution Wi
Up. In the event of any liquidation, dissolution, or winding up of the Corporation, whether
volurtary or inveluntary, before any distribution or payment i made to any holders of any shares
of Comraon Stock or any other class or seriss of capital stock of the Cosporation designated to be
jumdor to the Convertible Preferred Séock, and subject to the Hquidation rights and preferences of
any class or series of Preferred Stock designated to be senior to, or op a parity with, the
Convertible Preferred Stock, the holders of shares of Convertible Prefwred Stock shall be
entitled to be paid first put of the aszets of the Corporation available for distribution to holders of
the Corporation™s capital stock whether such assets are capital, surplus, or sarnings, an amount
equal to (3) $1.00 per share of Series A Converlible Preferred Biock {which amount shall be
subject to equitable adjustment whenever there shall occur & stock dividend, stock split,
combination, reorganization, recapitalization, reclassification, or other similar event involving
the Series 4. Convertible Preferred Stock) plus any dividends acerued or deglered but unpaid on
such shares (such amount, as so determined, is referred to herein as the “Segies A Liouidation
Yalue™ with regpect to such sheyes), (if} $7.00 per share of Serles B Converiible Preferred Stock
{which amount shall bs subject to egquitable adjustment whenever there shall occur 2 stock
dividend, stock split, combination, reorganization, recapitalizetion, reclassification, or other
similar event Involving the Serics B Convertible Preferred Stock) phus any dividends aceryed or
declarced but unpeid on such shares (such amonunt, as so determined, Is referred to berein as the
“Series B Liguidation Value™ with respect to suck shares), and (il) $12.50 per share of Series C
Convertible Preferred Stock (which amount shall be subject to equitable adjustment whenever
there shall ocour a stock dividend, stock split, combination, recrgenization, recapiialization,
zeclassificaton, or other similar event nviolving the Series T Convertible Preferred Stock) plus
any dividends acerned or declared bui unpaid on such shares (such amowvnt, as so deternined, is
referred to hereln as the “Series C Liguidetion Value™ with respect to such shares). After
payment bug been made to the holders of the Convertible Preferred Stock and any serfes of
Preferred Stock designated to be senior to, or on a parity with, the Convertible Preferred Stock,
of the full liquidation preference to which such holders shall be eniitled as aforesaid, the
remaining assets, if any, shall be distributed among the holders of Convertible Prefarred Stock
and Common Stock on a pro-rata basis, with such distribution to the holders of Convertibje
Preferred Stock as would have been payable had each such share been converted to Common
Stock immediately prior to such event of lguidation, dissolution, or winding up pursuant to the
provisions of Section 5 hereof.

(b}  Ipsufficiem Punds, Jf upon any liguidation, disselution, or
winding up the assets or svrplus funds of the Corporation to be distributsd to the holders of
shares of Convertible Preferred Stock and any other then-ouistanding shares of the Corporation’s
capital stock ranking on a perity with respect to payment on liquidation with the Convertible
Preferred Stock (such shares being referred to herein as the “Parity Stock™) shall be insufficient
to permit payment to such respective holders of the full Series A Liquidation Valye, Series B
Liquidation Vahue, and Serics C Liguidation Value, and o1l other preferemial amounts payable
with respect to the Convertible Proferred Stock and such Parity Stock, then the assets available
for payment or distribution to such holders shall be allocated among the holders of the
Convertible Proferred Stock and such Parity Stock, pro rata, in proportion to the full respective

PHX 3277486105
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preferential amounts to which the Convertible Preforred Stock and such Parity Stock are each
entitied. .

(©  Certain Transactions Treaid as Liguidation, For purposes
of this Section 3, (i} any acquisition of the Corporation by means of mergex or other form' of
corporate reorgamzation or consolidation with or into another corporation in which ovistanding
shares of this Corporation, including shares of Convertible Preferred Stock, are exchanged for
sacurities or other consideration issued, or caused to be issued, by the other corporation or its
subsidiary {pther than a sale pursuant to Section 2.2 of that certain First Amended and Restated
Shareholders’ Agreement, dated March §, 2007, among the Corporation and certain of its
shareholders (the “Shareholders’ Agreement™) and, 28 a result of which transacton, the
shareholders of this Corporation immediately prior 1o the closing of such tramsaction own 50% or
less of the voting power of the surviving entity (other than a mese re-incorporation fransaction),
or {ii) 2 sale, transfer, or lease (other than a pledge or grant of a security interest 1o a bona fide
lender) of al} or substantially all of the assets of the Corporation {other than o or by a wholly-
owned subsidiary or parent of the Corporation or pursuant to Section 2.2 of the Sharsholders®
Agresment), shall be freated as a lignidation, dissolution, or winding up of the Corporation and
shall eatitle the holders of Convertible Rreferred Stock to receive the amonnt that would be
received in 2 liquidation, dissolution, or winding up pursvant & Sectiop 3(g) hereof, unless the
hoiders of at least fifty percent (S0%) of the then outstanding shares of Convertible Preferred
Stock elect otherwise by giving written notice thereof to the Corporation at least three (3) days
before the effective date of such evemt. The Company will provide the holders of Convertible
Preferred Stock with notice of all tunsactions which conld be deemed or are to be trested 25 2
liquidation, dissolution, or winding up pursuant to this Section 3(c) at Jeast twenty (20) days
prior 1o the earlier of the vote relating to such transaction or the closing of such trensaction,

(&}  Disgibutions of Property. Whenever the distribmion
provided for in this Section 3 shall be payable in property other than cash, the value of such
distribution shail be the fair market valus of such property as determined in good fzith by the
Board of Dirsciors, munless the holders of 50% or mors of the then pulstanding shares of
Convertble Preferred Stock request, In writing, that an independent appraiser perform such
veluation, then by an independent appraiser sefected by the Boerd of Directors and reasonably
acceptable to the holders of 50% or more of the then outstending shares of Convertible Preferred
Stock

4. Voting Power. Except 2s otherwise expressly provided in
gection @ hersof or as otherwise required by Iaw, sach holder of Convertible Preferred Stock
shall be entitled to vote on all matters and shall be entitled fo that number of votes equal o the
number of whole shares of Common Stock into which such holder's respective shaies of
Convertible Preferred Stock could then be converted, pursvant to the provisions of Section 5
heteof, at the record date for the detenaination of shareholders sntitied to vote on such matier or,
If no such record date is established, at the date such vote is taken ov any written consent of
sharcholders is solicted. Bxcept as otherwise expressiy provided in Section © hereof or as
otherwise required by law, the holders of sharas of Prefemed Stock and Common Stock shall
vole together a5 a single ¢lass on all matteys,

EHX FATTLRE IS
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3. Conversion Rights. The holders of the Convertible Preferred Stock
ghall have the following rights with respect to the conversion of such shares into shares of

Common Stock:

(@)  General. Subject to and in compliance with the provisions
of thig Section 5, any or all shares of the Convertible Preferred Stock may, at the option of the
holder thereof, be converted at any time Into fully-paid 2nd non-assessable shares of Common
Stock, The number of shares of Common Stock to whick a holder of Ssries A Convertible
Preferred Stock shall be entifled to receive upon conversion shall be the product obtained by
muitiplying the Serizs A Appliceble Conversion Rate (determined ag provided in Section S(h)
by the number of shares of Series A Conwvertible Preferred Stock being converied at any time.
The number of shares of Common Stock. to which 2 holder of Sevies B Convertible Prafetred
Stock shall be entitled to receive upon comversion shall be the product obtained by multiplying
the Series B Appliceble Conversion Rate (determined as provided in Segtion S} by the number
of shares of Series B Convertible Preferred Siock being converted at any time. The number of
shares of Comumon Stock fo which a holder of Sevies € Convertitle Preferred Stock shall be
entitfed to receive upon conversion shall be the producet obtained by swmiltiplying the Serles C
Applicable Cotrversion Rate (determined as provided in Segtion S{bY by the number of shares of
Series C Convertible Preferred Stock being converted at any time.

(b)  Applicable Conversion Rate, The convession rate in effect
at any tme for the Series A Convertible Preferred Stock (the *Serles A Applicsble Conversion
Ratg™) shall be the gnotient obtained by Jividing $1.00 by the Series A Applicable Conversion
Valug, as defined in Section 3(c). Initially, the Serics A Applicable Conversion Rate shell be
one (1), and each share of Series A Convertible Preferred Stock shall initially be convertible into
one (1) share of Commeon Stock. The conversion rate in effect ar any time for the Seres B
Convertible Preferred Stock (the “Series B Applicable Conversion Rate™) shall be the quotient
obiained by dividing $7.00 by the Senies B Applicable Conversion Velue, a3 defined in Section
5(c). Initially, the Serdes B Applicable Conversion Rate shall be one (1), and each share of
Series B Convertible Preferred Stock shall initinily be convertible into one (1) share of Common
Stock, The corversion rate in effect et any time for the Series C Convertibie Preferred Stock (the
“Series C Applcable Conversion Raic™) shall be the quotiant obtained by dividing $12.50 by the
Series C Applicable Conversion Valve, as defined in Section 5{c). Initially, the Series €
Applicable Conversion Rate shall be one (1), and each share of Serdes C Convertible Preferred
Stock shall initially be convertible into one (1) share of Commen Stock.

(c3 Applicable Conversion Velue. The Seres A Applicable
Conversion Valuve in effect from tims to time, except as adjusted in accordance with Section 5(d)
hereof] shall be $1.00 with respect to the Series A Convettible Preferred Stock (the “Series 4
Appilicable Conversion Value™. The Series B Applicable Conversion Value in effect from fime
to time, except as adjusted in aceordance with Seetion 5{4) hereof, shall be $7.00 with respect to
the Series B Convertible Preferred Stock (the “Sex licable Vajue™). The
Series C Appticable Conversion Value in effect from time to time, except s adjusted in
zccordance with Sectign 5(d) hereof, shall be $12.50 with tespect to the Series C Convertible
Preferred Stock (the “Serizs C Applicable Qonversfor Value™). The Serdes A Applicable
Converslon Value, the Saries B Applicable Conversion Value, and the Series C Applicable

FHX 32YF49612v5
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Conversion Vahwe are sometimes individvally and collectively reftrred fo herein as the

“Anplicable Cotvers Joa”

{d) dj iio licable Convergion Va
{D Effect o Applicable Couversion Value,
{A) ilutive Issuances of Co ¢k o

Copvertible Securities. If the Corporation shall, while there are any shares of Convertible
Preferred Stock cutstanding, issue or sell sheres of its Common Stock {or Common Stock
Equivalents, as defined below} without considerstion or at 2 price per share less than the
Applicable Conversion Vaive for one or more series of Convertible Preferred Stock in effect
immediately prior to such issuanee or sale, then and in such event, such Applicable Conversion
Yalue for e=ch such serits of Convertible Prefermed Stock upon each such issuancs or sale,
except as hereinafler provided, shall be reduced, concurrenmtly with such issus, to a price
(calculated to the nearest cent) determined by multiplying the Sexiss A Applicable Conversion
Value, Series B Applicable Converston Value, and/or Series C Applicable Conversion Value (as
relevant) in effecs nmediately prior o such calenlation by a fraction:

(1) the numerstor of which shall be
(=) the number of shares of Commeon Stock outstending immediately prior to the issuance of such
additional shares of Common Stock or Common Stock Equivatents {calculated on a fully diluted
bagis assuming the exercise or conversion of all thep exercisable options, warrants, purchase
tights, or convertible secmifies), plus (B) the mumber of shares of Common Stock whith the net
aggrepate consideration, if any, received by the Corporation for the total number of such
additional shares of Common Siock or Common Stock Equivalents so issued would purchase at
the relevant Applicable Conversion Value in effect immediately prior to such issuance, and

the denominator of which shall be

{e) the number of shares of Comraon Stock ovtstanding immediately prioy 1o the issnance of such
additional shares of Common Stock or Common Stock Equivalents (calonlated on a fully diluted
basis assnming the exercise or comversion of all then exercisable options, warramts, purchase
rights or convertible securities), plus (b) the number of such additional shares of Common Stack
or Common Stock Emavalents so ssued,

The provisions of this Section S{ANTA) may be waived in any instance (without the necessity of
convening any moeeting of shareholders of the Corporation} upon the writien consent of the
holders of at Jeast 66.66% of the cutstanding shares of Convertible Preferred Stock.

. By  Other Dilutive Isspsnces of Warmanis,

and e R t mon Stack o ertible Securities.

(i} For the purposes of this Seclion
2{d)(3), the issvance of any warrants, options, subscription, or purchase rights with respect to
shares of Common Stock and the issuance of any securities convertible into or exchangeabie for
shares of Common Stock, or the issuance of any warmants, options, subseription, or purchase
rights with respect fo such convertible or exchangeable securities (colleciively, “Common Stock
Equivalents™, shall be deemed an issuance of Common Stock with respect to one or more series

8
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of Copvertible Preferred Stock if the Net' Consideration Per Share (as hereinafler determined)
which may be received by the Corporation for such Common Stock Equivalents shall be less
than the Applicable Conversion Valye of suck series in effect at the 1ims of such issnance. Any
obligation, agreement, or undertaking to issue Common Stock Equivalents at any time in the
future shall be deemed to be an isseance at the time such abligation, agresment or undertaking is
made or arises. No adjustment of the Series A Applicable Copversion Valve, the Series B
Applicable Conversion Value, or the Series C Applicable Conversion Value shall be made under
this Section 5(AKT) upon the 1ssuance of any shares of Common Stock which gre jssued pursuant
to the exercise, convarsion, or exchange of any Common Stock Equivalents if any adjustment
shall previously have been made upon the issuance of aty such Common Stock Equivalenis as
above provided.

(2}  Shonld the Neot Consideration Per
Share of any such Common Stock FEquivalents be dectesced from time to thne, then, upon the
affectiveness of each such change, the Applicable Conversion Vahue will be that which wounld
have been obtained {a} had the adjustnents made upor the issuance of such Common Stock
Equivalents besn made upon the basis of the actual Net Copsideration Per Share of such
securites, and (b) had adjustinents made to the Applicable Conversion Value since the date of
igsuance of such Common Stock Equivalents been made to such Applicable Conversion Value as
adjusted pursvant to Seotion S(ONBWY above. Any adjustment of the Applicable Conversion
Value with respect to this paragraph which relates to Common Stock Equivalents shall be
disregarded if, as, and when all of such Comunon Stock Equivalents expire or are camcelled
withowt being exercised, so that the Applicable Conversion Value effective immediately upon
such cancellation or expiration shall be equal to the Applicable Conversion Value in effect at the
time of the issuance of the expired or cancelled Common Stock Egnivalents, with such additional
adjustments as would have been made to: the Applicable Conversion Value had the expived or
cancelled Comman Stock Bquivalents niot besn issued.

{3)  Forpuzposes of this Segtion 5{d), the

“Net Consideration Per Share™ which may be recsived by the Corpovation shall be determined as
follows:

: (a8  Tke “Net Considerafion Per
Share” shall mean the amount squal to the total amonnt of consideration, if any, received by the
Corporation for the issuance of such Common Stock Equivelents, plus the minimum amount of
consideration, i any, payable to the Corporation upon exercise, or conversion or exchange
thereof, divided by the aggrogate number of shares of Common Btock that would be issued if »li
such Common Stock Equivalents were exéreised, exchanged, or converted.

‘ (v)  The “Net Consideration Per
$hare”™ which may be received by the Comporation shall be determined in each instance as of the
date of izsuance of Common Stock Equivalents withowt giving effect to any possible future
upward price adjustments or rate adjustments which may be applicable with respect to such
Common Stock Equivalents.

(Cy Sipck Dividends for Holdets of Canifal
Stock Other Thay Copmen Stogk. In the event that the Corporation shall make or issue, or shall

4
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fix a tecord date for the determination. of hotders of any capital stock of the Corporation other
than holders of Common Stock entitled to receive, a dividend or other distribution payeble in
Common Stock or securities of the Corporation convertible into or otherwise exchangeable for
the Common Stock of the Corporation, then such Common Stock or ofher securities issued In
payment of such dividend shell be deemed fo have been issued for 2 considerarion of $0.01,
sxcept for ) dividends payable in shares of Common Stock paysble pro rate to holders of
Convertible Preferred Stock znd to holdess of any other class of stock (whether or not paid fo
holders of any other class of stock), or (i) with respect io the Convertible Preferred Stock,
dividends payable in shares of the applicable series of Convertible Preferred Stock.

a ideratio th Cash. For
purposes of this Section 5(d)D), If 2 part or all of the consideration received by the Corporation
in connection with the issmance of shares of the Common Stock or the issuaucs of any of the
seourities described in this Section S(AYY) consists of property other than cash, such
consideration shall be deemed to have a fair market value 28 is reagonably deiermined in good
faith by the Board of Directors of tha Corporation.

(E) Esceptions 1o Armti-dilution This Section
5(d¥{7) shall ot apply under any of the circumstances which would constituts an Extraordinary
Common Stock Event (as hcrcmaﬁaz— éeﬁned). Further, this Section S{E){1) shall not epply with

T8SpECt 103

(1}  the issuance of vp to an aggregate of
580,000 shares of Common Stock {or Dprnans to purchase such shares of Common Stock) at not
less than fair market value to officers, emaployees, or diteciors of, o consultarts to, the
Corporation pursuant to any stock purchase or option plan or other smployee stock bonus
arrangement as provided by the Corporatian’s Boand of Divectors;

{2y the issuance of shares of Common
Stock upon the conversion of any shares of the Convertible Preferred Stovk;

3y the jesuance of securities in
comnection with equipment or debt fnancing or leases (including securities issued in
consideration of gusrantees of such finanging or Ieases) provided such issuance and the terms of
such issuance have been approved by ea;:h Preferred Investor Director (as such term is defined in
the Sharsholders’ Agresment);

(4)  the issnance of securities to vendors,
customers or ¢o-venturers ot to other persons in similar commereial or corporate parinering
situations with the Corporation provided spch issuance and the terms of such issuance have been
aporoved by gach Preferred Investor Director; and

(5}  the issuance of an aggregate of
82,940 shares of Common Stack issuable pursuant to those certain Warrant Nos. W-001 through
W-011 at an exercise price of $8,50 per share.

(1} Upop Exiypordivery Copmmmon Stosk FEvent. Upon
the happening of an Extreordinary Common Stock Bvent {as hereinafter dofined), each

13
PHX 327T49612v5



MAR. B 2007 10:31AM ¢35 ¢ NO. B4E P12

HOTODLOSTE5S 3

Applicable Conversion Value (and ali other conversion values set forth in Section S(A)(E) above)
shall, simultanesusly with the happening of such Extraordinary Common Stock Bvent, be
edjusted by multiplying the relevant Applicable Conversion Value by a flaction, the namerator
of which shell e the number of shares of Common Stock outstanding immediately prior 1o sueh
Extracrdipary Cominon Stock Event and the denocminator of which shall be the number of shares
of Commoen Stock outstanding immediately after such Exteaordinary Common Stock Event, and
the product so obtained shall thereafier be the relevant Applicable Conversion Vatue, Each
Applicable Conversion Value, as so adjusied, shall be readjusted in the same manner upon the
bappening of any successive Extracidinary Comruon Stock Event or Events. An ™ ord]
Cornmon Stock BEvent” shall mean {(A) the issuance of additional shares of Common Stock as 2
dividend or other distribution on outstanding shares of Common Stock, (B} 2 subdivision of
outstanding shares of Commeon Stock into 2 grester number of shareg of Common Siock, or (Cra
combinaiion or reverss stock sphit of outstanding shares of Common Stock into 2 smaller number
of shares of Common Stock.

(¢}  Awomatic Conversion Upon Inftial Public Offering.

(i) andato; Copversi o -
Immediately upon the closing of an underwritten public offering on 2 finn commitment basis
with a patiopatly recognized full-service luvestment bank pursuant to an effective registration
statement filed purseant to the Securities Ast of 1933, as amended, covering the offer and sale of
Common Stock for the account of the Corporation in which the Corporation actually receives
gross procteds equal 1o or greater than $10,000,000 {calculated before deducting underwriting
discounts and commisgions and before caloulation of expenses) at a price per share of not less
than $10.00 (following apprapriate adjustment in the event of any stock dividends, stock split,
combination, or other similar recapifalization affecting such shares), afl cutstanding shares of
Convertible Preferred Stock shall be converted awomatically into the pumber of shares of
Cominon Stock into which such shares 'of Convertible Preferved Stock are then comvertible
purstant to Secijon J hereof without any further action by the holders of such shares and whether
ot not the certificates representing such shares are surrendered to the Corporation or His transfer
agent.

(#) ° Sumender of Cerfificates  Tpon Mandatory

Conversion. Upon the occurrence of the vonversion events speoified in the preceding paragraph
i), the holders of the Convertible Preferred Stock shall, upon notice from the Corporation,
surrender the certificates representing suoh sheres at the office of the Cotporation or of its
transfer agent for the Common Stoek, Theteupon, there shall be issued and defivered to such
holder a certificats or certificates for the number of shares of Common Stock inte which the
shares of Convertible Preferred Stock so suprendered were convertible on the date on which such
convexsion ocourred. ‘The Corporation shall not be obligated to issue such certificates unless
certificates evidencing the shares of Converiible Preferred Stoek being converfed are cither
delivefed to thy Corporation or any such trapsfer agent, or the holder notifies the Corporation
that such certificates have boen lost, stolen, or destroyed and exevutes an agreement satisfactory
ttz the _gfrporation to indemnify the Corporation from any loss incumred by it in conmection
erewi

i
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§3] Dividepds. In the event the Corporation shall make or
issue, or shall fix 2 resord date for the determination of holders of Common $tock entitied o
receive, 2 dividend or other distibution (other than a disttibution in liguidation or other
distribution otherwise provided for herein) with respect to the Common Stock payable in
(i) securities of the Corporation ofber than sharss of Coramon Sfock, or (i} other asscts
{excluding cash dividends or distributions), then and in cach such event provision shall be made
so that the holders of the Convertible Preferred Stock shall receive upon conversion thereof in
addition io the number of shares of Commeon Stock receivable thereupon, the number of
securities or such othey assets of the Corporation which they would have received had thelr
Convertible Preferred Stock been converted into Common Btock on the date of such event end
had they thereafter, dixing the pericd fom the date of such event io and including the
Conversion Date (as that term is hereinafier defined in Sgotion 561)), retained such securities or
such other assefs receivable by them during such period, giving application to all other

adjustments called for during such period under this Ssgtion 5 with respect 1o the rights of the
holders of the Convertible Preferred Stock,
() apital reanization or Reclasgification. T¥the Commoen

Stock issuable upon the conversion of the Convertible Preferrad Stock shall be changed into the
same or different number of shares of any class or classes of capital stock, whether by capital
roorganization, recapitalization, reclassification, or otherwise (other than a subdivision or
combination of shares or stock dividend provided for elsewhere in this Sectiony 5, or & merger,
consolidation, or sale of all or substantially att of the Corporation’s capitzl steck or 2ss¢ts to any
other person), then and in each such event the holder of each share of Convertible Preferred
Stock shall have the right thexeafter to convert such share into the kind #nd amount of shares of
capital stock mmd other secwitles and property receiveble upon such reorgznization,
recepitalizaiion, reclassification, or other change by the holders of the number of shares of
Common Stock imto which such shares of Comverfible Preforred Stock might have been
converted immediately prior fo.5uch reorganization, recapitalization, reclassification, or change,
all subject to firther adjustment as provided herein.

(hy  Merger, Consolidation, gr Sale of Assels. Ifat any time or

from time to tinie thers shall be a merger or consolidation of the Corporation with or into another
corporation (other than a merger or recrganmization lnvolving onfy a change in the state of
incorporation of the Corporation), or the sale of all or substantially all of the Corporation’s
capltal stock or assels fo any other person, then, as a part of such reorganization, merger, or
consolidation or sale, provision shall be made so that the holders of the Comvertible Preferred
Stock shall thereefier be entitled {0 raceive upon sonversion of the Convertible Preferred Stock
the number of shares of stock or other securities or property of the Corporation, or of the
sucesssor cotporation resulting from such merger or cousolidation, to which such holder would
have been enfitled if such holder had converied its shares of Convertible Preferred Stock
immediately prior o such capital recrganization, merger, consolidation, or sale if and to the
extent the holders of Series A Convertible Preferred Stock, Series B Convertible Preferred Stock,
andfor Series C Convertible Preferred Stock elect not fo freat such transaction as » liquidation,
dissolution, or winding wp of the Clorporation as contemplated by Section 3(S) hereof. In any
such case, appropriale adjustment shall be made in the application of the provisions of this
Segtion I 10 the end that the provisions of this Section 5 (ncluding adjustment of the Applicabls
Conversion Value then in effect and the number of shares of Common Stock or sther seenrites
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jssuable upon conversion of such shares of Convertible Preferred Stock) shall be applicabie affer
that event in as nearly equivalent 2 menner as may be practicable.

@ Certificate a3 to Adjustments; Notice by Corporstion. In
each case of an adjustment or readjustment of the Series A Applicable Conversion Raie, the
Series B Applicable Conversion Rate, or the Beries C Applicable Conversion Rate, as the case
may be, the Corporation at its expense will furnish each holder of Series A Convertible Preferred
Srock, Series B Convertible Preferred Stogk, or Series C Convertible Preferred Stock, 25 the case
mey bs, with a certificate prepared by the Treasurer or Chief Financial Officer of the
Cotporation, showing such adjustment or readjustment, and stating in detall the facts vpon which
such adjustment or readjustment is based, inchuding, without Bzmitation, (3} the consideration
received or deemed to be received by the Corporation for the shares of capital siock or other
securitics issued or sold or deemed to have been issued or sold in an cvent wiggering such
adjustment or ssadjustment, (1} the Applicable Conversion Rate at the time in effect, (i) the
mmmber of shares of capital stock or securities being issued, and (v} the type and amouant, if 2oy,
of other property which at the time wonld be recejved upon conversion of the Convertible
Preferred Stock,

G)  Exmcise of Conversion Privilese. To exemcise its
conversion privilege, a holder of Convertible Prefarred Stock shall smrvender the certificate or
certificates representing the shares being gonverted 1o the Corporation 2t jts principal office, and
shall give written notice to the Corporation at that office that such holdar elects 10 convert such
shares. Such notice shall also staie the rame or pames (with address or addresses) in which the
certificate or certificates for shaves of Commeon Stock issuable upon such tonversion shall be
issped. The certificate or certificates for shares of Conventible Preferred Stock sumendered for
conversion shall be accompanied by proper assigniment thereof 1o the Corporation or int blank.
The date when such written notice is received by the Coiporation, together with the certificate or
certificates representing the shares of Convertible Preferred Stock being converted, shall be the
*Conyardon Date.” As prompily a3 practicsble after the Conversion Date, the Corporation shalt
issue and shall defiver to the holder of the shares of Conrvertible Preferred Stock being converted,
or on it written order, such cerfificate or certificates 25 it nay reguest for the number of whole
shares of Common Stock issuable upon the conversion of such shares of Converiible Preferred
Stork in accordance with the provisions of this Section 3, ronnded up to the nearest whole share
as provided in Section 5(X), in vaspect of any fraction of & share of Comimon Stock issuable upon
such conversion. Such conversion shall be depmed to have heen effected immediately prior to
the close of business on the Conversion Date, and at such time the dghts of the holder as holder
of the converted shares of Series A Convertible Preferred Stock, Serics B Convertible Preferred
Stock, or Series C Convertible Prefexred Stock, as the case may be, shall cease and the person(s)
in whose name(s) awy certificate(2) for ghares of Common Stock shall be isspable upon such
conversion shall be dezmed to have become the holder or holders of record of the shaves of
Common Stock represented thereby.

(&  No Issuance of Fractiona] Shares. No fiactional shares of
Comypon Stock or scrip representing fractional shaves shall be issued upon the conversion of
shares of Copvertible Prefemred Stock. Instead of any Factional shares of Common Stock which
would otherwise be issuable npon gonversion of Convertible Prefered Btock, the Corporation

shali round up 1o the niext whale share of Commart Stock issuable upon the conversion of shares
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of Convertible Preferred Stosk. The determinetion as to whether apy fractiomal shares of
Common Stock shall be rounded up shall be made with respect to the aggregate pumber of shares
of Copvertible Preferred Stock being converted ar any one time by any holder therect, not with
respect to each share of Convertible Praferred Siock being converted.

(h  Partizl Conversiop In the event some but not alf of the
shares of Clonvertible Preferred Stock represented by a cestificate(s) suirendered by 2 holder are

converted, the Corporation shall execute and deliver to or on the order of the holder, at the
expense of the Corporation, a new cortificate representing the number of shares of Convertible
Preferred Stack which were not converted. _

o) Resgrvaii Stpck, The Corporation shall at
all times reserve and keep available out of its authorized but unissued shaves of Common Stock,
solely for the purpose of effecting the epnversion of the shares of the Convertible Preferred
Stock, such pumber of its shares of Common Stock a5 shall fiom time to fime be sufficient to
effect the conversion of il cuistanding shares of the Convertible Preferred Stock (ncluding any
shares of Convertible Preferred Stock represented by any wamants, options, subscription or
purchase rights for Convertible Preferred Stock), and if at any time the nwber of authorized but
unissued shares of Common Stock shall pot be sufficient to effect the converzion of &ll then
outstanding shates of the Convertible Preferred Stock (including any shares of Convertible
Preferred Stock represented by amy warrants, options, subscriptions, or purchase rights for such
Preferred Stock), the Corporation shall take such action a5 may be necessary to increass #a
authonzed but unissued shares of Common Stock to such namber of shares as shall be sufficient

for such pwpose.

' {n}  No Reissuance of Prefarred Stock. No share or shares of
Convertible Preferred Stock acquired by the Corporation by reason of redemption, prrchase,

conversion or otherwise shall be reissued, and all such shares shall be cancelled, refired, and
eliminated from the shares which the Corporation shall be authorized to issue. The Corporation
shall from time o thme take such appropriate corporate action as may be nreessary to redace the
anthorized number of sheres of the Convertible Praferred Stock. .

6. tion.

(a)  Optiopal Redemption of Series A Convertible Preferred

Stock. Commencing on January 31, 2009, and thereafter, the Corporation shall, at any thme and
ftom time to time, at the option of and on the written request of any holder of outstanding shares
of Series A Convertible Preferred Stock {delivered to the Corporation not less than 45 nor more
than 90 days prior to the date of redemption) redecm, on the date (the *Series A Redemption
Date™} speeified in such request, the sheres of Series A. Convertible Preferred Stock with respect
1o which such request is made. The redemption price (the “Series A Redemption Price’™ for
cach shave of Sedes A Convertible Preferred Stock redeemed pursuant to this Section 6(a) shall
bz the Series A Liquidation Value. The Series A Redemption Price shall be payable in
installments, without interest, commencing with one~third of the Series A Redemption Price on
the Series A Redemption Date and one-third on each of the next two sooiversaties of the
Series A Redemption Date. To the extent that the Corporation may not legafly redeem such
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shares of Series A Convertibie Preferred :Stock, such redempiion shall take place as soon as
legally permitted.

o B ¢ ) {gnal R ion of Ser Co

Stock. Commencing on January 31, 2009, and thereafter, the Corporetion shall, at 2oy time and
from time to time, at the individual option of snd on the written request of any holder of
outstanding shares of Series B Convertible Preferred Stock (delivered to the Corporation not less
fhan 45 days nor more than 90 Jays prior to the date of redemption) redeem on the date (the
“Serjier B Redetoptiog Date™) specified in such reguest, all, but not less than all, of the
outstanding shares of Series B Convertible: Prefexred Stock held by such holder. The redemption
price (the “Series B Redemption Price™) for each share of Series B Convertible Preferved Stock
redeemed pumsusnt o this Section G(b) shall be the Series B Liquidation Value, The Serles B
Redemption Price shall be payable in instaliments, without inierest, compmencing with one~third
of the Series B Redemption Price on. the Series B Redemption Date and one-third on each of the
next two anniversaries of the Series B Redemption Date. To the exient the Corporation may not
legally redsem such shares of Series B Convertible Frefersed Stock, such rédemption shall take
place as soon as legally permiited.

(c) Optional Redempiion of Seres £ Couvertible Preferped
Stock, Commensing on January 31, 2009, and thersafler, the Corporation shall, at eny hoe and
from time fo time, &t the individual option of and on the written request of any holder of
outstanding shares of Serfes C Convertible Praferred Stock (delivered to the Corporation not less
than 45 days nor more than 90 days prior to the date of redemption) redeem op the date (the
“Seres C Rederytion Date”) speoified in such request, all, but ot less thsn all, of the
outstanding shares of Series C Convertible Preferred Stock held by suchk holdsr, The redemption
price {the “Series C Redemption Price”™) for each share of Series C Convertible Preferred Siock
redesined pursnant to this Section 6(c) sHall be the Series C Liguidation Value, The Serias C
Redemption Price shell be payable in installments, without interest, commencing with ons-third
of the Berfes C Redemption Price on the Series € Redemption Daite and ons-third on cach of the
next two anniversaries of the Serdes C Redemption Date. To the extent the Corporation may not
legally yedeem such shareg of Series © Convertible Preferred Stock, such redemplion shall teke
place as soor as legally permitted.

(&  Insufficient Fonds for Redemption,

{y . If the funds of the Corporation legally available for
redemption of the Converiible Preferred Stock on the applicable Redemption Date are
insufficient to redeem the pamber of shareg of Convertible Preferred Stock 1o be so redeemed on
such Redemption Date, the holders of shares of Convertible Preferred Stock shall share ratably in
any fimds legally available for redemption of such shares according to the respective amounts
which would be payable with respect 1o the number of shares owned by them if the shares to be
so redcemed on such Redemption Date were redeemed in full. The shares of Convertible
Preferred Stock not redeemed shall remain outstanding and entitled to all rights and preferences
provided herein.

Qiy At any time thercafier when additiopal funds of the
Corporation exe legelly avaijeble for the redemption of such shares of Convertible Preferred
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Stock, such funds will be used, as soon s practicable but no later than the end of the next
suceseding fiscal quarter, to redcem the balance of such shares, ot such portion thereof for which
fupds are then legally available, on the basis set forth above.

()  Regdemption Notice. At least 15 days prior to the
Redemption Date, written nofice (hereinafier referred to as the “Redemption Notice™) shall be
mailed, first ¢lass or certified mail, postage prepaid, by the prorahon to each holder of recoxnd
of shares of Convertible Preferred Stock which are 1o be redesmed, as its address shown on the
secords of the Corporation; provided, however, that the Corporation’s failme to give such
Redemption Notice 2s 1o apy holder shall not affect its obligation to redeem the Convertible
Preferred Stock as provided in this Sretion § hereof as to snch bolder. The Redemption Notice
shall coptein the following information:

53] the numober of shares of Convertible Prefered Stock
held by the holder which are to be redeemed by the Corporation;

{iiy the Redemption Daste and ithe Redemption Price;
2nd

{ifi}  that fhe holder Is to surrender to the Corporation, at
the place designated therein, its certificate or certificates representing the Convertible Preferred
Stock to be redeamed.

{ Suwender of Certificates. Each holder of Convertible
Preferzed Stock shall surtender the cerfificate(s) representing such shares to the Corporation at
the place designated in the Redemption Nofice, and thereupon the Redempiion Price for such
shares as set forth in this Segtiop 6 shall be paid to the order of the person whose name appears
om such certificate(s) and each sinrendsred certificate shall be canceled and retired. In the svent
some bt not all of the Convertible Preferred Stock represented by a certificate(s) swrendered by
a holder are being redeemed, the Corporation shall exesute and deliver to or on the order of the
hoider, 2t the expense of the Corporation, & new certificate represcnting the mumber of shares of
Convertible Preferred Siock whick were not redecmed.

The rghts of redemption of the holders of Convertible Preferred
Stock are subject to the rights and preferences of any class or series of Preferred Stock that may
be designated to be senior 10, or on panty with, the Convmbla Preferred Stock with respect to
rights of redemption.

(& Dividepds and Copversion after Redemption. From and
after payment in full of the Redsmption Price, no shares of Convertible Preferred Stock subject

to redemption shall be entitled to any finther dividends pursuant to Section 2 hereof or to the
conversion provisions set forth in Section § hereof; provided, however, that in all events such
redemption is consummated,

7. Registration of Transfer. The Corporation will keep at its principal
office g register for the registration of shares of Convertible Preferred Stock. Upoxn the surrender
of any coexiificate representing shares of Convertible Preferred Stock at such place, the
Cotporation will, at the requast of the record holders of such certificate, execute and deliver (at
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the Corporation’s expense) 2 new certificate or certificates in exchange therefore representing the
agpregate number of shares of Comvertble Preferred Stock represented by the surrendered
certificate. Bach such new certificte will be registered in such name and will represent such
oarpher of shares of Converiible Preferred. Stock ag Is required by the holder of the surrendered
certificate and will be substantially ideptical in form to the surrendered certificate.

8, Replacement. Upon receipt of evidence reasonably satisfactory to
the Corpomation {an affidavit of the registered holder will be satisfactory} of the ownership and
the loss, thefi, destruetion, or mutilation of any certificate evidencing shares of Convertible
Preferred Stock, and in the case of any such loss, thefl, or desiraction, vpon receipt of an
unsecured indemnity fom the holder reasonably satisfactory to the Corporation or, in the cass of
such mutilation upon surrender of such certificate, the Corporation will (at ifs expense) execute
and deliver in lieu of such certificate 2 new conificate of ke kind representing the mumber of
shares of Convertible Preferred Stock represented by such lost, stolen, desiroyed, or mutilated
certificate and dated the date of such lost, stolen, destroyed, or muttilaied certificate.

2. Restictions  and  Limitafiens on  Corporate Action  and
Amendments (o Articles of Insomporation.

(@)  The Corporation shall not iake any corporate zction or
atherwise amend these Second Amended and Restated Articles of Incorporation without the
approval by vote or written consent of the holders of at Jeast 66.66% of the then outstanding
ghares of Convertible Preferred Siock, voting together as 2 single class except and to the extent
that any series of Convertible Preferred Stock would be treated differantly from otfier serics of
Preferred Stock, in whick cese such series shall be entitled to a2 separate serics vote, each share of
Convertible Preferrsd Stock to be entitled to that number of votes equal to the pumber of shares
of Common. Stoek into which such share pould then be convertsd pursvent to the provisions of
Section §, i such corporate action or amendment would:

. ()  smend any of the rights, preferences, privileges o,
or limitations provided for herein for the bepefir of any shares of Converdble Prefarred Stock;

(i)  =muthorize or issus, or obligate the Corporation to
authorize or issue, (A) additional shares of Convertible Preferred Stock, (B) Parity Stock {as
defined in Scctign 3(b)), or (C) shares of Preferred Stock senier to the Convertible Preferred
Stock with respect to Hguidation preferences, dividend rights, or redemption righis;

(i) decrease the authorized nwwber of sheres of
Convertible Preferred Btock;

{iv} cmuse the Corporation to redeem, purchase, or
otherwise acquire for valus (or pay iato or set aside for a sinking fund for such purpose), any
share or shares of Preferred Stock other than pursuant to Section G heteof or & redemption,
purthese, or ofher acquisition for cash of shares of Preferred Stock, which is effected pro rata
with the holders thereof, in proportion 1o the fol) respective preferential amownts to which such
holders are entitled; or

(v}  amend any provisions of this Section 9a).
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{t)  In tha event that shares of Ceavertible Preferred Stock are
ontstanding, the Corporation will not amend these Second Amended and Restated Aszticles of
ingorporation or take any other corperate action without the approval by the holders of at least
80% of the then, outstanding shares of Convertible Preferred Stock, voting together 28 a separate
class, if such amendment or corporate action would authorize the Corporation to:

1) merge, consolidate, or reorganize the Corporation,
or liquidate or sell al} or substantially all of the Corporation’s assets or effect any transaction or
series of transactions in which more than 50% of the voting power of the Corporation is
dizposed; or

(i) repurchase or redeeln any secwrities of fhe
Corporation; or

(iif) establish borrowing fom banks or financial
institutions in the aggregate of more than $250,000; or

{iv}  pledge any of the assets of the Corporation in the
aggregate with a fair market value in excese of $250,000 or pledge ay intellectual property of
the Corporation; or

() emend these Second Amended and Restated
Asticles of Incorporation or Bylaws of the Corporation which adversely affects the rights of the
Conveitible Preferved Stock; or

{(vi} amend eny provisions of this Section 9(b}.

10. No Dilution or muent. The Corporaton will not, by
amendment of these Second Amerded and Resiated Articles of Incorporation or fhrough any
roorganization, transfer of capifal stock or assets, consolidation, merger, dissolution, issue or sale
of securities, or any other voluntary action, aveid or scek to avoid the observance or performance
of any of the terms of the Convertible Preferred Stock set forth herein, bur wAll at alf times in
guod fath assist in the carrying out of ail such terms and in the taking of all such action as may
be necessary or appropriate In order to protect the rights of the holders of the Convertible
Preferred Stock against dihwtion or other impairment, Without limiting the penerality of the
foregoing, the Corporation (2) will aot increase the par value of any shares of stock receivable on
the comversion of the Convertible Prefartad Stock zbove the amount payable thersfor on such
conversion, and (b} will take all such action as may be necessary or appropriate in order that the
Corporation may validly and legally issue filly paid and nonassessable shares of stock on the
conversion of all Convertible Preferred Stack from time to fime outstanding.

11.  Notjces of Record Dute. In the event of:

()  any taking by the Corporation of a record of the holders of
any class of securities for the purpose of detennining the holders thereof who are entitled to
receive any dividend or other distribution, or any right to subseribe for, purchass, or otherwise
acquire any shares of capital stock of any class or any other sscurities or property, or to receive
sny ofther right, or
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() any capital reorganization of the Corpoeration, amy
reclassification or recapitalization of the capital stock of the Corporaion, any merger or
consclidation of the Corporation, or any fremsfer of all or substantially all of the assets of the
Corporation to any other corporstion, or sny Other entity or person, or

(¢}  axy volumtary or involuntary dissolution, Hquidation, ox
winding up of the Corporation,

Then, and in each such event, the Corporation shall mail or cavse o be mailed to each holder of
Convertibie Preferred Stock a notice speeifying (i) the date op which amy such record is to be
taken for the purpose of such dividend, distribution or right and a description of such dividend,
distibution or right, (ii) the date om which any such reorganization, reclassification,
recapitalization, transfer, consolidation, merger, dissolution, liquidation, or winding up is
expected to become effective, and (i) the time, if any, that is to be fixed, as to when the holders
of record of Common Stock (or other securities) shall be entitled to exchange ther shares of
Common Stock (or other securities) for secutities or other property deliverable upon such
reorganization, rveclassification, recapitalization. fransfer, comsolidation, merger, dissolution,
liguidation, or winding up. Such notice shalf be mailed by first class mail, postage prepaid, at
Jeast ten {10) days prior to the earlier of (1) the daste specified in such notice on which such
record is 1o be taken and (2) the date on which such action is 1o be 1aken,

12,  pigtices. Except as otherwise expressly providsd, all notices
yeferved to hergin will be In writing and will be delivered by registered or centified madl, rehan
=ceipt vequested, postage prepaid apnd will be deemed to have been given when so mailed (&) to
the Corporation, at its principal sxecutive offices and (b} to any shareholder, at such holder’s
address as it appears in the stock records of the Corporation (unless otherwise indicatad in
writing by any such halder).

Article ¥

m Amendment

In firtherance and not in limitation of the powers conferred by the laws of Florida, cach
of the Board of Directors and sharcholders is expressly authorized and empowersd to make,
alter, amend, and repeal the Bylaws of the Corporation in any respect not inconsistent with the
laws of the swmte of Florida or with these Second Amended and Restated Asticles of
Incorporation. The shareholders of the Corporation may amend or adopt 2 bylaw that fixes 2
greater quorum of voting requirement for sharcholders (or voting groups of shareholders) than is

reguired by lave,
Article VI
Keeping of Books

The books of the Corporation may be kept at such place within or without the state of
Florida as the Bylaws of the Corporation may provide or 25 may be designated o time o time
by the Board of Directors of the Corporation,
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Aricke VII
Indempifieation

A director of the Coiporation. shall not be personeily lable to the Corporstion or it
shareholders for monetary dumeges for breach of fiduclery duty as a dirgetor, except for lability
(i} for any breach of the director’s Sty of loyaHy to the Corporation or its shareholders, (i} for
#cts or omissions pot i good faith or whith Involve intentional miscondnet or 8 knowing
violztion of law, (i} for viclation of & criminal law, tnless the director had reesonabls cause 10
believe his conduct was Jawfizl or had ho reasomable cause 1o believe his conduct was unlawiul,
or (iv) for avy fransaction from which the director derived an improper personal benefii.

If the Florida Business Corporation Act hereafier i apended to authorize the figther
climination or lmitation of the Hability of dirseters, then the liability of the Corporation®s
drectors shell be ofiminated or Hwfted to the full sxtont mdhorized by the Fiorkds Business

Corporation Act, as amended.

The Corporation shall iIndemaify any officer or dirscior, or any fommer officer or director,
of the Corporafion to the fullest extent pamitiad by Jaw.

Amy repeal or modification of this Asticle shall not adversely affect any right or
protection of a divector of the Corporption existing at the Hme of such repesl or modification.

Article VITE

_&_gmﬁmm‘t

The Corpotation reserves the tight to amend or repepl ey provision confained i these
Bacond Ameaded and Restated Articles of Incorporation, or smy smendment thereto, rnd any
Tight conferred wpon the shereholders is sublect to this resarvation.

Sueh seeongd amepdment pnd resiptement of these Arficles of Incorporstion has been duly
authorized angd directed by the Unanimous Writtsn Congent of the Board of Dirsetors of the
Corporation, dated March 2, 2007, and by the Written Consent of the Sharchoiders of the
Corporation, dated March 2, 2007, whish shareholders® consent was sufficient for the approval
of the amendment snd restatoment, Such second pmendment and restatenent of the Articles of
Incorpomation suparscde the original ArMeles of Inoorpomation of the Corporation and afl
amendments o them,

IN WITNESS WHEREOF, théye Second Amended and Restated Arfeles of
Incorporatian have been signed by the President of the Corporation this 5th, day of March, 2007,
and such officer ffirms that the staterents made Besgin are true under the pensities of pegjury.
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