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SECOND ARTICLES OF AMENDMENT
'}.“0 ’_?‘r‘n 3
ARTICLES OF INCORPORATION OF TS B -
ENCORE DEVELOPMENT OF NORTH AMERICA, INC, %’i ’? -
PSP T |
SERIES A and SERIES B PREFERRED STOCK TE g, T
T = O
I The nawie of this Corporation is Encore Development of North America, e Iu:"i*:D
“Corporation™. C—,?J'Z:. —
o
il These Articles of Amendment were daly adopted by the Comporation’s Board of Dirdelors

on September ,_‘I“_, 2003 creating two scries of preferred stock of Lhe Corporation, onc
known as the Series A Preferred Stock and the other as Scries B Preferred Stock.

1. Sharcholder approval of these Articles of Amendment is not required pursuant to Article
YV of the Corporation's Articles of Tncorporation and Section 607.0602 of the Florida
Slatutes.

IV.  These Anticles of Amendment hereby amend the Articles of Incorporation as follows:

The shares of Scries A Preferred Stock (the “Scries A Preferred Stock™) shall consist of 567,317
gharcs, $.001 par value per share and the shares of Series B Preferred Stock (the “Scries B
Preforred Stoek™) shall consist of 687,500 shares, $.001 par value per share, A statement of the
relalive powers, dividends, preferences, rights, qualifications, limitations and restrictions of the
Series A Picfored Stock and Series B Preferred Stock, is as follows:

1. Dividends.

@ Sericg A Preferred Stock, The holders of the Series A Prelerred Stock
shall be eatilled to receive when, as and if declared by the Board of Directors dividends equal to
$1.00 per share per annuin from the date of issue {provided that the date of issue of the Series A
Preferred Stock originally issued by the Corporation shall be deemed to be August 11, 2003}
until the Serics A Preferred Stoek is redeemed. Dividends are payable quarterly in arrcars on
Tanuary 1, April 1, July 1 and October | in respect of the prior quarterly peried with the first
payment payable on October 1, 2003 (unless any such date is not a business day, in which case
on the next subsequent business day). Any unpaid dividends shall accrue on the shares of Serics
A Preferred Stock and be cumulative from and after the date such dividends became payable.
The dividend amount specified ubove shall be equitably adjusted for any combinations,
consolidations, recapitalization, stock splits, stock dividends and the like. So long as any share
ol Scrics A Preferred Stock remains ontstanding, no dividends shail be paid upon, or declared or
set part for, the Series B Preferred Stock, the Common Stock or any other class of capital stock
of the Corporation ranking junior to the Scrics A Preferred Stock with respect 10 payment of
dividends or rights on liquidation (the Common Stock and any other class of capital stock of the
Corporation ranking junior to the Scries A Preferred Stock buing collectively referred to as
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“Junior Securities™), unless and until all accrued and uopaid dividends on the then outstanding
shares of the Serics A Preferred Stock for all past periods shall have been or concurrently shail
be paid. At the option of the holder of the shares of Series A Preferved Stock, dividends shall be
paid in cash or in shares of Series A Preferred Stock with a Series A T.iquidation Preference al
the lime issyued equal to the amount of the dividend. The holders of Series A Preferred Stock
shall also be catitled to dividends as provided in Section 1{c) hereof.

{t)  Series B Prefeged Stock. The holders of Scrics B Preferred Stnck shall
only be entitled to dividends as provided in Section 1{c) hereof.

(c) Other Dividends. The holders of the shares of Commuon Stock shall be
entitled 1o dividends when, as, and if declared by the Board of Directors, pro rata smong the
holders thersof based upon the number of shares of Common Stock held by such holder provided
a like dividend per share (in uddition to the dividends provided in Seclion 1(2)) is paid to the
holders of Series A Preferred Stock and Scries B Preferred Stock, subject o any dividend
prefeccnces of any other class of preferred stock granted a prefercnce as to dividends over the
Common Stock.

2. Voling Rights.
(2} Series A Preforred Stogk. Except as roquired by law or othcrwise

cxpressly stated hercin, the holders of the Serics A Preferred Stock shall be entitled 1o one vote
for cach share of Scries A Prefarred Siock and shall vote with the Common Stock on all malters;
provided, however, in addition to the foregoing, so long as any shares of the Series A Prefered
Stock issucd by the Corporation remains outstanding, the Corporatdon shall nol, without the
consent of a majority of the Serics A Preferred Stock then outstanding:

{ alter the vights, preferences or privileges of the Series A Preferred Stock;

(i)  amcnd or waive any provision of the Corporation’s Asticles of Incorporation or ils
Bylaws;

(i)  dircctly, or indircetly through a Subsidiary, scll, license, wransfer or otherwise
disposc of all or substantially all of the Company’s asseis, technology or
intelleetnal property;

(iv)  form, or transfer any asscts to, any Subsidiary;

(v) directly, or indircctly through a Subsidiary, enter into any agrcement or
transaction with any of the Corporation’s shareholders, officers, dircctors or
Affiliatcs, or any individual related by blood or marriage to any such person, or
any entily in which any such person owns a beneficial interest (other than a non-
controlling interest in a public corporation); or

(vi}  crcale, incur, assume or suffer to exist any Lien upon or with respect to any

properly or assets (real or personal, tangible or intangible) of the Corporation or
any of its Subsidiarics, whether now owned or herecalter acquired, provided that

103000265699 3
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the provisions of thiz clause {vi) shall not prevent thc creation, incurrence,
assumption or existence of:

A. lLiens for taxes nol yet due, or Liens for taxes being contested in
good faith and by appropriate procecdings for which adequule
reserves have been esiablished:

B. Licns in respect of property or assets of the Corporation or any of its
Subsidiaries imposed by law, which were incurred in 1the ordinary
course of business, such as carrers’. warchousemen’s and
mechanics’ licns and other similar Liens arising in the ordinary
course of busincss and {x} which do not in the aggregate malerially
detract from the valuc of such properly or assetls or materially impair
the use thereol in the operation of the business of the Corporation or
any of its Subsidiaries or {y} which are being contested in good faith
by appropriate proceedings, which procecdings have the effect of
preventing the forfeiture or sale of the property or assels subject to
any such Licn and for which adequate reserves have been maintained
with respcet thereto in accordance wilh gencrally accepted
accounting principles; and

C. Liens in respect of cusiomary cquipment financing subject to the
limitalions of clause (xi) below.

(vii) wind up, liquidate or dissolve its affairs or enter inlo any transaction of merger or
conselidation, or convey, sell, lease or otherwise dispose of (or agree 10 do any of
Lthe foregoing at any future time) all or any part of its properly or assets (other
than 1ransactions with Persons who are not Affiliates in the ordinary course of iis
business, or purchase or otherwise acquire (in onc or a serdes of related
transactions) any part of the property or assels (other than purchases or other
acquisitions of inventory, materials and egquipmemt in ihe ordinury course of
busincss) of any Person to do any of the foregoing, cxcept thal (A) the
Corporation may sell its services in the ordinary course of business, (B) the
Corporation may, in the ordinary course of business, sell cquipment which is
uneconomic or obsolete, and {C) capital expenditures shall be permitted to the
extent not in violation of clause {xi) below.

(vili} declarc or pay any dividends, or retun any capital, to its stockhiolders or authorize
or make any olher distribution, payment or delivery ol property or cash to ils
stockholders as such, or redeem, relire, purchase or otherwise acquire, direetly or
indirectly, for considoration, any shares of any interest in its capital stock now or
hereaflter outstanding (or any options or warrants issued by the Corporation with
respect o its capital stock), other than the Series A Preferred Stock pursuant to
the stated tormas thereof,

(ix)  contract, creale, incur, assume or suffer to exist any Indebledness, except accrued
cxpenses and current trade accounts payable incurred in the ordinury course of
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business, which are to be repaid in full not more than 90 days after the datc on
which such Tndcbtedness is origlnally incurred.

(x)  lend moncy or credit or make advances to any Person, or purchase or acquirc any
stock, obligations or securilics of, or any other inlcrest in, or make any capital
conlrbuticn lo, any other Person, except that the following shall be permitted:

A. the Corporation may acquire and hold receivables owing to it, if
created or acguired in the ordinary course of business and payable or
dischargeable in accordance with customary trade terms; and

B. the Corporation may acquire and hold Cash Equivalents.

{xi) make any cxpendilure for fixed or capilal assets (including, without limitation,
expenditures for malntenance and repairs which should bo capitalized in
accordance with generally accepted accounting principles and  including
capitalized lease obligations) in excess of $100,000.

(xify issue or agree to issue any of their respeclive authorized but nol outstanding
shares of stock (including treasury shares) or the right to acquire any such sharcs
of stock (pursuant to the issnance of any options, warrants, converible securitics,
or cther sirnilar rights),

(xiii) make any changes (including the issuance of new securities or the incurrence of
new debt) in its capital structure.

(xiv) epgage (dircctly or indirectly) in any business other than the business in which
Encoro Development, Tne. is engaged on July 1, 2003,

(xv) commence a voluntary casc concerning itsclf under Tile 11 of the United States
Code cntitled “Bankruptey,” as now or hereafter in effect, or any successor
thereto or any similar law of any jurisdiclion (thc “Bankruptcy Code™) or any
other procceding under amy rcorpanization, arrangement, adjustment of debt,
relief of debtors, dissofution, insolvency or fiquidation or similar law of any
Jjurisdiction whether now or hercafter in effect relating to the Corporation, or
make o general assignment for the bencfit of credilors or lake any corporate uction
for the purpose of cffecting any of the forcgoing;

provided, however, that the acquisition by the Corporation of the assets of Encore Development,
Ine., whether by purchase, foreclosure or otherwise shall not require the consent of the holders of
Scrics A Preferred Stock.

(b} Series B Preferrcd Stock. Fxcepl as required by law or otherwisc cxpressly
stated herein, the holders of the Scrics B Preferrad Stock shall be entitled 1o one vote for cach
share of Scries B Prelerred Stock and shall voto with the Common Stock on &ll matters provided,
however, in addition to the foregoing, ut any time when there shall be no shares of the Serics A
Preferred Siock issued by the Corporation cutstanding, the Corporalion shall not, without the
consent of a majority of the Series B Preferred Stock then outstanding:

133000268699 3
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(H) alter the rights, preferences or privileges of the Series B Preferred Stock;

{iiy amend or waive any provision of the Corporalion’s Anicles ol
Incorporation or its Bylaws;

(iii)  dircctly, or indircctly through a Subsidiary, sell, license, transfer or
otherwise dispose of all or substantially all of the Compuny’s assets, lechnology or
intellectual property;

(ivy  form, or transfer any assels (o, any Subsidiary;

) directly, or indirectly, through a Subsidiary, enter inlo any agreement or
transaction with any of the Corporation’s sharcholders, oflicers, direclors or Affiliates, or
any individual related by blood or marriage to any such person, or any entity in which
any such person owns a beneficial interest (other than a non-controlfing inferest in a
public corporation); or

(vi)  create, incur, assume or suffer {o exist any Lien upon or with respect to
any propery or assets (real or personal, tangible or intangible) of the Corporation or any
of its Subsidiarics, whether now owned or hercafter acquired, provided ihar the
provisions of Lhis clause {vi} shall not prevent the crecation, incurrence, assumplion or

‘ exjstence of!

A. Liens for taxes not yet due, or Licns for taxes being conlested in
' good faith and by appropriate proceedings for which adequate reserves
: have been established;

B. Liens in respect of property or assets of the Corporation or any of
its Subsidiarics imposed by law, which werg incurred in the ordinary
course of business, such as earriers’, warchousemen’s and mechanics’
liens and other similar Licns arsing in the ordinary course of business
and (x) which do not in the aggregate materially detract from the value
of such property or assets or materially {mpaiv the use thereol in the
operation of the business of the Corporation or any of ils Subgidiarics
or {y) which are being conicsted in good faith by appropriate
proceedings, which proceedings have the eclfect of preventing the
forfeiture or sale of the property or assets subject to any such Lien and
for which adequate reserves have been maintained with respect therelo
in accordance with generally accepted accounting principles; and

C. Licns in respect of customary equipment financing subject to the
limitations of clause (xi) bclow.

{vil} wind up, liguidate or dissolve its affairs or cnier into any transaction of
merger or consolidation, or convey, sell, lease or otherwise dispose of (or agree to do any
of the forepoing at any future time) all or any part of its properly or asscts (other thun
tranzactions with Persons who are not Affiliates in the ordinary course of its business, or

F103000208699 3



SEP-05-03 FRI 12:10 PH FAX NO. P. 07/i5

TI03000268699 3

purchase or otherwise acquire (in one or a scrics of related transactions) any part of the
property or assots (other than purchases or other acquisitions of inventory, maferials and
equipment in the ordinary course of business) of any Person to do any of the loregoing,
except that (A) the Corporation may sell ils services in the ordinary course of business,
(B) the Corporation may, in the ordinary course af business, sell equipment which is
uncconomic or obsolete, and (C) capital expenditures shall be permitted to the extent not
in violation of clause (xi) below,

(viii} declare or pay any dividends, or retumn any capital, to its stockholders or
authorize or make any other distribution, payment or delivery of propeily or cash to its
stockholders as such, or redecm, retire, purchase or otherwise acquire, directly or
indircetly, for consideration, any shares of any initerest in its capilal stock now or
hercalter outstanding (or any options or warranls issued by the Corporation with respect
1o it5 capital stock), other than the Serics B Preferred Stock pursuant 1 the staied terms
thereof,

(ix)  contract, create, incur, assume or suffer lo exist any Indebtedness, except
accrued expenses amd current trade accounts payable incurred in the ordinary coussc of
business, which are to be repaid in full not more than 90 days afler the date on which
such Indebledness is originally incurred.

) lend oney or credit or make advances to any Person, or purchase or
acquire any stock, obligations or securities of, or any other interest in, or make any
capilal contribution to, any other Person, except that the following shall be permitted:

A. the Comporation may acquire and hold receivables owing to it, if
created or dcquired in the ordinary course of business and payable or
dischargeable in accordance with customary trade terms; and

B. the Comporation may acquire and hold Cash Equivalents.

{xi)  make any cxpenditure for fixed or capital asscts (including, without
limitation, experdilures for maintenance and repairs which should be capitalized in
accordance with generally accepted accounting principles and including capitalized lease
abligations) in excess of $100,000,

(xif) issue or agree to issue any of their respective authorized but not
outstanding shares of stock (including treasury shares) or the right to acquire any such
sharcs of stock (pursuant to the issuanco of any options, warrants, convertible sceuritics,
or other similar rights),

(xiii) make any changes (including the issuance of new securilies or the
incurrence of new debt) in its capital siruciure.

(xiv) cngage {directly or indirectly) in any business other than the business in
which Encore Development, Inc. is engaged on July 1, 2003.

HO3000268699 3
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(xv) commence a voluntary case concerming itself under Title 11 of the United
States Code enlitled “Bankruptey,” as now or hereafter in effect, or any successor thereto
or any simifar law of any jursdiction (the “Bankruptcy Code™) or any other proceeding
under any reorganization, arrangement, adjustment of dobt, relief of debtors, dissolution,
insolvency or liguidation or similar law of any jurisdiction whether now or hereafter in
ellect relating to the Corporation, or make a general assignment for the benefit of
credilors or take any corporate action for the purmposc of effecting any of the foregoing;

provided, however, that the acquisition by the Corporation of the asscts, capilal stock or business
of Encore Developiment, Inc,, whether by purchase, foreclosure or atherwise shall not requirs the
consenl ol the holders of Series A Proferred Stock.

{c) Definitions. As uscd herein:

“Affiliate™ means, with respect to any Person, any other Person directly or indircctly
conlrolling, controlled by, ot under direct or indirect common control with, such Person and any
person that directly or indirectly owns more than 5% any class of capital stock of the Corporation,
and any officer or director of the Corporation, or any Affiliate of any such Person. A Person shall
be deemed to contrel another porson if such Person posscsses, direcily or indircetly, Lhe power (o
direct or cause the direction of the management and policies of such other Person, whether
throuph the ownership of voting securities, by contract or otherwisc.

"“Cash Egquivalents™ means, as to any Person, (i) securities issued or direetly and fully
guarantecd or insured by the Unitcd States or any agency or instrumentality thercof (provided
that the full faith and credit of the United States is pledged in support thereo!l) having maturitics
of not more than six months from the date of acquisition, (i) time deposits and certificates off
deposit of any commercial bank incorporated in the Uniled States of recognized standing kaving
capital and surplus in cxcess of $500,000,000 with maturities of not more (han six months from
lhe date of acquisition by such Parson, (ifi} repurchase obligations with a term of not more than
scven days for underlying securitics of the types described in clause (i) above, {(iv) commercial
paper issued by the parent corporation of any commercial bank (provided that the parent
corporation and the bank are both incorporated in the United States) having capital and surplus in
excess of $500,000,000 and commercial paper issued by any Person incorporated in ihe United
States, which commercial paper is rated at least A-1 or the equivalent thereof by Standard &
Poer’s Corporation or at least P-1 or the equivalent thereol by Moody'’s Invesiors Service, [ne.
and in each case maturing not more than six months after the date of acquisition by such Person
and (v} investments in moncy market [unds substantially all the assets of which are comprised of
securitics of the types described in clauses (i) through {iv) above.

“Indebiedness” meuns, as to any Person, without duplication, (i) all indebledness
{(including principal, interast, fees and charges) of such Person for borrowed moncy or for the
deferred purchase price of property or services, (i1) the face amount of all letters of eredit issucd
Tor aceount of such Person and all drafts drawn thereunder, (ii1) alt liabilities secured by any Licn
on any properly owned by such Person, whether or not such liabijlities have been assumed by
such Person, (iv} the aggregule amount roquired to be capitulized under Ieases under which soch
Person is the lessee and (v) all contingent obligations, including guarantiss, of such Person of
any nature whatsoever.

1103000268699 3
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“Lien” means any morigage, pledge, hypotheecation, assignment, deposit arrangement,
encumbrance, len (statutory or other), preference, priority or other security agreement of any
kind or nature whatsocver (including without lmitation, any conditional sale or other title
retention agreement, any financing or similar statement or notice filed under the UCC or any
other similar recording or notice statute, and any lease having substantially the same eflect as
any of the forcgoing).

“Person’ means any individual, partnership, joint veature, firm, corporation, asseciation,
limited liability company, trust or other entity or enterprise or any governmenl or political
subdivision or any ageney, department or instrumentality thercof.

3. Liguidatiom Picforence.

(a) Scrieg A Preferred Stock. Upon the occurrence of a Liguidating Bvent (as
defined below), whether voluntary or involuntary, the holders of the Serics A Prefemed Stock
shall be entitled to receive, out of the assets of the Corporation available for distribulion to its
sharcholders or from the procecds from a sale or merger, s applicable, prior to and in preference
to any payment or distiibution made in respect of the Comporation™s Common Stock or olher
scourities ranking junior in liquidation to the Serics A Preferred Stock (“Junior Scoutitigs”™), Ten
Dollar ($10.00) in cash, securities or other property for cach share of Scrics A Preferred Stock
{logether with any accrued and unpaid dividends thereon) (the “Sorics A Uiguidation
Preference™). The amount of the Series A Liquidation Preference shall be equitably adjusted for
any combinations, consolidations, recapitalizations, stock splits, stock dividends and the ke, 1f,
upon such Liquidating Event, the assets distributable to the holders of the Serics A Preferrcd
Stock (and any other series of preferred stock ranking pari passu in liguidation with the Series A
Prefeired Siock) shall be insufficient to permit the paymeot in Tull of the Seriea A Liquidation
Preference and the pari passu liquidation preference of such other series, the assets of the
Corporalion shall be distributed to the holders of the Series A Preferred Stock and the holders of
such other serigs raiably based upon the amount of Lhe pari passu liguidation prefercnce of cach
such series until the holders shall have received the full amount to which they would otherwise
be entitied. If the assets of the Corporatinn are sufficient to permit the payment of the Series A
Tiquidation Preference to the holders of the Sedes A Preferred Stock and the pari passu
Hauidation preference of such other series, the remainder of the asscts of the Corporation, il any,
shall be distributed and divided as provided for in Sections 3(c) and 3(c). The Serics A
Liquidaiion Preference is senior to the Serics B Liquidation Preference of the Corporation’s
Series B Preferred Stock.

(b) Serics B Preferred Stock. Upon the occurrence of a Liquidating Event (as
defined below), whelher voluntary or involuntary, the holders ol the Series B Proferred Stock
shall be entitled Lo roccive, out of the assets of the Corporation available for distribution to its
sharcholders or from the proceeds [rom a sale or merger, as applicable, alter payment of the
Scrics A Liguidation Preference on the Series A Preferred Stock and ofler any payment or
distribution made in respect of any other securities of the Corporation ranking scnior in
liquidalion to the Series B Dreferred Stock (the “Other Senfor Preferred Stock Liquidation
Preference”) but prior 10 and in preference to any payment or distribution made in respect of the
Corporation’s Common Stock, Ten Dollars ($10.00) in cash, securities or olher property for cach

share of Series B Preferred Stock (the “Series B Liguidation Preference™). If, upon such

FO3000268690 3
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Liquidating Bvent, and after payment of the Series A Liquidation Prefcrence and the Other
Senior Preferred Stock Liquidation Preference, the assets remalning distributable to the holders
of the Serics B Prefened Stock (and any other scrics of preferred stock ranking pari passi in
liguidation with the Series B Prefcrred Stock) shall be insufficient to perit the payment in full
of the Serice B Liquidation Preference and the pari passu liquidation preferonce of such other
series, the assets of the Corporation shall be distributed to the holders of the Series B Preferred
Stock and the holders of such other scrics ralably based upon the amounl of the pari passi
liquidation preference of each such serics until the holders shall have received the full amount to
which they would othcrwise be entitled. If the assets of the Corporation are sufficient to permit
the payment of the Serics B Liquidation Preference to the holders of the Series B Preferted Stock
and the pari passu liquidation preference of such other series, the remainder of the assets of the
Corporation, if any, shall be distributed and divided as provided for in Scetion 3(c). The Serics
B Liguidation Preference is junior to the Series A Liquidation Preference of the Corporalion’s
Series A Preferred Stock,

(©) Other Distributions. Any asscts of the Corporation remaining aller the
paymenls specified in Sections 3(a) and 3{b} above shall be distributed (after payment of the
liquidation preference of any other preferred stock) with reapect to the outstanding shares of
Common Stock pro rata.

(D Valuation of Securities. For purposss of this Section 3, if any unsset
distributed to shareholders upon the occurrence of any Liquidating Event consists of securities or
property other than cash, the value of such distribution shall be deemed to be the fair market
value thercof at the time of such distribution, as determined in good faith by the Board of
Directors of the Corporation.  Any sccurities to be delivered pursuant to this Section 3 shall be
valued as follows:

()] Securities not subject 10 investment letter or other similar restriclions on
free marketability covered by Section 3(d)(ii) hereof shall be valued at the Market Price
(as defined below); and

(i)  Securitics subject to investment letter or other restrictions on free
marketability (olher than restrictions arising solely by virtue of a stockbolder’s status as
an affiliate or former alTiliate) shall be valued at the appropriate discount [rom the Market
Price, as tcasonably determined by the Board of Dircctors in pood frith, 1o reflect the
adjusted fair market value thereof,

For purposes of this Statement, “Market Price” of any security means the average of the closing
prices of such sccurity’s sales on the principal securities exchanges on which such security may
at the time be listed, or, if there has been no sales on any sich cxchange on any day, the average
of the highest bidd and lowest asked prices on all such exchanges at the end of such day, or, if on
any day such security is not so listed the average of the representative bid and asked prices
quoted in the NASDAQ System as of 4:00 p.m,, New York time, or, if on any day such security
is not quated in the WASDAQ System, the average of the highest bid and Jowest asked prices on
such day in the domestic over-the-counter market as reported by the National Quotation Bureau,
Incorporated, or any similar successor organization, in each such casc averaged over a period of
five days ending on the day prior to such day. If at any time such security is not lisied on any

1103000268699 3
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securitics exchange or quoted in the NASTAQ System or the over-the-counter market, the
Market Price shall be the fuir value thereof determined in good faith by the Corporation’s Board
of Directlors.

() Liquidating Event. Any of the following shall be considercd a
*Liguidating Bvent,” and shall entitle the holders of the Series A Preferred Stock to receive, in
cash, socurities or other properly, the Series A Liquidation Preference and, afier payment in full
of the Scries A Liguidation Prefercnce, the holder of the Seriea B Preferred Stock to receive in
cash, securities or other property the Scries B Liquidation Preferencs, (in cach casc valued as
provided in Section 3(d) above):

(i} any liquidation, dissolution or winding up of the Corporation;

(i) any merger, combinalion or consolidation of the Comporation with or into
any other corporalion, entity or person, or any other corporate reorganization, in which
the shareholders of the Corporation immediately prior to such merger, combination,
consolidation or reorganization own Jess than 50% of the Corporation’s voting power
immediately after spech merger, combination, consolidation or reorganization (tat
cxcluding the Tuture issuance of sccurities by the Corporation); or '

(i) a sale, lease or other disposition of all or substantially all the
Corporation’s asseis;

provided, however, that if the holders of & majority of the shares of Series A Preferred Stock or
Series B Preferved Siock so elect by giving wrilten notice to the holders or the Corporation, as
applicable, before the effective date of a transaction that would otherwise be a Liquidating Fyent
as delincd herein, such transaction shall not be deemed a Liguidating Event for such elecling
SCries,

'§)) Notice of Liguidating Event, The Corporation shall give to cach holder of
Series A Preferred Stock and Series B Preferred Stock at least thirly (30) days prior written

nolice of any Liquidating Event by delivery of such nolice via first-elass mail, postage prepaid,
at the holder’s address as set forth in the records of the Corporation.

(&) Othgr Redemptions.  Nothing set forth herein shall prohibit the
Comoration from redeeming any sharcs of Series A Preferred Stock prior Lo the time required
hereander and, after all shares ol Series A Preflerred Stock have been rodeemed and eny notes
issued in redemption thercof have been paid, any shares of Series B Proferred Stock prior to the
date required hoereunder.

4, Redomptign.
(o) Scries A Preferred Stock.

) Optionz] Call and Redemption of Series A Preferred Stock.  If the
Comporation’s common stock is publicly traded on 2 national securitics cxchange or
quoted on the NASDAQ System of an cquivalent or successor exchange or quotation
system, then the Corporation may call for the redemption and reparchase of any and/or
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all shares of Series A Preferred Stock for a purchase price equal to $12.50 per share plus
accrued (whether or not declarcd) and unpald dividends (approximately adjusted for
stock splils, reverse stock splits or similar combinations) (the “Scrics A Redemption
Brice™). Such redemption and repurchase shall be made from funds legally available for
such purpose and which are not otherwise restricled,

G Redemmntion at Glection of Holders, The holders of record of Scrics A
Prelerred Stock may by majority vote elect to require the Corporation 10 redeem (or
arrange he sale to a third party of) all or any portion of snch shares al a mandatory
redemplion price of $10.00 per share, plus accrued ¢whether or not declared) but unpaid
dividends (the “Mandatory Redemption Price™), by delivering written notice of
redemption to the Corporation at any time after March 31, 2006, Any such clection to
redeem shall be binding on all holders of Serics A Preferred Stock.

(i)  Mandatory Redemption Date. I the holders of Seties A Preferred Siock

duly clect 10 reguire the Corporation to redeem all or any porlion of such shares a1 the
Mandatory Redemption Price, the Corporation shall pay (or cause a third party to pay)
the Mandatory Redemption Price on a date selected by the Corporation, which shall be no
later than 90 days after such elsction,

(iv)  Nautice of Redemption. At least thirty (30) days prior o the redemption of
uny sharcs of Series A Preferred Stovk pursuant to this Scction 4, the Corperation shall
transmit notice (the “Redemption Notice™) by way of [irst-class mail, postage prepaid, (o
each holder of record of shares of Series A Preferred Stock to be redeemed pursuant o
this Section 4, at the holder's address set forth in the records of the Corporation. Such
notice shall state the date fixed for redemption (the “Redemption Date™, the location at
which such halder(s) shall surrender their Serics A Preferred Stock certificates and at
which the Corporation shall pay the Series A Redemptlion Price, or the Mandatory
Redemplion Price, as the case may be. On the Redemption Date, cach holder of shares of
Serics A Preferred Stock called for redemption shall surrender the cerlificate or
ceniificates evidencing such shares Lo the Cerporation at the place designated in such
notice in exchange for payment of the Series A Redemption Price, or the Mandatory
Redemption Price, as the casc may be. Such certificates shall be properly stamped for
tramsfer and duly endorsed in blank or accompanied by proper instruments of assighment
and transfer thereof duly excented in blank. If the holder of Serics A Preferrcd Stock
shall fail to tender ilg share of Series A Proferred Stock as provided above, the
Corporation shall have the right to cancel such shares upon its books and to pay such
holder the Serics A Redemption Price, or the Mandatory Redemption Price, as the case
may be, for such shares. Any such cancelled shares shall for all purposes be considered
to have been redeemed as provided hevein.

V) Payment of Series A Redemption Price. Payment of the Redemprtion

Price, or the Mandatory Redemplion Price, 85 the case may be, shall be made in
immediately available funds.

{vi}  Fuailure to Pay Redemplion Pricc. If the Corporalion clects to redeem

Scrics A Prefermed Stock but fails to pay the Redemption Price, the shares to be redeemed
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shall remain outstanding. If the holders of Scries A Preferred Stock duly clect to require
the Corporation to redeerm all or any porlion of such shares at the Mandatery Redemption
Price and the Corporalion fails to pay the Mandatory Redemption Price on or before 90
days after such clection, the dividend in Section 1(a) shall increasc to an annual ratc equal
1o $2.50 per share (subject to cquitable adjustrnent for any combinations, consolidations,
recapitalizations, stock splits, stock dividends and the like), until the Mandatory
Redemption Price is pald in full, Tn addition, the holders of a majority of the shares as to
which the Corporation has defaulted in paying the Mandatory Redemption Price may
vote 10 require the Corporation, to the extent permitted by law, to convett the Mandatory
Redernption Price to senior subordinaled convertible debt of the Corporation within 30
days after the date of such vote, which shall (A} be evidenced by promissory notes issued
to cach holder to whom tho Mandatory Redemption Price is due, {B) be subordinated in
right of payment to all indebtedness of the Corporation for money borrowed, (C) bear
interest, payable quarterly, at the rate of 25 % per annum, and (D) be due and payable in
full one year alter issuance. Il the Corporation partially prepays such promissory notes,
the prepayment shall be made pro rata among the holders of the noles, based on the
relative outstanding principal amounts thereof. 3o long as any such promissory notes
remain outstanding, the Corporation shall not redeem, or declare or pay any cash
dividends or pay, declare or set part for payment any other distribulions on shares of
Common Stock or other capital stock of the Corporalion ranking junior 1o the Series A,
Preferred Stock as to liquidation.

tb) Seres B Preferred Stock. o .
1)) Optional Call and Redemption of Scrics B Preferred Stock,  The

Corporution may, but only as of or after the redemption of the Series A Preferred Slock
and, if applicable, payment in full of any notes jssucd in redemption thereof {the
"Redemption Eligibility Date™), call for the redemption and repurchase of any and/or afl
shares of Scries B Preferred Stock for a purchase price equal to $10.00 per share plug
declared and unpaid dividends {the “Series B Redemption Price”). Tha amount of the
Series B Redemption Price shal be equitably adjusted for any combinations,
consolidations, recapitalizations, stock splits, slock dividends and the like. If less than all
the shares of Serics B Preferred Stock are to be redeemed, the shares shall be sclected for
redemption as nearly as practicable pro rata among the holders thereof. Such redemption
and repurchasc shall be made [rom funds legally available for such purpose and which
arc not otherwise restricted.

{ii) Redemption at Election of Holders, The holders of rccord of Series B

Prefarred Stock may by majority vote elect 1o require the Corporation to redeem (or
mTange the sale to a third party of) all or any portion of such sharcs at a mandatory
redemption price equal to the Serics B Redemption Price, by delivering writien notice of
redemption to the Corporation at any time afler the later of March 31, 2006 or the
Redemption Eligibilily Date. Any such election 1o redeem shall be binding on all holders
of Series B Preferred Stock.

(iii)  Mandatory Redemption Date,  If the holders of Series 13 Preflerred Stock
duly elect to require the Corporation to redecm all or any portion of such shares at the

HO3000268699 3
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Series B Redemption Price, the Corporation shall pay (or cause a third party to pay) the
Series B Redemption Price on a dafe selecied by the Corporation, which shall be no laler
than 90 days after such election,

(iv)  Nouce of Redemption. At least thirty (30) days prior to the redemption of
any sharcs of Series B Preferred Stock pursuant to this Section 4, the Corporation shall
tronsmit notice (the “Serics B Redemption Notice™) by way of {irst-¢class mail, postage
prepaid, to cach holder of record of shares of Series B Preferred Stock to be redeemed
pursuant to this Section 4, at the holder’s address set forth in the records of the
Corporation.  Such notice shall state the date fixed for redemption (the “Scrigs B
Redemption Dale™), the location at which such holder(s) shall surrender their Series B
Preferved Stock certificates and at which the Corporation shail puy the Series B
Redemption Price, On the Series B Redemption Date, each holder of shares of Scrics B
Preferrcd Stock called for redemption shall surrender the certificate or certificates
evidencing such shares to the Comporation at the place designated in such nolice in
exchange for payment of the Series, B Redemptiont Price. Such certificates, shall be
properly stamped for transfer and duly endorsed in blank or accompanicd by proper
Instroments of assignment and transfer thereof duly executed in blank. Tn any holder of
Series B Preferred Stock shall fail to tender its share of Serics B Preferred Stock as
provided above, the Cotporation shatl have the right to cancel such shares upon its books
and to pay such holder the Series B Redemplion Price for such shares, Any such
cancelled shares shall for all purposes be considered to have been redeemed as provided
herein.

{(v) Payment of Setes B Redemption Price. Payment of the Scrics B

Redemption Price shall be made in immediately available funds,

(viy Failure to Pay Redeomption Price. If the Corporation elecls to redeem
Serics B Preferred Stock but fails to pay the Series B Redemption Price, the sharcs to be

redeemed shall remain outstanding. If the holders of Series B Preferred Stock duly clect
1o require the Corporation to redeem all or any portion of such shares al the Series B
Redemplion Price and the Corporation fails to pay the Series B Redemption Price on or
before 90 days after such clection, the holders of a majority of the sharcs as to which the
Corporation has defaulted in paying the Serics B Redemption Price may vole to require
the Corporalion, to the extent permitted by Jaw and provided the Scries A Preferred Stock
has been redeemed, to convert the Series B Redemption Price to junior subordinated
converiible debt of the Comporation within 30 duys after the date of such vote, which shall
(A} be cvidenced by promissory notes issued to each holder to whom the Scrics B
Redemption Price is duc, {(B) be subordinated in wight of payment 1o all indebledness of
the Corporalion for money bomowed (including the senior subordinated debt of the
Carporation issued ta holders of Serics A Prefemed Stock), (C) bear interest, payable
quarterly, at the ratc of 25 % per annum, and (D) be due and payable in full one year
after issvance, If the Corporation partially prepays such promissory noles, the
prepayment shall be made pro rata among the holders of the notes, based on the relative
outstanding principal amounts thereof. So long as any such promissory notes remain
outstanding, the Corporation shall not redeem, or declare or pay any cash dividends or
pay, declare or set part for payment any other distributions on shares of Common Stock
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or other capital stack of the Corporation ranking junior to the Scries B Preferred Stock as

to [iquidation,
5. Miscellanepus
{2} No Traciional Shgres. No fractional share shall be issued upon the

payment of any dividend on Series A Preferred Stock. All shares of Cominen Stock and Series
A Preferred Stock (including fractions thereof) issnable upon payment of a dividend on Series A
Preferred Stock to a holder thercof shall be aggregaled for purposes of determining whether the
dividend would result in the issuance of a fractional share. If, afler the aforementioned
aggregalion, the dividend would result in the issuance of a fraction of a share, the Corporation
shall, in Heu of issuing any fractional share, pay the holder otherwisc entitled to such fruction a
sum in cash cquoal 1o the liquidation preference of such fraction on the date of dividend (as
determined in good faith by the Board of Directors).

(b)  No Impairment. The Corporation will not, by amendment of thesc
Anticles or throogh any reorganization, trapsfer of assels, consolidation, merger, dissolution,
issue or sale of securities or any olther voluntary action (olher than actions taken in good faith),
aveid the observance or performance of any of the Lerms to be obscrved or performed hercunder
hy the Corporation but will at all times in good faith assist in carrying out all the provisions of
this Scction 5 and in taking 2l such action as may be neccssary or appropriate in arder to protect
the rights of the holders of the Serics A Preforred Stock and Series B Preferred Stock against
impairment.

() Notices of Record Date. In the event of any taking by the Corporation of a
record of the haolders of any class of sccurities for the purpose or determining the holders thereof
whe are entitled 10 receive any dividend or other distribution, any security or right convertible
into or entitling the holder thereof to receive additional shares of Common Stock, or any right to
subscribe (or, purchase or otherwise acquire any shares of stack of any class or any cther
securitics or property, or to receive any other right, the Corporation shall mail to cach holder of
such elass of sceuritics, at least 20 days prior to the date specified therein, a notice specilying the
date on which any such record is to be taken for the purpose of such dividend.

L

ton Iludson, Vice President
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