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JUl-2i-04  [2:34AM  FROM-Gunster Yoakley

FLOEIDA DEPAETMENT OF 3TATE
Glenda B. Haod
Secretary of Stafe .

July 21, 2004

TOTAL BANCSHARES CORD.
2720 CORAL WAY
MIDMI, ¥L 33145

SUBJECT: TOTAL BANCSZARBES CQRP.
REF: PO30DCOD3Z9E0

Howevesr, the

We recelved your elecktronically transmitted document.
Please make the following correstions and

document has not been Filed.
including the electronic Ffiling cover sheet.

refax the complebte document,
If sharcholder approval was not reguired, a statement to that effect must

ba contained in the merger for each applicable corporation.

Please return your document, aleng with a ¢opy of this lebter, within 50
dayvs or your Lfiling will be conslidered abandoned.
u have any guestions concerning the filing of your document, please

If yo
call (85D) Z45-6906.
Darl ne r:pnnell FAX Aud. #: BDLDO0D149815
Don htc§Panialist Letter Number: 304200046100
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Division of Corporations - P.O. BOX 6327 ‘Tallabassee, Florida 32814
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ARTICLES OF SHARE EXCHANGE
BETWEEN
TOTAL BANCSHARES CORP,
AND .
TOTALEBANK :

Purauant o the provisions of Section §07.1105 of the Flerida Business Corperation Act, the undersigned
corporations adopt and the betow corporation dslivers ter filing the Tollowing Adiclds of Share Exchange:

n The name and state of “incorporation of the comporation whase stock s {0 be acquired is
Totalbank, a Florida chartered commercial bank, and the name and state of incoporation of the
sorporation acquiring such &tock is Tolal Bancshares Corp., 8 Florida corporation ((TBCT).

{2} The Agresment and Plan of Share Exchange is set forth as Exhibit A aitached hareto, end is
incorporated harein by referente.

3) The Board of Directars of TBC approved the shere exshange on Apil 8, 2002, and the Board of
| Directors of TotalBank appraved the share exchange on Januay 23, 2003, The shareholders of
; TotalBank appraved the share exchanga an June 11, 2003, The shareholders of TRC were not
' required to approve the share exchange. )

{4} The sffective date of the share exchange shall be upon the fiing of the Articles of Share
Exchange with the Secretary of State of the State of Florida.

IN WITNESS WHEREDF, each consbiuent comporafion has caused these Articles of Share
Exchange io be signed by each such corporation's duly authorized officer, as of the 16th day of July,

2004,
TOTAL CSHARES CQRP.
By /
Athegln 6. Marfrara, Executive Vice President
and Chief Finencial Officer - s
o o i
—5 F.
> L= 7
TOTALBAN ﬁ;w,‘ TH o=
hE o Lt
/ 2= B o T
( 25# ; I‘ Fri=< ;
By: A, hat ¢ b o o o
Alberih G, Manrarh, Fxecutive Vice President . -
and Chief Financial Officer gﬂ =
oM T O
),) -
i
WPS TOR559.1 . ’
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EXHIBIT A
AGREEMENT AND PLAN OF SHARE EXCHANGE

WEB 702559, —
FAX AUDIT MO.: HO04000149815 3
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AGREEMENT AND PLAN OF SHARE EXCHANGE

THIS AGREEMENT AND PLAN OF SHARE EXCHANGE (this “Agreernent’) is made
and entered into as of April 3, 2003, by and betwesn Total Bancshares Corp., a Florida
corporation ("TRC™), and TotalBank, a Florida chartered commercial bank (the “Bank”).

RECITALS

A WHEREAS, TBC desirss to hecome a bank halding company registered under
the Bank Holding Company Act of 1956 and acquirg all of the issued and outstanding shares of
the Bank, and the Bank desires to become a wholly-owned subsidiary of TBC (the “Hokiing
Ceornparny Formation®); and

B. WHEREAS, TBC and the Bank intend fo effectuate the Holding Company
Formation by means of a share exchange, whereby the issued and outstanding shares of Bank
comiman stock, par value $1.00 per share (*Bank Commen Stock™), will be transferred to TBC in
exchange for shares of TBC comman stock, par value $1.00 pér share (“TBC Common Stock®),
in accordance with this Agreement and the laws of the State of Fiorida (the "Share Exchanga™),
and upon cansummation of the Share Exchange, the Bank shall become a wholly-owned
subsidiary of TBC; and -

C. WHEREAS, the iransactions contemplated by this Agreement have been
approved by the respective Boards of Direclors of the Bank and TBC.

NOW, THEREFORE, the parties, in consideration of the mutual covenants, agreaments
and provisions hereinafier contained, do hereby prescrine the terms and conditions of said
Share Exchange and mode of carrying the same into effect as follows:

1. Share Exchange RBetween TBC and the Ranis. Upon the terms and subject ta the

canditions set forth in this Agreement, on the Effective Time {(as defined in Section 3), TBC shall
acquire all of the issued and cutstanding shares of Bank Common Stock. [t iz the intention of
the parties t this Agreement that the Share Exchange for federal income tax purposes shail
gualify as 2 “reorganization” within the meaning of Seciion 351 of the Internal Revenus Code
and result in a tax free exchange. If the Holding Company Formatian, for any reason, results in
the trensacton being & taxable reomganization, the parties deem this fo be an unintended and
inadvertent consequence. It such aq evernt, the terms of this Agreement shall be interpreted in
the broadest sense {o have the reorganization deemed to be g tax free exchangs.

2. Effect of the Share Exchange. The Share Exchange shall, frcrn and afier the
Effective Time, have all the effects provided by ifhe Florida Business Comoraiion Act {the

"FBCA"). If at any time after the Effective Time, TBC shall consider or be advised that any
further conveyances, assignments or assurances in [aw or any other acls are necessary,
desirable or proper to cause ail of the Bank Commaon Stock o be transferred to TBC by reason
of, or as a result of, the Share Exchange, or otherwise {o carry out the purposes of this
Agreement, the Bank agrees that TBC and its proper officers and directors shall execufe and
deliver all such conveyances, assignments and assurances in law and do all things necessary,
desirable ar proper to vest, perfect or confirm title to such Bank Common Stock in TBC and
otharwise to carry out the purposes of this Agreement, and that the proper officers and directors
of TBC are fully authorized in the name of the Bank or otherwise to take any and all such action.

FAX AUDIT NO.: HO4000145815 3
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3. Effective Time. The Share Exchange shall become effactive as to TBC and the
Bank on the date that properly executed Aslicles of Share Exchange conforming o the
requirements of the FBCA shall be filed with the Secretary of Siate of Florida or at such othar
time as rnay be specified in such Arlicles of Share Exchange {the "Effective Time"),

4, Conversion of Shares; Consideration. Except as providad in Section 5, by virlue
of the Share Exchange and withoul any further action on the part of any shareholder of the
Bank, each one {1} share of Bank Common Stock {or fraction thereof) then outstanding shall ba
converted at the Effective Time into the right 1o receive from TBC one (1) share (or fraction
thereof} of TBC Commaon Stock.

3. Dissentar's Shares. No share of Bank Common Stock as to which dissentsr
appraisal rights have been validly exercised and perfected and for which cash is payable
pursuant to Florida law (*Disgenting Shares™) shall be exchanged for TBC Common Stack. In
lieu thereof, the holder of Dissenting Shares shall be enfitted to payment in accordance with the
applicable provisions of Secfion 8071302 of the Florida Statutes ("Dissenter Statute™). If any
holder of Dissenting Shares shall effeciively withdraw or lose his or her dissenter rights under
the Dissenter Statute, such Dissenting Shares shall then be exchanged for TBC Common Stock
in 2ecordance with the provisions of this Agreement. Rissenting Shares acquired by the Bank
pursuant to payment shaii be held by the Bank as authorized, but unissued shares.

8. Slock QOptlions, At the Effective Time, the Bank's current stock optian plans shall
be adopted and assumed in their entirety By TBC. Al options t© purchase shares of Bank
Common Stock outstanding immediately prior io the Effective Time shall, on the Effective Time,
by virtue of the share exchange and without any action on the part of the holder therect, be
converted into and become options (o purchase a ke number of shares of TBC Commoen Stocke

7. Board of Directprs Approvals. The Board of Direclors of TBC approved this
Agreement, and the filing of the Arlicles of Share Exchange and any cther documents or
certificatas relating o the Share Exchanga, by writien action in lisu of a spacial meeting of such
Beard of Directors, dated as of April 3, 2003. The Board of Direciors of the Bank approved the
Shara Exchange at a special meeting held on January 23, 2003 and recornmeanded the approval
of the Share Exchange by the Bank's sharaholders.

8. S-Chapter Flection. The parties fo this Agreement intend for TBC to be an
subchapter 8 corporation under the Intermal Revenue Code of 1986, as amended. TBC
Camman Stosk will be restricted to preserve this subchapler S status. In the event TBC is
unable to qualify for ar maintain subchapler 3 siatus, the parties agree that the Share Exchange
may still be consummated in accordance with this Agreement. If the Holding Company
Farmation, for any reason, results in a loss of the subchapter S status for either TBC or the
Bank, the parties deam this to be an unintended and inadvertent consequence. tn such an
evant, the terms of this Agreement shall be interprated in the broadest sansge to have the parties
receive subchaptar 8 sfatus,

8. Condition ha Obligations gf Each Farty. The respeciive obligations of each
party to perform this Agreement and consummafe the Share Exchange and the ofher
transactions contemplated heraby are subject to the satisfaction of the following conditions,
uniess waived by both parties pursuant to Section 71

FAX AUDIT NO.: HO4000149813 3
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(a) Sharehglder Approval. The sharehoiders of the Bank shall have approved this
Agreement, and the filing of the Aricles of Share Exchange and any other documenis or
cerfificates relating {o the Share Exchange.

{b) Regulatory Anproval. Al econsents of, filings and applications with, and
notifications to the Board of Govemnors of the Federal Reserve System and any other
appropriate regulatory agencies, as are required for the Holding Company Formation shail kave
baen obtained or made and shall be in full force and effect and ail wailing periods required by
any law, regulation or rule shall have expired. No Congent obtained from the Board of
Govemors of the Federal Reserve Systern or any other appropriate regulatory agency that is
necessary fo consumimate the Holding Cormpany Formation shall be conditioned or restricted in
a manner (ncluding requiraments relating to the raiging of sdditional capital) which in the
reasonabie judgment of the Board of Directors of the Bank would so materially adversety affect
the sconomic or business benafits of the transactions contemplated by this Agreement that, had
such condition or requirement been known, such party would not, in its reasonable judgment,
have entared into this Agreament.

{c} Dissenier Shares. Properly exercised Dissenter Shares shall not exceed more
than 20% of the total number of Bank Commen Stock outstanding.

10, Articles of Incorporation and Bviaws. The Articles of incorporgtion and Bylaws of
each of the Bank and TBC, as in effect immediately pricr to the Effective Time, shall remain the
Articles of Incorperation and Bylaws of each of the Bank and TBC, respectivaly, as of the
Effective Time, uniil thereafter changed or amended as provided therein or by applicable law.

11.  Bepresenigtions snd Warranties of the Bank. The Bank makes the following
represertaticons and wamanties 1o TBC:

{a)  The Bank is a Florida chartered commercial bank duly organized and
validly existing under the laws of the Siate of Flarida and its status is active. The Bank has the
requisite corporate power and authority to own alf of its agsets and o carry on its business as
such busginess ig now being condusted.

{b) The authorized capital stock of the Bank cansists of five milion
(6,000,000} shares of common stock, $1.00 pac value, of which 2,109,348 shares are validly
issued and culstanding, fully paid and non-assessable.

] The Bank has the necessary corporate power and authority fo exacute
and deliver this Agreement and to consummata the transactions contemplated heraby. The
exgcution and delivery of this Agreement and the congummation of the irensaciions
conternplated hereby by the Bank have been duly and validly authorized and aporoved by its
Beard of Directars and, subject to the approval of a majority of the shareholders of the Bank, no
other carporate or shareholder proceedings on the part of the Bank are necessary to authorize
of approve this Agreement or to consummate the transactions contemplated hereby, Except as
provided in this Section, this Agregment has been duly axecuted and deliversd by the Banlk, and
assuming the due avthorization, execution and delivery by TBT and the Bark, constituies the
valid and binding obiigation of the Bank, enforceable against the Bank in accordance with its
terms excepl as such enforceability may be limited by applicable bankruptoy, insclvency,
recrgarization, moratorium or similar laws, general principles of equity, or principles applicable
io creditors’ rights generally.

FAX AUDIT NO.: HO4000149815 3
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(d}  None of the executlon and delivery of this Agreement by the Bank, the
consummation by the Bank of the transactions contemplated hereby or compiiance by the Bank
with 2ay of the provisions hereof will, to the knowledge of the Bank, (i) confilct with or violate the
Asticles of Incorporation or Bylaws of the Bank, (i} resull In a violztion of any statute, ordinancs,
rule, regutation, order, judgment or decree applicable to the Bank, er by which the Bank or its
respactive properiies or assets may be bound or affected, or (i) result in a violation or breach of
or constitute a default (or an evertt which with notice or 1apse of time or both would become a
default) under, or give fo others any righits of termination, amendment, accelaration or
canceliation of, or result in the creation: of any lien on any of the property or assets of the Bank
pursuant o, any note, bond, mortgage, indenture. contract, agreement, lease, license, permit,
franchise or other instrument or ohligation to which the Bank Is a party or by which the Bank or
its properties may be bound or affected.

12. Rg tations _an rrantics . TBC makes the following
rapreseniations and warrantias to the Bank:

(2) TBC is a corporation duly organized and validly existing under the laws of
the State of Florida and its status is active. TBC has the requisite power and authority to own ail
of its assets and to carry on its business as such business {s now being conducted.

{&) The authorized capital stock of TBC consists of five million (5,000,000}
shares of common stock, $1.00 par value.

{c) TBC has the necessary power and authority to exscute and deliver this
Agreement and to consummate the iransactions contemplated hereby. The execution and
dalivery of this Agreement and the consummation of the transactions contemplated hereby by
TBC have been duly and validly authorized and approved by iis Board of Directors, and no other
corparate or shareholder proceedings on the part of TBC are necessary to authorize or approve
this Agreement or io consummaie the fransactions coniemplated hereby. This Agreement has
been duly executed and delivered by TBC, and assuming the due authorization, execution and
delivery by the Bank, constitutes the valid and binding obligation of TBC. enforceable against it
in accordance with its terms except as such enforceability may be limited by applicable
bankruptey, insolvency, reorganization, moraterium or similar laws, general principles of equity,
or principles applicable to creditors’ rights generally.

{d} The TBC Ceommon Siock to be issued to the Bank's shareholders
pursuant 1o the Share Exchange, shall be, upon issuance, duly and validly issued, fully paid and
non-assessable.

13. Terminatipn. Notwithstanding any other provision of this Agreement and
notwithstanding the approval of this Agreement by the shareholders of the Bank, this Agreement
may be terminated and the Share Exchange abandoned at any time prior to the Effective Time:

(a) By mutual consent of TBC and the Bank; or
{b) By either party in the event that the Share Exchange shafl not have been
consumrmated by December 31, 2003, if the failure to consummate the transaciions

contemplated hereby on or befare such date is not caused by any breach of this
Agreement by the pary electing {o tetminate pursuant to this Section.

FAX ARUDIT NO.: HQ4000144815 3
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14,  Further Assuranges. The pariies hereby agree from time fo fime o exscute and
deliver such further and other transfers, assignments and documents and do all maiters and

ihings which may be convenient or necessary o mere effectively and completety carry out the
intentions of this Agreemant.

15.  Binding Effect. All of the terms and provisions of this Agreement shall be binding
upcon, inure o the benefit of, and be enforceable by the parties and their respeciive
adminisirators, executors, legal represeniatives, heirs, successors and permitied assigns,
whether so expressed or not.

16.  Ngtiges. Afl notices and other communications required or permitted under this
Agreement gshall be in writing and shall be (a= elected by the person giving such nolice) hand
delivered by messenger o courfer service, transmitted by fax, or mailed by registered or
certified maill (postage prepaid), refumn receipt requested, io the receiving party at the address
appearing on the records of the party seading the notice {(whish address may be changed by a
notice camplying with {he foregoing). Each communication shall be deemed to have been
delivered (a) on the dale delivered, if by messenger or courler service; (b) on the date of the
confirmation of receipt, if by fax; and {c) either upon the date of receipt or refusal of delivery, if
mailed.

17. Waiverg, The failure or delay of any party et any time lo require perfarraance by
another party of any orovision of this Agreement, even if known, shall not affect the right of such
party to require performance of that provision or to exercise any right, power or remedy under
this Agreement. Any waiver by any party of any breach of any provision of this Agreement
should not e construed zs & waivar of any continuing or succeeding breach of such pravision,
a waiver of the provision itself, or a waiver of any right, power or remedy under this Agreement,
No notice to or demand on any parly in any circumstance shall, of itself, entitle such party to any
other or fusther notice or demand in similar or other circumstances,

18. Goverping_Law. This Agreement and all transactions contemplated by this
Agreement shall be govemned by, and construed and enforced in accordance with, the [aws of
the State of Florida, without regard o principles of conflicts of law.,

19, Amendments. The provisions of this Agreement may not be amended,
supplemented, waivad or changed orally, but only by a writing signed by all parties making
specific reference to this Agreament.

20.  Entire Asreemient. This Agreement and the exiibit altacned to this Agreement,
represenit the entire understanding and agreement batween the pariies with respect o the

subject metter of this Agreement, and supersedes all other negoliations, understandings and
representations (If any) whether oral or written, made by and betwesen such pariies.

FARX AUDRIT NO.: H04000149815 3 -5
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The perlies to this Agreement, pursuant o the approval and authority duly given by
resolutions adopted by their respective Boards of Directors have caused these presents to be
duly exectied as of the date first above written.

6500638
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TOTAL SANCSHARES CORP.

o izl

Albérto G, Manrara,
ecutive Vice President and
Chief Financial Officer

U

William J. Hefférnan /[
Prasident

TOTALBANK

By:




