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Glenda E. Haod
Becretary of State

July 3, 2003

BROOKLYN PASTRY INC.
109 KEAN STREET
WEST BABYLON, NY 11704

SUBJECT : BROOKLYN PASTRY INC.
REF: P03000C05573

We recaived your electronically transmitted document. However, the
document has not been filed, Please make the following corrections and
refax the complete document, ineluding the electronic £iling cover sheet.

Section 607.1101(3) {a}), Florida Siatutes provides that a plan of merger
may set forth amendments to, or a restatement of the artiecles cf
incorporation of the =urviving corporation. Therefore, if the articles of
incorporation of the marging corporation will bhecome the articles of
incorporation of the surviving corporation, please add an exhibit titled
Reptated Articlas of Incorpormtion which ineclude the provisions of the
restated articles currently in effect for the surviving corporation. If
the regisrtared agent is also changing, the signature of the new agent i=
required, along with a statement that he/she is fmmiliar with and accepts
the obligations of the position.

Please return your document, along with a copy of this letter, within 60
days or your filing will be considered abandoned.

If you have any questions concerning the filing of your document, please
cail (850) 245-68&9.

Teresa Brown FRX Aud. #: H030002248916
Document Specizlist Letter Number: 203A00039899

Division of Corporations - P.O. BOX 6327 -Tallabasses, Florida 32314
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TICLES OF MERGER

(Profit Corporationy) o
The following articles of merger are submitted in accovdance with the Florida Business Corporstiogd@, .~ %S
- . ?C/).} ? /
purzuant to section 607.1105, 7.8, o (
AR )
First: The name and jurisdiction of the gopvlving carporation: {{}1 ?, % 0
i e
. . o, @
ARQORTLYN PASTRY INC, Florids % N
-7
Socnnd: The name and juriadiction of each merging corporation:
N urisdias
BP _RCQUISITION, INC. Plorida . o
Flaridas I

-

Third: The Plan of Merger {5 uttached.

Fourth: The merger shall bacome cffeclive on the date the Articles of Merger are filed with the Florids
Departmens of Siate

oR 4 £ {Entern ypecific date. NOTE: Az eifective dete cranol be privr 1 the dase of filing o more
thar: 90 deys In the futors)

Fifth: “Adoption of Merger by surviving sorporatiss ~ (COMPLETE ONLY ONE STATEMENT)
The Plan of Merger was adopred by the thareholderg of the surviving corporation on __June 26, 2003

The Plan of Merger Was adopted by the board of direcrars of the surviving corposation an
and shareholder approvel was siot required.

Sixthe Adoption of Merger by mergigp rorporation(s) (COMPLETE ONLY ONE STATEMENT)
The Plan of Merger was adopted by the shareholders of the merging corporation{s) op_ TSN 26, 2003

The Plan of Merger wis adopied by the board of directors of the merging carporation(s) on
and sharsholder spproval was not requized.

(dirach additional sheets if necessary}

PLOWA » L13400T2 8, P ymam (i
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Seyenth: 81 TU. FOR XACH CORPO ON

Namg of Forpoation Slenatire Typed oz Printed divid itle
BP ACOUISITION, INC. Roungevelle W. Schaum, President
EROGKLYN PASTRY THC. Dominick ' calarwo, Prasident

b = VLT £ Y Sywyw Onliag
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PLAN OF MERGER

(Noa Subsidinries)

The fallowing plan of merger is submited in compliance with gection 6071101, .5, und in necordunce

with the Jaws of any other applicable furisdiction of incorporation.

First: The name snd jurisdigtion of the gupviving carporation:

BROOKLYN PASTRY INC. Florida

850 222 7RIS

Becond: The name and jurisdiction of sach merging eorporaiion:

Dugne durisdiction
BROOKLYN PASTRY INC. Florida
BP ACQUISITION, INC. _ Florida

‘Fhird; The tarms and conditions of the merger are as follows:

Ses Merger Agreement Attached

Fourth: The masner and baus af converting the shares of each corperation into shares, ohiigations, or etier
seeyrities of the surviving corperalion or any other corporation or, in whale or it pan, into cash or other
property atd the manner and basis al converting rights lo scguire shares of cach carporation intn rights to
acguire shares, obligations, or other securities of the surviving or any other corperation or, in whole or in part,

inw cagh or other property are ¥3 follaws:

One share of Brooklyn Pastry Inc. will be converteé into 2,647
shares of Columbia Bakeries, Inc., the Parent of AP BJegquisition, Ine.

{Arqen addiioha! shores If necacrary!

Framn « 23075080 & | itpeurm tirdine
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WRITTEN CONSENT TO ACT AS REGISTERED AGENT
On Behalf of

Brooklyn Pasgry. Ine.

Name and street address of Florida registered agent:
Name: CT Corporation System

Office Address: 1200 Soutt PincIslandRoad ~— — _
_Blantation, F1, 33324

Having been numed as registered agent fo accept service of process jor the above stated
corporation, I hereby accept the appointment as registered agent and agree Yo act in
this capacity. I further agree to comply with the provisions of all statutes relative to the
proper and complete performance of my duties, and I am familiar with and accept the
ebligations of my position as registered agent,

CT Corporation System

By:

TOTR P QA
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MERGER AGREEMENT

" 'BSB 222 7615

AGREEMENT AND PLAN OF MERGER

among

Columbia Bakeries, Inc.,
a Nevada corporation,

BP Acquisition, Inc,,
a Florida corporation

snd

Brooklyn Pastry Inec.,
# Florida corporation

P.@7 42

{C0063151.1 /Q112-061%



z

JUL-@3-2083 16737

SCHEDULES

Schedule 4.1(a)
Schedule 4.1(b)
Schedule 4.1(c)
Schedule 4.1(g)
Schedule 4.1(5)
Schedule 4.1¢1)
Schedule 4.1(m)
Schedule 4.2(d)
Schedule 4.2(i)
Schedule 4.2(g)
Schedule 4.2(m)

EXHIBITS

Exhibit 2.2(2)
Exhibit 6.1(8)
Exhibit 6.1(b)
Exhibit 6.1{¢)
Exhibit 6,1{d)
Exhibit 6.1(c)
Exhibit 6.1(f
Exhibit 6.1(g)
Exhibit 6.1(h)
Exhibit 6.2(a)
Exhibit 5.2(b)
Exhihit 6.2(c)
Exhibit 6.2¢¢)

{00063151,1 70112061}
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LIST OF SCHEDULES AND EXHIBITS
TO
AGREEMENT AND PLAN OF MERGER

Company and Acquisition Subsidiaries
Company and Acquisition Conflicts
Company Capitalization

Issuance of Company Securities

Company Taxes

Company and Acquisition Legal Proceedings
Company and Acquisition Changes or Events
BP Financial Statements

BP Legal Proceedings

BP Lisbilities

BP Compliance with Law

Escrow Agreement

Company Cettified Resolutions
QOpinion of Counsel to the Company
Opinion of BP counscl re Rule 504
Counsel to the Cornpany’s Instruction Letter to Transfer Agent
Acquisition Certified Resolutions
Company Officer’s Certificate
Opinion of Counse] to Acqguisition
Acquisition Officer’s Certificate

BP Certified Resolutions

Opinion of BP counsel

Opinion of BP counsel re Rule 504
BP Officer's Certificate

C-2

P.o8- 42
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AGREEMENT AND PLAN OF MERGER (this “Agreement™), dated es of
June 26, 2003, by and between Columbia Bakeries, Inc., a Nevada corporation (the “Company™),
BP Acquisition, Inc,, & Florida corporation (“Acquisition”) and Brooklyn Pastry Inc., a Florida
corporation (“BP"). _ ,

RECITALS

WHEREAS, the Company and BP desire to merge Acquisition with and into BP
whereby BP shall be the surviving entity pursuant to the terms and conditions set forth herein
and whereby the transaction shall qualify as a tax free exchange pursuant to Section 351 of the
Internal Revenue Code (the “IRC”);

WHEREAS, in furtherance of such combination, the Boards of Directors of the
Company, Acquisition, and BP have each approved the merger of Acquisition with and into BP
(the “Merger™), upon the terms and subject to the conditions set forth herein, in accordance with
the applicable provisions of the Florida Business Corporations Law (the “FBCL”);

WHEREAS, the shareholder of BP desire to exchange all of itz shares of the
capital stock of BP (the “BP Capital Stock™) for shares of the capital stock of the Company (the
“Company Capital Stock™) as a tax free exchange pursuant to Section 351 of the [RC;

WHERAS, just prior to the Merger, the holders of BP’s 1% Convertible
Debentures Due June 25, 2008 in the aggregate principal amount of Nine Hundred Eighty
Thousand Dollars ($98C,000) (the “BP First Debenfures™ and BP's 1% Convertible Debenture
Due June 25, 2008 in the principal amount of Twenty Thousand Dollars (520,000} {the “BP
Second Debenture” and, together with the BP First Debentures, the “BP Debentures™) are
convertible, at the option of the holders, inio BF Common Stock and upon the consummation of
the Merger will be convertible in the shares of the Company’s common stock, par value $.001
per share (the “Company Cominon Stock™) (the “Company Underlying Shares”);

WHEREAS, upon the effectiveness of the Merger, the Company will substitute
the Company Common Stock underlying the BP Debentures for BP’s comumnon stock, no par
value (the “BP Common Stock™), the Company will assume the obligations, jointly and
severally, with BP under the BP Debentures and the Company will assume the obligations of BP
under that certain Convettible Debenture Purchase Agreement dated sven date herewith between
BP and HEM Mutual Assurance LLC (“HEM™) (the “Purchase Agreement”) and BP will be
released from certain of such obligations; and

WHEREAS, all defined terms used herein not otherwise defined herein shall
have the meanings ascribed to such terms in the Purchase Agresment.

NOW, THEREFORE, in consideration of the foregoing and the mutual

covenants and agreements herein contained, and intending to be legally bound hereby, the partics
agree as follows:

{00053151.1 7 0112-061} C-3 . . - -
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ARTICLET : - -
THE MERGER

1.1 The Merger. At the Effective Time {as hereinafier defined) and subject to
and upon the terms and conditions of this Agreement and the FBCL Acquisition shall be merged
with and inio BP pursuant to the Merger. Following the Merger, BP shall coniinue as the
surviving corporation (the “Surviving Corporation™) and the separate corporate existence of
Acquisition shall cease. As part of the Merger and as more fully described in Section 2.1, (i} the
One Hundred (100) issued and outstending shares of the BP Common Stock shall he exchanged
for Company Common Stock at the Exchange Ratio and (i) each share of Acquisition’s issued
and ouistanding of cominon stock, par value $.001 per share {the “Acquisition Common
Stock™), shail be converted into one validly issued, fully paid and non-assessable share of
common stock, of no par value, of the Surviving Corpotation (the “Surviving Corporation
Comymon Stock™), :

1.2 Effective Time, The Merger shall be consummated as promptly as
practicable afier satisfaction of all conditions to the Merger set forth herein, by filing with the
Secretaty of Siate of the State of Florida an articles of merger (the “Articles of Merger™), and all
other appropriate documents, executed in accordance with the relevant provisions of the FBCL.
The Merger shall become effective upon the filing of the Articles of Merger. The time of such
filing shall be referred to berein as the “Bffective Time.”

L3 Effects of the Merger. At the Effective Time, all the rights, privileges,
immunities, powers and franchises of Acquisition and BP and all property, real, personal and
mixed, and every other interest of, or belonging to or due to each of Acquisition and BP shall
vest in the Surviving Corporatiot, and all dehts, lishilities, obligations and duties of Acguisition
and BP, including, without limitation, the performance of all obligations and duties of BP
pursuant to the Purchase Agreement and the exhibits, schedules and all dociments executed in
comnection therewith or any other Tremsaction Document (as defined in the Purchase
Agreement), shall become the debts, lighilities, obligations snd AQuties of the Surviving
Corporation without further act or deed, all in the manner and to the full extent provided by the
FBCL. Whenever a conveyance, assignment, transfer, deed or other instrument or act is
necessary to vest any propetty or right in the Surviving Corporation, the directors and officers of
the respective constituent corporations shall execute, acknowledge and deliver such instruments
and perform such acts, for which purpose the separate existence of the constituent corporations
and the authority of their respective directors and officers shall continue, notwithstanding the
Merger.

1.4 Certificate of Incorporation. The Certificate of fncorporation of BP , The
Surviving Corporation, as in effect immediately prior to the Effective Time, shall be the
Certificate of Incorporation of the Surviving Corporation and thereafier may be amended or
repealed in accordance with its terms and applicable law.

1.5 By-Laws. At the Fffective Time and without any further action on the
part of Acquisition and BP, the By-laws of BP, The Surviving Corporation, shall be the By-laws

{00063151,1/0L12-061} Cc-4
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of the Surviving Corporation and thereafter may be amended or repealed in accordance with their
terms or the Certificate of Incorporation of the Surviving Corporation and as provided by law.

1.6  Directors. The directors of Acquisiticn at the Effective Time shall be the
directors of the Surviving Corporation, until the earlier of their resignation or removal or unti}
their respective successors are duly clected and qualified, s the case may be.

1.7  Officers. The officers of Acquisition at the Effective Time shall be the
officers of the Surviving Corporation, until the earlier of their resignation or removal or until
their respective successors are duly appointed and qualified, as the case may be.

1.8  Tax-Free Reorgenization. The parties intend that the Merger shall be
treated as a tax-free exchange pursuant to Section 351 of the Internal Revenue Code of 1986, a3
amended (the “Code™). No party shall take any action or fail to take any action that would
adversely affect the treatment of the Merger as a tax-free exchange.

ARTICLE I

CONVERSION OF BP SHARES AND ASSUMPTION OF BP DEBENTURES

2.1  Exchange and Cancellation of BP Common Stock.

£:)) Subject to the provisions of Sections 2.4 and 2.5, each share of BP
Common Stock (the “BF Common Stock Shares™) issued and outstanding immediately prior to
the Effective Time (other than shares cenceled in accordance with Section 2.1(b), shall, after
giving effect to the one for thirty reverse split of the Company’s outstanding Common Stock
effected on June 18, 2003 (the “Reverse Stock Split"), be converted into 2,667.0 (the “Exchange
Ratio™) validly issued, fully paid and nonassessable shares of Company Common Stock (the
“Company Cominon Stock Shares”). As of the Effective Time, ¢ach BP Commeoen Stock Share
shall no longer be outstanding and shall automatically be canceled and retired, and each holder of
a certificate representing any BP Common Stock Share shall cease to have any rights with
respect thereto other than the right to receive Company Common Stock Shares to be issued in
consideration therefor upon the surrender of such certificate.

® Each share of BP Capital Stock held in the treasury of the BP aad
each share of BP Capital Stock cwned by Acquisition or Company shall be canceled without any
conversion thereof and no payment or distribution shall be made with respect thereto.

{c) Bach issued and onistanding share of Acquisition Common Stock
shall be converted into one validly issued, fully paid and nonassessable share of Surviving
Corporation Common Stock.

2.2  Escrow Materigly. (a) At the Closing, the Company shall deposit into
escrow with Gottbetier & Parmers, LLP, a3 escrow agent (the “Escrow Agent”) the following,
which are hereinafier collectively referred to as the “Escrow Materials,” (1) the escrow agreernent
annexed hereto and made a part hereof as Exhibit 2.2(a) (the “Escrow Agreement™), (ii)
certificates representing Fifty Million (50,000,000) shares of duly issued Company Common

£00063151.1/0112-061} C-5
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Stock, without restriction and freely tradable pursuant to Rule 504 of Regulation D of the
Securities Act (the “Company Escrow Shares™), in share denominations specified by the
Purchaser, registered in the name of the Purchaser and/or its assigns; and {jii) a power of attorney
with respect to the Company Undetlying Shares and the Company Escrow Shares, in the form
annexed to the Escrow Agreement as Appendix I. The Escrow Materials shall be held in escrow
in accordance with the Escrow Agreement. The Escrow Materials shall be released from escrow
oniy in accordance with this Section 2.2 and the Escrow Agreement.

®) Upon the cffectiveness of the Merger and in accordance with Section 2.7
hereof, the Company shall substitute the Company Common Stock for the BP Comumon Stock
with regard to all of the rights, specifically including the conversion rights, under the BP
Debentures.

2.3  Rule 504 Securifics. The BP Debenture (which inciudes the Escrow
Shares for the Underlying Shares) was sold in accordauce with Rule 504 of Regulation D of the
Securities Act of 1933, as amended (the “Sccurities Act™), and Article 51 and related regulations
of the Colorade Securities Act, to an accredited investor residing in the State of Colorado.
Accordingly, at the Eifective Time and pursuant {0 Rule 504, the applicable Colorado statutes,
and Section 3(a}(9) of the Securities Act, the BP Debenture (which include the Company Escrow
Bhares for the Company Underlying Shares) shall continue o be withont restriction and shall be
freely tradable in accordance with Rule 504.

24  Adjustment of the Exchange Ratig. In the event that, prior to the Effective
Time, any stock split, combination, reclassification or stock dividend with respect to the
Company Common Stock, any chaage or conversion of Company Common Stock inte other
securities or any other dividend or distribution with respect to the Company Common Stock
{other then regular guartet]ly dividends)y should occur o, if a record date with respect to any of
the foregoing should occur, appropriate and proportionate adjustments shall be made to the
Exchange Ratio, and thereafter all references to an Exchange Ratio shall be deemed to be to such
Exchange Ratio as so adjusted.

2.5  Ng Fractjopal Shares. No certificates or scrip representing fractional
shares of Company Common Stock shall be issued upon the surrender for exchange of
certificates and such fractional ghare shall not entitle the record or beneficial owner thereof to
vote or to any other rights as a stockholder of the Company. The number of shares of Company
Common Stock to be {ssued shall be rounded up to the nearest whole share.

26  Further Assprances. If at any time after the Effective Time the Surviving
Corporation shall consider or be advised that any deeds, bills of sale, assigniments or assurances
or any other acts or things are necessary, desirable or proper (a) to vest, perfect or confirm, of
record or otherwise, in the Surviving Corporation, its right, title or interest in, to or under any of
the rights, privileges, powers, franchises, properties or assets of either BP or Acquisition or (b)
otherwise to carry out the purposes of this Agreement, the Surviving Corporation and its proper
officers and directors or their designees shall be authorized to execute and deliver, in the name
and on behalf of either BP or Acquisition , all such deeds, bills of sale, assignments and
assurances and do, in the name and on behalf of BP or Acquisition, all such other acts and things
necessary, desirable or proper o vest, perfect or confirm its right, title or interest in, to or under

{0D063151.1 / 0112061} C-6
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eny of the rights, privileges, powers, franchises, properties or assets of BP or Acquisition, as
applicable, and otherwise to cairy out the purposes of this Agreement.

2.7  BP Debentures. (a) As of the Effective Time, the Company assurnes,
jointly and severally with BP, all of the ¢bligations and responsibilities under the BP Debentures
to the holder o holders of the BP Debentures. With respect to the BP Debenture, at the Effective
Time, the Company will (i) replace the BP Common Stock Shares, for which the BP Debentures
are convertible into, with the Company Common Stock Shares and (ii) replace the Esctow
Shares deposited with the Escrow Agent with the Fifty Million (50,000,000) Company Common
Stock Shares.

{a) At the Effective Time, (i) all references in the BP Debentures to Comnpany
Common Stock (as defined in the BP Debentures) shall be references to Company Common
Stock (as defined herein) and (ii) all references to the Company {as defined in the BP
Debentures) in the BP Debentures shall be read as references to the Company (as defined herein)
as if the BP Debentures were issued on the date the BP Debentures were issned, by the Company
(as defined herein), specifically including all calculations in the BP Debentures such as the
determination of the conversion price, the Conversion Price, the Fixed Conversion Price and the
Floating Conversion Price.

(b)  Atthe Effective Time, BP shall assign and the Company shall assume all
of BP's obligations and covenants under the Purchase Agreement as if the Company executed
the Purchasc Agreement instead of the Company on the date thereof., At the Effective Time, all
references to the Company (as defined in the Purchase Agrecment} in the Purchase Agreement
ghall mean the Company (as defined herein) and all references to dates or tolling of periods shall
be re¢ad as if the Company (as defined herein) executed the Purchase Agreement instead of the
Company (as defined in the Purchase Agreement). At the Effective Time, ail of the remedies
available 10 the current and future holders of the BP Debeptures under the Purchase Agreement
against the Company (as defined in the Purchase Agreement) shall be available against the
Company (as defined herein). |

(c) The provisions deseribed in this Section 2.7 shall not be amended and
shall be in effect until the earlier of (i} one (1) year after all of the BP Convertible Debentures
heve been converted into Company Common Stock Shares and (ii) six (6} years from the date the
BP Debentures were issued,

{d)  The current and future holders of the BP Debentures shall be third party
beneficiaries of this Agreement.
ARTICLE I

CLOSING
Subject to satisfaction of the conditions to closing set forth in this Agreement and

-unless this Agreement is otherwise terminated in accordance with the provisions contained
herein, the closing of the Merger and the Contemplated Transactions (the *“Post-Closing™) shall

{00063181,1 7 0112-061} C-7
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take place at the offices of Gotthetter & Partners, LLP, 630 Third Avenue, New York, New York
ag promptly as practicable after satisfaction of the conditions set forth in this Agreement, which
in no event shall be more than ten days after the Closing Date under the Purchase Agreement
(except if such 10™ day is not a Business Day, then the next Business Day) (the “Post-Closing
Date™).

ARTICLE IV
REPRESENTATIONS AND WARRANTIES

4.1  Represgntations and Warranties gf the Company and Acquigition. Each of
Acquisition and the Company hereby make the following representations and warranties to BP,

all of which shall survive the Closing:

(a) Organjzation and Good Standing, Acquisition is a corporation duly
organized, validly existing and in good standing under the laws of the State of Florida, with full
corporate power and authority to conduoct its buginess as it is now being conducted, to own or use
the properties and assets that it owns or uses, and to perform all its obligations under this
Agrcement, the BP Debentures and the Applicable Contracts. The Company is a corporation
duly organized, validly existing and in good standing under the laws of the State of Nevada, with
Thll corporate power and authority to conduct its business as it Is now being conducted, to own or
use the properties and assets that it owns or uses, and to perform all its obligations under this -~
Agreement and the BP Debentures. Each of the Company and Aequisition has no subsidiaries
other than as set forth on Schedule 4.1(a) hereto {individually, a “Subsidiary™ and collectively,
the “Subsidiaries™). Each of the Subsidiaries is a corporation, duly incorporated, validly existing
and in good standing under the laws of the jurisdiction of its incorporation, with the full
¢orporate power and authority to own and use its properties and assets and to carry on its
business as currently conducted. Each of the Company, Acquisition and the Subsidiaries is duly
qualified to do business and is in good standing as a foreign corporation in each jurisdiction in
which either the ownership or use of the properties owned or used by it, or the nature of the
activities conducted by it, requires such qualification.

(  Avuthority: flict.

i, This Agreement and any agreement exccuted in connection
herewith constitute the legal, valid and binding obligations of the Company and Acquisition,
enforceable against the Company and Acquisition in accordance with their respective terms,
except as such enforceability is limited by bankruptey, insolvency and other laws affecting the
tights of creditors and by general equitable principles, The Company has the absolute and
unrestricted right, power, authority and capacity to execute and deliver this Agreement and any
agreemznt executed in connection herewith end to perform its obligations hereunder and
thersunder.,

ii. Except as set forth in Schedule 4.1(b) hereto, neither the execution

and delivery of this Agreement by each of the Company and Acquisition, nor the consumymation
or performance by each of any of its respective obligations contained in this Agreement or in

000631511 /D112061} C-8
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connection with the Contemplated Transactions will, direcfly or indirectly (with or without
notice or lapse of time):

a. contravene, conflict with or result in a violation of (x) any
provision of the Organizational Documents of the Company or Acquisition, as the case may be,
or (y) any resolution adopted by the board of directors or the shareholders of the Company or
Acquisition, as the case may be;

b. contravene, conflict with or result in a violation of, or give
any governmental body or other Person the right to challenge any of the Contemplated
Transactions ot to exercise any remedy or obtain any relicf under, any Legal Requirement or any
Otrder to which the Company or Ac¢quisition or any of the assets owned ot used by the Company”
or Acquisition may be subject;

c. contravene, conflict with or result in a viclation or breach
of any provision of, or give any Person the right to declare 2 default or exercise any remedy
under, or to accelerate the maturity or performance of, or to cancel, terminate or modify, this
Agreement, the BP Debentures or any Applicable Contract;

d. result i the imposition or creation of any material
encumbrance upon or with respect to any of the material assets owned or used by the Company
ar Acquisition;

e. cause the Company or Acguisition to become subject to, or
o become liable for the payment of, any tax; or

f cause any of the asseis owned by the Company or
Acguisition to be reassessed or revalued by eny taxing avthority or other governmental body,
except in connection with the transfer of real estate pursuant to this Agreement or the
Contemplated Transactions.

(¢)  Capitalization. The entire authorized Company Capital Stock consists of
300,000,000 shares of Company Common Stock, of which 6,652,007shares are issued and
ontstandipg and 5,000,000 shares of preferred stock, par value $.001 per share, of which 1,667
shares of Series A Preferred Stock are issued and outstanding. There are no other outstanding
equity securitjes of the Company. No legend or other reference to any purported encumbrance
appears upon any certificate representing the Company Capital Stock other than a standard
Securities Act legend. All of the issued and outstanding shares of the Company Capital Stock
have been duly authorized and validly issved and are filly paid and non-assessable. Except for
this Agreement and as disclosed in Schedule 4.1(c) hereto, there are no outstanding options,
watrants, script, rights to subscribe to, registration rights, calls or commitments of any character
whatsoever relating to, or securities, rights or obligations convertible into or exchangeable for, or
giving any Person any right to subscribe for or acquire, any sharves of the Company Common
Stock, or contracts, commitments, understandings, or arrangements by which the Company or
any Subsidiary is or may become bound to issue additional shares of the Company Comimon
Stock, or securities or rights convertible or exchangeable into shares of the Company Common
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Stock. None of the ouistanding Company Capital Stock was issued in violation of the Securities
Act or any other legal requirement.

(d) Fingncial Statements. The Company has delivered to BP a copy of its
Form 10-KSB Annual Report for the fiscal year ended December 31, 2001 and Decetnber 31,
2002 as filed with the SEC (the “Reports™). The financial statements contained in the Reports
are in all material respects in accordance with the books and records of the Company and have
been prepared in accordance with GAAP applied on a consistent basis throughout the periods
indicated, all as more particularly zet forth in the notes to such statements. The conselidated
balance sheets (the “Company Balance Sheets™) present fairly in all material respects as of their
dates the consolidated financial condition of the Company and its subsidiaries. Except as and to
the extent reflected or reserved against in the Company Balance Sheets (including the notes
thereto), the Company did not have, as of the date of any such Company Balance Sheet, any
material liabilities or obligations (absolute or contingent) of a nature customarily reflected in a
halance sheet or the notes therets. The consolidaied staternenis of operations, consolidated
staiements of shareholders® equity and changes in consolidated statements of cash flows present
fairly in 21l material respects the results of operations and changes in financial position of the
Company and its subsidiaries for the periods indicated.

(&)  SEC Filings. The Company has filed all reports required to be filed with
the SEC under the rules and regulations of the SEC and all such reports have complied in all
material respects, as of their respective filing dates and effective dates, as the case may be, with
all the applicable requirements of the Securities Exchange Act of 1934, as amended. As of the
respective filing and effective dates, none of such reports (including without limitation, the
Reports) contained any untrue statement of a material fact or omitted to state a material fact
required to be stated thercin or necessary in order to make the statements therein, in light of the
circurnstances ynder which they were made, not misleading,

(D  Absence of Maferial Adverse Change. Since the date of the latest
Company Balance Sheets, there have been no ovents, changes or ocerrences which have had or

are reasonably likely to have, individually or in the aggregate, a material adverse effect on the
Company’s business or financial condition,

(8)  Issuance of Corupany Securitiey. The Company Comumon Stock Shares,
the Company Underlying Shares and the Company Escrow Shares, when {ssued in accordance

with this Agreement, the BP Debentures and the Escrow Agrcement shall be duly authorized,
validly isgued, fully-paid and nonassessable. The Company has and at ail times while the BP
Debentures are outstanding will continue to maintain an adequate reserve of shares of the
Company Common Stock to enable it to perform its obligations under this Agreement and BP
Debenture. Except a8 set forth in Schedule 4.1(g) hereto, there is no equity line of credit or
convertible security or instrurent gutstanding of the Company; provided, howeves. that nothing
contained in this Section 4.1(g) shall be deemed to permit any equity line of credit or copvertible
gecutity or instrument of the Company, other than that is or may be issued to HEM Mutual
Assurance LLC or any of its Affiliates or assigns.

(h)  Undisclosed Ligpilities, Except as disclosed in any Schedule to this
Agreement, none of the Company, Acquisition or the Subsidiaries has any material liabilities
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{contingent or otherwise) except those liabilities (i) that are reflected in the Company Balance
Sheets or in the noteg thereto, or disclosed in the notes therein in accordance with GAAP or, in
accordance with GAAP, are not required to be so reflected or disclosed, or (ii) that were incurred
after the date of the Company Balance Sheets in the Ordinary Course of Business, none of which
regulis from, arises out of, relates to, is in the nature of, or was caused by any breach of contract,
breach of warranty, tort, infringement, or violation of law or could reasonably be expected to
have a material adverse effect on the business or financial condition of the Company, the
Subsidiarics and Acquisition taken as a whole.

()  Taxes

i, The Company has filed or caused to be filed on a timely basis all
tax returns that are or were required to be filed by it pursuant to applicable Legal Requirements,
The Company has paid, or made provision for the payiment of, all taxes that have or may have
become due pursuant to those tax refurns or otherwise, ot pursuant to any assessment received by
the Company, except such taxes, if any, as ave listed in Schedule 4.1(i) hereto and are being
contested in good faith as to which adequate reserves have been provided in the Company
Balance Sheets,

i, All iax returns filed by the Company are true, correct and complete
in all material respeacts.

G) Emplovee Bepefits. The Company does not sponsor or othcrwise
maintain a “pension plan™ within the meaning of Section 3(2) of ERISA or any other rétirement
plan other than the Company Profit Sharing and 401(k) Plan and Trust that is intended to qualify
under Section 401 of the Code, nor do any unfunded liabilities exist with respect to any
employee benefit plan, past or present. No employee benefit plan, any trust created thereunder
or any trustee or administrator thereof has engaged in a “prohibited transaction,” as defined in
Section 4975 of the Code, which may have a material adverse effect on the condition, Snancisl
or otherwise, of the Company.

(k) Govemnmenfal Authorizations. The Company, Acquisition and the
Subsidiaries have all petinite that are or will be legally required to enable them to condnet their
business in all material respects as now conducted.

M Lggal Proceedings: Qrders.

i, Except as set forth in Schedule 4.1(1) hereto, there is no material
pending Proceeding:

‘e a that has been commenced by or against the Company,
Acquisition or the Subsidiaries, or any of the assets owned or used by, the Company, Acquisition
or the Subsidiaries; or

_ ) b. that challenges, or that may have the effect of preventing,
deiaying, making illegal, or otherwise interfering with, any Contemplated Transaction.
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i, Except a3 set forth in Schedule 4.1(1) hereto:

a. there is no materjal Order to which the Company or the
Subsidiaries, or any of the assets owned or used by the Company, Asgquisition or the
Subsidiaries, is subject; and

b. no officer, director, agent, or employee of the Company or
Acquisition is subject to any material Order that prohibits such offer, director, agent or employee
from engaging in or contitiing any conduct, activity or practice relating to the business of the
Company or Acquisition, as the case may be.

(m}  Absence of Cerigig Changes and Events. Except as related to the Reverse
Stock Split or as set forth in Schedule 4.1(m) hereto, since the date of the most recent Company
Balance Sheets, the Company and the Subsidiaries and Acquisition, since the date of its
inception, have conducted their business only in the Ordinary Course of Business, there has not
been amy material adverse effect on the Company’s, Acquisition’s or the Subsidiaries’ business
or operations, and there has not been any:

i. change in the authorized or issned Company Capital Stock or the
authorized or issued capital stock of Acquisition and the Subsidiaries; grant of any stock option
or right to purchase shares of cepital stock of the Company; issuance of any equity Yines of
credit, security convertible into such capital stock; grant of any registration rights; purchase,
redemption, retirement, or other acquisition or payment of any dividend or other distribution or
payruent in respect of shares of capital stock;

ii. smendment to the Organizational Documents of the Company,
Acquisition or the Subsidiaries;

iii. damage to or destruction or loss of any material asset or property
of the Company, Acquisition or the Subsidiaries, whether or not covered by insurance, materially
and adversely affecting the properties, assets, business, financial condition, or prospects of the
Compatiy, Acquisition or the Subsidiaries;

v, receipt of notice that any of their substantial cnstomers have
terminated or intends to terminate their relationship, which termination would have a matetial
adverse effect on their financial condition, results or operations, business assets or propertics;

V. entry into any transaction other than in the Ordinary Course of
Business;

) vi.  entry into, termination of, or receipt of written notice of
termination of any material (i) license, distributorship, dealer, sales representative, joint venture,
eredit, or similar agreement, or (ii) contract or transaction;

vii.  sale (other than etles of inventory in the Ordinary Course of
Business), lease, or other disposition of any asset or property of the Company, Acquisition or the
Subsidiaries or mortgage, pledge, or imposition of any lien or other encumnbrance on any material
aseet or property of the Company, Acquisition ot the Subgidiaries:
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viii. cancellation or waiver of any claims or rights with a vaiue fo the
Company in excess of $10,000;

ix material change in the accounting methods used by the Company,
Acquisition or the Subsidiaries; or

X agreement, whether oral or written, by the Company, Acquisition
or the Subsidiaries to do any of the foregoing.

{n)  No Default or Violation. The Company, Acquisition and the Subsidiaries
(§) are in material compliance with all applicable terms and’ requirements of each material
contract under which they have or had any obligation or Hability or by which they or any of the
assets owned or used by them is or was bound and (ii) is not in material violation of any Legal
Requirement.

(o)  Certzin Payinents. Since the rmost recent date of the Company Balance
Sheets, neither the Company, Acquisition or the Subsidiaries, nor any director, officer, agent or
employee of the Company or the Subsidiaries has directly or indirectly (a) made any
contribution, gift, bribe, rebate, payoff, influence payment, kickback or other payment to any
Person, private or public, regardless of form, whether in money, property or services (i) to obtain
favorable treatment in securing business, (ii) to pay for favorable treatment for business secured,
(iii) to obtain special concessions or for special concessions already obtained, for or in respect of
the Company, Acquisition or the Subsidiaties or (iv} in violation of any Legal Requirement, or
(b) established or maintained any fund or asset that has not been recorded in the books and
records of the Company, Acquisition or the Subsidiaries.

()  Brokers or Finders. The Company and Acquisition have not incurred any
obligation or liability, contingent or otherwise, for brokerage or finders’ fees or apents’
commissions or other similar payment in connection with this Agreement,

42  Reptesentations and Warranties of BP, BP hereby makes the following
representations and warranties to the Company, all of which shall survive the Closing:

{8)  Organization and Good Standing. BP is a corporation duly organized,
validly existing and in good standing under the laws of the State of Florida with full power and
authority to conduct its businesses as it is now being conducted, to own or use the properties and
assets that it owns or uses, and to perform all of its obligations under this Agreement. BP was
formed to purchase certain baking equipment from Brooklyn Pastry, Inc., a2 New York
corporation, and to engage in the business of baking bread and pastry.

{b) uthority: No ict.

i. This Agreement and any agreement executed in connection
herewith have been duly authorized by all required action of BP and constitute the legal, valid
and binding obligations of BP, enforceable against BP in accordance with their respective terms.
BP has the absolute and unresiricted right, power and euthority to execute and deliver this
Agreement and such other apreements and to performn its obligations hereunder and thereunder.
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ii Neither the execution and delivery of this Agreement by BP, nor
the consummation or performance by it of any of its obligations contained in this Agreement or
in conmection with the Contemplated Transactions by the Company will, dirgetly or indircctly
(with or without notice or lapse of time):

. a. contravene, conflict with or result in a violation of (x) any
provision of the Organizational Documents of BP or (v) any resolution adopted by the board of
directors or the shareholders of BP;

b. contravene, conflict with or result in a viclation of, or give any
governmental body or other Person the right to challenge any of the Contemplated Transactions
or to exercise any remedy or obtain any relief under, any Legal Requirement or any Order to
which BP or any of the assets owned or used by BP may be subject;

¢ contravene, conflict with or result in a violation or breach of any
provision of, or give any Person the right to declare a defanlt or exercise any remedy under, or to
accelerate the maturity or performance of, or to cancel, terminate or modify, this Agreement or
any Applicable Contract;

d result in the imposition or creation of any matetial encumbrance
upon or with respect to any of the material assets owned or used by BP;

e cause BP to become subject to, or t0 become lisble for the payment
of, any tax; or

f, cause any of the asseis owned by BP to be reassessed or revalued
by any taxing asuthority or other governmental body, except in connection with the transfer of
real estate pursuant to this Agreement or the Contempiated Transactions.

iii.  BP is not required to obtain any consent ffomn any Person in
connection with the execution and delivery of this Agreement or the consummation or
peribrmance of any of the Contemplated Transactions.

(c)  Capitalization. The entire authorized BP Capital Stock consists of 1,500
BP Common Stock, of which 100 shares are issued and outstanding. With the exception of the
BP Commion Stock Shares and the BP Debenture, there are no other outstanding equity securities
of the Company. No legend or other reference to any purported encurnbrance appears upon any
certificate representing the BP Common Stock Shares, The BP Common Stock Shares have
been duly authorized and validly issued and are fully paid and non-agsessable. Except as set
forth in the Purchase Agreement and for the BP Debentures, there are no outstanding options,
warrants, script, rights to subscribe to, registration rights, calls or commitments of any character
whatsoever relating to, or, securities, rights or obligations convertibie into or exchangeable for,
ofr giving any Person any right to subscribe for or acquire, any shares of BP Conunon Stock, or
contracts, commitments, understandings, or arrangements by which BP is or may become bound
to issue additional shares of BEP Common Stock, or secvrities or rights convertible or
exchangeable inte shares of BP Common Stock, None of the outstanding BP Common Stock
Shares were issued in violation of the Securities Act or any other Jegal requirement. BP does not
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own, and has no contract to acquire, any equity securities or other securities of any Person or any
direct or indirect equity or ownerskip interest in any other business.

(d)  Financial Sigtements. BP has delivered to the Company a balance sheet of
BP ag at March 31, 2003 (the “BP Balance Sheet™), and a statement of operations for the period
from inception to March 31, 2003. Such financial statements were prepared in accordance with
GAAP, are sef forth in Schedule 4.2(d) hereto and fairly present the financial condition and the
results of operations of BP as at March 31, 2003 of and for the period then ended.

(&)  Absence of Material Adverse Change. Since the date of the most recent
BP Balance Sheet provided wnder Section 4.2(d) hereof, there have been no events, changes or

occurrences which have had or are reasonably likely fo have, individually or in the aggregate, a
material adverse effect on the Company.

N Books and Records. The books of account, minute books, stock record
books, and other records of BP, all of which have been made available to the Company, are
complete and correct and have been maintained in accordance with sound business practices,
including the maintenance of an sdequate system of intemal controls. The minute books of BP
contain acourate and complete records of all meetings held of, and corporate action taken by, the
sharcholders, the Board of Directors, and any committees of the Board of Directors of BP.

{g) No Undiscloged Yiabilities. There are no material liabilities of BP,
whether absolute, accrued, contingent, or otherwise, other than:

i Liabilities set forth on, reserved against or reflected in the BP
Balance Sheet;

ii. Liabilities disclosed in this Agreement, the Exhibits attached
hergto, and in Schedule 4.2(g) or lists furnished pursuant hereto: or _

ili.  Liabilities incurred in the Ordinary Course of Business since the
BP Balance Sheet date, none of which had or is Likely to have a material adverse effect on the
business, financial condition or results of operations of BP, and none of which is tequired to be
recorded under GAAP in respect of any period prior to the BP Balance Sheet date, and none of
which is in respect of a material claim for damages, fines or other legal relief.

(h)  Tiile to Properties; Encumbrances. BP has good and marketable title to all
the properties, interest in such propertics and assets, real and personal, reflected in the BP

Balance Sheet or acquired after the date of such balance sheet (except propertics, interests and
assets sold or otherwise disposed of since such date, in the Ordinary Course of Business), free
and clear of all mortgages, liens, pledges, charges or encumbrances except (i) meortgages and
other encumbrances referred 1o in the notes to such balance sheet, (ii) liens for current taxes not
yet due and payable and (iii) such imperfections of title and easements as do not materially
detract from or interfere with the present use of the properties subject thersto or affected thereby,
or otherwise materially impair fhe value of such properties or the present business operations at
such properties.

{D00E3T51.1 7 0112-061} C-15



t

JUL-@3-2803 16342 _.CT, CORFORATION SYSTEM 858222 '?61.5. .P.22/42

(i}  Legal Proceedings: Orders.

i Except as set forth in Schedule 4.2(i) hereto, thete is no material
pending Proceeding: _

a. that has been commenced or threatened by or against BP or
any of its officers and directors as such or that otherwise relates to or may sffect the business of,
or any of the assets owned or used by, BP; or

b. that challenges, or that may have the cffect of preventing,
delaying, making illegal, or otherwise interfering with, any Contemplated Transaction.

if. Except as set forth in Schedule 4.2(i) hereto:

a. there i3 no material Order to which BP, or any of the assets
owned or used by BP, is subject; and i

b. no officer, director, agent, or employee of BP i= subject to
any material Order that prohibits such offer, director, agent or employee from engaging in or
continuing any conduct, activity or practice relating to the business of BP.

@) Brokers or Finders. BP has incurred no lability, contingent or otherwise,
for brokerage or finders’ fees or agents* commissions or other similar payment in connection
with this Agreement.

(®) No Defgult or Violation, BP (i) is in material compliance with all
applicable terms and requirements of each contract under which BP has or had any obligation or
Liability or by which BP or any of the assets owned or used by BP is or was bound and (ii) is not
in violation of any Legal Requirement.

O  Texes.

i BP has filed or caused to be filed on a timely basis all tax returns
that are or wete required to be filed by it pursuant to applicable Legal Requirements. BP has
paid, or made provision for the payment of, all taxes that have or may have become due pursuant
to those tax returns or otherwise, or pursuant to any assessment received by BP, except such
taxes, if any, as are listed in Schedule 4.2(1) hereto and are being contested in good faith as to
which adequate reserves have been provided in the BP Balance Sheets.

it All tax returns filed by BP are true, cotrect and complete in all material
respects.

(m) Absenge of Cerfain Changes and Events. Except as set forth in Schedule
4.2(m} hereto, since the date of the BP Balance Sheet, BP has conducted its business only in the
Ordinary Cowrse of Business, there has not been any material adverse effect on BP's business or
operations, and there has not been any:
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i change in the authorized or issued capital stock of BP; grant of any
stock option or right to purchase shares of capital stock of BP; issuance of any security
convertible into such capital stock; grant of any registration rights; purchase, redemption,
retirement, or other acquisition or payment of any dividend or other distribution or payment in
respect of shares of capital stock;

1. smendment to the Crganizational Documents of BP;

iif.  damage to or destruction or loss of any asset or property of BP,
whether or not covered by insurance or any other event or circumstance, materially and
adversely affecting the properties, assets, business, financial condition, or prospects of BP;

iv. receipt of notice that any of its substantial customers have
terminated or intends to terorinate their relationship, which termination would have a material
adverse effect on its financial condition, results or operations, business assets or properties;

V. gntry into any transaction other than in the Ordinary Cowrse of
Business;

vi, entry imto, termination of, or receipt of written notice of
termination of any material (i) license, distributorship, dealer, sales representative, joint venture,
credit, or similar egreement, or (i) contract or tratsaction;

vii.  sale (other than sales of inventory in the Ordinary Course of
Business), lease, or other disposition of any asset or property of BP or mortgage, pledge, or
imposition of any lien or other encumbrance on any material asset or property of BP;

viii,  canceliation or waiver of any claims or rights with a value to BP in
excess of $10,000;

ix, material change in the accounting methods used by BP;

X. increase in salaries or bonuses or retention of any consultant or
executive; or

xi. agreement, whether oral or written, by BF to do any of the
foregoing.

(n)  Compliapce with Law. Except as set forth in Schedule 4.2(m) hereto:

{8)  BP has complied in all material respects with, and is not in violation of, in
any material rgspect, any Law fo which it or its business is subject; and

(b)  BP hag obtained all licenses, permits, certificates or other governmental
authorizations (collectively "Authorizations™) necessary for the ownership or use of its assets and
properties or the conduct of its business other than Authorizations (i) which are ministerial in
nature and which BF has no reason to believe would not be issued in due course and (ii) which,
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the failure of BP to possess, would not subject BF fo penalfies other than fines not 1o exceed
$20,000 in the aggregate ("Immaterial Authorizations™}; and

. (c)  BP has not received written notice of violation of, or knows of any
material violation of, any Laws to which it or its business is subject or any Authorization
necessary for the ownership or use of its assets and properties or the conduct of ite business
(other than Iinmaterial Authorizations).

(@)  Environmental Laws, BP has not received any notice or claim (and is not
aware of any facts that would form a reasonable basis for any claim), or entered into any
negotiations or agreements with any other Person, and, to the best knowledge of BP, BP is not
the subject of any investigation by any governmental or regulatory authority, domestic or
foreign, relating to any material or potentially material liability or remedial action under any
Environmental Laws. There are no pending or, to the knowledge of BP, threatened, actions, suits
or proceedings against BP or any of its properties, assets or pperations asserting any such
material liability or seeking any material remedial action in connection with any Environmental
Laws. '

{e)  Intellectnal Propertv. (i} BP owns, or is validly licensed or otherwise has
the right to use, all patents, and patent rights ("Patents") and all trademarks, trade secrets,
trademark rights, trade names, trade name rights, service marks, service mark rights, copyrights
and other proprietary intellectual property rights and computer programs (the "Intellectual
Preperty Rights"), in each case, which aye materiaj to the conduct of the business of BP.

(i}  To the best knowledge of BP, BP has not interfered with, infringed upon
{without license to infringe), tissppropriated or otherwise come into conflict with any Patent of
any other Person. BP has not interfered with, infringed upon, misappropriated or otherwise come
into conflict with any Intellectual Property Rights of any other Person. BP has not received any
written charge, complaint, claim, demand or notice alleging any such interference, infringement,
is appropriation or viclation (including any claim that BP must license or refrain from using any
Patents or Intellectual Property Rights of any other Person) which has not been settled or
otherwise fully resolved. To the best knowledge of BP, no other Person has interfered with,
infringed upon (without license to infringe), misappropriated or otherwise come into conflict
with any Patents or Intellectual Property Rights of BP.

63)] Emplovees, (1) BP has complied in all respects with all applicable Laws
respecting employment and empleyment practices, terms and conditions of employment, wages
and hours, other than instances of non-compliance which, individually or in the aggregate, could
not reasonably be expected to result in penalties other than fines in an amount not exceeding
$50,000 in the aggregate, and BP is not liable for any atrears of wages or any taxes or penalties
for failure to comply with any such Laws; (b) BP believes that BP's reiations with its employees
is satisfactory; {c) there are no controversics pending or, to the best knowledge of BP, threatened
between BP and any of its employees, which controversies have or could reasonably be expected
to have a material adverse effect; (d) BP is not a party to any collective bargaining agreement or
other labor union contract applicable to persons employed by BP, nor, to the best knowledge of
BP, are there any activities or proceedings of any labor union to organize any such cmployecs;
(¢) there are no unfair lebor practice complaints pending against BP before the National Labor
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Relations Board or any current wnion representation questions involving employees of BP; ()
there is no strike, slowdown, work stoppage or lockout existing, or, to the best knowledge of BP,
threatened, by or with respect to any employees of BP; {g) no charges are pending before the
Equal Employtent Opportunity Conumission or any state, local or foreign agency responsible
for the prevention of unlawful employment practices with respect to BP; (h) there are no claims
pending against BP before any workers’ compensation board; and (i) BP has not received notice
that any Federal, state, local or foreign agency responsible for the enforcement of labor or
employment laws intends to conduct an investigation of or relating to BP and, to the best
knowledge of BP, no such investigation is in progress.

Emplovee Benefit Plans, There no "employee pension benefit plans” (as
defined in Section 3(2) of the Employee Retirement Income Security Act of 1974, as amended
("ERISA™)) or "employee welfare benefit plans” (as defined in Section 3(1)of ERISA)
maintained, or contributed to, by BP for the benefit of any cirrent or any former employees, -
officers or directors of BP.

ARTICLEV
COVENANTS

5.1 Covenants of the Company and Acquisition. —

(a)  Copduct of Business. Prior to and throngh the Post-Closing Date, each of
the Company and Acquisition shall:

i conduet ity business only in the Ordinary Course of Business;

ii. use its commercially reasonable efforts to preserve intact the
current business organization of the Company and Acquisition, as the case may be, keep
available the setvices of the current officers, cmployees and agents of the Company and
Acquisition, as the casc may be, and maintain the relations and good will with suppliers,
customers, landlords, creditors, employees, agents and others having besiness relationships with
the Company and Acquisition, as the case may be;

iii.  not pay, incur or declare any dividends or distributions with
respect to its sharcholders or amend its Certificate of Incorporation or By-Laws, without the
prior written consent of the BF Dchenture Holder;

iv. not authorize, issue, sell, purchase or redeem any shares of its
capital stock or any options or other rights to acquite ownerships interests without the prior
written consent of the BP Debenture Holder;

V. not incur any indebtedness for money borrowed or issue and debt
securities, or imcur or suffer to be incurred any lighility or obligation of any nature whatsoever,
except those incurred in the Ordinary Course of Business, or cause or perrmit any material len,
encumbrance or security interest to be created or arise on or in respect of any material portion of
its properties or assets;
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vi,  not make any investment of a capital nature either by purchased
stock or securities, contribution to capital, property transfer or othexrwise, or by the purchase of
any property or assets of any other Person;

vii.  not do any other act which would cause representation or watranty
of the Company in this Agreement to be or become untrue in any material respect or that is not in
the ordinary course of business consistent with past practice;

vili. report periodically to the BP Debenture Holder concerning the
status of the business and operations of the Company; and

ix. confer with the BP Debenture Holder concerning operational
matters of & material nature.

(6)  Proposals; Other Offers. Commencing on the date of execution of this

Agreement throngh the Post-Closing Date, each of the Company and Acquisition shall not,
directly or indirectly (whether through an employee, a representative, an agent or otherwise),
solicit of encourage any inquiries or proposals, engage in negotiations for or consent to or enter
into any agreement providing for the acguisition of its business. Each of the Company and
Acquisition shall not, directly or indirectly (whether through an employee, a representative, an
agent or otherwise) disclose any nonpublic information relating to the Company and Acquisition
or afford access to any of the books, records or other properties of the Company and Acquisition
to any person or entity that is considering, has considered or is making any such acquisition
inquiry or proposal relating to the Company’s and Acquisition’s business.

()  Fuygher Assurances, Prior to the Post-Closing Date, with the cooperation
of BP where appropriate, each of the Company and Acquisition shall use commercially
reasonable efforts to:

i, prompily comply with all filing requirements which federal, state
ot local law may impose on the Company or Acquisition, as the case may be, with respect to the
Contemplated Transactions by this Agreement; and

ii. take all actions necessary to be taken, make any filing and obtain
any consent, authorization or approval of or exemption by any governmental authority,
regulatory agency or any other third party (including without limitation, any landlord or lessor of
the Company and any party to whom notification is required to be deliversd or frorn whom any
form of consent is required) which is required to be filed or obtained by the Company or
Acquisition in conngction with the Contemplated Transactions by this Agreement.

(d)  Access to Additional Agreements and Information. Prior to the Post-
Closing Date, the Company and Acquisition shall make available to the BP Debenture Holder (as
well as its shareholders, counscl, acoountants and other representatives) any and all agreements,
contracts, documents, other instruments and personnel material of the Company’s and
Acquisition’s business, including without limitation, those contracts to which the Company or
Acquisition is a party and those by which each of its business or any of the Company’s or
Acqguisition’s assets are bound,
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5.2  Covenants of BP.
(a) Conduet of Bugjness. Prior o and through the Post-Closing Date, BP
shail:
i conduct its business only in the Qrdinary Course of Business;
i use its commercially reasongble efforts to preserve intact the

current business organization of BP, keep available the services of the current officers,
employees and agents of BP, and maititain the relations and good will with suppliers, customers,
landlords, creditors, employees, agents and others having business relationships with BP;

fii. not pay, incur or declarc any dividends or dismibutions with
respect to its shareholders or amend its Certificate of Incorporation or By-Laws, without the
prior written consent of the Company and BP Debenture Holder;

iv. not authorize, issue, sell, purchase or redeemn any shares of its
capital stock or any options or other riphts to acguire ownerships interests without the prior
written consent of the Company and BP Debenture Holder;

V. not incur any indebtedness for money borrowed or issue and debt
securities, or incur or suffer to be incurred any liability or obligation of any nature whatyoever,
except thoge incurred in the Ordinary Course of Business, or cause or permit any material lien,
encumbrance or security interest to be created or arise on or in respect of any material portion of
its properties or assets;

vi. oot make any investmetit of a capital nature either by purchased
stock or securities, contribution to capital, property transfer or otherwise, or by the purchase of
any property or assets of any other Person;

vii.  not do any other act which would cause representation or warranty
of BP in thizs Agreement to be or begome untruc in any material respect or that is not in the
Ordinary Course of Business consistent with past practice;

vili, report periodically to the BF Debenture Holder concerning the
status of the business and operations of BP; and

ix. confer with the BP Debenture Holder concerning operational
matters of 2 material nature.

(b)  Proposals: Other Offers. Commencing on the date of execntion of this
Agreement through the Post-Closing Date, BP shall not, directly or indirectly (whether through
an employee, a representative, an agent or otherwise), solicit or encoursge any inguiries or
proposals, engage in negotiations for or consent to or enter into any agreement providing for the
acquisition of its business, BP shall not, directly or indirectly (whether through an employes, &
representative, an agent or otherwise) disclose any nonpublic information relating to BP or affotd
access to any of the books, records or other properties of BP to any person or entity that is
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considering, has considered or is making any such acquisition inquiry or proposal relating to the
BP’z business.

(c} Further Agsurapcss. Prior to the Post-Closing Date, with the cooperation
of the Company where appropriate, BP shall:

i prompily comply with all filing requirements which federal, state
or local law may impose on BP with respect to the Contemplated Transactions by this
Agreement; and

. take all actions necessary fo be teken, make any filing and obtain
any consent, authorization or approval of or exemption by any govemmental authority,
regulatory agency or any other third party (inchuding without limitation, any landlord or lessor of
the Company and any party to whom notification is required to be delivered or from whom any
form of consent is required) which is required te be filed or obtained by BP in connection with
the Contemplated Transactions by this Agreement.

(d)  Actions by BP. BP shall take no action or enter into any agreements or
arTangeinents except as may be required by this Agreement.

() No Change in Capital Stock, Prior to the Effective Time, no change will
be made in the authorized, issued or outstanding capital stock of BP, and no subscriptions,
options, rights, warrants, calls, commitments or agreements relating to the authorized, issued or
outstanding capital stock of BP will be entered into, issued, granted or created.

(D Access to Additional Agreements gnd Information, Prior to the Post-
Closing Date, BP shall make avzilable to the Company and BP Debenture Holder (as well as its
shareholders, counsel, accountants and other representatives) any and all agreements, contracts,
documents, other instrurnents and persommel imaterial of BP’s business, including without
lirnitation, those contracts to which BP is a party and those by which ifs business or any of BP’s

. assets are hound.

(g)  Fupher Assusnces. Prior ta the Post-Closing Date, with the cooperation
of the Company and Acquisition where appropriate, BP shall use cormmerciaily rcasomable
efforts to:

i promptly comply with all filing requirements which federal, state
or local law may impose on BP with respect to the Contemplated Transactions by this
Agresrnent; and

i, take all actions necessary to be taken, make any filing and obtain
any consent, anthorization or approval of or exemption by any govemmental authority,
regulatory agency or any other third party (including without limitation, any landlord or lessor of
BP and any party to whom notification is required to be delivered or from whom any form of
consent is required) which is required to be filed or obtained by BP in connection with the
Contemplated Trangactions by this Agreement.
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53  Covernmental Filipgs and Copsents, The Company, Acquisition and BP

shall cooperate with one another in filing any necessary applications, reports or other documents
with any federal or state agencies, authorities ot bodies having jurisdiction with respect to the
business of the Company, or Acquisition or the by this Agreement and in seeking any necessary
approval, consultation or prompt favorable action of, with or by any of such agencies, authorities
or bodies.

54 Dublicity. Any public ammouncement or press rclease relating to this
Agreement or the Contemplated Transactions must be approved by the BP Debenture Holder and
the Company in writing before being made or released. The Company shall have the right to
issue a press release without the BP Debentiure Holder’s written approval if in the opinion of the
Company’s counsel such a release is necessary to comply with SEC Rules and Regulations;
provided that, the BP Debenture Holder receives a copy of such prepared press release for
purposes of review at least 24 hours before it is issued. This 24 hour period may be shortened if
in the opinion of the Company’s counsel it is required by iaw; provided that, the BP Debenture
Holder and the Company receives a copy of such release as long as reasonably practical before it
is issued.

55 Tag Returng, The curent officers of the Company shall have the right to
prepare any tax retums of the Company with respect to any period that ends on or befors the
Post-Closing Date, which tax returns shall be prepared in a manner consistent with prior tax
retuns. Such tax retums shall be timely filed by the Company, BP and the Company shall
cooperate with said officers in the preparation of such tax retmns. The Company may not amend
any Company tax return relating to a period throngh or including the Post-Closing Date without
the prior written consent of the BF Debenture Holder, which consent will not be unreagonably
withheld.

ARTICLE VI
CONDITIONS
6.1  Condjtions to Obligations of BP. The obligation of BP to consumimnate the
Contemplated Transactions is subject to the fulfillment of each of the following conditions:
(a) Coples of Resolutions. At the Post-Closing (i) the Company shall have

furnished BP with s certificate of its CEQ or president, ag the case may be, in the form of
Exhibit 6.1(a} annexed hereto, certifying that attached thereto are copies of resolutions duly
adopted by the board of directors of the Company suthorizing the exccution, delivery and
performance of this Agreement and all other necessary or proper corporate action to enable the
Company to comply with the terms of this Agreement and (i) Acguisition shall have furpished
BP with a certificate of its CEQ or president, as the case may be, in the form of Exhibjt 6.1(e)
annexed hereto, cettifying that attached thereto are copies of resolutions duly adopted by the
board of directors of Acquisition avthorizing the execution, delivery and performance of this
Agreement and all other necessary or proper corporate action to engble Asquisition to comply
with the terms of this Agreeraent.
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(b)  Qpinion of Company’s Counsel. The Company shall have furnished to
BP, at the Post-Closing, with an opinion of its Jegal counsel, dated as of the Post-Closing Dats,

substantially in the form of Exhibit 6.1(b} armexed hercto.

{c)  Opinion of Company’s Counge]l. The Company shall have firnished to

BP, at the Post-Closing, with an opinion of the special securities counsel, coumsel to the
Company, dated as of the Post-Closing Date, substantially in the form of Exhibit 6.1{c} annexed
hereto.

(i Struction to Agent. The Company shall have furnished
to BP, at the Post-Closing, with a letter from its legal counsel to its transfer agent, to accept the
legal opinion set forth in Section 6.1(c), dated as of the Post-Closing Date, substantially in the
form of Exhibit 6.1{d) annexed hereto.

(e) f R entations arranties: Per o of Covenanis,
Each of the representations and warranties of the Company and Acguisition set forth in this
Agreement was true, correct and complete in all matetial respects when made and shall also be
true, correct and complete in all material respects at and as of the Post-Closing Date, with the
same force and effect as if made at and as of the Post-Closing Date, The Company shall have
performed and complied in all material respects with all agreements and covenants required by
this Agreement to be performed by the Company and Acquisition at o prior to the Post-Closing
Date.

(f) Delivery of Certificate. (A) The Company shall have delivered to BP a
certificate, in the form of Exhibit 6.1(f) annexed hereto, dated the Post-Closing Datz, and signed
by the CEO of the Company affirming that the representations and warranties as set forth in
Sections 4.1 were and are true, comect and complete as required by Section 6.1(e) and (B)
Acquigition shall have delivered to BP a certificate, in the form of Exhibit 6,1(h) annexed
hereto, dated the Post-Closing Date, and signed by the CEQ of Aequisition affirming that the
tepresentations and warranties as set forth in Section 4.1 were and are true, cotrect and complete
as Tequired by Section 6.1(e).

(&) Consents gnd Waivers. At the Post-Closing, any and all necessary
cansents, authorizations, orders or approvals shall have been obtained, except as the same shall
have been waived by the BP De¢benture Holder.

(hy  Litigation, On the Post-Closing Date, there shall be no effective
injunction, writ or preliminary restraining order or any order of any kind whatsoever with raspect
{0 the Company issued by a court or governmental agency (or other governmental or regulatory
authority) of competent jurisdiction restraining or prohibiting the consummation of the
Contemplated Trangactions or makmg consutnmation thereof unduly burdensome to BP. On the
Post-Closing Date and immediately prior to consummation of the Conternplated Transactions, no
proceeding or lawsuit shall have been commenced, be pending or have been threatened by any
governmental or regulafory agency or authonty or any other Person with respect to the
Conternplated Transactions. .
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(i) Delivery of Documents and Qther Information. Prior to the Post-Closing
Date, the Company and Acquisition shall have made available or delivered to BP all of the
agreements, contracts, documents and other instruments required to be delivered pursuant to the
provisions of this Agreement.

6.2  Copditions tp Obligations of the Companpy and Acguisition. The
obligations of the Company and Acquisition to consurnmate the Contemplated Transactions are
subject to the fulfillment of each of the following conditions:

(2) Copies of Resolutions. At the Post-Closing, BP shall have fumished the
Company with a certificate of its President, in the form of Exhibit6.2(a) anncxed hereto,
certifying that attached thereto are copies of resoluiions duly adopted by the board of directors of
BP authorizing the execution, delivery and performance of the tertns of this Agreement and all
other necessary or proper corporate action to enable BP to comply with the terms of this

Agreernent,

(»)  Opinion of BP’s Counsel. BP shall have furnished to the Company, at the
Post-Closing, with an opinion of counsel to BP, dated as of the Post-Closing Date, substantially
in the form of Exhibit 6.2(b) annexed hersto.

(¢)  Opinion of BP's Coungel. BP shall have furnished to the Company, at the
Closing, with an opinion of the special securities counsel the Company dated as of the Post-
Closing Date, substantially in the form of Exhjbit 6.2{c) annexed hereto.

(d) of R tationg and Wi ties: .
Each of the representations and warrantiss of BP was true, correct and complete in all material
respects when made and shail also be trus, correct and complete in all material respects at and as
of the Post-Closing Date, with the same force and effact as if made at and as of the Post-Closing
Date. BP shall have performed and complied in all material regpects with all agreements and
covenants required by this Agreement o be performed by BP at or prior to the Post-Closing
Date. :

() Delivery of Certificate. BP shall have delivered te the Company a
certificate, in the form of Exhibit 6.2(e) annexed hereto, dated the Post-Closing Date and signed
by the President of BP, affinming that the representations snd warranties of BP as set forth in
Section 4.2 were and arc frue, correct and complete and BP's agreements and covenants have
been performed as required by Section 6.2(d).

(®  Compliance with Rule 504 In connection with the issuance of the
Securities by BP under the Purchase Agrecment, on or prior to the Post-Closing Date BP zhall be
in full compliance with Rule 504 of Regulation D of the Securities Act of 1933, ag amended, and
BP shail have delivered to the Company at the Post-Closing 1 filed copy of the Form D required
to be filed with the SEC in connection therewith.

(g)  Consents and Waivers. On or prior to the Pest-Closing Date, any and all

necessary consents, authorizations, orders or approvals shall have becn obfained, except as the
sarne shall have been waived by the Company.
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(h)  Liligation. ©On the Post-Closing Date, there shall be no effective
infimction, writ or preliminary restraining order or any order of any kind whatsoever with respect
to BP issued by a court or governmental agency (or other governmental or regulatory authority)
of competent jurisdiction testraining or prohibiting the consummation of the Contemplated
Transactions or making the consummation thergof unduly burdensome to the Company or BP.
On the Post-Closing Date, no proceeding or lawsuit shall have been commenced, threatened or
be pending or by any governmental or regulatory agency or authority or any other person with
respect to the Contemplated Transactions,

()  DRelivery of Documents and Other Information. Prior to the Post-Closing
Date, BP shall have made available or delivered to the Company all of the agreements, contracts,
documents and other instruments required to be delivered pursuant to the provisions of this
Agreement. - - -

G4) Investment Undertgking. Prior to the Post-Closing, BP shall have
delivered to the Company an undertaking, in fortn and substance reasonably satisfactory to the
Company, duly executed by each of the stockholders of BP pursuant to which each such
stockholder (i) certifies that he is an “accredited investor” {(within the meaning of Regulation D
of the Securities Act of 1933, as amended), (ii) undertakes to acquire the Company Common
Stock Shares to be acquired by such stockholder pursuant to this Agreement for his own account,
for investment, (iif) agrees that such shares are *restricted securities” and that he will not sell,
agsign, transfer or otherwise dispose of any of such shates, or any interest fherein, except in
compliance with the repistration regquirements of all applicable federal and state securities laws,
and (iv) acknowledges that the certificates representing such shares will bear an appropriate
lagend reflecting the foregoing.

ARTICLE VI
TERMINATION
7.1 Tepmivation by Mutual Agreement. This Agreement may be terminated at

any time by mutual consent of the parties hereto, provided that such consent to terminate is in
writing and is signed by each of the parties hereto.

7.2 ingtion for Fail Cloge. This Agresment shall be automatically
terrninated if the Closing shall not have ocourred within ten (10) daye of the date hereof {(except
if such 10™ day is not a Business Day, then the next Business Day).

7.3 Tepnination by QOperatiop of Law. This Agreement may be terminated by
any party hereto if there shall be any statute, rule or regulation that renders consummation of the
Contemplated Transactions illegal or otherwise prohibited, or a court of competent jurisdiction
or any government (or governmental authority) shall have issued an order, decree or niling, or
has taken any other action resttaining, enjoining ot otherwise prohibiting the consummation of
such transactions and such order, decree, ruling ot other action shall bave become final and
nonappealable,
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7.4  Temination for Failyre to Perform Covepants or Conditions. This

Agreement may be terminated prior to the Post-Closing Date:

() by BP i (i) amy of the represcntations and warranties made in this
Agreement by the Company or Acquisition shall not be materially true and correct, when made
or at any time prior to conswnmation of the Contemplated Transactions as if made at and as of
such time; (ii) any of the conditions set forth in Section 6.1 hereof have not been fulfilled in all
material respects by the Post-Closing Date; (iii) the Company or Acquisition shall have failed to
observe or perform any of its material obligations under this Agreement; or (iv) as otherwise set
forth herein; ot

(b) by the Company or Acquisition if: (i) any of the representations and
warranties of BP shall not be materially tme and correct when made or at any time prior to
consummation of the Contemplated Transactions as if made at and as of such time; (ii) any of the
conditions set forth in Section 6.2 hereof have not been fulfilled in all material respects by the
Post-Closing Date; (iii) BP shall have failed to observe or perfortn sny of their material
respective obligations under this Agreement; or (iv) as otherwisc set forth herein.

7.5 Eff ingtion or Default: edigs. In the ¢vent of termination
of this Agreement as set forth above, this Agreement shall forthwith become void and there shall

be no liability on the part of any party hereto, provided that such party is a Non-Defaulfing Party
(as defined below). The foregoing shall not relieve any party from liability for damages actually
ineurred as a result of such party’s breach of any term or provision of this Agreement.

7.6  Remedies; Specific Performance. In the event that any party shall fail or
refuse to consummate the Contemplated Transactions or if any default under or beach of any
representation, warranty, covenant or condition of this Agreement on the part of any party (the
“Defaulting Party™) shall have occurred that results in the failure to consummate the
Contemplated Transactions, then in addition to the other remedies provided hercin, the
non~defaulting party (the *Non-Defaulting Party™) shall be entitled to seek and obtain money
damages from the Defaulting Party, or may seek to obtain an order of specific performance
thereof against the Defaulting Party from a court of competent jurisdiction, provided that the
Non-Defaulting Party seeking such protection must file its request with such comrt within
forty-five (45) days afier it becomes aware of the Defaulting Party’s failure, refusal, default or
breach. In addition, the Non-Defaulting Party shall be entitled to obtain from the Defaulting
Party court costs and reasonable attorneys’ fees incurred in connection with or in pursuit of
enforcing the rights and remedies provided hereunder.

ARTICLE vII
SURVIVAL; INDEMNIFICATION
8.1 Survi of reg ions W jes of Company. All

representations and warranties of the Company shall survive the execution and delivery of this
Agreement and the Post-Closing hereunder and shall thereafter continue in full force and effect
until the carlier of (i) the second anniversary of the Post-Closing Date and (ii) the BP Debenture
has heen fully converted and shall then terminate except to the extent that notice of the
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Company’s or Acquisition lisbility in respect of any inaccuracy in or breach of any
representation or warranty shall have been given on or prior to such second anniversary.

82  Swrvival of Representations apd Warranties of BP. All representations
and warranties of BP shall terminate upon the Closing except to the extent that notice of BP’s
lighility in respect of any inaccuracy in or breach of amy representation ar warranty shall have
been. given on or prior to Closing.

8.3  QObligatiog of to Indempify. The Company agrees io
indemnify, defend and hold harmless BP (and its directors, officers, employees, affiliates,
shareholders, debenture holders, agents, sttomeys, successors and assigns) from and against all
losses, liabilities, damages, deficiencies, costs or expenses (including interest, penalties and
reasonable attomeys’ and comsultanis’ fees and disbursements) (collectively, “Losses™) based
upon, arising out of or otherwise in respect of any (i) inaccuracy in any representation or
warranty of the Company contained in this Agreement or in the Schedules and Exhibits hereto or
(ii) breach by the Company of any covenant or agreement contained in this Agreement.

84  Obligation of and BP to Indempify. BP agrees to indemnify, defend and
hold harmless the Company (and its directors, officers, employecs, affiliates, sharcholders,
agenis, attomeys, successors and assigns) from and againat any Losses based upon, arising out of
or otherwise in respect of any (i) inaccuracy in any representation or warranty of BP contained in
this Agreement or (ii) breach by BP of any covenant or agreement contained in this Agreement,

8.5  Notige and Qpporhunity to Defend (2) Promptly after reccipt by any
Person entitled to indemnity under this Agreement (an “Indemmites”) of notice of any demand,
¢laim or circurstances which, with the lapse of time, would or might give rise to a claim or the
commencement (Or threatened commencement) of any action, proceeding or investigation (an
“Agserted Ligbility”) that may result in a Loss, the Indemnitee shall give notice thereof (the
“Claims Notice™ to any other party {or pariies) who is or may be obligated to provide
indemnification pursuent to Section 8.3 ot 8.4 (the “Indemnifying Party”). The Claims Notice
shall . deseribe the Asserted Liability in reasonsble detail and shall indicate the amount
{estimated, if necessary and to the extent feasible) of the Loss that has been or may be suffered
by the Indemmnitee.

()  The Indemnifying Party may elect to compromise or defend, at its own
expense and by its own counsel, any Asserted Liability. If the Indemnifying Pariy elects to
compromise or defend such Asserted Liability, it shall within 30 days after the date the Claims
Notice is given {or sooner, if the nature of the Asserted Liability so requires) notify the
Indemnitee of its intent to do so, and the Indemnites shall cooperate, at the expense of the
Indemnifying Party, in the compromise of, or defense against, such Asscrted Liability. If the
Indermifying Party elects not to compromige or defend the Asgerted Liability, fails to potify the
Indemnitee of its election as herein provided or contests its obligation to indemnify under this
Agreement, the Indemnitee may pay, compromise or defend such Asserted Liability and all
reasonable expenses incutred by the Indemnitee in defending or compromising such Asserted
Liability, all amounts required to be paid in connection with any such Asserted Liability pursuant
to the determination of any court, governmental or regulatory body or arbitrator, apd amounts
required to be paid in comnection with any compromise or settlement consented to by the
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Indermnitee, shall be borne by the Indemnifying Party. Except as otherwise provided in the
immediately preceding senfence, the Indemnitee may not settle or compromise any clairn over
the objection of the Indemnifying Party. In any event, the Indemnitee and the Indemnifying
Party may participate, at their own expense, in (but the Indemnitee may not control) the defense
of such Asserted Liability. If the Indemnifying Party chooses to defend any claim, the
Indemnitee shall make available to the Indemnifying Party any books, records or other
documents within its conivel that ars necessary or appropriate for such defense.

ARTICLE IX

DEFINITIONS

The following terms, which are capitalized in this Agreement, shall have the
meanings set forth below for the purpose of this Agreement.

“Applicable Coptract” means any Contract (a) under which the Company has or
may acquire any rights, (b} under which the Company or BP, as the case may be, has or may
become subject to any obligation or Kability or (c) by which the Company or BP, as the case may
be, or any of the assets owned or used by it is or may become bound.

“Contemplated Transactions™ means all of the transactions contemplated by this
Agreement, including, without liznitation:

(1) the Merger; and

(2}  the performance by the parties of their respective covenants and
obligations imder this Agreement.

"Environmental ] awg" means all applicable federal, state, local or foreign laws,
rules and regulations, orders, decrecs, judgments, permits, filings and licenses relating (i) to
protection and clean-up of the environment and activities or conditions related thereto, including
those relating to the generation, handling, disposal, transportation or release of hazardous
substances and (ii) the health or safety of employsss in the workplace environment, all as
amended from time to timne, and shall also include any common law theory based on nuisance,
trespass, negligence or other tortious conduct.

“ERISA™ means the Employee Retirernent Income Sseurity Act of 1974 or any
successor law, and regulations and roles issued pursuant to such law or any successor law.

“GAAP” means generally accepted accounting principles in the United States,
applied on a consistent basis. T

“Law™ means all applicable laws, statutes, ordinances, rules, regulations, orders,

writs, injunctions, judgments or decrees entered, enacted, promulgated, enforced ot issued by
anty court or other governmental or regulatory authority, domestic or foreign.
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“Legal Requirement” means any federal, state, local, municipal, foreign,
international, multinational or other administrative law, ordinance, prineiple of common law,
regulation, statuie, treaty, court or arbitrator.

“Order” means any award, decision, injunction, judgment, order, ruling, subpoena
or verdict entered, issued, made or rendered by any court, administrative agency or other
governmental bedy or by any arbitrator,

“Ordinary Course of Bysiness” means an action taken by a Person where:

(1)  such action is consistent with the past practices of such Person and is
taken in the ordinary course of the normal day-to-day operations of such Person;

{2)  soch action is not required to be authorized by the board of directors of
such Person (or by any Person or group of Persons exercising similar authority); and

(3)  such action {s similer in nature and magnitude to actions customarily
takert, without any authorization by the board of directors (or by any Person or group of Persons
cxercising similar authority), in the ordinary course of the normal day-to-day operations of other
Persons that are in the same line of business as such Person,

“Crganizational Documents™ means the articles or certificate of incorporation and
the by-laws of a corporation and any amendment thereto.

“Person” means any individual, corporation (including any non-profit
corporation), general or limited partnership, limited Liability company, joint venture, estate, trust,
asgociation, organization, labor union or other entity or governmental body.

“Proceeding” means any action, arbitration, audit, hearing, investigation,
litigation or suit (whether civil, ¢riminal, administrative, investigative or informal) commenced,

brought, conducted or heard by or before, or otherwise involving, any governmental body or
arhitrator,

“SEC” means the United States Securities and Exchange C‘,_qmmj:v,siom
“Secyrities Act” means the Securities Act of 1933, as amended. ”
ARTICLE X
MISCELLANEOUS
10.1 Fees and Expenses. Except as otherwise provided in this Agreement, each
party hereto will bear its own legal, accounting and other fees and expenses incident to the

Contemplated Transactions herein. Any fees and expenses required to be paid by any party
hereunder shall be limited to reasonable and necessary fees and expenses

16.2  Modification, Amendments and Wajver. The parties hereto may amend,

modify or otherwise waive any provision of this Agreement by mutual consent, provided that
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such consent and any amendment, modification or waiver is in writing and is signed by each of
the parties hereto.

10,3 Assignment. Neither the Company nor BP shall have the authority to
assign its respective rights or obligations under this Agreement without the prior written consent
of the BP Debenture Holder.

104 Successors. This Agreement shall be binding upon and, to the extent
permifted in this Agreement, shall inure to the benefit of the parties and their respective
successors and permitted assigns.

10.5 Entire Agreement This Agreement and the exhibits, schedules and other
documents referred to herein contain the entire agreement among the parties hereto with respect
to the Conternplated Transactions and supersede all prior agreements with respect thereto,
whether written or oral.

106 GQGoverping Law. This Agreement and the exbibits hereto shall be
governed by and construed in accordance with the laws of the State of New York, without giving
effect to principles of conflicts or choice of laws thereof. Any action to enforce the terms of this
Agreement or any of its exhibiis shall be brought exclusively in the state and/or federal courts
sitnate in the County and Siate of New York. Service of process in any action by either party fo
enforce the terms of this Agreement may be made by serving a copy of the summons and
complaint, in addition to any other relevant documents, by commercial overnight courier to the
other party at its principal address set forth in this Agreement.

10.7 Notices. Any notice, request, demand, waiver, consent, approval, or
other communication which is required or permitted to be given to any party hereunder shall be
in writing and shall be deemed given only if delivered to the party personally or sent to the party
by telecopy (prompily followed by a hard-copy delivered in sccordance with this Section 10.7)
or by registered or certified mail (return receipt requested), with postage and registration or
certification fees thereon prepaid, addressed 1o the partty at its address set forth below:

Ifto BP: Brooklyn Pastry Inc.
¢/o Dominick Calarco
109 Kean Street
West Babylon, New York 11704
Attri; Dominick Calarco
Tel: (631) 643-6663
Fax: (631) 643-6619

If to Acquisition: BP Acquisition, Ine.
/o Kramer Levin Nafialis & Frankel LLP
816 Third Avepue
New York, NY 10022-3852
Attn: Peter 8. Kolsvzon. Esq.
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Telephone:  (212) 715-9100
Fax: (212) 715-8000

If to the Company:  Columbia Bakeries, Inc.
294 Valley Road
Middletown, Rhode Island 02842
Attn:  Rounsevelie W. Schaum
Tel: (401) 841-0430
Fax: {401) 841-8635

with copies to: Kramer Levin Naftalis & Frankel LLP
919 Third Avenue
New York, NY 10022-3852
Atin: Peter 8. Kolevzon, Esq.
Telephene:  (212) 715-9100
Fax: (212} 715-8000

Goitbetter & Partners, LLP —
630 Third Avenue

New York, New York 10017
Attn.: Adam S, Gotibetter, Esq.
Tel: (212) 983-6900

Fax: (212) 983-9210

or to such other persons or addresses as may be designated in writing by the party to receive such
notice. If mailed as aforesaid, the day of mailing or transmission shall be the date any such
notice shall be deemed to have been delivered,

108  Coupterparts, This Agreement may be executed in two or more
counterparts, each of which shall be an original, but all of which shall constitute but one
agreement. In the event that any signature is delivered by facsimile transmission, such signature
shall create a valid and binding obligation of the party executing (or on whose behalf such
signature is executed) the garne with the same force and effect as if such facsimile signature page
were an original thercof,

109 Rights Cumylative. All rights, powers and privileges conferred hereunder
npon the parties, unless otherwise provided, shall be camulative and shall not be resiricted to
those given by law, Failure to exercise any power given any party hercunder or to insist upon
strict compliance by any other party shall not constitute a waiver of any party’s right to demand
exact compliance with any of the terms or provisions hereof.

10.10 Severability of Provigions. The provisions of this Agreement shall be
considered severable in the event that any of such provisions arc held by a court of competent

jurisdiction to be invalid, void or otherwise unenforcesble. Such invalid, void or otherwise
unenforceable provisions shall be automatically replaced by other provisions which are valid and
enforceable and which are as similar as possible in term and intexnt to those provisions deemed to
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be invalid, void or otherwise unenforceable. Notwithstanding fhe foregoing, the remaining
provisions hereof shall remain enforceable to the fullest extent permitied by law.

10.11 Headings. The headings set forth in the asticles and seetions of this
Agreement and in the exhibits and the schedules to this Agrsement are inserted for convenience
of reference only and shall not be deemed to constitute a part hereof.

[Signature Page Follows]
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IN WITNESS WHEREOF, the parties hereio have caused this Agreement to be
executed and delivered on the date and year first above written.

COLUMEBIA BAKERIES, INC.

By: _/3/ Roungevelle 8. Schaum ,
Rounsevelle S. Schaum, President and CEQ

BF ACQUISITION, INC.
By: _/s/ Rounsevelle 8, Schapm
Rounsavells S, Schaum, President and CEQ

BROOKLYN PASTRY INC. .

By: /¢/ Dominick Calarco
Dominick Calarco, President
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