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AMENDED AND RESTATED ARTICLES OF INCORPORATION
OF ‘

AXOGEN CORPORATION

To the Department of State
State of Florida

Pursuant to the provisions of the Florida Business Corporstion Act, the corporation
hereinafier named (the “Corporation™), does hereby amend apd restate its Articles of

Incorporation.
1. The name of the corporation is Axogen Corporation

2. The text of the Second Amended and Restated Articles of Incorporation. of the
corporation, as amended hereby, is apnexed hereto and made 2 part hereof. '

LR B R R

CERTIFICATE
It is hereby certified that:

1. The amexed restatement (Second Amended and Restated Articles of
Incotporation) contains amendments to the Articles of Incotporation of the
corporation requiring shareholder approval,

2. The e ,of adoption of the aforesaid amendments wes
o] Zecil .

3. More than one voting group of sharcholders was entitled to vote on the said
amendments and restatement,

4. The number of votes cast for the sald amendments a.n& restatement by the said
voting groups of shareholders was sufficient for the approval thereof.

Executed on E:é g(_'[im 2»‘%"{’
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SECOND AMENDED AND RESTATED ARTICLES OF INCORPORATION 57,
OF "%)c <
AXOGEN CORPORATION T2 f;\
Eh ~
Anticlo 1 “ o= O
Ca s
Name. The name of this corporation is AxeGen Corporation. ’%ﬁ } '@0

Principal Office. The street address of the principal office of the Corporation is 2153 SE
Hawthorne Road, Gainesville, Florida 32641-7552. The mailing address of the Corporation is
P.0O. Box 357787, Gainesville Florida 32635-7787.

icle

Duration. The period of duration of this Corporation shall be perpetual, commencing on
the date of execution and acknowledgment of these articles.

Article IV,

Purpose. The purpose of this Corporation is to engage in any activities or businesses
permitted under the laws of the United States and under the Florida Business Corporation Act.

Article V

The Corporation is authorized to issue two classes of stock to be designated, respectively,
“cammon stock” and “preferred stock.” The total number of shares that the Corporation is
authorized to issue Is 55,000,000 shares, of which (a) 35,607,424 shares shall be common stock
{the “Commeon Stock™} and (b) 19,392,576 shares shall be preferred stock, The preferred stock
and Common Stock shall each have a par value of $0.00001.

Of the Corporation’s authorized preferred stock, 16,847,826 shares shall be designated as
Series B Convertible Preferred Stock (the “Series B Preferred Stock”) and 2,544,750 shares shall
be designated as Series A Convertible Preferred Stock (the “Series 4 Preferred Stock™ and
together with the Series B Preferred Stock, the “Preferred Stock™).

The designations, preferences, powers, qualifications and special or relative rights or
privileges of the Common Stock and the Preferred Stock shall be as set forth below.

1 DIVIDEND RIGHTS.

(a) Series B Preferzed Stock, The holders of the Series B Preferred Stock
shall be entitled to receive, in preference to the hoilders of any other
shares of capital stock of the Corporation, including the Secries A
Preferred Stock and the Common Stock (together, the “Junior Stock™),
out of funds legally available therefor, (i} cumulative cash dividends at
a rate equal to eight percent (8%) per annum on the Series B Original
Issue Price (as defined below), plus (ii) any and all dividends payable

H06000050571 3
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on the Common Stock at a rate per share of the Series B Preferred
Stock equal to the amount holders of the Series B Preferred Stock
would be entitled to receive if they had converfed the Series B
Preferred Stock and had been holders of the Common Stock on the
record date for payment of such dividend payable to holders of
Common Stock. The “Series B Original Issue Price” shall mean $0.46
per sharc as adjusted from time to time to reflect stock dividends,
stock splits, recapitalizations and/or similar events that affects the
mumber of issued and outstanding shares of Series B Preferred Stock.
Except as otherwise provided herein, if’ at any time the Corporation
pays less than the total amount of dividends then declared,
scoumulated or accrued but unpaid with respect to the Series B
Preferred Stock, such payment shall be distributed ratably among the
holders of Series B Preferred Stock based upon the aggregate number
of shares of Series B Preferred Stock held by each such holder. Upon
any conversion of shares of Series B Preferred Stock, all dividends
declared, acoumnulated or accrued and then unpaid shall be taken into
account.

(b) Series A Preferred Stock. No dividends will be accized on the Series
A Preferred Stock, except that dividends will be payable at such time
ag dividends are paid on the Common Stock at a rate per share of
Series A Preferred Stock equal to the amount holders would be entitled
to receive if they had converted the Series A Preferred Stock and had
been holders of Common Stock on the record date for payment of such

dividend payable to holders of Common Stock.

{c} Common Stock. After the payment or declaration and setting aside for
payment of the full cumulative dividends for all prior and then current
dividend periods on all outstanding shares of Preferred Stock
heretofore required to be set aside with respect to the Preferred Stock,
dividends on the Common Stock may be declared and paid, whether
payable in cash, in property or in securities of the Corporation, but
only when and as determined by the Board. The holders of Common
Stock shall be entitled to share equally in and to receive such
dividends in accordance with the number of shares of Commeon Stock
held by each such holder.

VOTING RIGHTS.

(a) Preferred Stock. Except as otherwise provided herein or as required
by law, each holder of shares of Preferred Stock shall be entitled to the
number of votes equal to the number of whole shares of Common
Stock into which gll shares of Preferred Stock held by such holder are
then convertible in accordance with Sections & and 7 below with
respect to any and all matters presented to the shareholders of the
Corporation for their action or consideration. Except as otherwise

2 H06000050571 3
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provided herein or as required by law, holders of Preferred Stock shall
vote together with the holders of Conunen Stock as a single ¢lass on
all actions to be taken by the shareholders of the Corporation.

(b) Common Stock. Except as otherwise provided herein or as required
by law, each holder of Common Stock shall be entitled te vote on all

matters and shall be entitled {0 one vote for each share of Common
Btock standing in such holder’s name on the books of the Corporation.

{c) Record Date.  The number of shares of Preferred Stock or Commeon
Stock are, as the case may be, entitled to vote on any matter shall be
determined in each case as of the record date for the determination of
shareholders entitled to vote on such matter or, if no such record date
is established, at the date such vote is taken or any written consent of

shareholders is solicited.
3. ELECTION OF DIRECTORS.

{a) Series B Preferred Stogk. The holders of a majority of the Series B
Preferred Stock shall have the right to elect three directors to the Board

(the “Series B Directors™).

(b) Common Stock, The holders of a majority of the ontstanding
Cormnon Stock shall have the right to elect two directors to the Board,
one of whom shall be the chief executive officer of the Corporation

then in ofﬁge.
{c) Preferred Stock and Common Stock, The holders of a mgjority of the

outstanding Commeon Stock and Preferred Stock (based upon an
agsumed conversion of the outstanding Series A Preferred Stock and
the outstanding Series B Stock into Common Stock), voting together
as =z single c¢lass, shall have the right to elect two directors to the
Board, each of whom shall be acceptable to the other directors then in

office,
4.  LIQUIDATION RIGHTS.

Upon any dissolution, liquidation or winding-up of the Corporation, whether voluntary or
involuntary {2 “Liguidation Event”), distributions to the sharcholders of the Corporation shall be
made in the following manner and order of priority:

(a) Firat: Series B Preferred Stock Liquidation Preferencg. The holders of

Series B Preferred Stock shall first recejve, prior and in preference to
any distribution of any of the assets of the Corporation to the holders
of Junior Stock, an amount equal to {a) the Series B Ornginal Issuc
Price plus (b) the amount of all declared, accumulated or accrued but
unpaid dividends thereon. If the asgets of the Corporation legally
available for distribution under this Section 4(g) shall be insufficient to

3 HO06000G50571 3
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permit the payment in full to such holders of the Series B Preferred
Stock of the full aforesaid preferential amounts, then the entire assets
of the Corporation legally available for distribution shall be distributed
ratably among the holders of the Series B Preferred Stock in
accordance with the aggregate liquidation preference {as set forth in
this Section 4(a)} of the shares of the Series B Preferred Stock held by

each of them.

(b) Second: Series A Preferred Stock Liquidation Preference. After there

shall have been paid to or set aside for the holders of all outstanding
shares of Series B Preferred Stock, the full preferential amount to
which they are respectively entitled to receive as set forth in Section
4{a), the holders of Series A Preferred Stock shall next receive, prior
and in preference to any distribution of any of the assets of the
Corporation to the holders of Common Stock, an amount equal to the
Series A Original Issue Price (as defined herein). If the assets of the
Corporation legally available for distribution under this Section 4(b)
shall be insufficient to permit the payment in fisll to such holders of the
Series A. Preferred Stock of the full aforesaid preferential amounts,
then the entire assets of the Corporation legally available for
distribution shall be distributed ratably among the holders of the Series
A Preferred Stock in accordance with the aggregate liquidation
preference (ds set forth in this Section 4(b)) of the shares of the Series
A Preferred Stock held by each of them. The “Series A Original Issue
Price” shall mean $0.44 per sharc as adjusted from time to time to
reflect stock dividends, stock splits, recapitalizations and/or similar
events that affect ths number of issued and outstanding shares of
Series A Preferred Stock.

(c) Third; General Liguidation Distributions. After there shall have been
paid to or set aside for the holders of all cutstanding shares of Series B
Preferred Stock and Series A Preferred Stock the full amounts to
which they are respectively entitled to receive as set forth in Sections
d4(a) and (b), all the remaining assets of the Corporation will be
available for distribution to its holders of Preferred Stock and
Common Stock, pro rata based on the number of shares held by them
(calculated as if the holders ‘of Preferred Stock had converted the
Preferred Stock and had been holders of Common Stock immediately
prior to such dissolntion, liquidation or winding-up of the
Corporation),

(d) Deemed Liquidation Events. For purposes of this Section 4, a
Liquidation Event shall be deemed to be occasioned by, or to incinde,
{A) a merger or consolidation of the Corporation with or into another
entity which results in the holders of the voting securities of the
Corporation outstanding immediately prior thercto directly owning
immediately thereafter less than a majority of the voting securities of

4 HO6000050571 3
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the surviving entity outstanding immediately after such merger or
consolidation; (B) a sale of all or substantially all of the assets of this
Corporation (except to a wholly-owned subsidiary of the Corporation;
or (C) the exclusive license of all or substantially all of the inteliectual
property assets of the Corporation (except o a wholly-owned
subsidiary of the Corporation).

(g} Consideration Recgived. In any liquidation, dissolution, or

winding-up of the Corporation, if the consideration received by the
Corporation is other than ¢ash or securities, its value will be deemed
its fair market value as determined in good faith by the Board. Any
securities shall be valued as follows:

(i) Securities not subject to an investment letter or other similar
restrictions on free marketability covered by Section 4(e)(i)
below:

(1) If traded on a securities exchange or through the Nasdag
National or SmallCap Market, the value shall be deemed to be
the average of the closing prices of the securifies on such
quotation system over the thirty-day period ending three days
prior to the closing;

(2} If actively raded over-the-counter, the value shall be deemed
to be the average of the closing bid or sale prices (whichever
is applicable) over the 30-day period ending three days prior
to the closing: and

(3) If there is no active public market, the value shall be the fair
market value thereof, as determined in good faith by the
Board.

(ii) The method of valuation of securities subject to an investment
letter or other restrictions on free marketability (other than
restrictions arising solely by virtue of a shareholder’s status as an
affiliate or former affiliate) shall be to make an appropriate
discount from the market value determined as above in
Section 4(e)(i)(1), (2), or (3) to reflect the approximate fair market
value thereof; as determined in good faith by the Board,

5. REDEMPTION.

(a) Atany time on or after February 24 2011, the Corporation will, subject
to the conditions set forth below, upon receipt of a wrilten request (a
“Redemption Request”) for redemption from holders of at least sixty
six and two thirds percent (66 2/3%%) of the Series B Preferred Stock
then issued and outstanding redeem from each holder of Series B
Preferred Stock all Series B Preferred Stock then held by each such

3 HO8000050571 3



]

FEB-24-2006 15:41 GUNSTER P.09,/23
HO6000050571 3

holder, at a price per share equal to the sum of (A) the Serics B
Original Issue Price, p/us (B) the per share amount of any and all
dividends declared, accomulated or accrued but unpaid therson
through the payment date (the “Redemprion Frice’”). Upon receipt of
the Redemption Request, the Company shall establish an initial
redemption date (the “Initial Redemption Date’™), which shall be no
tore than thirty days following the date of the Redemption Request.
The Redemption Price shall be paid, and each holder’s Series B
Preferred Stock shall be redeemed, in three equal annual installments
on each of the Initial Redemption Date and the first and second
anniversary thereof (each a “Redemprion Date™),

(b) If the funds of the Corporation legally availabie for redemption of
Series B Preferred Stock on any Redemption Date are insufficient to
redeem all of the number of shares of Series B Preferred Stock
required under this Section 5 to be redeemed on such date, those funds
which are legally available will be used to redeem the maximum
possible number of such shares of Series B Preferred Stock ratably on
the basis of the number of shares of Series B Preferred Stock which
would be redeemed on such date if the funds of the Corporation legally
available therefor had been sufficient to redeem all shares of Series B
Preferred Stock required to be redeemed on such date. At any time
thereafter when additional funds of the Corporation become legally
available for the redemption of Series B Preferred Stock, such funds
will be used, at the end of the next succeeding fiscal quarter, to redeem
the balance of the shares which the Corporation was theretofore
obligated to redeem, ratably on the basis set forth in the preceding

sentence.

(¢) The Corporation shall provide notice of its receipt of a Redemption
Request, specifying the time, manner and place of redemption, the
certificate representing the Series B Preferred Stock being redeemed,
and the Redemption Price (a “Redemption Notice™), by first class or
registered mail, postage prepaid, to each holder of record of the Series
B Preferred Stock, at the address for such holders last shown on the
records of the transfer agent therefor (or the records of the
Corporation, if it serves as its own transfer agent), not less than twenty
days prior to the applicable Redemption Date. Each holder of Series B
Preferred Stock shall swrender to the Corporation on the applicable
Redemption Date the certificate(s) representing the shares to be
redesmed on such date, in the manner and at the place designated in
the Redemption Notice,

{d) Unless there shall have been a defanlt in peyment of the applicable
Redemption FPrice, no share of Series B Preferred Stock shall be
entitled to any dividends declared, accumulzated or accrued after its
Redemption Date, and on such Redemption Date all rights of the

& HO6600050571 3
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holder of such share as a stockholder of the Corporation by reason of
the ownership of such share will cease, except the right to receive the
applicable Series B Redemption Price of such share, without jnterest,
upon presentation and surrender of the certificate representing such
share, and such share will not from and after such Redemption Date be

deemed to be outstanding.

(e) If the Redemption Notice shall have been duly given, and if on the
applicable Redemption Date, the Redemption Price payable upon
redemption of the shares of Series B Preferred Stock to be redeemed
on such Redemption Date is paid or tendered for payment ot deposited
with an independent paymient agent so as to be available therefore,
then notwithstanding that the certificates evidencing any of the shares
of Series B Preferred Stock so called for redemption shall not have
been surrendered, dividends and all rights with respect to such shares
shall, after the Redemption Dats, terminate, except the right of the
holders to receive the Redemption Price without interest upon
surrender of their certificate or certificates therefore.

(f) The Common Stock and Series A Preferred Stock shall not be
redeemable. No appraiser shall have the power to expand, madify or
delete any of the procedures set forth herein.

6. OPTIONAL CONVERSION.
The holders of Preferred Stock shall have conversion rights as follows:

{a} Right to Convert. Fach share of Preferred Stock shall be convertible,
at the option of the holder thereof, at any time and from time to time,
inte such number of fully paid and nonassessable shares of Common
Stock as is determined by dividing the Preferred Original Issue Price
(as defined below) by the Conversion Price (as defined below) in
effect at the time of conversion. The “Preferred Original Issue Price”
shall be (x) the Series A Original Issue Price per share for the Serjes A
Preferred Stock and (y) the Series B Qriginal Issue Price plus the per
share amount of any and all dividends declared, accumulated or
accrued but unpaid thereon per share for the Seties B Preferred Stock.
The initial “Conversion Price” shall be the Series A Original Issue
Price per share for the Series A Preferred Stock and the Series B
QOriginal Issue Price per share for the Series B Preferred Stock. Such
initial Conversion Price, and the rate at which shares of Preferred
Stock may be converied into shares of Commeon Stock, shall be subject
to adjustment as provided below.

In the event of a Redemption Notice, the conversion rights of the
shares designated for redemption shall terminate at the close of
business on the third full day preceding the date fixed for redemption,

7 HO6000050571 3
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unless the redemption price is not paid when due, in which case the
conversion rights for such shares shall continue until such price is paid
in full. In the event of a Liquidation Event (or a transaction deemed to
be a Liquidation Event pursuant to Section 4(d) of Article V), the
conversion rights (but not the holders” rights to distributions on an *as
converted basis™ under Section 4(c) of Article V) shall tenninate ai the
close of business on the first full day immediately preceding the date
fixed for the payment of any amounts distributable in such Liguidation
Event (or a transaction deemed to be a Liquidation Event pursnant to
Section 4(d) of Article V) to the holders of Preferred Stock.

(b) Fractional Shares. No fractional shares of Common Stock shall be
issued upon conversion of the Prefered Stock. In lieu of any
fractional shares 1o which the holder would otherwise be entitled, the
Corporation shall pay to such holder an amount in ¢ash equal to such
fraction multiplied by the then effective Conversion Price.

() Mechanics of Conversion.

(i) If a holder of Preferred Stock elects to convert shares of Preferred
Stock into shares of Common Stock pursuant to subsection {a)
above, such holder shall swrender the certificates or certificates
for such shares of Preferred Stock at the principal office of the
Corporation together with written notice that such holder elects to
convert all or any number of the shares of the Preferred Stock
represented by such certificate or certificates.  Such notice shall
state such holder’s name or the names of the nominees in which
such holder wishes the certificate or certificates for shares of
Common Stock to be issued and the effective date of the
conversion (the “Conversion Date™), which may be any date
within the 60-day period following the date on which such notice
is regeived by the Corporation. If required by the Corporation,
certificates swrendered for conversion shall be endorsed or
accompanied by a written instrument or instruments of transfer, In
form satisfactory to the Corporation, duly executed by the
registered holder or such holder’s attorney duly amthotized in
writing. The converting holder shall be deemed to be the record
holder of the resulting shares of Common Stock on the
Conversion Date and the Corporation shall, as soon as practicable
after the Conversion Date (and in any event within three business
days)}, issue and deliver at such office of such holder of Preferred
Stock, or to such holder’s nominess, a certificate or certificates for
the number of shares of Commeon Stock to which such holder shall
be entitled, together with payment in leuw of any fraction of a
share pursuant to Section 6(b) above.

'8 HOs000050571 3
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(if) The Cotporation shall at all times when the Preferred Stock shall
be outstanding, reserve and keep available out of its authorized
but unissued stock, for the purpose of effecting the conversion of
the Preferred Stocl, such number of its duly authorized shares of
Commpon Stock as shall from time to time be sufficient to effect
the conversion of all outstanding Preferred Stock. Before taking
any action which would cause an adjustment reducing the
Conversion Price below the then par value of the shares of
Common Stock issuable upon conversion of the Preferred Stock,
the Corporation will, to the extent permitted by applicable law,
take any corporate action which may, in the opinion of its counssl,
be necessary in order that the Corporation may validly and legally
issue fully paid and nonassessable sharcs of Common Stock at
such adjnsted Conversion Price,

(iii) On the Conversion Date, all shares of Preferred Stock which shall
have been swrendered for conversion as herein provided shall no
longer be deemed to be outstanding and all rights with respect to
such shares, including the rights, if any, to receive notices and to
vote, shall immediately cease and terminate, except only the right
of the holders thersof to receive shares of Common Stock in
exchange therefor and payment of any dividends declared,
accumulated or accrued but unpaid thereon. Any shares of
Preferred Stock so converted shall be retired and cancelled and
shall not be reissued, and the Corporation (without the need for
stockholder action) may from thereafter take such appropriate
action as may be necessary to reduce the authorized Preferred

Stock accordingly,

(iv) The Corporation shall pay any and all issue and other taxes {other
than taxes based on income) that may be payable in respect of any
issuance or delivery of shares of Common Stock upon conversion
of shares of Preferred Stock pursuant to this Section 6. The
Corporationt shall not, however, be required to pay any tax which
may be payable in respect of any transfer involved in the issuance
and delivery of shares of Common Stock in a name other than that
in which the shares of Preferrcd Stock so converted were
registered, and no such issuance or delivery shall be made unless
and unti] the person or entity requesting such issuance has paid to
the Corporation the amount of any such tax or has established, to
the satisfaction of the Corporation, that such tax has been paid.

(d)} Adiustment for Dilutjon If at any time after the date of the filing of
this Second Amended and Restated Certificate of Incorporation with

the Secretary of State of the State of Florida (the “Filing Date™), the
Corporation shall issne any shares of Common Stock, or shall issue
any Common Stock Eguivalenis (as hereinafter defined), for a

g HO6000050571 3
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consideration per share less than the Conversion Price in effect
immediately prior to the issuance of such Common Stock or Common
Stock Equivalents, the Conversion Price of such share of Preferred
Stock in effect immediately prior to each such issuance shafl be
decreased to the amount detertnined in accordarnice with the following

formula:

New Conversion Price = (P1_x OQly + (P2 x 02
Qi+ Q2

For purposes of the foregoing formula:

Pl = Conversion Price in effect immediately prior to such

issusnce.

QI = Number of shares of Common Stock deemed ocutstanding
(in accordance with subparagraph (vi) below) immediately prior to
such issuance.

P2= The per share consideration received by the Corporation
upon such issuance (determined in accordance with subparagraphs (iii)
and (vi) below).

Q2= The aggregate maximum number of shares of Common
Stock deliverable upon exercise or conversion of the Common Stock
Equivalents issued or soid.

For purpose of any adjustment of the Conversion Price pursuant to this
Section 6(d), the following provisions shall be applicable:

() “Common Stock Eguivalents” means any stock or security
convertible into or exercisable or exchangeable for Common
Stock and any right, warrant or option to acquire Common Stock
or any such convertible, exercisable or exchangeable security.

(1) The per share consideration for the sale or issuance of Common
Stock shall be the price per share received by the Corporation
before payment of commmissions, discounts and other expenses.
The value of any non-cash consideration received or receivable
upon the sale or issnance of Common Stock or Common Stock
Equivalents shall be determined in good faith by the Board.

(111} In the case of the sale or issuance of Common Stock Equivalents,
the per share consideration shall be determined by dividing the
maximum nwmber of shares of Common Stock issuable with
respect to such Common Stock Equivalents into the aggregate
considerstion received by the Corporation upon the sale or

10 HO6000050571 3
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issuance of such Common Stock Equivalents plus the minimum
ageregate amount of any additional consideration receivable by
the Corporation upon the conversion or exercise of such Common
Stock Equivalents. For the purpose of calcuiation, such maximum
number of shares shall be assumed to be issued on the earlier of
the payment date or record date for a distribution of such

Common Stock Equivalents.

(iv) If any Common Stock Equivalents inciuded in adjustments under
this Section 6(d) expire or terminate without the Common Stock
to which they related having been issued, the Conversion Price
shall be readjusted to climinate the effect of the assumed issuance
of such Common Stock. If any Common Stock Equivalents by
their terms provide for subsequent increases in the additional
consideration payable for or are amended to provide for the
related Common Stock or for subsequent decreases in the mumber
of shares of Common Stock obtainable, then, upon any such
inereasc ot decrease, the Conversion Price shall be appropriately
readjusted to the extent such Commeon Stock Equivalents have not
then expired or been exercised or converted. The aggregate
increase in the Conversion Price caused by all such readjustments
shall not exceed the decrease in Conversion Frice made upon the
issuance of the Common Stock Equivalents to which such
readjustments relates. If any Common Stock Equivalents by their
terms provide for or are amended to provide for subsequent
decregses in the additional consideration payable for the related
Common Stock or for subsequent incrcases in the number of
shares of Common Stock obtainable, then, upon any such decrease
or increase, the Conversion Price shall be appropriately adjusted
to the extent such Common Stock Eguivalents have not then
expired or boen exercised or converted.

(v} In case the Corporation shall declare a dividend or make any other
distribution upon any stock of the Corporation payable in
Common Stock or Common Stock Equivalents, such Common
Stock or Common Stock Equivalents shall be deemed to have
bean issued or sold without consideration as of the earlier of the

related record or payment date,

(vi) The number of shares of Common Stock outstanding at any point
in time shall inciude all shares then issuable or to become issuable
pursuant to any Common Stock Equivelent then issued or to be
issued, but only to the extent the then effective exercise price or
conversion price of such Common Stock Equivalent is less than or
cqual to the per share consideration for the shares of Common
Stock or Common Stock Equivalents which have given rise to the
Conversion Price adjustment being calculated.
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(vii} The following issuances of Common Stock or Common Stock
Equivalents shall not require adjustment of the Conversion Price
under this Section 6(d): (1) any dividend or distribution on the
Series B Preferred Stock; (2) any stock for which adjustment of
the Conversion Price is made pursuant to Sections 6(e), 6(f), 6(g)
or 6(h) below; (3) securities offered by the Corporation to the
public in a Qualified Public Offering (as defined in Section 7(a)
below); (4) securities issned or securities issuable upon the
exercise or conversion of such securitics to employees,
consultants, directors of the Company pursuant to stock purchase,
stock option plans or other agreement approved by the Board,
including at least two of the Series B Directors; (5) securities
issued or securities issuable upon the excrcise or conversion of
such secunties pursuant to any equipment loan or leasing
arrangement, real property leasing arrangement or debt financing
from a bank or similar finaneial institution approved by the Board,
including at least two of the Series B Directors; and (£) shares
issued with respect to which the holders of not less than sixty six
and rwo-thirds percent (66 2/3%) of the Series B Preferred Stock
waive their rights pursuant to this Section 6.

(e} ustment for Stock Splits and Combinations. If the Corporation
shall at any time or from time to time after the Filing Date effect a
subdivision of the outstanding Common Stock, the Conversion Price
ther in effect immedistely before that subdivision shall be
proportionately decreased. If the Corporation shall at any time or from
time to time after the Filing Date effect 2 subdivision of the Preferred
Stock, the Conversion Price with respect to the Preferred Stock then in
sffect immediately before that subdivision shall be proportionately
increased. If the Corporation shall at any time or from time to time
after the Filing Date combine the outstanding shares of Common
Stock, the Conversion Price then in effect immediately before the
combination shall be proportionately increased. If the Corporation
shall at any time or from time to time after the Filing Date combine the
outstanding shares of Preferved Stock, the Conversion Price with
respect to the Preferred Stock then in effect immediately before the
combination shall be proportionately decreased. Any adjustment
under this paragraph shall become effective at the close of business on
the date the subdivision or combination becomes effective.

(f) Adjustment for Certain Dividends and Distributiops. In the event the

Cotporation at any time, or from time to time after the Filing Date
shall make or issue, or fix a record date for the determination of
holders of Common Stock entitled to receive, a dividend or other
distribution payable in additional shares of Common Stock, then and
in each such event the Conversion Price for the Preferred Stock then in
effect shall be decreased as of the time of such issuance or, in the
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event such a record date shall have been fixed, as of the close of
business on such record date, by multiplying the Conversion Price then
in effect by a fraction:

(1} the numerator of which shall be the total number of shares of
Common Stock issned and outstanding immediately prior to
the time of such issuance or the close of business on such
record date, and

(2} the dencminator of which shall be the total number of shares
of Common Stock issued and outstanding immediately prior to
the time of such issuance or the close of business on such
record date plus the number of shares of Common Stock
issuable in payment of such dividend or distribution;

provided, however, if such record date shall have been fixed and such
dividend is not fully paid or if such distribution is not filly made on
the date fixed therefor, the Conversion Price for the Prefemred Stock
shall be recomputed accordingly as of the close of business on such
record date and thereafter the Conversion Price for the Preferred Stock
shall be adjusted pursuant to this paragraph as of the time of actual
payment of such dividends or distrdbutions; and provided further,
however, that no such adjustment shall be made if the holders of
Preferred Stock simultanecously receive (i) a dividend or other
distribution of shares of Common Stock in a number equal to the
number of shares of Common Stock as they would have received if ail
outstanding shares of Preferred Stock had been converted inte
Common Stock on the date of such event or (i) a dividend or other
distribution of securities which are convertible, as of the date of such
event, into such number of shares of Cornmon Stock as is equal to the
nmnber of additional shares of Common Stock being issued with
respect to each share of Common Stock in such dividend or

distribution. ‘

{(g) Adiystments for Other Dividends and Distributions. In the event the

Comoaration at any time or from time 1o time after the Filing Date shall
make or issue, or fix a record date for the determination of holders of
Common Stock entitled to receive, a dividend or other distribution
payable in securities of the Corporation other than shares of Common
Stock, then and in each such event provision shall be made so that the
holders of the Preferred Stock shall receive upon conversion thereof in
addition to the number of shares of Common Stock receivable
therenpon, the amount of securities of the Corporation that they would
have received had the Preferred Stock been converted into Common
Stock on the date of such event and had they thereafter, during the
period from the date of such event to and including the conversion
date, retained such securities receivable by them as aforesaid during
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such period, giving spplication to all adjustments called for during
such period under this paragraph with respect to the rights of the
holders of the Preferred Stock; and provided finthgr, however, that no
such adjustment shall be made if the holders of Preferred Stock
simultanecusly receive a dividend or other distribution of such
securities in an amount equal to the amount of such securities as they
would have received if all outstanding shares of Preferred Stock had
been converted into Common Stock on the date of such event.

{h) Adjusonent for Reclassification, Exchange, or Substitytion. If the

Common Stock issuible upon the conversion of the Preferred Stock
shall be changed invo the same or a different number of shares of any
class or classes of giock, whether by capifal reorganization,
reclassification, or otherwise (other than a subdivision or combination
or shares or stock dividend provided for above, or 2 reorganization,
merger, consolidation, or sale of assets provided for below), then and
it each such event the holder of each such share of Preferred Stock
shall have the right thereafter to convert such share into the kind and
amount of shares of stock and other securitics and property receivable
upon such reorganization, reclassification, or other change by holders
of the number of shares of Common Stock into which such shares of
Preferred Stock might have been converted immediately prior to such
reorgattization, reclassification, or change, all subject to further
adjustment as provided herein.

(1) Adjustment for Merger or Reorganization. In case of any

consolidation or merger of the Corporation with or into another
corporation or the sale of all or substantially all of the assets of the
Corpoeration to another corporation each share of Preferred Stock shall
thereafter be convertible (or shall be converted into & security which
shall be convertible) into the kind and amount of shares of stock or
other securities or property to which a holder of the number of shares
of Common Stock of the Corporation deliverable upon conversion of
such Preferred Stock would have been entitled upon such
consolidation, merger or sale; and, in such case, appropriate
adjustment (as determined in good faith by the Board) shall be made in
the application of the provisions in this Section & set forth with respect
to the rights and interests thersafier of the holders of the Preferred
Stock, to the end that the provisions set forth in this Section 6
(including provisions with respect to changes in and other adjustments
of the Conversion Price) shall thereafter be applicable, as nearly as
reasonably may be, in relation to any shares of stock or other property
thereafter deliverable upon the conversion of the Preferred Stock.

(i} No_Impainment. The Corporaton will not, by amendment of its
Certificate of Incorporation or through any reorganization, transfer of
assets, conselidation, merger, dissclution, issue or sale of securities or
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any other voluntary action, avoid or seek to avold the observance or
performance of any of the terms to be observed or performed
hereunder by the Corporation, but will at all times in good faith assist
in the carrying out of all the provisions of this Section 6 and in the
taking of all such action as may be necessary or appropriafe in order fo
protect the rights of the holders of the Preferred Stock pursuant to this

Section 6 against impairment,

(k) Certificate_as to Adjustments. Upon the occurrence of each

adjustment or readjustment of the Conversion Price pursnant to this
Section ¢ the Corporation at its expense shall promptly compute such
adjustment or readjustment in accordance with the terms hereof and
furnish to each holder of Preferred Stock a certificate setting forth such
adjustment or readjustment and showing in detail the facts upon which
such adjustment or readjusiment is based. The Corporation shall, upon
the written request at any time (but not more than twice in any 12
month period) of any holder of shares representing at least 5% of the
authorized number of shares of Preferred Stock, furnish or canse to be
furmnished to such holder a similar certificate sstting forth {1} such
adjustments and readjustments, (ii) the Conversion Price then in effect,
and (iii} the number of shares of Common Stock and the amount, if
any, of other property which then would be received upon the
conversion of Preferred Stock.

(1) Taxes. The issnance of certificates representing shares of Common
Stock upon conversion of any Preferred Stock shall be made to each
applicable shareholder without charge for any excise tax in respect of
such issuance. However, if any certificate is to be issued in 2 name
other than that of the holder of record of the Preferred Stock, the
person or persons requesting the issuance thereof shall pay to the
Corporation the amount of any tax which may be payable in respect of
any transfer involved in such issuance, or shall sstablish to the
satisfaction of the Corporation that such tax has been paid or is not due

and payables.
7. MANDATORY CONVERSION.

(a} Upon either (i) the closing of the sala by the Corporation of shares of
Common Stock in a firm commitiment, underwritten public offering
pursuant to an effective registration statement under the Securities Act
of 1933, as amended, through a firm acceptable o the Board at a price
per share of Common Stock equal to at least $2.30 (as adjusted from
time to time to reflect stock dividends, stock splits, recapitalizations
and/or sitmllar events that affects the number of issued and outstanding
shares of Common Stock) and resulting in at least $20,000,000 of
gross proceeds to the Corporation (before deducting waderwriting
discounts and commissions and offering expenses) (a “Qualified
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Public Offering™) or (ii} date of the affirmative vote or written consent
of the holders of not less than sixty six and two-thirds percent (66
2/3%) of the outstanding shares of the Preferred Stock voting together
as one class ((i) or (i), the “Mandatory Conversion Daie™), all
outstanding shares of Preferred Stock shall be converted into shares of
Common Stock at the then effective Conversion Price.

(b) Upon the occurrence of any event specified in subsection (a)(i) or
(a)(ii) above, the outstanding shares of Preferred Stock shall be
converted automatically without any further action by the holders of
such shares and whether or not the certificates representing such shares
are surrendered to the Corporation or its transfer agent; provided,
however, that the Corporation shall not be obligated fo issue
certificates evidencing the shares of Common Stock issuable upon
such conversion wunless the certificates evidencing such shares of
Preferred Stock are either delivered to the Corporation or its transfer
agent as provided below, or the holder notifies the Corporation or its
transfer agent that such certificates have been lost, stolen or destroyed
and ecxccutes an agresment satisfactory to the Corporation o
indemnify the Corporation from any loss incurred by it in connection
with such certificates. TUpon the occurrence of such antomatic
conversion of the Preferred Stock, the holders of such Preferred Stock
shall surrender the certificates representing such shares at the office of
the Corporation or any transfer agent for the Preferred Stock.
Thereupon, there shall be issued and delivered to such holder promptly
at such office and in its name as shown on such surrendered certificaie
or certificates, a certificate or certificates for the number of shares of
Common Stock into which the shares of such Preferred Stock
surrendered were converiible on the date on which such automatic
conversion aceurred.

(¢) All certificates evidencing shares of Preferred Stock which are
required to be swrrendered for conversion in accordance with the
provisions of this Section 7 shall, from and after the Mandatory
Conversion Date, be deemed to have been retired and cancelled and
the shares of Preferred Stock represented thereby converted into
Common Stock for all purposes, notwithstanding the failure of the
holder or holders thercof to surrender such certificates on or prior to
suckh date. The Corporation may thereafter take such appropriate
action {(without the need for stackholder action) as may be necessary to
reduce the authorized Preferred Stock accordingly.

PROTECTIVE PROVISIONS

In addition to the veting rights set forth in Section 2(28) and any vote which
any seéries of Prefetred Stock may have under the Florida Business
Corporation Act, so long as twenty five percent (25%) of the issued
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shares of Scries B Preferred Stock remain outstanding, the Corperation
shall not, and shall cause each of its subsidiaries 10 not, without first
obtaining the affirmative vote or written consent of the holders of not tess
than sixty six and two thirds percent (66 2/3%} of the outstanding shares
of Series B Preferred Stock:

() Redeem, purchase or otherwise acquire for value (or pay into or set
aside for a sinking fund for such purposes) any shares of Preferred
Stock other than in accordance with Section 5 of Article V hereof or
that certain Amended and Restated Shareholders and Registration
Rights Agreement dated February 24, 2006, (the “Sharcholders

Agreement™);

(b) Other than in accordence with the Shareholders Agreement, redeem,
purchase or otherwise acquire (or pay into or set aside for a sinking
find for such purposes) any Junior Stock; provided, however, that this
restriction shall not apply to the repurchase of shares of Common
Stock from employees, officers, directors, consultants or other persons
performing services for the Corporation or any subsidiary pursnant to
agreements under which the Corporation has the option to repurchase
such shares at cost or at the then fair market value of such shares upeon
the occwrrence of certain events, such as the termination of
employment, as determined in good faith by the Board; provided that
the total amount applied to the repurchase of shares of Common Stock
does not exceed $25,000 during any twelve (12) month period;

(c) Anthorize, tlesignate, ¢reate, or issue securitics senior to, or on a parity
with, the Series B Preferred Stock, or increase or decrease the
authorized capital stock of the Corporation;

(d) Pay dividends on or make other disttibutions with respect to any
securities, other than the Series B Preferred Stock;

(¢) Authorize any Liquidation Event or any transaction deemed to be a
Liquidation Event pursuant to Section 4(d) of Article V;

{f) Authorize or permit a subsidiary of the Corporation to sell securities to
any person or entity other than the Corporation;

(g} Authorize any amendment of the Certificate of Incorporation or By~
laws, or take any other action by merger, recapitalization or otherwise,
that would adversely affect the rights of the holders of Series B
Praferred Stock;

(h) Change the number of directors that may constitute the Board from
scven, or such other number of directors as is subsequently approved
in accordance with the provisions of this Section §;

17 HO6000050571 3




FEB-24-2006 1S5:45 GUNSTER P.21-23
HO06000050571 3

(i) Make any purchase, lease or acquisition of all or substantially all of
the stock or assets of any other legal entity;

(i) Enter into any strategic alliance, technology licensing arrangement or
other corporate parinering relationship involving the issuance by the
Corporation of capital stock;

(k) Increase the number of securities issued or securities issuable upon the
exercise or conversion of such securities to employees, consultants and
directors of the Company pursuant to stock purchase, stock option
plans or other agreement approved by the Board {other than to reflect
adjustinents in the eovent of any stock dividend, stock split,
combination or similar recapitalization);

{1} Incur any debt for borrowed money, except for bank loans, loans from
institutional or other third party lenders, equipment leases and similar
agreements in the ordinary and usual course of business not exceeding

$500,000 in the aggregate;

(m}Make or cause to be made the filing of any registration statement by
the Corporation with the Securities and Exchange Commission
pursuant to the Securities Act of 1933, as amended; or

(n) Amend, alter or repeal any of the foregoing provisions of this Section

Article VI
Bylaws. The power to adopt, alter, amend or repeal Bylaws shall be vested in the Board
and shareholders of the Corporation

Article VII

Registered Office and Ageni. The street address of the registered office of the
Corporation is 2153 SE Hawthorne Road, Gainesville, Florida 32641-7552, and the name of the
registered agent of the Corporation is Jamie M. Grooms.

Article VIII

Board of Directors, The number of directors of the Corporation shall be determined from
time to time by resolution adopted by the Board, subject to Article V, Section 3 and Section 8(h).
The business and affairs of the Corporation shall be managed by or under the direstion of the

Board.
Axticle I
Indemnification, Provided the person proposed to be indemmnified satisfies the requisite
standard of conduct for permissive indemnification by a corporation as specifically set forth in
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the applicable provisions of the Florida Business Corporation Act, as the same may be amended
from time to time, the Cotporation shall indemnify its officers and directors and may indemnify
its employees and agents, to the fullest extent permitted by the provisions of the Florida Business
Corporation Act and the Byfaws of the Corporation, as the same may be amended and
supplemented, from and against any and all of the expenses or liabilities incwrred in defending a
civil or criminal proceeding, or other matiers referred to in or covered by said provisions,
including advancement of expenses prior to the final disposition of such proceedings and
amounts paid in settlement of such proceedings, both as o action in his or her official capacity
and as to action in another capacity while an officer, director, employee or other agent. The
indemnification provided for herein shall not be deemed exclusive of any other rights to which
those indemnified may be entitled under any bylaw, agreement, vote of shartholders or
disinterested directors or otherwise. Such indemnification shall continue as to a person who has
ceased to be a director, officer, employee or agent, and shall inure to the benefit of the heirs and
personal representatives of such a person. Except as otherwise required by law, an adjudication
of lability shall not affect the right to indemnification for those indemnified.

Articlg X
Amendment. Subject to Article V, Section 8, the Corporation reserves the right to amend

or repeal any provision contained in these Amended and Restated Articles of Incorporation in the
manner prescribed by the Florida Business Corporation Act and all rights conferred upon

shareholders are granted subject to this reservation.
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SECOND AMENDED AND RESTATED ARTICLES OF INCORPORATION
OF
AXOGEN CORFORATION

ACCEPTANCE OR APPOINTMENT AS REGISTERED AGENT
Having been pamed as repistered agent and to accept service of process of Axogen
Caorporation, 2 Flotida corporation, at the place designated in the forgoing Amended and
Restated Articles of Incorporation, I herebry accept the appointment as registered agent and agree
to act in this capacity. I further agree to comply with the provisions of all statutes relating to the

proper and complete performance of my duties, and T am familiar with and aceept the obligations

of my position as registered ag

7]
amie M. Groombk
Date: February 2—*‘2: 2006
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