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June 30, 2017

FLORIDA DEPARTMENT OF STATE

SCURCZ MOLECULAR CORPORATICN Busion of Corporations

4989 SW 74TH COURT
MIAMI, FL 33155

SUBJECT: SOURCE MOLECULAR CORPORATION
REF: 202000093618

**PLEASE GIVE THE ORIGINAL SUBMISSION DATE AS
THE F“_E DATE _ 6/29/1 7**********************

We received your electronically transmitted document. However, the
document has not been filed. Please make the following corrections and
refax the complete documert, including the electroric filing cover sheet.

THF. FIRST PAGE OF THE ARTICLES OF MERSER IN SECTION FOURTH..... STATES THAT
THE MERGER SHALL BECOME EFFECTIVE ON THE DATE AND AT THE TIME THAT THE
ARTICLES OF MERGER ARE FILED WITH THE FLORIDA DEPT. OF STATE.

THE FIRST PAGE OF EXHIBIT A - AGREEMENT AND PLAN OF MERGER, PAGZ 4 OF THE
DOCUMENT AND LABRLED ARTICLE II: THE PLAN OF

MERGER. . .. ...t e it e e e STRTES- TEE MERGER SHALL BE
EFFECTIVE ON THE DATE THE CERTIFICATE OF MERGER IS FILED WITH SECRETARY
OF STATE OF DELAWARE.

THE EFFECTIVE DATE MUST BE THE SAME THROUGHOUT THE DOCUMENT.

Please return yocur document, along with a copy of this letter, within 60
days or your filing will be considered abandoned.

If you have any questions concerning the filing of your document, please
call (B5C) 245-6C50.

Darlene Connell FAX Aud. #: H17000172653
Regulatory Specialist II Supervisor Letter Number: 517A00013338

P.O BOX 6327 - Tallzhassee, Flonda 32314
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ARTICLES OF MERGER

AR’
I hatel

OF i

SOURCE MOLECULAR CORPORATION, i :}
a Florida corporation

WITH AND INTO Z ~,

SMC MERGER CO., : —

: ~

a Delaware corporation
The tollowing articles of merger (the "Articles of Merger™) are being submitted in
accordance with the Florida Business Corporalion Act, pursuant to Section 607.1103, Florida
Stawtes.

FIRNT: THE SURVIVING PARTY

The exact name and jurisdiction of the surviving corporation (the "Surviving Corporalion”) are

—_—_——Db
as Tollows:

Namu Jurisdiction Document Number

SMC Merger Co, Delaware 04311496

SECOND:  THE MERGING PARTIES

The exact name and jurisdiction of the merging carporation (the "Merging Corporation™) are as

——t
tollows:
Name Jurisdiction Document Number
Source Moltecular Corporation Florida PO2000095619
THIRD: The Plan of Merger is attached.
FOURTH:  The merger shall become effective on the date and at the time that the Articles of

Merger are filed with the Florida Department of State. At the effective time of the merger. the
Meraing Corporation shall be merged with and into the Surviving Carporation.

FIFTH: In accordance with applicable Florida law, the Plan of Merger was approved and
adopted by the sole shareholders of the Merging Corporation on June 29, 2017.

SIXTH: [n accordance with applicable Delaware law, the Plan of Merger was approved
and adopted by all ot the sharcholders of the Surviving Corporation on tune 29. 2017,

[Signatures on following pugef
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EXHIBIT A

AGREEMENT AND PLAN OF MERGER

This Agreement and Plan of Merger (the "Plan of Merser) has been adopted as of ihe agin
dav of June, 2017 by SMC MERGER CO. a Delaware corporation {the "Surviving

Corporation™). and SOURCE MOLECULAR CORPORATION. a Florida corporation {"Source
Molecular™) (cach, a "Meruing Corporation” and collectively. the "Merving Corporations™).

RECITALS:

The board of directors and the stockholders of the Surviving Corporation and the board ol
directors and the stockholders of Source Molecular have determined that #t s advisable and in
the best interest of Source Molecular and the Surviving Corporation that Source Molecular be
mereed with and into the Surviving Corporation on the terms and subject o the conditions set

forth herein (the "Merger™).

ARTICLE I: THE MERGER

1.1 Power. On the Effective Date (as defined below), the separate existence of the
Merging Corporations shall cease and Source Molecular shall be merged with and into the
Surviving Corporation in accordance with Delaware General Corporation Law. with the
Surviving Corporation surviving the Merger as the surviving entity. The etfect ol the Merger
shall be as provided under Delaware General Corporation Law,

1.2 Certificate of Incorporation. On the Effective Date. the Certificate of
lncorperation of the Surviving Corporation shall. by virtue ol the merger. be amended and
restated in its entirety to read as set forth in Exhibit A attached hereto, and as so amended and
restuted. shall be the Amended and Restated Certificate of Incorporation of the Surviving
Corporation until thereatier amended.

1.3 Byvlaws. On the Effective Date. the Bylaws of the Surviving Corporation as in
efteet immediately prior W the Effective Date. will be the Bylaws of the Surviving Corporation.
uniil thereadter altered. amended or repealed.

1.4 Cuonversion of Shares. On the Eifective Date. each issued and outstanding share
of common stock. par value $0.001 per share, of Source Molecular. shall, by virtue of the Merger
and without any action on the part ol the helder thereofl be cancelled and extinguished.

1.5 Officers_and Directors. On the Etfective Date. the officers and directors of the
Surviving Corporation immediately prior 1o the Eitective Date shall be the olticers and directors
of the Surviving Corporation until their suceessors are duly clected and qualified or until their
carlier restgnation. removal. death or disability,

AIS0380,1




ARTICLE I THE PLAN OF MERGER

21 Approval The Plan of Merger was approved by the board of directors and the
stockholders of Source Molecular by written consent dated as of date hereof and was upproved
by the board of dircetors and the stockholders of the Surviving Corparation by written consent
dated as of date hereaf.

22 Effective Date of Merger.,  The Merger shall be ceffectuve on the date the
Articles o Merger are tiled with the Secrctary of State of Florida (the "Eftective Date™).

2.3 Tax Treatment. The parties hereto intend the Merger 10 gualify as a

“reorganization” within the meaning of Seetion 3680 1Y) of the Internal Revenue Code of

1986, as amended. This Plan of Merger is hereby adopied as 1 “plan of reorganizaiion”™ within
the meaning ol Treasury Regulation Scetions 1.368-2{g) and F.368-3,

24 Amendments,  The board of directors and the stockholders of Source Molecular
and the hoard of directors and the siwockholders of the Surviving Corporation may amend or
terminate this Plan of Merper o the full extent provided pursuant w applicable law.

2.5 Governing Faw. This Plan of Merger shall be govemed by and construed in
accordance with the laws of the State of Delaware without regard w any choice ar contlictof law
provision or rule.

2.6 Counterparts.  This Plan of Mcrger may be executed in counterparts and by

facsimile and other clectronic means including pdf. cach of which shall be deemed an ariginal
and an effective execution of this Plan of Merger, and all of which wgether shall constitute one
Plan of Merger.

[Stenatures on following pagel
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AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
OF
SOURCE MOLECULAR CORPORATION

Source Molecular Corporation. a corporation organized and existing under and by virtue
of the provisions of the General Corporation Law of the State of Delaware (the “General
Corporation Law™).

DOES HEREBY CERTIFY:

1. That the name ot this corparation is Source Molecular Corporation. and
that this corporation was originally incorporated pursuant to the General Corporation Law on
June 1. 2017 under the name SMC Merger Co.

2, That the Board of Directors duly adopted resolutions proposimg to amend
and restate the Certiticate of Incorporation of this corporation. declaring said amendment and
restatement t be advisable and in the best interests of this corporation and its siockholders. and
authorizing the appropriate officers of this corporation to solicit the consent of the stockholders
therefor, which resolution seiting forth the proposed amendment and restatement is as follows:

RESOLVED. that the Certificate of Incorporation of this corperation he amended and
restated in its endirety to read as Tollows:

FIRST: The name of this corporation is Source  Molecular  Corporation (the
“Corporition™).

SECOND: The address of the registered office of the Corporation in the State of
Delaware is 3411 Silverside Road. Rodney Building #104, in the City of Wilmington, County of
New Castle. 19810, The name of its registered agent at such address is Corporate Creations
Network Inc.

THIRD: The purpose of the Corporalion is 1o engage in any lowiul act or activity for
which corporations may be organized under the General Corporation Law ol the State of
Delaware (the “General Corporation Law™).

FOURTH: The total number of shares o all classes ot stock which the Corporation
shall have authority to issue is (i) 2.100.000 shares of Common Stock. $S0.00001 par value per
share ("Common Stock™) and (i) 383,409 shares of Preferred Stock. $S0.00001 par value per
share ("Preferred Stock™).

The following is a statement of the designations and the powers, privileges and rights.
and the qualifications, limitations or restrictions thereot'in respect of cach class of capital stock
of the Carporation.

A COMMON STOCK

b Generai. The voting, dividend and liquidation rights of the holders of the

Common Stock are subject 10 and quadified by the rights. powers and preferences of the holders
of the Preferred Stock set forth herein,

417874477




2. Voting. The holders of the Common Stock are entitled w one vote for
cach share of Common Stock held at all meetings of stockholders (and written actions in lieu of
meetings): provided, hawever. that. except as otherwise required by law, holders of Common
Stock, as such. shall not be entitled w vole on any amendment te the Certiticate ot Incorporation
that relates solely 1o the terms of one or more outstanding series of Preferred Stock it the holders
of such affected series are entitled, either separately or together with the holders ot one or more
other such series. 1o vote thereon pursuant 1o the Certiticate of Incorporation or pursuant 1o the
General Corporation Law. There shall be no cumulative voting. The number ot authorized
shares of Common Siock may be increased or deereased (but not below the number ol shares
thereot then outstanding) by (in addition o any vote of the holders of one or more serics of
Preferred Stock that mav be required by the terms of the Certificate of Incorporation} the
alfirmative vote of the holders of shares ol capital stock of the Corporation representing a
majority of the votes represented by all outstanding shares of capital stock of the Corporation
entitled 1o vote, irrespective of the provisions of Sceetion 242(b)(2) of the General Corporation
Law.

B. PREFERRED STOCK

385.409 shares of the authorized and unissued Preferred Stock of the Corporation arc
hereby designated “Series A Preferred Stock™ with the tollowing rights. preferences. powers.
privileges. restrictions. qualifications and limitations. Unless otherwise indicated. references o
“sections” or Usubsections” in this Part B of this Article FOURTH refer 1o sections and
subsections of Part B oi'this Articic FOURTH.

l. Dividends.

1.1 Accruing Dividends.

1.1 Accruing Dividends on the Scries A Preferred Swock. From
and afier the date of the issuance of any shares of Series A Preferred Stock. dividends shall
accrue on such shares of Serics A Preferred Stock at a rate per annum equal to cight percent (8%)
of the Series A Original Issue Price (as defined below) per share (and subject 1o appropriate
adjustment in the event of any stock dividend. stock split. combination or other similar
recapitalization with respect o the Series A Preferred Stoek) (the “Aceruing Dividends™).
Accruing Dividends shall accrue trom day to day. whether or not declared. from the Original
Issue Date (as defined below). and shall be cumulative: provided. however, that except as set
forth in Subsection 1.2, Subsection 2.1 or Section 6. such Accruing Dividends shall be pavable
onlv when, as, and it declared by the Board of Dircetors and. absent such declaration. the
Corporation shall be under ne obligation to pay such Accruing Dividends.  The Aceruing
Dividends, whether under this Subsection L1 or any other provision of the Certificate of
Incorporation. shall be paid in cash.

1.2 Dividends on Other Classes or Series. The Corporation shall not
declare. pav or set aside Aceruing Dividends unless Accruing Dividends are declared and paid
on all shares of Series A Preferred Stock. The Carporation shall not declare. pay or set aside any
dividends on shares of any other class or series ot capital stock of the Corporation {other than
dividends on shares of Common Stock payable in shares of Common Stock) unless (in addition
o the obtaining of any consents required elsewhere in the Certificate of Incorporation) the
holders of the Series A Preferred Stock then outstanding shall {irst receive, or simuliancously

4178

~1
i
=1
-3




receive. a dividend on cach vutstanding share of Series A Preferred Stock. in an amount at least
cqual to the sum of (i) the amount of the aggregate Accruing Dividends then accrued on such
share of Series A Preferred Stock. and not previously paid and (i) (A} in the case of a dividend
on Common Stock or anv class or series that is converuble into Common Stock. that dividend
per share of Series A Preferred Stock as would equal the product of (1) the dividend payable on
cach share of such class or serics determined. iFapplicable. as if all shares of such class or serics
had been converted into Common Stock and {2} the number of shares of Commuon Stock issuable
upon conversion of a sharce of Series A Preferred Stock in cach case caleulated on the record date
{or determination ot holders entitled 1o receive such dividend or (B) in the case of a dividend on
anv class or serics that is not convertible into Common Stock. at a rate per share ot Series A
Preferred Stock determined by (1) dividing the amount of the dividend pavable on cach share of
such class or series of capital stock by the original issuance price of such class or series of capital
stock (subject 10 appropriate adjustment in the event of any stock dividend. stock split.
combination ur other similar recapitalization with respect o such class or series) and (2)
multiplving such traction by an amount equal to the Series A Original lssue Price: provided that
it the Corporation declares, pavs or sets aside. on the same date. a dividend on shares of more
than one class or series of capital stock of the Corporation, the dividend pavable to the holders of
Series A Preferred Stock pursuant to this Subsection 1.2 shall be caleulated based upon the
dividend on the class or series of capital stock that would result in the highest Series A Preferred
Stock dividend,

1.3 Series A Originad [ssue Price. The “Series A Original Issue
Price” shall mean $2.7719 per share. subject to appropriate adjustment in the event of any stock
dividend. stock split. combination or other similar recapitalization with respect 1o the Series A
Preferred Stock.

2 Liguidation, Dissolution or Winding Up: Certain Mergers. Congolidations
and Asset Sales,

21 Preferential Pavments to Holders of Serdes A Preferred Stock. In
the event ol any voluntary or inveluntary liquidation. dissolution or winding up of the
Corporation or Deemed Liguidation Event, the holders of shares of Series A Preferred Stock then
outstanding shall be entitled 1o be paid out of the assets of the Corporation available for
distribution 1o its stockholders betore any pavment shall be made to the holders of Common
Stock or anv other class ranking junior in right of paviment to the Series A Preferred Stock by
reason ol their ownership thereol, an amount per share equal to one times the Series A Original
Issuc Price. plus any Accruing Dividends accrued but unpaid thercon, whether or not decfared.
together with any other dividends declared but unpaid thereon. It upoen any such liquidation.
dissolution or winding up of the Corporation or Deemed Liguidation Event. the asseis of the
Corporation available for distribution to its stockholders shall be insufficient to pay the holders
of shares of Series A Preferred Stock the fultk amount to which they shall be entitled under this
Subsection 2.1, the holders of shares of Series A Preferred Stock shadl share ratably in any
distribution of the assets available for distribution in proportion to the respective amounts which
would otherwise be pavable in respect of the shares held by them upon such distribution i all
amounts pavable on or with respect to such shares were paid in tull.

22 Distribution of Remaining Assets. In the event ol any voluntary or
inveluntary liguidation. dissolution or winding up ot the Corporation or Deemed Liquidation
Jvent, after the paviment of all preferential amounts required o be paid 1o the holders of shares




of Series A Preferred Stock provided for in Subsection 2.1, the remaining assets ot the
Corporation available tor distribution to its stockholders shall be distributed among the holders
of the shares of Series A Preferred Steck and Common Stoek, pro rata based on the number of
shares held by cach such holder, treating for this purpose all such sceurities as if they had been
converted to Common Stock pursuant 1o the terms of the Certificate of  Incarporation
imumediately prior to such liguidation. dissolution or winding up of the Corporation: provided.
however, that if the ageregate amount per share which the holders of Series A Preferred Stock
are enlitled to receive under this Subsection 2.2 shall exceed an amount equal to four times (4x)
the Series A Origing! Issue Price. then the helders of Series A Preferred Stock shall not be
entitled 1o receive any distributions under Subscection 2.1 above but shall only be entided 10
receive the amount deternnined under this Section 2.2,

2.3 Series A Liguidation Amount.  Notwithstanding Subsections 2.1
and 2.2 above. for purposes of determining the amount cach halder of shares of Scries A
Preterred Stock is entited 10 receive with respeet 1o any voluntory or involuntary liquidation,
dissolution or winding up of the Corporation or Deemed Liguidation Event. each such holder of
shares of Series A Preferred Stock shall be deemed o have converted (regardless of whether
such holder actually converted) such holder’s shares of Series A Preferred Stock into shares of
Common Stock immuediately prior to any voluntary or inveluntary liquidation. dissolution or
winding up of the Corporation or Deemed Liquidation Event. its as a result of an actual
conversion. such holder would receive. in the aggregate. an amount greater than the amount that
would be distributed to such holder it such holder did net convert such Series A Preferred Stock
into shares of Common Stock. 1§ anv such holder shall be deemed to have converted shares off
Series A Preferred Stock into Common Stock pursuant to this Subsection 2.3, then such holder
shall not be entitled to receive any distribution that would otherwise be made o holders of Scries
A Preferred Stock that have not converted (or have not been deemed to have converted) into
shares of Common Stock. The ageregate amount which a holder of a share of Scries A Preferred
Stock is entitled o receive under Subsections 2,10 2.2 and/or 2.3 is hereinafier referred 1o as the
“Series A Liguidation Amount.”

24 Neemed Liguidation BEvents,

240 Definition.  Bach of the tollowing events shall be
considered a “Deemed Liguidation Event” unless the holders of greater than tifty percent
(30%) of the outstanding shares of the Series A Preterred Stock. voung together as a separate
class. on an as converted basis (the “Required Preferred Consent™) clect otherwise by writlen
notive sent to the Corporation at least ten (10) days prior to the etfective date of any such event:

{1 a merger or consolidatton in which
{1) the Corporation is a constitueni party or
(i1) a subsidiary of the Corporation is a constituent party

and the Corporation issues shares ot its capital stock
pursuant 1o such merger or consolidation,

except any such merger or consolidation involving the Corporation or a subsidiary in which the

shares of capital stock ot the Corporation outstanding immediately prior to such merger or
consolidation continue to represent. or are converted into or exchanged for shares ol capital stock
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that represent. immediately tollowing such merger or consolidation, at least a majority. by vating
power, of the capital stock of (1) the surviving or resulting entity or (2) 117 the surviving or
resulting entity is a whollv owned subsidiary of another entity immediately following such
merger or consolidation. the parent entity of such surviving or resulting entity: or

(h) the sale. fease. wranster. exclusive  license  ar  other
disposition. in a single transaction or series of related transactions. by the Corporation or any
subsidiary of the Corporation of all or substantially all the assets of the Corporation and its
subsidiarics taken as a whole, or the sale or disposition (whether by merger. consolidation or
otherwise) of one or more subsidiaries of the Corporation if substantially all ol the assets of the
Corporation and its subsidiaries taken as a whole are held by such subsidiary or subsidiaries.
excepl where such sale, lease. transfer, exclusive license or other disposition is to a wholly
owned subsidiary of the Corporation.

2.4.2  Effecting a Deemed Ligquidation Event.

(1) The Corporation shall not have the power to cifect @
Deemed Liguidation Event referred 1o in Subsection 2.4.1(a)(i) unless the agreement or plan of
merger or consolidation for such transaction (the “Merger Agreement”™) provides that the
consideration pavable (o the stoekholders of the Corporation shall be allocated among the
holders of capital stock ot the Corporation in accordance with Subsections 2.0 and 2.2

{h) In the event of a Deemed Liquidation Event referred o in
Subsection 24 1 Glii) or 2.4.1(b). il the Corporation docs not effect a dissolution of the
Corporation under the General Corporation Law within ninety (90) days atier such Deemed
Liquidation Event then (i) the Corporation shall send o writien notice 1o cach holder of Series A
Preferred Stock no later than the nincticth (90™) day afier the Deemed Liguidation Lvent
advising such holders of theiv right (and the requirements 1o be met to secure such right) pursuant
to the terms of the tellowing clause: (i) to require the redemption of such shares of Serics A
Preterred Stock. and (iii) if the holders of at least the Required Preferred Consent so request in a
written instrument delivered 1o the Corporation not later than one hundred twenty (120) dayvs
after such Deemed Liquidation Event. the Corporation shall use the consideration received by the
Corporation in such Deemed Liguidation Event (net of any retained liabilities associated with the
assets sold or technology licensed. as determined in good faith by the Board of Directors of the
Corporation. which shall include the approvat of the Series A Dircctors). together with any other
assels of the Corporation available for distribution o its stockholders. all to the extent permitied
by Delaware law governing distributions to stockholders (the “Available Procecds™). on the one
hundred fifticth (150®) day after such Deemed Liquidation Event. o redeem all outstanding
shares of Series A Preferred Stock ata price per share equal 1o the Series A Liquidation Amount.
Notwithstanding the forcgoing. in the event of a redemption pursuant to the preceding sentence.
it the Available Proceeds are not sufficient w redeem all ouistanding shares of Series A Preferred
Stock. the Corporation shall ratably redeem cach holder’s shares of Series A Preterred Stock o
ithe fullest extent of such Available Proceeds. and shall redeem the remaining shares as soon as it
may lawfully do so under Delaware taw governing distributions to stockholders. The provisions
of Section 6 shall apply. with such necessary changes in the details thereol as are necessitated by
the context. to the redemption of the Series A Preferred Stock pursuant o this Subsection
2.4.2(b). Prior to the distribution or redemption provided for in this Subscction 2.4 2(b). the
Corporation shall not expend or dissipate the consideration received for such Deemed

S178707 7




Liquidation Event. except to discharge expenses incurred in connection with such Deemed
Liguidation Event or in the ordinary course of business.

245 Amount Deemed Paid or Distributed. The amount deemed
paid or distibuted 1o the holders of capital stock of the Corporation upen any such merger.
consolidation, sale. transter, exclusive license. other disposition or redemption shall be the cash
or the value of the propery. rights or securities paid or distributed to such holders by the
Corporation or the acquiring person. firm or other eatity. The value of such property. rights or
securities shall be determined in good taith by the Board ot Directors of the Corporation, which
shall include the approval of the Series A Directors.

244 Allocaton of Eserow and Contingent_Consideration. In the
event of a Deemed Liguidation Event pursuant to Subsection 2.4, [(a)i). it any portion of the
consideration pavable to the stockholders of the Corporation is payable only upon satisfaction of
contingencics {the “Additional Consideration™). the Merger Agreement shall provide that (a)
the portion of such consideration that is not Additional Consideration (such portion. the “Initial
Consideration™) shall be altocated among the holders ot capital stock ot the Corporation in
accordance with Subsections 2.1, 2.2 and 2.3 as if the Initial Consideration were the only
consideration pavable in connection with such Deemed  Liquidation Event: and (b) any
Additional Consideration 1o the extent actually paid to the stockholders of the Corporation upon
satistaction of such contingencies shall be allocated among the holders of capital stock of the
Corporation i accordance with Subsecijons 2.1, 2.2 and 2.3 after taking into account the
previous pavment of the Initial Consideration as part of the same transaction. For the purposes
of this Subsection 2.4.4. consideration placed into escrow or retained as holdback to be available
for satisfaction of indemnification or similar obligations in connection with such Deemed
Liquidation Event shall be deemed to be Additional Consideration o the extent such
consideration is actually paid to the stockholders of the Corporation upon satisfaction of such
contingencics.

3. Vating.

31 General,  On any mater presented 1o the stockholders ol the
Corperation for their action or consideration at any meeting of stockholders of the Corporation
{or by written consent of stockholders in licu of meeting). cach holder of outstanding shares of
Serics A Preterred Stock shall be entitled to cast the number ol votes equal to the number of
whole shares of Common Stock into which the shares of Series A Preferred Stock held by such
holder are convertible as of the record date for determining stockholders entitled W vote on such
matter. Except as provided by law or by the other provisions ot the Certiticate of Incorporation.
holders of Series A Preferred Stock shali vote together with the holders ot Common Stock as a
single class, on an as converied basis,

3.2 Election ot Directors. For so long as at least 193,117 shares off
Series A Preferred Stock (subject to appropriate adjustment in the event of any stock dividend.
stock split. combination or other similar recapitalization with respect 1o the Series A Preferred
Stock) are outstanding. the holders of record of the shares of Series A Preferred Stock. as a class.
shall be entitled to ¢lect two (2) directors of the Corporation (cach a “Series A Director” and
collectively, the “Series A Directors™). Notwithstanding the foregoing sentence. for so long as
New Waorld Angels XN (Source Molecular). LLC (the "NWA Investor™) owns at least hifty
pereent (30%) of the number of shares of Series A Preferred Stock purchased by the NWA
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Investor under the Series A Preterred Swock Purchase Agreement (the “Purchase Agreement™)
among the Company and the NWA fnvestor pursuant to which the NWA Investor acyuired
shares of Series A Preferred Stock. both Series A Directors shalt be designated by the NWA
Investor. [Fat any time the NWA [nvester is no longer entitied o designate w Series A Director,
the helders of record of the shares of Series A Preferred Stock. exclusively and as a separate
class. shall be entitled 1o clect any such Series A Dircctor. Any director elected as provided in
this Subsection 3.2 may be removed without cause by, and only by, the affirmative vole of the
holders of the shares of the class or series of capital stock entitled w0 elect such director or
dircctars. given cither at a special meeting ot such stockholders duly called tor that purpose or
pursuant to a written consent of stockholders. If the holders of shares of Scries A Preferred
Stock fail o clect a sufficient number of dircctors to fill all directorships for which they are
entitled to elect dircetors pursuant ta this Subsection 3.2, then any directorship not so filled shall
remain vacant until such time as the applicable holders of the Scries A Preferred Stock. as the
case mav be, clect a person o Gl such directorship by vote or written consent in licu of a
meeting: and na such directarship may be filied by stockholders of the Corporation other than by
the stockholders of the Corporation that are entitled to elect a person w fill such directorship.
voting exclusively and as a separate class. Except as otherwise may be agreed inwriting among
the stockhalders of the Corporation. the holders of record of the shares of Common Stock and of
anv other class or series of voting stock (including the Series A Preferred Stock). exclusively and
voting together as a single class. on an as converted basis. shall be entitled to eleet the bulance of
the otal number of directors of the Corporation. At any meeting held for the purpose of electing
a director, the presence in person or by proxy of the holders of a majority of the outstanding
shares of the class or series entitled to eleet such director shall constitute a quorum for the
purpose of electing such director. Except as otherwise provided in this Subsection 3.2, a vacancy
in any dircctorship filled by the holders of any class or series shall be filled only by vote or
written consent in licu of a meeting of the holders of such class or series or by any remaining
director or directors celected by the holders ot such class or series pursuant 1o this Subsection 3.2
3.3 Series A Preferred Stock Protective Provisions, At any time when.
collectively. at least 195,117 shares of Scries A Preferred Stock (subject 1o appropriate
adjustment in the event of any stock dividend. stock split. combination or other similar
recapitalization with respect to the Serics A Preterred Stock) are outstanding, the Corporation
shall not, either dirccily or indirectly by amendment, merger. conselidation or otherwise. do any
of the following without (in addition 1o any other vote required by law or the Certificate of
Incorporation) the written consent or affirmative vote of the holders of at least the Required
Preferred Consent. and any such act or transaction entered into without such consent or voie shall
be null and void ab initio. and of no torce or eftect,

-v-\l

3.3.1 agree w oor consummate a Change ol Control (as defined
below). declare bankruptey. voluntarily liquidate or voluntarily wind-up or dissolve the business
and aftairs of the Corporation. or effect anv merger or consolidation or any ather Decmed
Liquidation Event, ur consent to any ot the foregoing:

3.3.2  amend. alter or repeal any provision of the Centificate of
Incorporation or Bylaws (as amended. restated or otherwise modified from time to time pursuant
10 the provisions hereoll the “Bylaws™) of the Corporation in a manner that adversely affects the
powers, preferences or rights of the Series A Preferred Stock:
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3.3.3 (i} create. or authorize the creation ofl or issuc or obligate
itself 1o issue any seeuritics convertible into any class or series of capital stock. unless the same
ranks junior to the Scries A Preterred Stock with respect to the distribution of assets on the
liquidation. dissolution ar winding up of the Corporation. the payment ot dividends and rights of
redemption., or (i) inerease the authorized number ol Series A Preferred Stock:

334 purchase or redeem (or permit any subsidiary to purchase
or redeem) or pav or declare any dividend or make any distribution on. any shares of capital
stock of the Corporation prior Lo the Scries A Preterred Stock other than (1) redemptions of or
dividends or distributions on the Series A Preferred Stock as expressly authorized herein, (it)
dividends or other distributions pavable on the Commaon Stock solely in the form of additional
shares of Comman Stock. (iii) repurchases of stock from former employees. officers. directors.
consultants or ather persons who performed services for the Corporation or any subsidiary in
connection with the cessation of such emplovment or service at a price approved by amajority of
the full Board of Dircctors. including the approval of at least one (1) of the Scries A Directors (1o
the extent a Series A Direetor is then serving on the Board of Directors):

3.3.5  increase or decrease the authorized number of directors
constituting the Board of Directors if such action has not been approved in advance by a majority
of the 1ull Board of Dircctors including the approvai of at least one (1) ot the Series A Directors
(to the extent a Series A Director is ihen serving on the Board of Directors):

3.3.0 borrow anv funds or create or authorize the ereation ol any
debt sceurity if the Corporation’s aggregate indebtedness would exceed $300.000. other than
cquipment feases or bank lines of credit or unless such debt security has been approved by a
majority of the fult Board of Directors, including the approval of at feast one (1) of the Series A
Dircctors (1o the extent a Series A Director is then serving on the Board of Directors).

3.3.7 create any bonds. notes or other obligations convertible
into. exchangeable for. or having option rights to purchase. shares of stiock having rights
on parity with or senjor 10 cach of the Series A Preferred Stock:

3.3.8  increase or decrease the number of authorized shares of
Series A Preterred Stock:

3.3.9  create or hold capital stock or other equity interest in any
subsidiary that is not a wholly-owned subsidiary of the Corporation or dispose of any subsidiary
stock or all or substantially all of any subsidiary’s assets:

3.3.10 enter into any contraci, agreement. or - transaction with
affiliates of any ofticer. director. stockholder or employee which has not been approved in
advance by a majority of the full Board of Directors including the approval of at least one (1} of
the Serics A Directors (o the extent a Serics A Director is then serving on the Board of
Dircctors):

3300 hire. fire or change in any  material  respect  the

compensation, including any option granis. of any afficer of the Company whose base salary
cquat or exceeds $100.000 per vear if such action has not been approved in advance by a
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majority ol the full Board of Direciors including the approval of at least one (1) of the Serics A
Dircctars (to the extent a Series A Director is then serving on the Board of Directors):

3.3.12 acquire  any business  for  consideration  (including
contingent consideration) in excess of $100.0040:

3315 enter o any geguisitions by the Corporatien or enter inta
any joint venture or invest in any other business entity other than a wholly owned subsidiary:

3.3.14 enter into any tvpe of transaction that involves a change of
ownership of the intellectual property of the Corporation: or

3.3.15 change the principal business of the Corporation it such
action has not been approved in advance by o majority of the full Board of Dircctors including
the approval of the Scrics A Director (1o the extent a Series A Director is then serving on the
Hoard of Directors).

As used herein. a "Change of Control”™ means a merger or consolidation (other than one
in which stockholders of the Corporation prior to the merger or consolidation own a majority by
voting power of the outstanding shares ol the surviving or acquiring entity): or the transfer of
outstanding shares of capital stock or the issuance of unissued capital stock. in a single
transaction or related series ol transactions, 1o one or more persons who following such
transaction(s) held a majority of the outstanding voting stock of the Corporation: or a sale. lease.
transter. exclusive license. or other disposition of all or substantially all of the asscts ol the
Corporation.

3. Optonal Conversion,

The holders of the Series A Preferred Stock shall have conversion rights as follows (the
“Conversion Rights™):

4.1 Risht 1o Convert.

4.1 1 Conversion Rativ, Each share of Scries A Preferred Stock
shall be convertible. at the option of the holder thereof. at any time and from time to time. and
without the pavment of additional consideration by the hotder thereotl into an aggregate number
ot fully paid and non-assessable shares of Commen Stock as is determined by dividing (a) the
Series A Original lssue Price times the number of shares of Scries A Preferred Stock 10 be

converted by (by the Scries A Conversion Price (as defined below) in eftect at the time of

conversion.  All Accruing Dividends with respeet to such converted Series A Preferred Stock
shall be paid in cash at the time of conversion: provided that. if the Corpuration is not able. for
any reason. 1o pay all Accruing Dividends as ot the time of conversion, any holder of Series A
Preferred Stock entitled to be paid Accruing Dividends may ¢lect to convert aggregate accrued
and unpaid Accruing Dividends on such shares ot Series A Preferred Stock into fully paid and
non-assessable shares of Comman Stock at a price equal wo the Sceries A Conversion Price. The
“Series A Conversion Price” shall mitially be egual to $2.7719. Such initial Serics A
Cenversion Price. and the rate at which shares of Series A Preferred Stock may be converted into
shares of Common Stock. shall be subject to adjustment as provided below.
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4.1.2 Termination_of Conversion Rights.  In the event ot a
liquidation. dissoluiion or winding up of the Corporation or a Deemed Liquidation Event. the
Conversion Rights shall terminate at the close of business on the last tull day preceding the date
lixed for the paviment of any such amounts distributable on such event to the holders of Series A
Preferred Stock. In the event of a notice of redemption of any shares ot Series A Preferred Stock
pursuant o Section 6. the Conversion Rights of the shares designated for redemption shall
terminate at the close ol business on the last full day preceding the date tixed for redemiption,
unless the redemption price is not fully paid on such redemption date. in which case the
Conversion Rights for such shares shall continue until such price is paid in tull.

4.2 Fractional Shares. No tractional shares off Common Stock shall be
issued upon conversion ot the Series A Preferred Stock. In licw of any fractional shares to which
the holder would otherwise be entitled. the Corporation shall pay cash equal o such fraction
multiplied by the tair market value of a share of Common Stock as determined in good faith by
the Board of Directors ol the Corporation. Whether or not fractional shares would be issuable
upon such conversion shall be determined on the basis of the total number of shares of Series A
Preferred Stack the holder is at the time converting into Common Stock and the aggregate
number of shares of Common Stock issuable upon such conversion.

4.3 Mechanics of Conversion.

4.3.1  Notice of Conversion.  [n order for a holder of” Scries A
Preterred Stock to voluntarily convert shares of Series A Preferred Stock into shares of Common
Stock. such holder shall (a) provide written notice to the Corporation’s transfer agent at the
office of the transfer agent for the Scries A Preferred Stock (or at the principal office of the
Corporation if the Corporation serves as its own transier agent) that such holder elects to convert
all or any number of such holder’s shares of Series A Preferred Stock and. it applicable. any
event on which such conversion is contingent and (b). il such holder’s shares are certificated.
surrender the certificate or certilicates tor such shares of Series A Preterred Stock (or, if such
registered holder alleges that such certificate has been lost. stolen or destroyed. a lost cerfificate
aftidavit and agreement reasonably acceptable to the Corporation 1o indemnity the Corporaiion
against any ¢laim that may be made against the Corporation on account of the alleged loss. thett
ar destruction ol such certificate). at the oflice ot the transfer agent for the Series A Preferred
Stock (or at the principal office of the Corporation it the Corporation serves as its own transter
agent). Such notice shall state such holder’s name er the names ol the nominees in which such
holder wishes the shares of Common Stock ta be issued. 1 required by the Corporation. any
certiticates surrendered for conversion shall be endorsed or accompanicd by awritten instrument
or instruments of transfer. in form reasonably satistactory to the Corporation. duly executed by
the registered holder or his. her or its attorney duly authorized in writing. The close of business
on the date of receipt by the transter agent (or by the Corporation it the Corporation serves as its
own transfer agent) of such notice and. if applicable. certificates (or lost certificate athidavit and
agreement) shall be the time of conversion {the “Conversion Time™). and the shares of Common
Stock issuable upon conversion of the specified shares shall be deemed to be outstanding of
record as ol such date. The Carporation shall. as soon as practicable after the Conversion ime
(i) issuc and deliver 10 such holder of Series A Preterred Stock. or to his, her or its nominee or
nominees. @ certiticate vr certificates for the number of full shares of Commoen Stock issuable
upon such conversion in accordance with the provisions hercof and. it applicable. a certificate for
the number (i any) of the shares of Serics A Preferred Stoek represented by the surrendered




certificate that were not converied into Comman Stock, (i3) pay in cash such amount as provided
in Subsection 4.2 in licu of any traction of a share of Common Stock otherwise issuable upon
such conversion and (3t pay all declared but unpaid dividends (including Accruing Dividends)
on the shires of Series A Preterred Stock converted,

4.3.2  Reservation of Shares. The Corporation shall at all times
when the Series A Preferred Stock shall be outstanding. reserve and keep avaiiable out of its
authorized but unissued capital stock. tor the purpose of effecting the conversion of the Serics A
Preferred Stock. such number of its duly authorized shares of Common Stock as shall from time
o time be sutficient to effect the conversion of all outstanding Serics A Preferred Stock: and ifat
anv time the number of authorized but unissued shares of Common Stock shall not be sufficient
to eifect the conversion of all then outstanding shares ot the Series A Preferred Stoek, the
Corporation shail take such corporate action as may be necessary o increase its authorized but
unissued shares of Common Stock to such number of shares as shall be sufticient tor such
purposes. including. without limitation. engaging in best cfforts o abtain the requisite
stockholder appraval ol any necessary amendment 1o the Certificate of Incorporation.  Belore
taking any action which would cause an adjustment reducing the Series A Conversion Price
below the then par value of the shares of Common Stock issuable upon converston of the Scries

A Preterred Stock. the Corporation will take any corporate action which may. in the opinion of

its counsel. be necessary in order that the Corporation may validly and legally issuc fully paid
and non-assessable shares of Common Stock at such adjusted Series A Conversion Price.

4.3.3  Eftect of Conversion. Al shares ot Series A Preferred
Stock which shall have been surrendered tor conversion as herein provided shall no longer be
deemed w be outstanding and all rights with respect to such shares shall immediately cease and
werminate at the Conversion Time. except only the right of the holders thereol to receive shares
of Common Stock in exchange therefor. to receive payment in licu of any fraction ot a share
atherwise issuable upon such conversion as provided in Subsection 4.2 and  receive payment

of any dividends declared but unpaid thereon (including Accruing Dividends).  Any shares off

Serics A Preterred Stock so converted shall be retired and cancelled and may not be reissued as
shares of such series. and the Corporation mav thereatter 1ake such appropriate action (without
the need for stockholder action) as may he necessary to reduce the authorized number of shares
ot Scrivs A Preterred Stock accordingly.

434 No Further Adjustment. Upon any such conversion, no
adjustment to the Series A Conversion Price shall be made for accrued and unpaid Accruing
Dividends or any declared but unpaid dividends on the Series A Preterred Stock surrendered for
conversion or on the Common Stack delivered upon conversion.

-

4.3.5 Taxes. The Corporation shall pay anv and all issue and

other similar taxes that may be pavable in respect of any issuance or delivery of shares of

Commuon Stock upon conversion of shares of Series A Preferred Stock pursuant to this Section 4.
The Corporation shall not. however, be required to pay any tax which may be pavable in respect
of anv transier involved in the issuance and delivery of shares of Common Stock in a name other
than that in which the shares of Series A Preferred Stock so converted were registered. and no
such issuance or delivery shall be made unless and until the person or entity requesting such
issuance has paid 1o the Corporation the amount of any such tax or has established. w0 the
satisiaction of the Corporation. that such tax has been paid.
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3.4 Adjustments to Series A Conversion Price for Diluting [ssucs.

4.4.1  Special Definitions. For purposcs of this Article FOURTH.
the follewing detinitions shall apply:

() ~Option” shall mean rights. options or warrants 1o
subscribe for, purchase or otherwise acquire Commuon Stock or Convertible Seeurities,

{h “Series A Original Issue Date” shall mean the date
on which the first share of Series A Preferred Stock was issued.

() “Convertible Sccurities™ shall mean any evidenees
of indebtedness. shares or other securities directly or indirectly convertible into or exchangeable
for Common Stock. but excluding Options.

() “Additienal Shares of Common Stock™ shall
mean all shares of Common Stock issucd {or. pursuant to Subsection 4.4.3 below. deemed to be
issued) by the Corporation afier the Series A Original Issue Date. other than (1) the following
shares of Common Siock and (2) shares of Common Stock deemed issued pursuant to the
following Options and Convertible Securitivs (clauses (1) and (2). collectively. “lxempted
Securities )

(1) shares of Common  Stock  issued  upon
conversion of Series A Preferred Stock
and/or any accrued and unpaid Accruing
Dividends should anv Acceruing Dividends
ever be converted into Common Stock:

(i1) shares o Common  Stock.,  Options  or
Convertible Sceurttics issued as a dividend
or distribution on Serics A Preferred Stock:

(i) shares of Commuon  Stock. Options or
Convertible Securities issued by reason of a
dividend. stock  sphit. splitup or  other
distribution om shares of Commaon Stock that
is covered by Subsection 4.3, 4.6. 4.7 or 4.8:

(ivy  shares of Common Stock or Options issued
to emplovees or directors of. or consubtants
or advisors to. the Corporation or any ol i1s
subsidiaries pursuant to & plan. agreement or
arrangement approved by o majoriey of the
full Board of Dircctors of the Corporation
including the approval of at least one of the
Series A Directors (1o the extent a Serics A
Director is then serving on the Board of
Dircctors):
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{v) shares of Common Stock or Convertible
Seeurities actually issued vpon the exercise
of Options or shares of Common Stock
actually issued  uvpon the conversion  or
exchange of Convertible Securities. in cach
case provided such issuance is pursuant o
the terms ol such Option ar Convertible
Seeurity;

(viy  shares of Common  Stock. Options  or
Convertible  Sccurities  1ssued  to banks,
cquipment  lessors  or - other financial
institutions. or to real property lessors.
purstant 1w a debt financing, cquipment
leasing or real property leasing transaction
approved by a majority ot the full Board of
Directors of the Corporation. including the
approval of at least one of the Series A
Dircctors (10 the extent a Scries A Director
is then serving on the Board of Directors):

(viiy shares of Common  Stock. Options  or
Convertible Sceurities issued o suppliers or
third party scrvice providers in connection
with the provision of” goods or services
pursuant te transactions approved by the
Board ol Dircctors of the Corporation
including the approval of at least one of the
Series A Directors (1o the extent a Serics A
Director is then serving on the Board of
Directors): or

iviti)  shares o Common  Stock, Options  or
Convertible Sccurities issued pursuant to the
acquisition ot another  entity by the
Corporation by merger.  purchase  of
substantially all of the assets or other
reorganization  or W A joint - venkure
agreemuent, provided that such issuances are
approved by a majority ot the full Beard of
Directors of the Corporation. including the
approval of at least one of the Series A
Directors (1o the extent a Series A Director
is then serving on the Board of Directors).

442 No Adjustment of Series A Conversion Price. No
adjustment in the Series A Conversion Price shall be made as the result of the issuance or
deemed issuance of Additional Shares of Common Stock i the Corporation receives wrillen




notice from the holders of at Teast the Required Preferred Consent agrecing that no such
adjustment shall be made in connection therewith.

4.4.3  Deemed Issue of Additional Shares of Common Stock,

() If the Corporation at any time or from time to tme
after the Series A Original Issue Date shall issue any Options or Convertible Securities
(excluding Options or Convertible Securities which are themselves Exempted Securities) or shall
fix a record date tor the determination of holders of any class of securities entitled to receive any
such Options or Convertible Seeurities. then the maximum number of shares of Commeon Stock
(as set forth in the instrument relating thereto. assuming the satisfaction of any conditions 1o
exereisability. convertibility or exchangeability but without regard to any provision contained
therein for a subsequent adjustment of such number) issuable upon the exercise ot such Options
or. in the case of Convertible Securities and Options therefor. the conversion or exchange of such
Convertible Sceurities. shall be deemed 1o be Additional Shares of Common Stock issucd as of
the time of such issue or. in case such a record date shall have been fixed. as of the close of
business on such record date,

(b) It the terms of any Opuion or Convertible Security,
the issuance of which resulted in an adjustment Lo the Series A Conversion Price pursuant to the
terms of Subsection .44, are revised as o result of an anmendment 1o such terms or any other
adjustment pursuant (o the provisions of such Option or Convertible Sccurity (but excluding
automatic adjusiments 1o such terms pursuant o anti-dilution or similar provisions of such
Option or Convertible Seeurity) o provide for cither (1) any increase or decrease in the number
of shares of Common Stock issuable upon the exercise. conversion and/or exchange ot any such
Option or Convertible Sccurity ur (2) any increase or decrease in the consideration payable to the
Corporation upon such exercise. conversion and/or exchange. then. eftective upon such inerease
or decrease becoming effective. the Series A Conversion Price computed upon the original issue
of such Option or Convertible Security (or upon the occurrence ol a record date with respect
thereto) shall be readjusted 1o such Series A Conversion Price as would have obtained had such
revised terms been in efteet upon the original date of issuance of such Option or Convertible
Security. Notwithstanding the foregoing. no readjustment pursuant to this clause (b) shall have
the effect of nereasing the Serivs A Conversion Price to an amount which exceeds the lower of
(1} the Series A Conversion Price in cffect immediately prior o the original adjustment made as a
resull of the issuance of such Option or Convertible Security. or (i) the Series A Conversion
Price that would have resulted from any issuances ol Additional Shares of Common Stock (other
than deemed issuances of Additional Shares of Common Stock as @ result ot the issuance ol such
Option or Convertible Sceurity) between the original adjusument date and such readjustment
date.

() I the werms of any Option or Convertible Security
{excluding Options or Convertible Securities which are themselves Exempted Scecurities). the
issuance of which did not result in an adjustment to the Series A Conversion Price pursuant to
the terms of Subsection 4.4.4 (either because the consideration per share (determined pursuant to
Subscetion 4.4.3) of the Additional Shares of Common Stock subject thereto was equal 1o or
greater than the Series A Conversion Price then in effect. or because such Option or Convertible
Security was issued betore the Series A Original Issue Date). are revised after the Series A
Original Issue Date as o result of an amendment to such terms or any other adjustunent pursuant
to the provisions of such Option or Convertible Security (but excluding automanc adjustments to




such tenms pursuant o anti-dilution or similar provisions of such Option or Convertible Security)
to provide for either (1) any increase in the number of shares of Commen Stock issuable upon
the exercise, conversion or exchange ol any such Option or Convertible Sceurity or (2) any
decrease in the consideration pazable 1o the Corporation upon such exercise. conversion or
exchange. then such Option or Convertible Sceurity, as so wnended or adjusted. and the
Additienal Shares of Commoen Stock subject thereto (determined in the manner provided in
Subsection 4.4.3(ay) shall be deemed to have been issued effective upon such increase or
decrease becoming cffective.

{d) Upon the expiration  or  termination ot any
unexercised Option or unconverted or unexchanged Convertible Sceurity (or portion thereof)
which resulted {cither upon its original issuance or upon a revision of its terms) in an adjustment
o the Series A Cuonversion Price pursuant 1o the terms ol Subsection 4.4 4. the Series A
Conversion Price shall be readjusted to such Series A Conversion Price as would have obtained
had such Option or Converiible Security {or portion thereof) never been issued.

(c) If the number of shares of Commaon Stock issuable
upon the exercise. conversion and/or exchange of any Option or Convertible Security. or the
consideration pavable 10 the Corporation upon such exercise. conversion and/or exchange. s
caleulabie at the time such Option or Convertible Scearity is issued or amended but is subject 1o
adjustment based upon subsequent events. any adjustment to the Scrics A Conversion Price
provided for in thix Subseciion 4.4.3 shail be eftected ot the time of such issuance or amendment
based on such number of shares or amount of consideration without regard to any provisions for
subscquent adjustments {and any subscquent adjustments shall be treated as provided in clauses
(b) and (¢) of this Subsection 4.4.3). 11 the number of shares of Common Stock issuable upon
the exercise. conversion and/or exchange of any Option or Convertible Sccurity. or the
consideration pavable to the Corporation upon such exercise. conversion and/or exchange,
cannot be caleulated at all at the time such Option or Convertible Security is issued or amended.
any adjustment o the Series A Conversion Price that would result under the terms of this
Subsection 4.4.3 at the time of such issuance or amendment shall instead be effected at the time
such number of shares and/or amount of consideration ix first caleulable (even it subject to
subseqguent adjustments). assuming for purposes of calculating such adjustment o the Series A
Conversion Price that such issuance or amendment 1ook place at the time such caleulation can
first be made.

444 Adiustment of Series A Conversion Price Upon Issuance of

Additional Shares of Common Stock.

() in the event the Corporation shall at any time alter
the Series A Original Issue Date but prior to the two (2) year anniversary of the Series A Original
Issue Date issue Additional Shares of Commen Stock {including Additional Shares of Comimon
Stock deemed o be dssued pursuant 1o Subsectivn 4.4.3) without consideration or for a
consideration per share less than the applicable Series A Conversion Price in effect immediately
prior to such issue, then the Series A Conversion Price shall be reduced. concurrently with such
issue. to the consideration per share received by the Corporation for such issue or deemed issuce
of the Additicnal Shares of Common Stock: provided that if such issuance or deemed issuance
was without consideration. then the Corporation shall be deemed to have reccived an aggregate
of $.001 of consideration for all such Additional Shares of Common Stock issued or deemed to
be issued.




in the event ithe Corporation shall at any time on or

after the two (2) vear anniversary of the Series A Original Issue Datel issue Additional Shares of
Common Stock {(including Addittonal Shares of Common Stock deemed to be issued pursuant to
Subsection 4.4.3). without consideration or for a consideration per share less than the Scries A

Conversion Price in effect immedintely prior o such issue. then the Series A Conversion Price
shali be reduced. concurrently with such issue. 1o a price (calculated 1o the nearest one-hundredth
ol a cent) determined in accordance with the following formula:

CP-=CP*F (A +B)=(A+C)

For purposes of the toregoing formuala. the following definitions shall apply;
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(D) “~CP>7 shall mean the Series A Conversion
Price in cffect immediately afier such issue of
Additional Shares of Common Stock

{11} ~CP shall mean the Series A Conversion
Price in effect immediately prior to such issue of
Additional Shares of Cammon Stock:

(31 AT shall mwean the aumber ol shares of
Common Stock outstanding immediately prior to
such issue of Additional Shares of Common Stock
{treating tor this purpose as outstanding all shares of
Conunon Stock  Issuable cpon (1) exercise of
Options  outstanding  immediately prior 0 soch
isstie. {2} exercise of Options not outstanding but
included immediately prior w such issue within any
poal created for incentive cquity purposes that was
properly approved by the Board of Dyirectors and (5)
conversion  or - exchange  of  any Convertible
Securitivs (including the Series A Preterred Stock)
outstanding {assuming exercise of any outstanding
Options therefor) immediontedy prior o such issue);

{iv) B3 shall mean the number of shares of
Common Stock that would have been issued if such
Additional Shares of Common Stock had  been
issued at a price per share equal to CPy (determined
bv dividing the aggregate consideration received by
the Corporation in respect of such issue by CP):
and

(V) “C shall mean  the number of  such
Additional Shares of Commen Stock issued in such
transaction.




4.4.5 Determination of Consideration.  For purposes of this
Subsection 4.4, the consideration received by the Corporation for the issue of any Additonal
Shares of Common Stock shall be computed as follows:

{a) Cash and Property: Such consideration shall:

(1 insofar as it consists of cash, be computed at
the aguregate amount of cash received by the
Corporation. excluding amounts paid or pavable tor
acerued interest:

(i1) insofar as it consists ot property other than
cash. be computed at the fair market value thereol at
the time of such issuc. as determined in good faith
by a majority ot the full Board of Directors of the
Corporation. including the approval of the Scries A
Directors (o the extent a Series A Director is then
serving on the Board ot Directors): and

(i) in the event Additional Shares of Common
Stock are issued together with other shares or
securities or other assets of the Corporation dor
consideration which covers both, be the proportion
of such consideration so received. computed as
provided in clauses (1) and (i) above. as determined
in good faith by a majority of the full Board of
Directors of the Corporation. including the approval
of the Series A Directors (1o the extent a Series A
Director is then serving on the Board of Directors).

(b Options _and ~ Convertible  Securities. The
consideration per share received by the Corporation for Additional Shares of Commuon Stock
deemed to have been issued pursuant to Subsection 4.4.3. relating 1o Options and Convertible
Securitics. shall be determined by dividing:

(1) The total amount. it anv. received or
receivable by the Corperation as consideration for
the issue of such Options or Convertible Securinies,
plus the minimum aggregate amount of additional
consideration  (as  set torth in the  instruments
relating thereto, without regard 1o any provision
contained therein for a subsequent adjustment of
such consideration) pavable o the Corporation upon
the exereise of such Options or the conversion or
exchange of such Convertible Securities, or in the
case of Options for Convertible Sceuritics. the
exercise of such Options for Convertible Scecurities
and the conversien or exchange of such Convertible
Sccurities. by




(i) the maximum number ot shares of Common
Stock (as set forth i the instruments relating
thereto. without regard to any provision contained
therein for  a subsequent  adjustment ol such
numher) issuable upon the exercise of such Options
or the conversion or exchange of such Convertible
Securities, or in the case of Options for Convertible
Securities,  the  exercise of  such Options  for
Convertible  Securities  and  the  conversion  or
exchange of such Convertible Securitics.

446 Muluple Closing Daws. In the event the
Corporation shall issuc on more than one date Additional Shares of Conmmon Siock that are o
part of one transaction or a series of related transactions and that would result in an adjustment
to the Series A Conversion Price pursuant to the terms of Subsection 4.4.4. and such issuance
dates veeur within a period of no more than ninety (90) days from the fiest such issuance to the
tinal such issuance. then, upon the final such issuance. the Series A Conversion Price shall be
readjusted o give effect W all such issuances as it they oceurred on the date of the first such
issuance (and without giving cffect to anv additionat adjustments as a result of any such
sitbsequent issuances within such perod).

4.3 Adjustment for Stock Splits and Combinations. [ the Corporation
shall at any time or from time to time afier the Series A Original Issue Date effect a subdivision
of the outstanding Common Stock, the Scries A Conversion Price in effect immediately betore
that subdivision shall be proportionately decreased so that the number of shares of Common
Stock issuable on conversion of cach share of such series shall be increased in proportion to such
increase in the aggregate number of shares of Common Stock ousstanding. 11 the Corporation
shall at anv time or from time o time after the Series A Original Issue Date combine the
outstanding shares of Common Stock, the Series A Conversion Price in ceffect immediately

belore the combination shall be proportionately increased so that the number of shares of

Common Stock issuable on conversion of cach share of such series shall be decreased in
proportion 1o such decrease in the aggregate number of shares of Common Stoek outstanding.
Any adjustment under this subsection shall become etfective at the close of business on the date
the subdivision or combination becomes cflective,

4.6 Adjustment fur Certain Dividends and Distributions.  [n the event
the Corporation at any time or from time to time afier the Series A Original Issue Date shall
make or issue. or hix a record date for the determination of holders of Common Stock entitled 1o

receive. a dividend ar other distribution payable on the Common Stock in additional shares of

Common Stock. then and in cach such event the Series A Conversion Price in effect immediately
betore such event shall be decreased as ol the time of such issuance or, in the event such a record
date shall have been fixed. as of the close of business on such record date, by multiplving the
Sertes A Conversion Price then in eftect by a fraction:

() the numerator of which shall be the total number of shares

of Common Stock issucd and outstanding immediately prior o the time of such issuance or the
close of business on such record date. and
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(2) the denominator of which shall be the total number of
shares of Common Stock issued and outstanding immediately prior to the time of such issuance
or the elose of business on such record date plus the number ot shares of Common Stock issuable
in payvmeni of such dividend or distribution.

Notwithstanding the foregoing. (a) if such record date shall have been lixed and such dividend is
not fullv paid or il such distribution is not fully made on the date fixed theretor. the Series A
Conversion Price shall be recomputed accordingly as of the close of business on such record date
and therealier the Series A Conversion Price shall be adjusted pursuant to this Subscetion as of
the time of actual paviment of such dividends or distributions: and (b) no such adjustment shall be
made i the holders of Series A Preferred Stoek simultancously receive a dividend or other
distribution of shares of Common Stock in a number equal to the number of shares of Conunon
Stock as they would have received it all outstanding shares of Series A Preferred Stock had been
converted into Common Stock on the date of such event.

4.7 Adjustments for Other Dividends and Distributions.  In the event
the Corporation at any time or {ram time to time after the Serics A Original Issue Date shall
make ur issue. or fix a record daie tor the determination of holders of Common Stock entitled o
receive. a dividend or other distribution pavable in seeurities of the Corporation (other than a
distribution of shares of Common Stock in respect of outstanding shares of Common Stock) or in
other property and the provisions of Seetion | do not apply to such dividend or distribution. then
and in cach such event the hotders of Series A Preferred Stock shall receive. simultancously with
the distribution to the holders of Common Stock. a dividend or other distribution of such
securitics or other property in an amount equal to ithe amount of such securities or ather property
as they would have received i all owstanding shares of Series A Preferred Stock bad been
converted into Common Stock on the date of such event.

4.8 Adjustment for Merger or Reorganization. cte. Subject to the
provisions ol Subsection 2.4, i there shall oceur any reorganization,  recapitalization.
reclassification. consolidation or merger involving the Corporation in which the Common Stock
(but not the Series A Preferred Stock) is converted imo or exchanged for seeurities. cash or other
property (wther than a tansaction covered by Subsections 4.4, 4.6 or 4.7). then. following any

such reorganization. recapitalization. reclussification. consolidation or merger. cach share of

Series A Preferred Stock shall thereafier be convertible in lieu of the Common Stock into which
it was convertible prior to such cvent into the kind and amount of seeuritics, cash or other
property which @ holder of the number of shares of Common Stock of the Corporation issuable
upon conversion of one share of Series A Preferred Stock  immediaiely prior o such
reorganization. recapitalization. reclassification. consolidation or merger would have been
entitied to receive pursuant to such transaction: and. in such case. appropriate adjustment (as
determined in good taith by a majority of the full Board of Directors of the Corporation.
including the appraval of the Series A Directors (o the extent a Series A Dircctor is then serving
on the Board of Divectors)) shall be made in the application of the provisions in this Section 4
with respect to the rights and interests thereatier ot the holders of the Series A Preferred Stock. 1o
the end that the provisions set forth in this Section 4 (including provisions with respect 10
changes in and other adjustments of the Series A Conversion Price) shall thereafter be
applicable. as nearly as reasonably may be. in relation 10 any securities or other property

thereatier deliverable upon the conversion of the Series A Preferred Stock. For the avoidance of

doubt, nothing in this Subscetion 4.8 shall be construed as preventing the holders of Series A
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Preterred Stock from seeking any appraisal rights 1o which they are otherwise entitled under the
General Corporation Law in connection with any transaction triggering an adjustment hereunder,
nor shall this Subscction 4.8 be deemed conclusive evidence of the fair value ol the shares of
Serivs A Preferred Stock in any such appraisal proceeding.,

4.9 Certificate_as 10_Adjustments.  Upon the occurrence of cach
adjustment or readjustment of the Series A Conversion Price pursuant 1o this Scction 4. the
Corporation at its expense shall, as promptly as reasonably practicable but in any event not later
than ten (10) davs thereatter. compute such adjustment or readjustment in accordance with the
terms hereot and furnish (o each holder ot Scries A Preferred Stock a certificate setting forth
such adjustment or readjustment (including the kind and amount ot sccurities. cash or other
property into which the Scries A Preferred Stock is convertible) and showing in detail the facts
upon which such adjustment or readjustment is based. The Corporation shall, as promptly as
reasonably practicable after the written request ab any time of any holder of Series A Preferred
Stock {but in any event not later than ten (1) davs thereafier). furnish or cause to be turnished to
such holder a certiticate setting forth (i) the Serics A Conversion Price then in effect. and (i1) the
number of shares of Common Stock and the amouni. if anv. uf other securities. cash or property
which then would be received upon the conversion of Series A Preferred Stock.

410 Notice ol Record Date. [n the event:

{) the Corporation shall take a record of the holders of
its Common Stock (or other capital stock or securities at the time issuable upon conversion of the
Series A Preferred Stock) for the purpose of entitling or enabling them o receive any dividend or
other distribution. or to receive any right o subscribe for or purchase any shares of capital stock
of anv cluss or any other securitics. or o receive any other sceurity: or

{b) of anv capital reorganization of the Corporation.
any reclassification of the Common Stock of the Corporation. or any Deemed Liguidation Event:
ar

(<) of the wvoluntary  or involuntary  dissolution,
liquidation or winding-up of the Corporation,

then. and in cach such case, the Corporation will send or cause to be sent to the holders of the
Series A Preferred Stock a notice specilving, as the case may be. (i) the record date for such
dividend. distribution or right. and the amount and character of such dividend. distribution or
right. or (i) the elfective date on which such reorganization. reclassitication. consolidation.
merger. transter. dissolution, liquidation or winding-up is proposcd 1o take place. and the time. i1
anv ts 1o be fixed. as of which the holders of record of Common Stock (or such other capital
stock or seeurities at the time issuable upon the conversion of the Series A Preferred Stoek) shall
he entitled e exchinge their shares of Common Stock {or such other capital stack or securities)
for sccuritics or other property deliverable upon  such  reorganization.  reclassification,
consolidation. merger. transfer. dissolution. liquidation or winding-up. and the amoumt per share
and character of such exchange applicable to the Series A Preferred Stock and the Common
Stock. Such natice shall be sent at least ten (10) davs prior to the record date or effective date. as
the case may he. tor the event specificd in such notice.
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3. Mandatory Conversion,

5.1 Trigger vents. Upon (a) the closing of the sale of shares of
Common Stock 1o the public at a price of at least wen (10) times the Series A Original Issue Price
per share (subject o appropriate adjustment in the event of any stock dividend. stock split.
combination or other similar recapitalization with respect 10 the Common Stock). in a firm-
commitment underwritten public offering pursuant to an etfective registration statement under
the Seeuritics Act of 1933, as amended. resulting in at least Thirty Million Dollars ($30.000.000)
of gross proceeds to the Corparation or {b) the date and time. or the oceurrence of an event,
specified by vote or written consent of the holders of at least the Required Preferred Consent (the
time of such closing or the date and time specified or the time of the event specified in such vote
or written consent is relerred to herein as the “Mandatory Conversion Time™). then (i) all
outstanding shares of Scries A Preferred Stock shall automatically be converted into shares of
Common Stock. at the then eftective conversion rate as caleulated pursuant o Subsecuon 4.1.1.
and (i) such converted shares mav not be reissued by the Corporation. At the Mandatory
Conversion Time. all Accrued Dividends shall be paid in cash: provided that. it the Curporation
is not able. for any reason. 1o pav all Aceruing Dividends as of the time of such conversion. any
holder of Series A Preferred Stock entitled 1o be paid Accruing Dividends may elect to convert
aggregate accrued and unpaid Accruing Dividends on such shares of Series A Preferred Stock

b=

into fully paid and non-assessable shares of Commun Stock at the then effective conversion rate
as caleulated pursuant to Subsection d.1.1.

3.2 Procedural Requirements. All holders of record of shares of Series
A Preferred Stock shall be sent written notice of the Mandatory Conversion Time and the place
designated for mandatory conversion of all such shares of Series A Preferred Stock pursuant to
this Section 3. Such notice need not be sent in advance of the oceurrence of the Mandatory
Conversion Time. Upon receipt of such notice. each holder of shares of Scries A Preferred Stock
in certiticated form shall sarrender his. her or its certiticate or certificates tor all such shares (or.
it such holder alleges that such certiticate has been Yost. stolen or destroved. a lost certificate
affidavit and agreement reasonably acceptahle to the Corporation to indemnity the Corporation
against any ¢laim that may be made against the Corporation on account of the atleged loss. theft
or destruction of such certificate) o the Corporation at the place designated in such notice. [f'so
required by the Corporation. any certiticates surrendered for conversion shall be endorsed or
accompaniced by written instrument or instruments of transfer. in form reasonably satisfactary to
the Corporation, duly exccuted by the registered holder or by his. her or its attorney duly
authorized in writing.  All rights with respect o the Series A Preferred Stock subject o
mandatory conversion pursuant to Scction 3.1, including the rights, if any. to receive notices and
vote {other than as a holder of Common Stock). will terminate at the Mandatory Conversion
Time (notwithstanding the failure of the holder or holders thereot to surrender any certiticates at
or prior ta such time). except only the rights of the holders thercof, upon surrender of any
certiticate or certiticates of such holders (or tost certificate affidavit and agreement) therelor. to
receive the items provided for in the next sentence ot this Subscction 3.2, As soon as practicable
alter the Mandatory Conversion Time and. il applicable. the surrender ot any certiliciie or
ceriificates (or lost certificate affidavit and agreemeni} tor Serics A Preferred Stock. the
Corporation shall {2) issue and deliver to such holder. or 1o his. ber or its nominee or neminees. a
certificate or certiticates tor the number of full shares of Common Stock issuable on such
conversion in accardance with the provisions hereot: (b) pay cash as provided in Subsection 4.2
in licu ot anv fraction of a share of Common Stock otherwise issuable upon such conversion: and
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(¢ pay all declared but unpaid dividends on the shares of’ Series A Preferred Stock converted.
Such converted Series A Preferred Stock shall be retired and cancelled and may not be reissued
as shares of such series, and the Corporation may thereafter take such appropriate action (without
the need for stockholder action) as may be necessary to reduce the authorized number of shares
ol Series A Preferred Stock acceordingly.

6. Redemption.
6. General. Unless  prohibited by Delaware  law governing

distributions to stockholders. shares of Series A Preterred Stock shall be redecmied by the
Corporation at a price vqual to the greater of (A) the Series A Original lssue Price per share. plus
any Accruing Dividends acerued but unpaid thereon, whether or not deelared. together with any
other dividends declared but unpaid thercon. or (B) the Fair Market Value (determined in the
manner set forth below) of a single share of Serics A Preferred Stock as of the date of the
Corporation’s receipt of the Redemption Request (the “Redemption Price™). in three (3) annual
installments commencing not moere than sixty {60) davs afier receipt by the Corporation at any

tme on or after June 29, 2024, from the halders of at least the Required Preferred Consent. of

writien notice reguesting redemption of all shares of Series A Preterred Stock (the “Redemption
Request™). Upon receipt of a Redemption Request, the Corporation shall apply all of its assets
10 any such redemption, and 1o no other corporate purpese. except to the extent probibited by
Delaware faw governing distributions to stockholders. For purposes of this Subsection 6.1. the
“Fair Market Value” of a single share of Serics A Preferred Stock shall be the value of a single
share of Series A Preferred Stock determined on the basis ol the proceeds which would be
realized by the holder of Series A Preferred Stock, as applicable. upon a sale of all of the
Corporation’s outstanding capital stock 1o a single buyer at the then fair market value ot such
capital stock.  The fair market value o all of the capital siock of the Corporation shall be
determined by an independent third party appraiser with experience in valuing similar companies
selected by o majority of the full Board of Directors. which shall include the approval of the
Series A Directors (o the extent a Series A Director is then serving on the Board of Directors).
without discount for minority interest or lack of liquidity. The date of cach such installment
shal! be referred 1o as 2 "Redemption Date.” On cach Redemption Date. the Corporation shail
redeem. on a pro rata basis in accordance with the number of shares of Series A Preferred Stock
owned by cach holder, that number of outstanding shares of Series A Preferred Stock determined
by dividing (i) the total number of shares of Series A Preferred Stock outstanding immediately
prior to such Redemption Date by (i) the number of remaining Redemption Dates (including the
Redemption Date o which such caleulation applies). 10on any Redemption Date Delaware law

governing distributions 1o stockholders prevents the Corporation from redeeming all shares of

Series A Preferred Stock to be redeemed. the Corporation shall ratably redeem the maximum
number of shares that it may redeem consistent with such law, and shall redeem the remaming
shares as soon as it may fawfully do so under such law.

6.2 Redemption Notice. The Corporation shall send written notice of
the manditory redemiption (the “Redemption Notice™) to cach holder of record of Scries A
Preferred Stock not less than forty (40) davs prior w cach Redemption Date. Fach Redemption
Notice shall state:

(a) the number of shares of Series A Preterred Stock held by
the halder that the Corporation shall redeem on the Redemption Date speciticd i ihe
Redemption Notiev:
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(h) the Redemption Date and the Redemption Price:

{<) the date upon which the helder’s right to convert such
shares terminates (as determined in accordance with Subsection 4.1): and

(d) for holders of shares in certificated form. that the holder is
to surrender to the Corporation, in the manner and at the place designated. his, her or its
certificate or certilicates representing the shares ot Serics A Preferred Stock to be redeemed.

6.3 Surrender of Certificates: Pavient.  On or betore the applicable
Redemption Date, cach holder of shares of Series A Preferred Stock 1o be redeemed on such
Redemption Dace, unless such holder has exercised his. her or its right to convert such shares as
provided in Section 4. shall. i’ a holder ot shares in certiticated form. surrender the certificate or
certiticates representing such shares (or. if such registered holder alleges that such certiticate has
been lost. stolen or destrosed, a lost certificate athidavit and agreement reasonably acceptable to
the Corporation to indemmily the Corporation against any claim that may be made against the
Corporation on account ot the allezed loss. thefl or destruction of such certificate) o the
Corporation. in the manner and at the place designated in the Redemption Notice. and thereupon
the Redemption Price for such shares shall be pavable to the order of the person whose name
appears on such certificate or certiticates as the owner thereofl In the event less than all of the
shares of Series A Preferred Stock represented by a certiticate are redeemed. a new certiticate.
instrument. or book entry represeniing the unredeemed shares of Series A Preferred Stock shall
promptly be issued to such holder,

6.4 Riuhts Subseguent o Redemption. if the Redemption Notice shall
have been duly given, and if on the applicable Redemption Date the Redemption Price payvable
upon redemption of the shares of Series A Preferred Stock 1o be redeemed on such Redemption
Date is paid or tendered for puyment or deposited with an independent payviment agent so as to be
available therefor in a timely manner. then notwithstanding that any certiticates evidencing any
of the shares of Scries A Preferred Stock so called tor redemption shall not have been
surrendered. dividends wiih respect to such shares of Series A Preferred Stock shall cease 1o
acerue after such Redemption Date and all rights with respect to such shares shall forthwith alter
the Redemption Date terminate. except only the right of the holders 1o receive the applicable
Redemption Price. without interest. upon surrender of any such  certificate or certificates
therefor.

7. Redeemed or Otherwise Acyuired Shares.  Anv shares of Scries A
Preferred Stock that are redeenied or otherwise acquired by the Corporation or any of 1t
subsidiarics shall be automatically and immediately cancelled and retired and shall not be
reissued, sold or transferred.  Neither the Corporation nor any of its subsidiaries may exercise
any voting or other rights granted o the holders of Series A Preferred Stock following
redemption.

S Whaiver. Except as otherwise provided herein. any of the rights, powers,
preferences and other terms of the Series A Preferred Stock set forth herein may be waived on
behalf of all holders of Scries A Preferred Stack by the affirmative written consent or vate of the
holders ot at least the Reguired Preterred Consent.




9, Notices. Any notice required or permitted by the provisions of this Article
FOURTH 10 be given to a holder of shares of Series A Preferred Stock shall be mailed. postage
prepaid. to the post office address of such holder 1ast shown on the records of the Corporation. or
eiven by clectronic communication in compliance with the provisions of the General Corporation
Law. and shall be deemed sent upon such mailing or electronic transmission.

FIFTH: Subject o any additional vote required by the Certtficate of Incorporation or
Bylaws, in furtherance and not in limitation of the powers conterred by statute, the Board of
Dircctors is expressly authorized 10 make, repeal, alter, amend and rescind any or all of the
Byvlaws.

SINTH: Subject o any additional vote required by the Certificate of Incorporation. the
number of dircctors of the Corporation shall initially be ive (3) and may thereatter be increased
or decreased (but not to be less than five (3)) in the manner set forth herein and in the Bylaws.,

SEVENTH: Elections of directors need not be by written ballot unless the Bylaws shall
0 pruvide.

EIGHTH: Meetings of stockholders may be held within or without the State of
Delaware. as the Byvlaws may provide. The books of the Corporation may be kept outside the
State of Delaware at such place or places as may be designaied from time to time by the Board of
Direciors or in the Bylaws,

NINTH: To the fullest extent permitted by law, a director of the Corporation shall not be
personally liable to the Corporation or its stockholders for monetary damages for breach of
fiduciory duty as a director. I the General Cerporation Law or anv other law of the State of
Delaware is amended after approval by the stockholders of this Article NINTH 1o authorize
corporate action further climinating or limiting the personal lability of directors, then the
liability of a director of the Corporation shatl be climinated or limited to the fullest extenmt
permitted by the General Corporation Law as so amended.

Any repeal or moditication of the foregoing provisions of this Article NINTH by the
stockholders of the Corporation shall not adversely afteet any right or protection of a director of’
the Corperation existing at the time ofL or increase the liability of any director of the Corporation
with respect to anyv acts or omissions of such director occurring prior to, such repeal or
maodiication.

TENTH: To the tullest extent permitted by applicable law. the Corporation is authorized
w provide indemnification of {and advancement of expenses L) directors. officers. employvees
and agents of the Corporation (and any other persons 1 which General Corporation Law permits
the Corporation to provide indemnification) through Bylaw provisions. agreements with such
persons, vole of stockholders or disinterested  directors or otherwise. in excess of the
indemnification and advancement otherwise permitted by Section 145 of the General Corporation
Law.

The Board of Directors may. to the full extent permitted by applicable law as it presently
exists. or may hereafier be amended from time to time. authorize an appropriate olficer or officers
to purchase and maintain at the Corporation’s expense insurance:  {a) to indemnity the
Corporation for any obligation which it incurs as a result of the indemnification ot directors.
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officers. emplovees and other persons under the provisions of this Article TENTH or the
documents referred 1o in this Article TENTH: and (b 1o indemnify or insure directors. oflicers.
cmplovees and agents againse liability in instances in which they may not otherwise be
indemniticed by the Corporation under the provisions of this Article TENTH.

Any repeal or madilication of the toregaing provisions of this Article TENTH shall not
adversely aifect any right or protection hereunder of any person in respect of any act or enmission
oceurring prior 1o the time of such repeal or modification. The rights provided hereunder shall
inure to the benetit of the person entitled 1o the benefit thereof and such person’s heirs. executors
and administrators.

ELEVENTH: The Curporaiion renounces. to the fullest extent permitted by faw. any
interest or expectuncy of the Corporation in. or in being offered an opportunity Lo participate in,
any Excluded Oppertunity, An “Excluded Opportunity™ is any malter, transaction or interest
that is presented o, or acquired, created or developed by, or which otherwise comes into the
possession of (i} any director of the Corporation who is not an employee of the Corporation or
any of its subsidiarics. or (i) any holder of Series A Preferred Stock or any partner. member.
director. stockholder. emplovee ar agent of any such holder. other than someone who is an
employee of the Corporation or any of ils subsidiaries (collectively. “Covered Persons™). unless
such matier. transaction or interest is preseated to. or acquired. created or developed by, or
olherwise comes into the possession of. a Covered Person expressly and solely in such Covered
Person’s capacity as a direetar of the Corporation,

TWELFTH: Unless the Corporation consents in writing to the selection of an alternative
forum. the Court of Chancery in the Staie of Delaware shall be the sole and exclusive forum for
anv stockholder (including a beneficial owner) to bring (i) any derivative action or proceeding
brought on behalf of the Corporation. (i} any action asserting a claim of breach of fiduciary duty
owed by any dirccior, officer or other employee of the Corporation to the Corporation or the
Corparation’s stockholders, (i) any action asserting a claim against the Corporation. its direetors,
officers or emplovees arising pursuant to any provision of the General Corporation Law or the
Certificate of Incorporation or Bylaws or (iv)any action asserting a clum against the
Corporation. its dircctors. olticers or emplovees governed by the internal affairs doctrine. except
for, as to cach of clauses (i) through (iv) above. any claim as to which the Court of Chancery
determines that there is an indispensable party not subject to the jurisdiction of the Court of
Chancery (and the indispensable party does not conseat to the personal jurisdiction of the Court
of Chancery within ten (10} days following such determination). swhich is vested in the exclusive
jurisdiction of a court or forum other than the Court of Chancery, or for which the Court of
Chancery does not have subject matter jurisdiction. If any provision or provisions of this Article
TWELFTH shall be held to be invalid. illegal or unentorceable as applicd 10 any person or entity
or circumstance for anv reason whatsocver. then, to the fullest extent permitted by law. the
validity. legality and enforceability of such provisions in any other circumstance and ol the
remaining provisions of this Article TWELFTH (including. without limitation. cach portion of
anv sentence of this Article TWELFTH containing any such provision held to be invalid. illegal
or unenforceable that is not itsell held w be invalid. itlegal or unenforceable) and the application
of such provision to other persans or entities and circumstances shall not in any way be aftected
or impaired theveby.




A That the forcgoing amendment and restatement was approved by the
holders of the requisite number of shares of this corporation in accordance with Section 228 of
the General Corporation Law.

. 1. That this Amended and Restated Certiticate of Incorporation. which
restates and integrates and turther amends the provisions ol this Corporation’s Certificate of
[ncorporation. has been duly adopted in accordance with Scetions 242 and 245 of the General
Carporation Law.
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INCWITNESS WIHEREOF, this Aamunded and Restued  Co
fon hus been cavtuted by duly awthorved cfficer of this corporation on tus 29 day
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Maricio Lorenas, Chiel Baecutive D Ticer
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