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ARTICLES OF AMENDMENT Ufiny 5

TO | A

ARTICLES OF INCORPORATION OF RIS I

1stPALM FINANCIAL, INC. ‘:Jf?/é,‘f

SERIES A PREFERRED STOCK
I The name of this Corporation is 1stPalm Financial, Ine. (tho “Corporation™).

1L Articles of Amendment were duly adopted by the Corporation’s Board of Directors on
August 7, 2002 creating a series of preferred stock of the Corporation known as the
Series A Preferred Stock. On Nevember 26, 2002, the Corporation’s Board of Directors
duly adopted amendments to such Articles of Amendment in the form of these Articles of
Amendment,

II.  Shateholder approval of these Articles of Amendment was obtained from the holders of
ihe Corporation’s Common Stock, Series A Preferred Stock, and Scrics B Preferred Stock
on November 26, 2002, Thc number of votes cast in faver thereof was sufficient for
approval by each such voting group.

IV. These Articles of Amendment hereby amend the provisions of the Articles designating
the Series of Preferred Stock as follows:

The shares of Series A Preferred Stock (the “Series A Preferred Stock™) shall consist of Two
Million (2,000,000) shares, $.01 par value per share. A staiement of the relative powers,
dividends, preferences, rights, qualifications, limitalions and resirictions of the Serics A
Preforred Stock, which stalement replaces the prior statement in its entirety, is as follows:

1. Dividends,

@ The holders of the Series A Preferred Stock shall be entitled to receive
dividends when, as and il dividends arc declared by the Board of Directors on the Common
Stock determined on an “as converted” basis as though the holders had converisd all of their
Scrics A Preferred Stock inte Common Stock as of the record date of the Common Stocl
dividend.

(b)  “Special Dividends” shall accrue on certain shares of Series A Preferred
Stock under the circumstances provided in Section 4{c). Special Dividends shall rank pari passu
with dividends payable on the Corporation’s Series B Preferred Stock and senior 1o dividends on
the Corporation’s Common Stock,

(c) The holders of (he shares of Common Stock shall be entifled to dividends
when, as, and if declared by the Board of Dircctors, pro rata among the holders thercof based
upon the number of shares of Common Stock held by such holder provided a like dividend is
paid on an “as converted™ basis to the holders of Series A Preferred Siock, subject 10 any
dividend preferences of any Special Dividends on sharee of Series A Preferred Stock or any
other class of preferred stock grarded a preference as to dividends.

Prepared by James L. Main 1lolland & Knight LIP
Torida Bas No, 193367 50N, Laura St., Suite 3900 1302000233396 9
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Voting Riphts. Except as required by law or otherwisc expressly slated herein,

the holders of the Scries A Preferved Stock shall not be entitled to vote on any matter; provided,
however, so long as twenty-five percent of the Series A Preferred Stock issued by the
Corporation remains outstanding, the Corporation shall not, without the consent of a majorily of
the Series A Preferred Stock then oulsianding:

(a)

&)

(c)

{d)

(e)

(B

" 00#.242857.3

alter the rights, preferences or privileges of the Scries A Proferred Stock,
including but not limited to issuing any class or series of preferred stock that is
scnior to the Special Dividends or scnior to the Series A Preferred Siock as to
liquidation;

amend or waive any provision of the Corporation’s Articles of Incorporation or its
Bylaws in & manner that would adversely affect the rights of the holders of the
Series A Preferred Stock, including but not limited io issuing additional shares of
preferved stock ihat is senior in liquidation preference or dividend preference to
the Series A Preferved Slock.;

directly, or indirectly through a subsidiary, seil, license, transfer or otherwise
dispose of all or substantially all of the Company’s technology or intellectual
property;

redcem any shares of Common Stock or preferred siock other than the Series A
Preforred Stock or the Series B Preferred Stock pursuant to the staled {emms
thereof or other than pursmant fo agreements with any of the Corporation's
employees, officers, directors or consultants giving the Corporation the right to
rcpurchase their shares (i) upon termination of their services to the Corporation ot
(ii) for any other reason;

form, or transfer any assets to, any subsidiary {othcr than IstPalm Financial
Services, LLC) unless the transfor is disclosed to the Corporation’s Board of
Directors and Scries A Preforred Sharcholders not later than the quarterly delivery
of financial information as stipulated in paragraph 3.1 of the Sharcholders
Agreement; or

directly, or indirecilly through a subsidiary, enter into any agreement or
transaction with any of the Corporation’s shareholders, officers, diteciors or
affiliates (other than wholly-owned subsidiaries of ihe Corporation), or any
individual related by blood or marriage to any such person, or any enfity in which
any such person owns a beneficial interest (other than a non-conirolling interest in
a public corporation) unless the agreement or transaction is made on torms at least
as favorable as those that could rcasonably be obtained from unaffiliated third
partics in the ordinary course of business and is disclosed to the Corporation’s
Board of Dircctors and Series A Preferred Shareholders not later than the
quarterly delivery of financial information as stipulated in paragraph 3.1 of the
Shareholders Agreement.

2 H02000233396 9
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In addilion, without the conscat of the holders of a majority of the outslanding Serics A
Preferred Stock voling on an as converted basis together with the holders of Common Stock as &
single ¢class, the Corporation shall not issue or incur any obligation 1o issuc any sccurilies in a
transaction if the effect of such issuance would cause the sharcholders of the Corporation
immediately prior 10 the transaction to own less than fifty percent (50%) of the voting power of
the Corporation immediately following the transaction (a “Change of Control™.

The forcgoing resirictions on the Corporation and right to consent of the holders of Series
A Preferred Stock shall tenninale immediately prior to the closing of a firm commitment
underwriting of the Corporation’s ¢common stock.

3. Liguidation Preference.
(&) Series A Preferred Stock. Upon the ocewrrence of a Liguidating Event (as

defined below), whether voluntary or involuntary, the holders of the Series A Proferred Stock
shall be entitled to receive, out of the ussels of the Corporation available for distribution to its
sharcholders or from the proceeds from a sale or merger, as applicable, prior to and in preference
o any payment or distribution made in respect of the Corporation’s Common Stock or other
securitics ranking junior in lignidation to the Series A Preferred Stock (*Junior Securities™, One
Dollar ($1.00) in cash, securilies or other property for each share of Scrics A Preferred Stock
{together with any declared and unpaid dividends thereon) (the “Scrics A Liguidalion
Preferetice™). The amount of the Serics A Liguidation Preference shall be equitably adjusted for
gny combinations, consolidations, recapitalizations, stock splits, stock dividends and the like. If]
upon such Liquidating Event, the asscls distributable to the holders of the Series A Preferred
Stock (and any other scrics of preferred stock ranking pari passu in liguidation with the Series A
Preferred Stock) shall be insufficient to permit the payment in full of the Series A Liquidation
Preference and the pari passu liquidation preference of such other series, the assets of the
Corporation shall be distributed to the holders of the Series A Praferred Stock and the holders of
such other series ratably based upon the amount of the parl passu liguidation preference of each
such serica until the holders shall have received the full amouni to which they would otherwise
be entiticd. If the assels of the Corporation are sufficient to permit (he paymant of the Scries A
Liquidation Preference to the holders of the Series A Preferred Stock and tho pari passu
liquidation preference of such other series, the remainder of the assets of the Corporation, if any,
shalt be distributed and divided as provided for in Section 3(b). The Series A Liquidalion
Preference is pari passu with the Series B Liquidation Preference of the Corporation’s Series B
Preferred Stock.

(b) Qther Distributions. Any asscts of the Corporation remaining afler the
paymenis specified in Section 3{a) above shall be distributed (after payment of the liquidation
preference of any preferred stock which is junior in Hquidation prefercnce to the Scries A
Preferred Stock) with respect to the outstanding shares of Common Stock pro rata.

(©) Valuation of Secugties. For purposes of this Section 3, if any assct

distributed to shareholders upon the occurrence of any Liquidating Event consists of sceurilics or
property other than cash, the value of such disiribution shall be deemed to be the fair market
value thercof at the time of such disteibution, as determined in good faith by the Board of

3 1102000233396 9
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Directors of the Corporation. Any sscurities 10 be delivered pursuant to this Seciion 3 shall be
valued as follows:

) Sccurities not subject fo investment letter or other similar
restrictions on free marketabilily covered by Seclion 3(c)(ii) herzof shall be
valued at the Market Price (as defined below); and

(i)  Securities subjcct to investment lotfer or other restrictions on free
marketability (other than restrictions arising solcly by virtue of a stockholder’s
slatus as an affiliate or former affiliate) shall be valucd at the appropriaie discount
from the Market Price, as reasonably determined by the Board of Dirsctors in
good faith, to refloct the adjusted lair market value thereof,

For purposes of this Statement, “Marketl Price” of any securily means the average of the closing
prices of such security’s sales on the principal securities exchanges on which such security may
al the time be listed, or, if there has been no sales on any such exchange on any day, the average
of the highest bid and lowest asked prices on all such exchanges al the ¢nd of such day, or, if on
any day such securily is not so listed the average of the represeniative bid and asked prices
quoted in the NASDAQ System as of 4:00 p.m., New York time, or, if on any day such security
is not quoted in the NASDAQ System, the average of the highest bid and lowest asked prices on
such day in the domestic over-the-counter market as reported by the National Quotation Burcau,
Incorporaied, or any similar successor organization, in each such casc averaged over a period of
[ive days ending on the day prior to such day. If at any time such security is not fisted on any
securities exchange or quoted in the NASDAQ System or the over-the-counter market, the
Market Price shall be the fair value thereof determined in good faith by the Corporation’s Board
of Dircectors.

(@) Liguidaling Event. Any of the following shall be considered a
“liguidating Event,” and shall entitle the holders of the Series A Proferred Stock to receive, in
cash, securities or othcr property, the Series A Liguidation Preference (valucd as provided in
Scetion 3{c) above):

(i) any liquidation, dissolution or winding up of the Corporation;

{if)  any merger, combination or consolidation of the Comporation with
or intw any other corporation, enlity or pcrson, or any othet corporate
reorganization, in which the sharcholders of the Corporation immediately prior lo
such merger, combination, consolidation or reorganization own less than 50% of
the Corporation’s voting power immedialely after such merger, combination,
consolidation or recorganization (but excluding the futnre issuance of securities by
the Corporation); or

(iii) a sale, lease or other disposition of all or substantially all the
Corporalion’s assets unless such transaction is part of a financing arrangement;

provided, however, that if the holders of a majority of the shares of Series A Preferred Stock so
elect by giving written nofice o the holders or the Corporation, as applicable, bcefore the

4 H02000233396 9
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effective date of 2 transaction that would otherwise be a Liguidating Event as defined herein,
such transaction shall not be decmed a Liquidating Event.
-
{e) Notice of Liguidatige Event, The Corporation shall give to each holder of
Serics A Preferred Stock at Ieast thirty (30) days prior written notice of any Liquidaiing Event by
- delivery of such notice via first-class mail, postage prepaid, at the holder’s address as set forth in
the records of the Corporation.
™ (B Other Redemptions.  Nothing sct forth herein shall prohibit the
’ Corporation from redceming any shares of another series of Preferred Siock that is senior in
Tiquidation preference to the Series A Preferrod Stock prior to the occwrrence of a Liquidating
= Event. '
4, Redempiiop.
(@ Oopti all and i eries . If the
Corporation’s corsmon stock is publiely traded on a national securitics exchange or quoled on
e the NASDAQ System of an equivalent or sncccssor exchapge or quotation system and the

Market Price of the Corporation’s common slock as of the date of the Rederoption Notice is
$4.00 (approximately adjusted [or stock splits, Common Stock dividends on Common Steck,

-t reverse stock splits or similar combinations) or more, then the Corporation may call for the
rcdemptmn and repurchase of any and/or all sharcs of Serics A Preferred Stock for a purchase
price equal 1o $1.10 per share plus declatod and wnpaid dividends (approximately adjusted for

o stock splils, roverse stock splits or similar combinations) (the “Serics A Redemption Price™).
Such redemption and repurchase shall be made from fiuwds legally available for such purpoese and
which are not otherwise resiricted.

k (b)  Redemption at Election of Hokier, Any holder of record of Series A
Preferred Stock may cleet to require the Corporation to redeem (or arrange the salc to a third
party of) all or any poriion of such shares at a mandatory redemption price of 51.00 per share,
plus declared but unpaid dividends (the “Maundatory Redemption Price™), by delivering wrillen
notice of redemplion te the Corporation before December 31, 2006 unless the Corporation has
secured prior to December 31, 2006 additional equily capital of more than $20 million at an as
converied price of more than $2.00 per share of Commen Stock {approximately adjusted for
stock splits, Common Stack dividends on Common Stock, reverse splits or similar combimations)
{*I'inancing Event™).

(c) Interim Cumylative Preferjed Dividends on Shares tp Be Redeemed, If
the holder has given the reguired notice and 2 Financing Event has not occurred prior to
December 31, 2006, the sharcs of Series A Preferred Stock of the holder to be redecmed shall
bear cumulalive semi-annual cash dividends begiming on January 1, 2007, at an amual rats
equal to $0.20 per share, payable when and as declared by the Board of Directors out of funds
Iegally available therefor, with the first such semi-annual payment on July 1, 2007, until such
shares are redeemed (“Special Dividends™). The amount of Special Dividends per share shall be
equitably adjusted for any combirations, consolidations, recapitalizations, stock sptits, stock
dividends and the like. No cash dividends or other distnbufions shall be paid, declared or set
apatt for payment on shares of Common Stock or otlier capital stock of the Corporation ranking

- | 5 F02000233396 9
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junior to the Scries A Preferred Stock as to the payment of dividends unless all accrued and
unpaid Speciat Dividends for all past periods shall have been or concurrently shall be paid. All
Special Dividends, and any dividends or other distribulions on other shares of stock ranking pari
passu with the Series A Preferred Stock {including the Series B Preforred Stock) shall be
declared pro rata, so that the amount of Special Dividends declared and dividends deslared on
such other shares of pari passu stock for the same dividend period or the dividend period for
Special Dividends ending within the dividend period of such other stock shall, in ali cases, bear
to cach other the same raiio that acerued Special Dividends and accrued dividends on such other
slack bear to each other,

(dy  Mandatory Bedemption Date. If a holder of Scries A Preferred Stock duly
elects 1o require the Corporation to redeem 2ll or any portion of such shares at the Mandatory
Redemption Price, the Corporation shall pay (or cause a third party to pay) the Mandatory
Redemption Price on a date selected by the Corporation, which shall be no later than January 1,
2008, '

(e)  Notice of Redemption. At least thirty (30) days prior {0 the redemption of
any sharcs of Series A Preferred Stock pursuant to this Section 4, the Corporalion shall transmit
notice {the “Redemption Notice™) by way of firs{-class mail, posiage prepaid, to each holder of
record ol sharcs of Series A Preferred Stock {0 be redcemed pursuant to this Section 4, at the
holder’s addrcss set forth in the records of the Corporation. Such notice shall state the date fixed
for redemnption {the “Redemption Datg™), the locaiion at which such holder(s) shali surrender
theit Series A Preferred Stock certificates and at which the Corporation shall pay the Scrics A
Redemption Price, or the Mandatory Redemption Prico, as the case may be. On the Redemption
Dates, each holder of shares of Series A Preferted Stock called for redemption shall surrender the
certificale or certificates evidencing such shares to the Corporation at {he place designated in
such notice in exchange for payment of the Series A Redomption Price, or the Mandatory
Redemption Price, as the case may be, Such certificates shall be properly stamped for transler
and duly endorsed in blank or accompanied by proper instruments of assignment and {ransfer
thercofl duly executed in blank. If the holder of Series A Preferred Stock shall fail to tender its
share of Scries A Preferred Stock as provided above, the Corporation shali have the right to
cancel guch shares upon its books and to pay such holder the Series A Redemption Price, or the
Mandatory Redemption Price, as the case may be, for such shares. Any such cancelled sharcs
shali for all purposes be considered to have been redcemed as provided herein.

(n Payment of Series A Redemption Price. Payment of the Redemption
Price, or the Mandatory Redemption Price, as the case may be, shall be made in immediately
available fnds.

(g)  Right{o Converl. Any holder whose shares are to be redecemed hereunder
shall have the right prior o the Redemption Date to convert all or any portion of such holder’s
shares of Series A Preferred Stock to Cominoen Siock pursuant to Section 5 hereof.

{h)  Failure fo Pay Redemption Price. If the Comporation elecls to redeem
Series A Preferred Stock but fails to pay the Redemption Prige, the shares to be redeemed shall

remain outstanding. If a holder of Series A Preferred Stock duly elects to require (he
Corporation to redeem all or any portion of such shares at the Mandatory Redempiion Price and

6 HO02000233356 9
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the Corporation fails to pay the Mandatory Redemption Price on or before January 1, 2008,
Special Dividends shall increase to an annual rate equal to $0.25 per sharc (subjest (o equitable
adjustment for any combinations, consolidations, recapitalizations, stock splits, stock dividends
and the like), nntil the Mandatory Redemption Price is paid in full. In addition, the holders of &
majority of the shares as 1o which the Corporation has defaulted in paying the Mandatory
Redemption Price may vote to require the Corporation, to the extent permitted by law, to convert
the Mandatory Redemption Price to senior subordinated convertible debt of the Corporation
within 30 days after the date of such vote, which shall (A) be evidenced by promissory notes
issued to each holder to wham the Mandatory Redemption Price is due, {(B) be subordinated in
right of payment to all indebtedness of the Corporation for money borrowed, (C) bear interest,
payable quarterly, at the rate of 25 % per annum, and {D} be due and payablc in full one year
after issuance, If the Corporation partially prepays such promissory noies, the precpayment shall
bo made pro rata among the holders of the notes, based on the relative outstanding principal
amounts thereof. So long as any such promissory notes remain outstanding, the Corporation
shall not redeem, or declare or pay any cash dividends or pay, declare or sct part for payment any
ather distributions on shares of Common Stock or other capital stock of the Corporation ranking
Jjunior to the Series A Preferred Stock as to liguidation,

5. Conversion of Series A Preferred Stock.

{2) Conversion. Subject to and in compliance with the provisions of this
Section 5, any shares of the Scrics A Preferred Stock, at the option of the holder(s) thereof, may
at any tirae after the Conversion Eligibility Date and prior to the Redemption Date be converied
into that number of fully paid and nonassessable shares (determined without regard to {ractional
shares) of Common Stock as is equal o the quotient determined by multiplying the number of
sharcs of Series A Preferred Stock to be converted times the Series A Liquidation Prefercnec and
then dividing by ihe Conversion Price (as defined below) then in effect. The Conversion
Eligibility Date is the carlicr of (A) June 30, 2005; (B) the date that a Liquidating Bvent or a
Change of Control ocenrs; {C) the date thal both of Ann R Mackey and Philip G. Laren ghall no
longer be employed by, or otherwise be available to render management services to or on behall
of, the Corporation or its affiliates; or (D) the date that the Corporation’s Common Stock is
iraded on a national securities cxchange or guoted on the NASDAQ System or an equivalent or
successor cxchange or quotation system.

(b)  Conversiop Price. The initial conversion price per share of Series A
Preferred Stock (the “Conversion Price”) shall be equal to Two Dollars ($2.00), subject to
adjustment as hereinafler provided.

() If and whenever the Corporation issues or sells, or in accordance
with Section 5{c) bolow is decmed to have issued or sold, any shares of Common
Stock for a consideration per share less than the Conversion Price in effeot
immediately prior to the time of such issue or sale, then immcdiately upon such
issue or sale or deemed issue or sale the Conversion Price shall be reduced to the
Conversion Price determined by dividing (2) the sum of (i) the product derived by
muliplying the Conversion Price in e¢[fect immediately prior to such issue or sale
by the number of shares of Common Stock Deemed Outstanding (as defined
below) immediately prior to such issuc or sale, plus (ii) the consideration, if any,

7 HO20002333%0 9
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received by the Corporation upon such issuc or sale, by (b) the number of ghares
of Commen Stock Deemed Outstanding immediately after such issue or sale.
“Common Stock Deemed Qutstanding”™ means, at any given time, the number of
shares of Common Stock actually outstanding at such time, plus the number of
shares of Common Stock deemed to be outstanding assuming cxercise and/or
conversion of the Corporation’s Options {as defined below) and Converlible
Sccurities (as defined below), whether or not such Options or Convertible
Sccurities are actually exercisable at such time,

(il)  Notwithstanding any provision of this Scction 5, there shall be no
adjustment to the Conversion Price hereunder with respect to (A) the issuance or
deemed issuance of shares or options to purchase shares of the Corporation’s
Common Stack to employvess, officers, direclors, agents, represeniatives and
consultants of the Corporation and its subsidiaries pursuant to stock incentive
plans or arrangements approved by the Corporation’s Board of Dircctors not to
exceed in the aggregate 10% of the outstanding Common Siock determined on a
fully diluted basis (other than ouisianding options issued under this Section
5(b)(ii}(A) and excluding outstanding securitics not then presently convertible
into Common Stock); (B) the issuance of up to 2,000,000 shares of Series A
Preferred Stock or up to 2,000,000 shares of Series B Preferred Stock or the
issuance of Common Stock upon conversion of Series A Preferred Stock or Series
B Preferred Stoek, (C), any adjustment to the Conversion Price of the Scries B
Preferred Stock and (D) the issuance of shares pursuant to cutstanding Options
and stock purchase agreements listed on Schedule A.

{cy Effect on Conversion Price of Certain Bvents. For purposes of

determining the adjusted Conversion Price under Section 5(b) above, the following shall be
applicable:

(i) Issuance of Righis ¢r Qplions, If the Corporation in any manner
grants or sells any rights, warrants or oplions to snbscribe for or purchase
Cormmon Stock or Convertible Securities (as defined below) (“Qptions™) and the
price per share for which Common Stock is issuable upon the cxercise of such
Options, or upon conversion or exchange of any stock or securitics dircetly or
indirectly convertible into or exchangeable for Common Stock (“Convertible
Securilies™) issuable upon exercise of such Options, is less than the Conversion
Price in elfect immediately prior io the {ime of thc granting or sule of such
Options, then the total maximum number of sharcs of Commeon Stock issuable
upeon the cxercise of such Options or upon cenversion or exchange of (he folal
maximum amount of such Convertible Sceurities issuable upon the exercisc of
such Options shall be deemted to be outstanding and to have been issued and sold
by the Corporation at the time of the granting or sale of such Options for such
price per share. For purposcs of this paragraph the “prico per share for which
Commeon Stock is issuable” shall be determined by dividing (A) the total amount,
if any, veceived or receivable by the Corporation as consideration for the granting
or sale of such Options, plus the aggregale amount of additional consideration
payabie to the Corporation upon exercise of all such Options, plus in the case of

8 HO0O2000233396 9
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such Options which are cxercisable for Convertible Securitics, the aggregate
amount of additional consideration, if any, payable to the Corporation upon {he
issuance or sale of such Convertible Securities and the conversion or exchange
thereof, by (B) the total number of shares of Common Stock issuable upon the
exercise of such Options or upon the conversion or exchange of all such
Convertible Securities issnable upon the exercise of such Options. No [urther
adjustment of the Conversion Price shall be made when Converlible Securitics are
actually issued upon the cxercise of such Options or when Common Stock is
actually issued upon the exercise of such Optlions or the conversion or exchange
of such Convertible Securities.

(i)  lssuance of Convertible Securities. 1f the Corporation in any
manner issues or sells any Convertible Securities and the price por share for
which Common Stock is issuable upon conversion or exchamge thereofl is less
than the Conversion Price in effect immediately prior to the {ime of such issuc or
gsale, then the number of shares of Commen Stock issuable upon conversion or
cxchange of such Converlible Sccurities shall be deemed Lo be outstanding and to
have been issued and seld by the Corporation at the tine of the issuance or sale of
such Convertible Sccurities for such price per share. Yor the purposes of this
paragraph, the “price per share for which Common Siock is issuable” shall be
dotcrmined by dividing {A) thc total amount received or receivable by the
Corporation as consideration for the issue or sale of such Convertible Sccuritics,
plus the aggregate amount of additional consideration, if any, payable to the
Corporation upon the conversion or exchange thereof, by (B) the tolal number of
shares of Common Stock issuable upon the conversion or exchange of all sucl
Converiible Securities, No further adjustment of the Conversion Price shall be
mado when Common Stock is actually issued upon the conversjon or exchange of
such Convertible Sceurities, and if any such issue or sale of such Converlible
Securities is made upon exercise of any Oplions for which adjustments of the
Conversion Price had bcen or are to be made pursuant {o other provisions of this
Scction 5, no further adjusiment of the Conversion Price shall be made by reason
of such issue ar sale.

(i)  Change in Options Prive or Conversion Rate. If the purchasc price
provided for in any Options, the addilional consideration, if any, payablc upon the
conversion or exchange of any Converlible Securitics or the rate at which any
Convertible Scouritics are convertible into or exchangeable for Common Stock
changes at any time, the Conversion Price in effect al the time of such change
shall be immediately adjusted to the Conversion Price which would have been in
effect at such timc had such Options or Converiible Securities still outstanding
provided for such changed purchase price, additional consideration or conversion
tate, as the case may be, at the time initially granted, issued or sold.

(v) Treaiment of Expired i (cise ihle
Securities, Upon the expiration of any Options or the lermination of any right to
convett or exchange any Convertible Securilies without the cxereise of any such
Options or rights, the conversion Price then in effect hercunder shall be adjusted
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immediately to the Conversion Price which would have been in eflect at the time
of such expiration or termiination had such Options or Convertible Securities, 1o
the extent outstanding immediately prior to such expiralion of termination, never
been issued.

{v)  Caleulation of Considergtion Received, If any Common Stock,

QOptions or Convertible Scourities are issucd or sold or decmed to have been
issued or sold for cash, the consideration received therefore shall be deemed (o be
the amount rcecived by the Corporation therefor (determinesd prior to any
discounts, commissions and related expenses). If any Common Stock, Options or
Converlible Securities are issued or sold for a consideration other than cash, the
amount of the consideration other than cash received by the Corporation shall be
the fair value of such consideration, except where such consideration consists of
securities, in which ¢ase the arnount of consideration received by (he Corporation
shall be the Market Price thercof as of the date of reccipt (in each case determined
prior {o any discounts, commissions and related expenscs). If any Common
Stock, Options or Convertible Secunties arc issued to the owners of the non-
surviving entity in connection with any merger in which the Corporation is the
surviving corporation, the amount of consideration therefor shall be deemed to bo
the fair value of such portion of the net assels and business of the non-surviving
cntity as is atiributablo to such Cormmon Stock, Opticns or Convertible Securitics,
as the case may be. The fair value of any consideration other than cash and
sccurities shall be determined in good faith by the Corporation’s Board of
Directors.

(vi) Integrated Transactions. In case any Oplions ate jssucd in
conmection with the issue or sale of other securities of the Corporalion, togethor
comprising one integraled (ransaction in which no specific consideration is
allocated to such Options by the parties thereto, the Opiions shall be deemed 1o
have been issued for such consideration as shall be delermined in good faith by
ihe Corporation’s Board of Dircctors.

(vii) Treasury Shares. The number of shares of Common Stock
outstanding at any given time shall not include shares owned or held by or for the
account of the Corporation or any subsidiary, and the disposition of any shares so
owned or held shall be considered an issue or sale of Common Stock,

(viii} Record Date If the Corporation lakes a record of the holders of
Common Stock for the purpose of entitling them (A) to reecive a dividend or
other distribution payable in Common Stock, Options or Convertible Securities,
or (B) fo subscribe for or purchase Common Stock, Options or in Convertible
Securities, then such record date shall be deemed to be {he dale of {he issuance or
sale of the shares of Commeon Stock deemed to have been issued or sold upon the
doclaration of such dividend or upon the making of such other distribution or the
date of the granting of such right of subscription or purchase, 2s the case may be,

10 - 1102000233396 9
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(ix) Waiver of Adjustment. Notwithstanding anything to the contrary
contained herein, there shall be no adjustment pursuant ta this Section 5(c):

(A) if prior to the issuance of Common Stock, Options or
Converlible Securities, the Corporation reccives wrilten notice from the
holders of a majority of the then outstanding shares of Series A Preferred
Stock agrecing that no such adjustment shall be made as the resull of such
issuance; or

(B)  with respect to shares of Common Stock issued, decmed
issued or issuable (1) as a dividend or distribution on Series A Preferred
Stock or (2) by reason of a dividend, stock split, split-up or other
distribution on shares of Common Stock described in the forcgoing clause

(1)
(d)  Subdivision or Combinating of Common Stock. In the event that the

Corporation at any time or from time to lime shall declare or pay any dividend on the Common
Stock payable in Common Stack or in any tight to acquire Common Siock, or shall cffect a
subdivision of the outstanding shares of Common Stock into a greater number of sharcs of
Common Stock (by stock split, reclassificalion or otherwisc), or in the event the outstanding
chares of Common Stock shall be combined or consolidated, by reclassificalion, reverse stock
split or otherwise, into a lesser number of shares of Common Stock, then the Conversion Price in
effect immediately prior to such event shal, concurrently with the cifectiveness of such event, be
propotionately decreased or increased, as appropriate.

(&)  Exirpordinary Event. Prior to the consummation of any Extraordinary
Event (as defincd below), the Corporation shall make appropriate provisions to ensure thal each
of the holders of Scries A Preferred Stock shall thereafter have the right to acquire and receive,
upon the contversion of such holder’s Series A Preforred Stock, such shares of stock, sceuritics or
assels as such holder would have received in conncection with such Exiraordinary Event if such
holder had converted its Series A Preferred Stock immediately prior to such Bxtraordinary Event.
For purposes of this Scction 5, “Extragrdinary Event” means the occtirrence ot consymmation of
a {ramsaction or scrics of related tansactions resulting in: (1) a merger, consolidation, sale or
rcorganization in which the Corporalion or any of its subsidiaries is not the surviving
corporation; or (ii) a sale, lcase or exchauge, directly or indircctly, of all or substantially all of
the property and assels of the Corporaticn, not in the ordinary coursc of business.

(3] Conversion Progedure.

1] Except as otherwise provided herein, each conversion of Serics A
Preforred Stock shall be deemed (o have becn cffected as of the close of business
on the date on which the share certificate(s) evidencing the shares of Serdes A
Preferred Slock 1o be converted are suwrendered to the Corporalion at its principal
office. At the time any such conversion has been effected, the rights of the holder
of the shares converted as a holder of Series A Preferred Stock shall cease and the
person or persons in whose name or namcs any certificate or certificates for
ghares of Common Stock arg to be issued upon such conversion shall be deemed

11 102000233396 9
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to have become the holder or holders of record of the sharcs of Common Stock
represented thereby.

(i)  Notwithstanding any other provision hereof, if a conversion of
Series A Preferred Stock is to bo made in connection with an Extracrdinary Event
or any other {ransaction effecting the Corporation or any holder of Scries A
Preferred Stock to the extent provided herein, the conversion of any sharcs of
Series A Preferred Stock may, at the election of the holder thercof, be conditioned
upon the consummation of such transaction, in which case such conversion shall
be decmed to be offective immecediately prior to the consummation of such
lransaction.

(ii{} Promptly aRer a conversion has been effccted, the Corporation
shall deliver to the converling holder a certificate or ceriificaics representing the
number of shares of Common Stock issuable by reason of such conversion in such
name or names and such denomination or denominations as the governing holder
has specificd.

(iv)  The issuance of cerdificates for shares of Common Stock upon
conversion of Series A Prefoered Stock shall be made without charge 1o the
holders of such Series A Preferred Stock (or any issuance tax in respect thercof
(so long as such certificates are issued in (he name of the record holder of such
Series A Preferred Stock) or oiher cost incurred by the Corporation in connection
with such conversion and the relaled issuance of shares of Common Steck, Upon
conversion of each share of Series A Preferred Stock, the Corporation shall take
all such actions gs are necessary In order to cosure that the Common Stock
issuable with respect (o such conversion shall be validly issued, fully paid and
nonassessable, free and clcar of all taxes (other than any taxes related to any
dividends paid 'with respect thereto or transfer taxes), liens, charges and
encumbrances with respect to the issuance thereof.

{(v)  The Corporation shall not close its books against the transfer of
Series A Preferred Stock or of Commeon Stock issued or issuable upon conversion
of Series A Preferred Siock in any manner which interferes with the timely
conversion of Sciies A Prefetred Stock. The Corporation shall, at the holder’s
oxpense, assist and cooperate with any holder of such shares required 10 make any
governmental filings or obtain any govermmcntal approval prior fo or in
connection with any conversion of such shares hercunder (inc¢luding, without
limitation, making any filings required to be made by the Corporation).

{z) No Fractiopal Shares. No fractional share shall be issued upon the

payment of any dividend on, or the conversion of any sharc or shares of, Secries A Preforred
Stock, All shares of Common Stock and Serics A Preferred Stock (including fractions thercof)
issuablc upon conversion of, or payment of a dividend on, Scrics A Preferred Stock to a holder
thereof shall bs aggregaied for purposes of determining whether the conversion er dividend
would result in the issuance of a fractional share. If, afier the aforementioned aggregation, the
conversion or dividend would result in the issuance of a fraction of a share, the Corporation
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shall, in lieu of issuing any {ractional share, pay the holder otherwise entitled to such fraction a
sum in cash equal to the fair market value of such fraction on the date of conversion or dividend
(as determined in good faith by the Board of Directors).

{h) No Impairment. The Corporation will not, by amendment of these
Articles or through any rcorganization, transfer of assets, consolidation, merger, dissolution,
issue or sale of securitics or any other voluntary action (other than aclions taken in good faith),
avoid the observance or performance of any of the terms to be observed or performed hereunder
by the Corporation but will at all times in good faith assist in carrying out all the provisions of
this Section 3 and in laking all such aclion as may be necessary or appropriate in order to protect
the conversion rights of the holders of the Series A Preferred Siock against impainment.

M Certificates ustments. Upon the occurrence of each adjustment or
readjustment of the Conversion Price pursuant to this Section §, the Cerporation a1 ils expense
shall promptly compute such adjustment ot readjustment in accordance with the terms hereof and
prepare and farnish to cach holder of Series A Preferred Stock a certificate setting forth such
adjustment or readjustment and showing in detail the facts upon which such adjusiment or
readjustment is based. The Corporation shall, upon the wrillen request at any time of any holder
of Series A Preferred Stock, furnish or cause to be firnished 1o such holder a like cerlificate
selting forth (i) such adjustments and readjusiments, (ii) the Conversion Prico at the time in
effect, and (iii) the number of shares of Commen Stock and the amount, if any, of other property
that at the time would be received upon the conversion of the Series A Preferred Stock.

(i) Notlices ol Record Date. In the event of any taking by the Corporalion of a
record of the holders of any class of securities for the purposc or determining (he holders thercoll
who are catitled to receive any dividend or other distribution, any securily or right cenveriible
into or entitling the holder thercof to receive additional shares of Common Stock, or any right to
subscribe for, purchase or otherwisc acquire amy shares of stock of any class or any other
securities or property, or to receive any other right, the Corporation shall mail to each holder of
Scrics A Preferred Stock, at least 20 days prior to the date specified therein, a notice specifying
the datc on which any such record is to be taken for the purpose of such dividend.

&) Reservation of Common Stock. The Corporation shall, at all times when
the Series A Preforred Stock shall be outstanding, reserve end keep available out of its authorized
but unissued stock, for the purpose of elfecting the conversion of the Series A Preferred Stock,
such number of its duly authorized sharcs of Common Stock as shall from time {o time be
sufficient o offect the conversion of all outstanding Series A Preferred Stock. Bcefore taking any
action which would causc the effective purchase price for the Series A Preferred Stock to be less
than the par value of the shares of Series A Preferred Stock, the Corporation shall take any
corporate action which may, in the opinion of its counsel, be necessary in order that the
Corporation may validly and legally issue fully paid and nonassessable shares of such Comumon
Stock at such effective purchase price, '

Lled gl
Co-Chair of the Board of Directo
Ann R. Mackey )}/
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SCHEDULE A
Ouistanding Options apd Stock Purchase Agreements Excluding Stock Options for the

Purchase of Shares of the Corporation’s Common Stock to Employees, Officers, Directors,
Agents, Represcntatives And Consnltants

None
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