Florida Department of State
Division of Corparations
Public Access System

Elecironic Filing Cover Sheet

PrITT e, e

Note: Please print this page and use it as a cover sheet. Type the fax andit
number {shown below) on the top and boutom of all pages of the document.

(((H04000158889 3)))

Note; DO NOT hit the REFRESH/RELOAD button on your browser from this

page. Doing so will generare another cover sheet.

T E L~ —rit gy

Po.
Division of Corporarions
Fax Number : {(B50)205-0380
Proms
Account Name : PORTER, WRIGHT, MCRRIS & ARTHUR
Acoount Bumbar : 102233003533
FPhone r {2387583-280G0
Fax NMumber : {238)1593-2980
o = ;
- © 2 BASIC AMENDMENT
. - =L
R it
- 5 i .
= F CALLMINER, INC. 2z
o o3 — =
5;.'& m L4 .
L £ = Ny
8 = Tz
erowr 2 B LI
S Pl
=R o Bl
.y e
o
Fectranic FlingMany.

hups:/efile.sunbiz. org/seripis/efilcovr.exe

4

9112 Hd 29 40

a3



T

Aug~03-20R4 O7:43pm Frop-PORTER WRIGHT MORRIS +2305832582 T-853 P.081 F~157

PORTER 58071 Pelican Bay Boulevard
Suiie 300
RIGHT Naples, Flonda 34108-2709
MORRIS & Main Telephons # 800-R76-7962
ARTHUR! . Mam Facsimile #  239-503-2090
Aeraeys ]

Coattaifurs 2T}

Facsimile Cover Sheet
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IF YOL HAVE RECEIVED THIS COMMUNICATION IN BRAOR OR IF YOU HAVE ANY
PROBLEMS RECEIVING THIS COMMUNICATION, PLEASE CALL  239-533-2900
IMMEQIATELY. THANK YOU. , - A

g et = -

TNE INFORMATION CONTATNED [N THIS COMMUNICATIRN 15 CONFTRENTIAL AND SUBIECT T2 ATTORNEY-CLIENT, WORK
PRODUCT, DR OTHER (FGAL PRIVILEGE. THIS COMMUNICATION IS INVENDED ONLY FOR THE USE OF THE INDIVIDUAL
OR ENTLVY NAMED AS RECIPIENT. IT THE READER OF TniS COMMUNICATION IS NOT TriE INTENDED RECIPIENT, YOU
ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIZUTION OR COPYING OF THIS COMMUNICATION 15 STRICTLY

PROHIBITED. .
Dare.  Anpust3, 2004 User: 5781 Client Matter #: _ 4001605-152563
TOTAL NUMBER OF PAGES INCLUDING COVER SHEET: ___ 29 -
PLEASE DELIVER TO;
NamEg Fras FaCSiMILE #2 CONFIRMATION #.
1. Amm Michelle Milligan,  Flonda Depl. of State 850-205-0380 850-245-6027
Docurnent Specinlist

efs Div. of Corporations
RE: Callminer, Inc. {Amendment to: Document PO2000079037)

Michelle,

1 have aniached your letter and the Amended and Restated Articles of Incorporation of Callminer, Inc.
Please file them with the original submission dare of August 2, 2004, We have requasted 3 certificate
of stajus and a certified copy of same be deliverad 10 us as soon as the Articles are filed. Ifthereis a
problem, please contact me immediately ar 800-876-7962, x 2970,

Thank vou for your assistance!

From: _Jennifer §. Nogalski, Esg, Phone No. 238-593-2670
THE CRIGINAL OF THIS DOCUMENT WiLL BE SENTBY:
ORDINARY MAIL [ | OVERNIGHT DELIVERY SBRVICE

MESSENGER THI®E WILL BE THE ONLY FORM OF DELIVERY

NARLTRYTadis v 03
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FLORIDA DEPARTMENT QF STATE
Glendr E. Hood
Secretary of State

August 3, 2004

CATLIMINER, INC.

210 B DEL FPRADO BLVD
BUITE ¢

CAPE CORAL, PFL 323880

BUBJECT: CALIMINER, INC.
REF: BOZOOOD7A037

We received your electronically trazasmittad dosument. However, Lhe
document hak not been Tiled. FPlease make the following correcticons and
refax the oomplete dowument, Iineluding the electropic filing cover sheat.
The date of adopticon of sich amendment must be included in the decumant.

Plaass return iaur documant, along with a capy of this letter, within 88
days or your filing will be considerad abandoned.

If you have any questicns concerning the filing of your document, plaase
call (83D) 245-6027.

Michelle Milligan FAX Aud. §: HOLOO015888%
Pooumant Spesialiss Letter Numbar: S04A0004B2¢0

Division of Corparations - P.0O, BOX 6327 -Tallahassee, Florida 82314



Aug=03-2004 0f:4%am  From-PORTER WRIGHT HORRIS +2305032008 T-033  P.od4/O2  P-SY

FILED
pLAUG~2 PH 2: 1R
AMENDED AND RESTATED T ‘
ARTICLES OF INCORPORATION ‘ *fifé\‘; ;ﬂ F;.—EB%%A
OF
CALLMINER, INC.

CallMiner, Inc., 4 corporation organized and existing under the Florida Business
Corporarion Act of the State of Florida (the “Business Corparation Aet”™), certifies as follows:

1. That the name of this corporation is CaliMiner, Inc,, and that this
corporarion was originally incorporated pursuant to the Business Corporation Act under the same
name on July 22, 2602,

2. That the Board of Directors sdopied resolutions proposing to amend and
restate the Articles of Incorporation of this corporation, declaring the amendment and
resiaternent 1o be advisabie and in the best mrerasts of this corporation and its sharchelders, and
aythonzing the appropriare officers of this corporation o solicit the consent of the shareholders
for the amendment, which resolution sentimg forth the proposed amendment and réstatement is as
follows:

RESOLVED, that the Asticles of Incorporation of this corporation be amendad
and restated in i1s entirety to read as follows:

FIRST: The name of this corporanen is CallMiner, e, (the “Carporation™).

SECOND: The address of the registered office of the Corporation in the State of
Flondsa is 210 8. Del Prado Boulevard, Suite 6, Cape Coral, Florida 33980, The pame of jis
registermd agemt o7 such address is Jeffiey AL Gsliino.

THIRD: The nature of the business or purposes ta be conducted or promorted is
to engage in any lawfill act or acuvity for which corporations may be organized under the
Business Corporation Acl

FOURTH: The total number of shares of all clasaes of stock which the
Corporarion shall have authority 1o fssue is (i) 40,000,000 shares of Common Stock, $.001 par
velue per share ("Commeon Stock™), snd (ii) 30,000,000 shares of Preferred Srock, $.001 par
value pur share {“Preferred Stock™).

The following is 2 starement of the designations and the powers, privileges and rights,
and the qualificarions, limitations or restrictions thereof in respect of each class of capiral stock
of the Corporation. Unless otherwise ingicated, references 1o “Sections” or “Subsections” in this
Articie refer 1o seetjons and subsections of this Aricle Fourth,

A, COMMON STCCK

1. Gigneral. The voting, dividend and liquidation rights of the holders of the
Common Stock are sybject to and qualified by the rights, powers and preferences of the holders
of the Preferred Stock ser forth in these Agticles of Incorporation and as may be designaied by
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resolution of the Board of Directors with respect (o any series of Preferred Stock as aythorized in
hese Articles of Incorporation,

2. Voting. The holders of the Commeon Stock are entitled o one voie for
each share of Comumen Stock held ay all meetings of shareholders (and written actians in liey of
meetings); provided, howgver, that, except as otherwise yequired by law, helders of Common
Stock, as such, shall not be entitled 1o vote on any amendment 1o these Articles of Incorporation
that relates solely to the rerms of one or more outstanding series of Preferred Stock if the holders
of such affected series are engitled, either separately or wogether with the holders of one or more
other such series, fo vole on that amendment pursyant (o these Articles of Incorporarion or
pursuant 10 the Business Corpovarion Act. There shali be no cumulative voring. The number of
authorized shares of Commaon Stock may be increased or decreased (but not below the number of
shares of Common Stock then outstanding) by the affirmative vote of the holders of shares of
stock of the Corporation representing a majority of the votes represented by all outstanding
sharas of stoek of the Corporarion enitled 1o vole on an as converted 1o Common Stock basts.

B. PREFERRED STOCK.
1. lssuance and Reissuagce.

Preferred Stock may be issued from time 1o time in one or more seties, each of
such series 1o consist of such number of shares and to have such tenms, tights, powers and
preferences, and the qualifications and limuarions with respect thereto, a5 stated or expressed in
these Articles of Incorporation and in the resolution or resolutions providing for the jsspe of such
series adapted by the Board of Dirsctors of the Corporation as provided below.

2. Blapk Check Prefomed.

Subject 1o any vole expressly required by the Asticles of Incorporation, authorry
is expressly granied to the Board of Directors from time to time 1o issue the Praferred Stock in
one or more serjes, and in connecrion with the crearion of any such series, by resolytion ar
resclutions providing for the issue of the shares of that series, to determine and fix such voting
powers, full or lumuted, or no voling powers, and such designations, preferences and relative
participating, aptional or othey special righs, and qualificarions, limitstions or restrictions,
including, without limitation, dividend rights, special vouing rights, conversion righis,
recdemption privileges and liquidatdon preferences, s shall be stated and expressed in the
resolutions, all 16 the full extent now or hersafter permitted by the Business Corporation Act.
Without limiting the generality of the foregoing, and subject 1o the righis of any series of
preferred stock then outstanding, the resolutions providing for issuance of any series of Preferred
Stock may provide thar the series is superior o rank equally or junior 1o the Preferred Stock of
sny other series to the extent permined by law,

€. SERIES APREFERRED STOCK

14,400,210 shares of the authorized and unissued Preferced Stock of the
Carporation are designaied “Series A Preferred Stoek” with the following rights, preferences,
powers, privileges and restrictions, qualifications, and limitations.
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1 Dividends.

From and after the date of the issuance of any shares of Serjes A Preferred Stock,
dividends a1 the rate per annum of eight percent (8%) of the Series A Original Issue Price
{unnally $0.02456 per share}, compounded annually, shall accrue on such shares af Series A
Preferred Stock {subject to appropriate adjustment in the ovent of any stock dividend, stock split,
cornbination or other similar recapitalization affecting such shares) (the “Accruing Dividends™).
Accruing Dividends shall accrue from day to day, whether o not earned or declared, and shall be
cumulative; me that except as set forih in the following sentence of this
paragraph or in Subssctions 2(al and ¢, the Corporation ahall be undey no obligation 1o pay such
Accruing Dividends. The Corporation shal! not declare, pay, or set aside any dividends on any
other shares of capital stock of the Comporation {other than dividends on shares of Common
Stock payable in shares of Comumon Stock), unless the holders of the Series A Preferred Siock
then ouistanding shall first receive, or simulianeously receive, 2 dividend on each curstanding
share of Series A Preferved Stock in an amount at least equal 1o (3) the amount of the aggregate
Aceruing Dividends then acerued on such share of Sexies A Preferred Stock and not previously
paig plus {ii} (A} in the case of a dividend on Commion Stock or any class or series that is
convertible into Cornmon Stock, that dividend per share of Series A Preferred Stock as would
equal the product of (1) the dividend payable on each share of such class or series determined, if
applicable, as if all such shaves of such class or series had been converted inte Common Stock
and (23 the number of shares of Common Stock issuable upon conversion of a share of Series A
Preferred Stock, in each case caleulated on the record date for derermination of holders enritled
to receive sach dividend or (R} in the case of a dividend on any class or series thay is not
converiible into Common Stock, at a rate per share of Series A Preferred Stock determined by
dividing the amount of the dividend payable on each share of such class or senies of capiral stock
by the original issuance price of such class or series of capital etock and muliplying such
fraction by an amount equal to $0.30696687 per share (subject to appropriate adjnstment in the
event af any stock dividend, stock split, combination or other similar recapitalization affecting
stich shares) (such amount, as so adjusted from time 1o time, being herenafter referred to as the
“Series A Original Issue Price”).

and Asser Sales. _— o -

{(s)  Preforential Payments 1o Holders of Serigs A Prefermed Stock Tn
the event of any voluntary or involuntary Hquidation, dissslution or winding up of the
Carporation or any Deemed Liquidation Event (a8 defined below) (each, 2 “Liquidation
Event”), the holders of sharas of Series A Preferred Stock then outstanding shall be entitled to be
paid ous of the assets avallable for &istibution 1o its sharcholders, before any payment shall be
made 10 the holders of Cemmon Stock or any other class or series of stock ranking on liguidation
juniorto the Series A Prefervad Stock {such Comman Stock and other stock being collectively
referred to as “Junior Stack™) by reason of their ownership thereof, an amount equal 1o the
Series A Oripmal Tssue Price, plus any Accruing Dividends. If upon any such liquidation,
drsselurion or winding up of the Carporation the remaining assets available for distribution to its
shargholders shall be insufficient 1o pay the hoiders of shares of Series A Preferred Stock and
any class or series of stock ranking on liguidstion on a parity with the Series A Preferred Stock
the full amount to which they shall be entitled, the holders of shares of Scries A Preferred Stack
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and any class or series of stock ranking on liquidation on a parity with the Series A Preferved
Stock shall share rarably in any diswibution of the remaining assels available for disiribution in
proportion to the respective amounts which would otherwise be payable in respect of the shares
neld by them ypon such diswiburion if all amounts payable on or with respect to such shares
were paid in full.

() Digibution of Remaining Assets. After the payment of gll
preferential amounts required 1o be paid to the holders of shares of Series A Preferred Stock and
any other class or series of siock of the Corporation ranking on liquidation senior 1o the Common
Stock, the remaining assels available for disiibution 1o the Corporation’s shareholdeys shall be
distributed among the holders of the shares of Series A Preferred Stock, Common Srock, and any
other series of capital siack entitled pursuant to the rerms of these Articles of Incorporation o
participate with the Common Stock in the distriburion of such remaining assers, pro rata based on
the number of shares held by each such holder, wreating for this purpose all such securities s if
they had been converted to Comimon Stock puranunt 1o the terms of the Articles of Incorporation
immediately prior to such dissolution, liquidation or winding up of the Corporation. The
aggregate aynount which a holder of a share of Series A Preferred Stock is entitled to receive
under Subsections 2(s) and 2{b) is the “Series A Liguidation Amount.”

{c) Deemed Liguidation Events.

(i) The following events shall be deemed 1o be 2 Hquidation of
the Corporation for purposes of this Section 2 (2 “"Treemed Liquidation Event”), unless the
holders of 60% of the Series A Preferred Stock clect otherwise by writjen notice given 10 the
Corporation at least 20 days prior to the effective date of any such event:

{A)  amerger, consolidation, or redrganization in which
{1}  the Corporstion is a constituent party or

(2  asubsidiary of the Corporationisa
constituent party and the Corporation issues shares of its capital stock pursuant fo
such mergsr or consolidation,

axcept any such merger or consolidation involving the Corporaiion or a subsidiary in which the
shares of capiral stock of the Corporation outstanding immediately prior to such merger or
consolidation continue 1o yepresent, of ars convented or exchanged for shares of capiial stock
which represent, immediately following such merger or consolidation at least a majority, by
voting power, of the capital stock of (1) the surviving or resulting corporation or (2) if the
surviving or resulting corporation is 8 wholly owned subsidiary of another corporation
immediately following such merger or consolidation, the parent corporation of such surviving or
resulting corporanon (provided that, for the purpose of this Subsection 2{e)(3), a1l shares of
Common Stock issuable upon exercise of Options outstanding immediately prior (o such merger
or consolidation or upon conversion of Convertible Securities outstanding immediately prior to
such merger or consolidation shall be deemed 1o be cutstanding immediately prior to sach
merger or consdhdation and, if applicable, converted of exchanged in such merger or
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consolidation on the same Terms as the actual curstanding shares of Common Stock are converted
or exchanged); or

{BY  1he sale, lzase, fransfer, exclusive heense or other
disposition, in a single transacrion or series of relared ransactions, by the Corporation or
any subsidiary of the Corporation of all or substantially all the assets of the Corporation
and its subsidiaries 1aken as a whole, except whete such sale, lease, wansfer or other
disposition is to a wholly owned subsidiary of the Corporation; or

(C)  the issyance or sale of securities, in any ransaction
ar scries of yelated transactions, 10 any person or entity or affiliated group of persons or
entitics, thal resulis in the transfer of fty percent (50%) or more of the ouistanding
voting power of the Corperation.

(1)  The Corporation shall not have the power 1o effect any
transaction constituting a Deemed Liguidation Event pursuant to Subsection 2(eYiNA) or (C}
above unless the agreement or plan of merger or consolidanon provides that the considerarion
payable to the shareholders of the Corporation shall he allocated among and paid at closing to the
holders of caphal stock of the Corporation in accordance with Subsections 2{2} and 2(b) above.

(i)  The amount deemed paid or distributed 1o the holders of
ecapital stock of the Corporation upon any such merger, consolidarion, sale, ransfer, exclusive
license, other disposition or redemption shall be the cash or the value of the property, rights or
secynfies paid or distributed 10 such holders by the Corporation or the acquiring persom, firm, or
other entity. :

(d)  Notices The Corporation shall notify the holders of Series A
Preferred Stock in writing (the "Liguidation Event Notice™) not later than 20 days before the
stockholders' meeting 15 calied to approve the Deemed Liguidation Event, if any, or within 20
days before closing of the wansaction, whichever s sarlier, and shall also notify the holders in
weiting of the final approval of the transaction. The first of these notices shall deseribe the
materis} rerms and conditions of the pending rransaction and the provisions of this section, and
the Corporation shall thercafer give such holders prompt notice of any material changes,

{a} Valuarion of Consideraiion. In the evenr of a Liquidation Event,

actual oy deemed, if the consideration received by the Corporation is other than cash, its value
will be deamed s fair market value, and subject 1o Section 2(e)(ii) below, the Bosard of Directors
of the Corporation shall promptly engage an independent appraiser experienced in the business
of evaluating or appraising the market value of stock accepiable 1o the holders of Series A
Preferred Stock to derermine the fair market value of the assers 1o be dismoibuted 1o the holders of
the Series A Preferred Stock and Common Stock. The appraiser shall be paid by the
Corporation. The Corporation shall, upon receipt of such appraiser's valuation, give prompt
written noiice to each holder of Series A Preferred Stock and Common Stock of the appraiser’s
valuation. Any securities shall be valued as follows:

{i) Securities not suhject to investment letter or other similar
restrictions on free marketability;
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{A}  Ifiwaded op a securitics exchange or The
Nasdaq Stock Market, the value shall be deemed to be the average of the closing prices of
the securities on such exchange or Nasdaq over the durty (30) day period ending three (3)
husinsss days prior to the closing of the wansaction;

(B)  If sotively waded over-the-counter, the valae
shall be deemed to be the average of the closing hid prices over the thinty (30) day perind
ending three {3) business days prior (o the closing of the transaction; or

{C)  Ifthere is no active public markey, the value
shall be the fair market value thereof, as mutually determined by the Carporation apd the
hoiders of a majority of the cutstanding shareg of the Series A Preferved Stock, with the
discounts described below for lack of marketability and munority starus, provided that if
the Corporation ang the holders of a majority of the culstanding shares of the Series A
Preferred Stock are unsble o reach agreement within 30 days of the date of the
Liquidanion Event Nolics, then by independent appraisal by an appraiser experienced in
the business of evajuating or appraising the marke! value of stock. The appraiser shali be
hired and paid by the Corporation and acceptable o the holders of a majority of the
ouistanding shares of Series A Preferred Stock.

If the parties capnot agree on an appraiser within 45 days of the date of the Liguidation
Event Notice, each of the Corporation and the holders of a majority of the Series A
Preferred Srock shall designate an appraiser experienced in the business of evaluating or
appraising the market value of stock. The two designated appraisers (the “Initial
Appraisers”) shall, within 60 days, appraise the securities ag of the latest possible dare,
If the difference between the regulting appraisals is less than ten percent (10%), the
average of the appraisals will be deemed the fair marker value; otherwise, the Initial
Appraisers shall select an additional appraiser (the “Additional Appraiser™), also
experienced in a manner similar to the Initial Appraisers. If they fail 1o select the
Additional Appraiser within 30 days, either party may apply, after written notice 1o the
other, 1o any judge of any court of general jurisdicrion in Hillshorough County, Florida,
for the appointment of the Additional Appraiser. The Additiona] Appraiser shall then
choose from the values derermined by the Initial Appraisers the value that the Additional
Apprajser considers closest 1o the fair market value of the securities, and this value will
be the appraised fair market value. Each party shall pay the expenses and fees of the
appraiser selected by him or it (ratably based on share ovwnership for the holders of Series
A Preferred Stock), and if an Additional Appraiser is employed, the paniy who selected
the Initial Appraiser whose value determination was rejected by the Additional Appraiser
shall pay all the expenses and fees of the Additional Appraiser.

(1)  The method of valuaiion of any securities subject 1o
invesument letter or other restrictions on free marketability (other than resirictions arising solely
by virme of a stockholder's statys as an affiliate or former affiliate) shall be to make an
appropriate discoumnt from the market value determined as above to reflect the approximate fir
market value, as mutuzally determined by the Corporation and the holders of 2 majority of the
outstendmg shares of the Series A Prefened Stock, provided thay if the Corporation and the
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holders of g majority of the outstanding shares of the Series A Preferred Stock are unable to
reach agreement, then by independent appraisal in the same manner as described above.

3. Voung,

{a) Excepr as provided by law or by the provisions of Subsection 3(b),
on any mattzy presented to the shareholders of the Corporation for thelr action or consideration at
any meeting of shareholders of the Corporation {or by wrilten consent of shareholders in lien of
meering), each holder of cutstanding shares of Serigs A Preferrad Stock shall be entitled to cast
the number of voles equal to the mimber of whole shares of Common Stock into which the
shares of Series A Preferved Stock held by the holder are convertible as of the record dage for
determining shareholders enntled 10 voie on the matter. Except as provided by law or by the
provisions of Subsection 3(b} or 3{c) below, holders of Series A Preferred Stock shall vote
together with the holders of Common Stock, and with the holders of any other series of Preferred
Stock the terms of which so provide, as s single class.

{b} (1) The holders of record of the shares of Series A Preferred Stock,
exclusively and as a separare class, shall be entitled to elect twa directors of the Corporation (the
“Serips A Direetors”) and the holders of record of the shares of Common Stock, exclusively and
as g separate class, shall be ennitled 1o elect rwo directors of the Corporation, {The number of
Series A Directors is subject 1o increase under Section 8, Redempdon.) Any direcior elecied as
provided i the preceding sentence may be removed without cause by, and only by, the
affirmative vote of the holders of the shares of the class or series of stock entitled to elect such
drectar or directors, given ¢ither at g special meeting of such shareholders duly called for that
purpose or purstiant 1 8 written consent of shareholders. (i1} Except as otherwise specified in
Subsecrion 6{g), the holders of record of 2 majorily of the shares of Common Stock and holders
of a majority of the shares of Series A Preferred Siock shall joimtly elect as the remaining
director{s} of the Corporation persons who are acceptable 10 holders of 2 majerity of each class.
{iii} At any meeting held for the purpose of electing a director, the presence int person or by
proxy of the holders of a majeority of the outstanding shares of the class or series entitled 1o ¢lect
such director shall constinute a guorum for the purpose of ejecting such director. A vacancyin
any directorship filled by the holders of any class or series shall be filled only by vote or wrinen
consent in Ley of a meeting of the holders of such class or series or by any remaining director or
directors elected by the holders of such class or series pursuant to this Subsection 3(bY.

{e) 30 Jong as a1 least 25% of the shares of Senes A Preferred Stock
that were initially issued are outsianding, except where the vote or written consen; of the holders
of a greater number of shares of Series A Preferred Stock of the Corporation is required by law
or by the Articles of Incorporation, and in addition 1 any other vote required by law or the
Articles of Incorporation, without the written consent or affirmative vote of the holders of 60%
of the then cuisianding shares of Series A Preferred Stock, given in writing or by vote at 2
meetng, consenting of voting (as the case may be) separately as 8 class, the Corporation shall
not, either directly or by amendment, merger, consolidstion or otherwise:

{1} liguidate, dissolve or wind-up the business and affairs of
The Corporation, effect any Deemed Liquidation Event, or consent to any of the foregoing;
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(i) amend, alter, or repeal any provision of the Arnicles of
Incorporation or Bylaws of the Corperation in a manner adverse to the Series A Preferred Stock;

(i13) creare any additional class or series of shares of stock
unless the same ranks junior 10 the Series A Preforred Siock with respect to the distrbution of
assets on the liquidation, dissolution or winding up of the Corporarion and with respect 1o the
payment of dividends atd with respect to voting rights, redemption rights or any other rights, or
increase the suthorized number of shares of Series A Preferred Stock or increase the authorized
number of shares of any additional class or series of shares of stock unless the same ranks funjor
to the Series A Preferred Stock with respect to the distribution of asseis on the liquidation,
dissolution or windmg up of the Corporanion and with respect 1o the payment of dividends, and
with respeot to voting rights, redemption rights or any other rights, or create or authorize any
obligation or security converrible into shares of any class or series of siock unless the same ranks
junior 1o the Series A Preferred Stock with respect 1o the distribution of asseis on the liquidation,
dissolution or winding up of the Corporation and with respect to the payment of dividends, and
with respect ie voling rights, redemptlion rights or any other rights;

{iv} purchase or redeem or pay or declare any dividend or
make any distribution on, any shares of stack otlier than the Series A Preferrad Stock as
expressly authorized herein, or permit any subsidiary of the Corporation 1o take any such action,
excepr for dividends or ather distributions payable op the Common Srock salely in the form of
additional shares of Common Stock and other than securities repurchased from former
employecs, officers, directors, consultants or other persons who performed services for the
Corporation or any subsidiary in connection with the cessation of such employment or service or
other than &5 approved by the Board of Directors, including the approval of both Series A
Diractors; a

{v) create, or suthorize the creation of, or issue, or authorize
the issuance of, or permit any subsidiary 1o 1ake any such action, any debt security other than
equipment leases, bank lines of credit, or other debt that does not exceed $106,000 in the
aggregate, inclnding, without limitarion, any debt security which by its rerms is convertible into
o1 exchangeable for any equity security of the Corporation and any security of the Corporation
which is a combination of debt and equity, other than as approved by the Board of Directors,
including the approval of both Series A Direciors; or

{vi} increaae or decraase 1he authonized number of direciors
constituling the Board of Directors.

(vit}  Approve or gram any severance benefits or similar type
benefits or employment agreements which are not terminable ar will and which were not
unanimously approved by the Series A Directors,

(viii) Issue any additional Series A Preferred Siock other than
as set forth in the Purchase Agreement (as defined below) or upon proper exercise against
paymen therefor of the Warrants issued pursuant 1o the Purchase Agreement.

4. Qpticnal Conversion
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The holders of the Series A Preferred Stock shall have conversion rights as
follows (the “Conversien Rights™):

{a}  Righiw Copvert. Each share of Series A Preferved Siack shail be
convertible, af the option of the holder thereof, at any time and from Hme to time, and without
the payment of additional consideration by the holder thereof, into such number of fully paid and
nonassessable shares of Common Stock as is determined by dividing $0.30696687 by the Series
A Conversion Price {as definsd below) in effect a1 the time of conversion. The "Series A
Conversion Price” shall initially be equal to the Series A Original lssue Price. Such injtial
Series A Conversion Price, and the rate at which shayes of Series A Prefarred Stock may be
converied into shares of Common Stock, shali be subject 1o adjustment as provided below,

In The event of 4 netice of redemption of any shares of Senes A Preferred Stock pursuant
1o Section 6 hereof, the Conversion Rights of the shares designated for redermnption shall
terpmunate at the close of business on the last ful] day preceding the daie fixed for redemption,
uniess the redemption price is not paid on such redemprion date, in which case the Canversion
Rights for such shares shall connnue until sach price is paid in full. Inthe cvent of a Hguidadon,
dissolution or winding up of the Corporation or a Deemed Liguidation Event, the Conversion
Righis shall terminate at the close of business on the last full day preceding the date fixed for the
payment of any such amounts distributable on such event 1o the hoiders of Series A Preferved
Stock, unless the liquidation payments are not paid on such payment date, in which case the
Conversion Rights for such shares shall continue uniil those payments are paid in full.

(b)  Eractional Shares. Wo fractional shares of Common Stock shall be
issued upon conversion of the Series A Preferved Stock. In liew of any fractional shares 1o which
the holder would otherwise be enritled, the Corporation shall pay cash equal 1o such fraction
multiplied by the fair market vatue of a share of Common Stock as determined in good faith by
the Board of Durgctors of the Corporation. Whether or not fractional shares would be issuable
apon such conversion shall be determuned on the basis of the total nomber of shares of Preferred
Stock the holder is a1 the time copverting imo Commeon Steck and the gggregae number of
shares of Common Stock issuable upon such conversion.

{3 Mechanics of Conversiop, L -

{i) I order for a holder of Series A Preferrad Stock 1o
voluntarily convert shares of Series A Preferred Stock into shares of Common Stock, such holder
shall surrender the certificate or certificates for such shares of Series A Prefarved Stock (or, if
such registered holder alleges that such certificate has been lost, stolen or deswroyed, 3 lost
ceriificate affidavis and agreement reasonably acceptable to the Corporation 1o indenmify the
Corporanion against any claim that may be made against the Corporation on account of the
alleged loss, thefi or desmruction of such cerrificate), ar the office of the mransfer agent for the
Series A Preferred Stock {or at the principal office of the Corporation if the Corporation serves
as its own tansier agent), rogether with written notice that such holder elects to convert all or
any number of the shares of the Series A Preferred Stock represented by such certificate or
ceriificates and, if applicable, any evem on which such conversion is contingent. Such notice
shall state such holder’s pame or the names of the nominees in which such holder wishes the
certificate or certificares for shares of Common Stack 1o be issued. If required by the
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Corporation, certificates swrendered for conversion shall be endorsed or accompanied by &
written inspment or instrumenrs of transfer, in form sarisfactory 1o the Carporation, duly
excouled by the registered holder or his, her, or its anorney duly authorized in writing. The close
of bugsiness on the date of receipt by the trausfer agent of such certificates {or lost cenificare
affidaviy and agreemenr} and notice (or by the Corporation ifthe Corporation serves as ifs own
transfer agent) shall be the time of conversion (the “Conversion Time™), and the shares of
Common Stock issuable upon conversion of the shares represented by such certificate shall be
deemed to be ouistanding of record as of such date. The Corporation shall, as soon as
praciicable after the Conversion Time, issue and deliver at such office 1o such holder of Series A
Preferred Siock, or to his, her or its nominees, a certificate or certificates for the number of
shares of Common Stock o which such holder shall he entitled, together with ¢ash in Heu of any
fraction of a share.

{iiy  The Corporation shall i all times when the Series A
Praferred Stock shall be cutstanding, reserve and keep available aut of its authorized but
unissued stoek, for the purpose of effecting the conversion of the Series A Preferred Stock, such
number of ¢ duly aythorized shares of Commoen Srock as shall from time jo times be sufficient o
effect the conversion of all outstanding Series A Preferred Stock; and if ar any vime the number
of autharized but unissued shares of Common Stock shall not be sufficient 10 offect the
conversion of all then cuistanding shares of the Seres A Preferred Stoek, the Corporation shall
take such corporate action as may be necessary 1o increase its authorized but unissued shares of
Common Siock to such munber of sharas as shali be sufficient for such purposes, including,
without limitation, engaging in hest cfforts to obtain the requisiie sharcholder approval of any
neeessary amendment o these Articles of Incorporation. Before taking any action which would
cause an adjustment reducing the Series A Conversion Prce below the then par value of the
shares of Common Siwock issuable upon conversion of the Series A Preferred Stock, the
Corporation will take any corporate action which may, in the opinian of ts counsel, be necessary
i oxder that the Corperation may validly and legally issue fully paid and nonassessable shaves of
Common Stock af such adjusted Series A Conversion Price.

{(iti} Al shares of Scries A Prefermed Siock which shall have
been surrendered for conversion as herein provided shall no longer be deemed o be outstanding
and all nnghts with respect 10 such shares, including the righns, if any, 1o receive notices and to
vale, shall immediately cease and terminaie a1 the Conversion Time, except only the nght of the
holders thereof 1o receive shares of Common S1ock in exchange therefor and 1o receive payment
of any dividends declared but unpaid thereon. Any shares of Series A Preferred Stock so
converied shall be retired and cancelled and shall not be reissued as shares of such series, and the
Corporation (without the neeqd for sharcholder action) msy fom lime to tme take such
appropriate action as may be necessary o redyce the authorized number of shares of Series A
Praferred Stock accordingly.

(tvy  Upen any such conversion, no adjastment 1o the Sevies A
Conversion Price shall be made for any declared b vapaid dividends on the Seres A Preferred
Stack surrendered for conversion or on the Common Stack delivered upon conversion.

‘ {v}  The Comeorarion shall pay any and all issue and other
stlar taxes that may be payable in respect of any issuance or delivery of shares of Common

10
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Stock upon conversion of shares of Series A Preferred Srock pursnant to this Section 4. The
Corporatian shall not, however, be required [o pay any tax which may he payable 1 respect of
any transfer involved in the issuance and delivery of shares of Comimon Stock in g name other
than that in which the shares of Series A Preferzed Siock so converied were registered, and no
such issyance or delivery shail be made unless and until the person or entity requesting such
issuance has paid io the Corporation the amount of any such tax or has esablished, 1o the
sarisfaction of the Corporation, that such tax has been paid.

(@)  Adjusmments : ion Price for Dilutipe Is

(i}  Spegal Defipirions, For purposes of this Sectign 4. the
following definitions shall apply:

(A}  “Option” shall mean rights, options or warrants 1o
subscribe for, purchase or otherwise acqnire Common Stock or Convertible Securities,

(B}  “Series A Original Issue Dare” shall moan
Tuly 30, 2004.

{C)  “Convertible Securities” shall mean any evidences
of indebiedness, shares ar other securities direetly or Indirectly convertible into or
exchangeable for Common Stock, but excluding Options.

(D) “additional Shares of Common Stock™ shall
mean all shares of Common Stock issued {or, pursuant to Subsection 4(d)iii} befow,
deemed 1o be ssued) by the Corporation after the Series A Gngma} Issue Date, other than
the following ("Exempted Securitles™):

{1} shares of Common Stock issued or deemead
issued as a dividend or distribution on Senes A Preferred Siock;

{2)  shares of Common Stock issued or issuahle
by reason of a dividend, stock split, split-up, or cther disttibution on shares of
Common Stock thar is covered by Subseetion 4(e) or 4(f) below;

{3}  shares of Common Stock issued or deemed
issued to employees or directars of, or consultants 1o, the Corporation or any of its
subsidiaries pursuant to a plan, agreement, or arrangement approved by the Board
of Directors of the Corporation, including both of the Series A Direciors;

{4} shares of Common Steck or Convertible
Securines actually issued upon the cxercise of Options er shares of Common
Stock actually 1ssued upon the conversion or exchange of Convertihle Securities,
in each case provided such issuance is pursuars 1o the ieyms of such Option or
Convertible Security and provided that such Options or Converible Securities, if
rssued on or before July 30, 2004 have been issued inaccordance with applicable
approval requirements, or 1f 1ssued after Ruly 30, 2004 have been issued only after

11
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approval by the Board of Directors, ineluding both of the Series A Directors, and
in accordance with any other applicable approval requirements; or

{5)  shares of Common Stock issued or issuable
1o banks, equiptoent lessors or other financial institutions, or 1o real property
lessars, pursuant To a debt financing, equipment leasing or real propeyiy leasing
ransaction approved by the Board of Direciors of the Corporation, including both
of the Series A Direciors.

()  No Adinstpent of Seyies A Conversjon Prigg. No
adyustment in the Series A Conversion Price shall be made as the result of the issuance of
Additional Shares of Common Stock if: {a) the consideration per share (defermined pursuant to
Subsection 4{d)v)) for such Additional Sharea of Common Stock issued or deemned 1o be 23sued
by the Corporanon is equal to or greater than the applicable Series A Conversion Price in effect
immediarely prior to the issuance or deemed issyance of such Addirional Shares of Commen
Stock, or {b) prior o such issnance or deemed issuance, the Corporation receives written noties
from the holders of ar least 60% of the then omstanding shares of Series A Preferved Swock
agreeing that no such adjustment shall be made as the resuls of the issuance or deemed issuance
of such Additional Shares of Common Stock.

(iii} f ition; of Cov

{a)  Ifthe Comoration at any time or from pime 1o time
sfter the Series A Original Issue Date shall issue any Options or Convertible Securities
{excluding Oprions ar Convertible Securities which, upon exercise, conversion or
exchange thereof, would entitle the holder thereof 10 receive Exempied Securites
pursuant 1o Spbeecriqns MAWIKIN{1Y, (20, (3% (8 or {5)) or shall fix a record date for the
determination of holders of any class of securities emitled o receive any such Options or
Convertible Secyrities, then the maximum number of shares of Common Stock (88 ser
forth in the nstrument relating thereto, assuming the satisfaction of any condirions 1o
exercisability, convertibility or exchangeability but without regard to any provision
conrained therein for a subsequent adjustment of such number) issuable upon the exercise
of such Oprions or, in the case of Convertible Securities and Options thegefor, the
conversion or exchange of such Convertible Securities, shall be deemed 3o be Addirional
Shares of Common Siock issued as of the time of such issue or, in case such 3 record date
shall have been fixed, as of the close of business on such record date.

{B) ifitheterms of any Option or Convertible Security,
the issuance of which resuited in an adjusiment to the Seriss A Conversion Price pursuant
to the 1erms of Jyubsaction 4{d¥ivi below, are revised {either antomarically pursuani 10
the provisions confained therein or as a result of an amendment to such terms) 1o provide
for either (1} any increase oy decrease in the number of shares of Common Srock issuable
upon the exercise, conversion or exchange of any such Option or Convertible Security or
{2) any increase or decyease in the consideration payable 1o the Corporation upon such
exercise, conversion or exchange, then, effecrive upon such increase or decrease
becoming affective, the Serias A Conversion Price computed upon the original issue of
such Option or Converpbie Security {or upon the occurrence of 4 record date with respect

12
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thereta) shall be readjusted 1w such Series A Conversion Price as would have obtained
had such reviged terms been in effecy upon the original date of issuanee of such Option or
Copvertible Secunity. Notwithstanding the foregoing, no adjustment pursuant to this
clause (B) shall have the effect of increasing the Series A Conversion Price 10 an amount
which exceeds the lower of (i} the Series A Conversion Price on the original adjustment
date, or (ii) the Series A Conversion Price that would have resulted from any issuances of
Additional Shares of Common Stock hetween the original adjustment dare and such
resdjustment dave.

{€)  ifthe tevms of any Option or Convertible Security
{excluding Options or Convertible Securities which, upon exercise, conversion or
axchange thereof, would entitle the holder thereof to receive Exempted Securities
pursuant to Subsections 44D 3. {4} or (5)), the issuance of which did nor
result in an adjustment to the Series A Conversion Price pursuant 1o the teyms of
Subsection 4(d)iv) below (cither because the consideration per share (determined
pursuant to Subsection 4{¢)v) hereof) of the Additional Shares of Commen Stock subject
thereto was equal to or greater than the Sengs A Conversion Price then m affect, or
hecaunse such Option or Converiible Security was issued before the Series A Original
tssue Date), are revised afier the Scrizs A Original Issue Date {either auiomaneally
pursuant to the provisions contained therein or as a result of an amendment fo such terms)
1o provide for either (1) any increase or decrease in the number of shares of Commen
Srock issnable upon vhe exercise, conversian or exchange of any such Option or
Convertible Security or {2) any increase or decrease in the consideration payable t¢ the
Corparation ypon such exercise, conversion or exchange, then such Opyion or
Convertible Security, as so amended, and the Additional Shares of Common Stock
sgbject thereto (determined in the manner provided in Subsegtion 4(d)HiiYA) above)
shall be deemed 1o have been issyed effective ypon such increase or decrease becoming
effective. 1f the change in such Option or Convertible Security causes an adjustment
pursusant to this provision and such Option or Convertible Security is then fimther
changed as a resuht of the adjusiments made pursuant 1o this pravision, no further
adiusmment shall be made hereunder as a result of the further automatic change ia such
Option or Convertible Securiny.

(D3} Upon the expiration or termination of any
unexercised Option or unconverted or unexchanged Convertible Security which resulied
{either upon iis original issuance or upon 4 revision of its terms) in an adjusiment 1o the
Series A Conversion Pri¢e pursuant to the terms of Sybsectign 4(dMivl below, the Senes
A Conversion Price shall be readjusted 10 such Series A Conversion Price as would have
obtained had such Opiion or Convertibie Seenrity never been issped.

{ivi  Adiustment of Series A Conversion Price Upon Issuanes of
Additional Shares of Comumon Stock. In the event the Corparation shall af any time after the
Series A Onginal Issue Date issuc Addinonal Shares of Common Swek (including Addirional
Shares of Common Stock deemed 1o be issued pursuant ro Subsection 4{d}(1i1}}, without
considerarion or for a consideration per share less than the applicable Saries A Conversion Price
in effect immediately prior to such issue, then the Series A Conversion Price shall be reduced,

i3
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concarrently with such issus, 10 a price (calculated to the nearest one-hundredih of 8 cent)
determined in sccordance with the following formula:

CPi=CP, *(A+B)+{A+C()
For purposes of the foregoing fonnula, the following definitions shall apply:

(A}  CPishall mean the Series A Conversion Price in
effect immediately after such issue of Addirional Shares of Commen Stock

(B}  CPy shall mean the Series A Conversion Price in
effect immediately prior to such issue of Additional Shares of Commeon Stock;

()  “A” shall mean the number of shayes of Common
Stack ousstanding and deemed outstanding immediarely prior 1o such issue of Additonal
Sharesg of Common Stock (ireating for this purpose as ourstanding all shares of Commeon
Stock issuable upon exercise of Options outstanding inmnediately prior 1o such issue or
upon conversion of Convertible Securities (Inciuding the Series A Preferred Stock}
owistanding immediately prior to such i8sue, but excluding any Convertible Securities
being converted into shares of the Additional Shares of Commeoen Steck being issued in
connection with such issue of Additional Shares of Common Stock);

(D} ~B™ shall mean the number of shares of Common
Sock that would have been issusd if such Additional Shares of Common Srock had been
issued at a price per share egual o CP; {deiermined by dividing the aggregare
cemsideration received by the Corporation mn respect of such issue by CPy); and

{E)} “C” shall mean the number of sueh Additional
Shares of Commen Stock issued in such transaction.

(v}  Determinaton of Cousidgration. For purposes of this
Subsection 4(d). the consideration received by the Corporation for the 1ssue of any Additional
Shares of Commen Stock shall be computed as follows:

{A} Cagh and Propeniy: Buch consideration shall:

{1}  insofar as it consists of cash, be computed at
the ageregatc amount of cash received by the Corporation, excluding amonnis
paid or payshie for acerued interest,

{2) insofar as it consists of property other than
cash, be computed af the fair market value thereof at the time of such issue, as
derermined in good faith by the Board of Direciors of the Corporution; and

{3) in the every Addifional Shares of Commeon
Stock are issued together with other shares or securities or other asseis of the
Corporation for considerarion which covers both, be the proportion of such

14
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consideranon so received, compuled as provided in glanses (13 and (2] above, as
determined in good faith by the Board of Directors of the Corporation.

{By  Omions and Convertible Securities, The
consideration per share received by the Corporation for Additional Shares of Common

Stock deemed 1o have been issued pursuant 1o Subsection 4{d¥in), relating 1o Options
and Convertible Securities, shall be detennined by dividing

(1) the total amounmt, if any, received or
receivable by the Corporation as consideration for the issge of such Options or
Convertible Secyrities, plus the minimum aggregate amouni of additional
consideration {as ser forth in the inswuments relanng thersto, without regard to
any provision contmned therein for a subsequemt adjusmmemt of such
consideration) payable jo the Corporation upoen the exercise of such Qptions or
the conversion ar exchange of such Convernible Securirics, or in the case of
Oprions for Convertible Sacuritias, the exeycise of such Opnions for Convertible
Sccuritics and the conversion or exchange of such Convertible Securitles, by

{2)  the maximum number of shares of Common
Siock (as ser forth in the insguments relating thereto, withour regard 1w any
provision contained therein for 4 subsequent adjustment of such number) issuzable
upon the exercise of such Options or the conversion or exchange of such
Convertible Securities,

, {vi)  Multiple Closige Dates, Iy the event the Corperation shyll
issue on more than one date Additional Shaves of Common Stock that are a part of one

transaction or a senies of related transactions and that would resuli in an adjustment 10 the Sehes
A Conversion Price pursuans to the terms of Subseclion 4{¢)iv) above, and such issuance dates
oceyr within 2 period of no more than 180 days from the frst such issuance to the final such
issuance, then, upon the final such issuance, the Series A Conversion Price shall be readiusted 10
give effect 1o all such issnances as if they ocownred on the date of the first such issnance (and
without additional giving effect 1o any adjustments 2s a result of any subsequent issuances within
such period).

()  Adjustment for Stock Sulitg and Combinations. Ifthe Corporation
shal] at any time or from time 1o lime afer the Sedes A Qriginal [ssue Date effect 2 subdivision
of the ourstanding Common Stock withour @ comparable subdivision of the Sexies A Preferred
Stock or combine the outstanding shares of Series A Preferred Steck without 3 comparable
combination of the Common Stock, the Series A Conversion Price in effect immediarely before
that subdivision or combination shall be proportionaiely decreased so that the nursber of shares
of Common Siock issuable on conversion of each share of such series shall be increased in
praportion to sach increase in the aggregate pumber of shares of Common Stock outsianding. If
the Corporation shall at any time or from time 1o time afier the Series A Original Issue Date
combine the outstanding shares of Common Stock without a comparabie combination of the
Serieg A Preferred Stock or effect a sybdivision of the outsianding shares of Series A Preferred
Stock without a comparable subdivision of the Common Stock, the Series A Conversion Price in
effect immediately before the combination or subdivision shall be proportionately increased so
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that the number of shares of Common Stack issuable on conversion of each share of such series
shall be decreased in proportion 1o such decrease in the aggregate number of shares of Commeon
Stock oumstanding. Any adjustment under this subsection shall become effscrive at the close of
business on 1the daie the subdivision or combinstion becomes effective.

(i  Adiustmenu for Cengin Rividends and Disiributions. In the event

the Corporation at any time or from nme 10 time afler the Serias A Original Issue Daie shall
make or issue, or fix a record date for the determinarion of holders of Common Stock entitled 1o
receive, a dividend or other distmbnstion payable on the Common Srock in additional shares of
Cormmon Stock, then and in each such event the Series A Conversion Price in effect immediately
before such event shall be decreased as of the time of such issuance or, in the event such a record
date shall have been fixed, as of the close af business on such record date, by multiplying the
Series A Conversion Frice then in effect by a fraction:

83 the numeratar of which shall be the wo1al number of shares
of Common Stock issued and outstanding immediately prior to the fime of such issuance or the
clesc of business on such recopd date, and

(11}  the denominator of which shall be the to1al number of
shares of Common Stock issued and owstanding irmmediately prior to the time of such issuance
or the close of business on such record date plus the namber of shares of Common Stock issuable
in payment of such dividend or distribution;

provided, howsyer, that if such record date shall have been fixed and such dividend is not lly
paid or if such distribution is npet fully made on the date fixed therefor, the Series A Conversion
Price shall be recomputed accordingly as of the close of business on such recond date and
ther2afier the Series A Conversion Price shall be adjusted pursuant to this subsection as of the
time of actual payment of such dividends or distributions; and provided further, however, that no
such adiustment shail be made if the holders of Series A Preferred Stock simultansously receive
(1) a dividend or other disinbution of shares of Cammon Stock in a number equal to the number
of shares of Common Stock as they would have received if all outstanding shares of Saries A
Prefarred Srack had been converted into Common Stock on the date of such eventor (li) a
dividend or other distribution of shares of Series A Preferred Stock which are convertible, as of
the date of such event, imo such number of shares of Comumon Stock as is equal to the number of
additional shares of Commeon Stock being issued with respect 1o each share of Common Stock in
such dividend or distzibution,

&  Adjustments for Other Dividends and Dismibutions. In the event
1he Corporation at any time or from time o ime afier the Series A Original Issue Daie shall
make or issue, or fix a record date for the determination of holders of capital stock of the
Corporation entitied to receive, a dividand or other disiribution pavable in seeyrities of the
Corporation {other than a distribution of shares of Common Srock in mspect of ousstanding
shares of Common Stock) or in other praperty and the provisions of Sectiog .1, do not gpply to
such dividead or distribution, then and in vach such event the holders of Series A Preferred Siock
shall receive, stmuliancously with the disiribution 1o the holders of such capital stork, a dividend
or other distribution of such securiries or other property in an amount equal to the amount of
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such secunities or other property as they would have received if all oyisranding shares of Series A
Preferred Siock had been converted into Conunon Stock on the date of such event.

(hy  Adjusmmens for Merger or Reorganization. stc. Subiect 10 the
provisions of Section 2(c), if there shall occur any reorganization, recapitalization,
veclassification, consolidation or merger involving the Carporation in which the Common Stock
{buy nor the Series A Prefirred Stock) is converted into or exchanged {for securities, cash or other
property (other than a transaction covered by Subgections {ed, (£}, or {g) of this Secriog 4), then,
following any such reorganization, recapisalization, reclassification, consolidation or merger,
gach share of Series A Preferred Stock shall thersafier be convertible in Heu of the Common
Stock into which it was convertible prior 1o such event into the kind and amount of secunyies,
cash or other property which a holder of the number of shares of Commoen Stock of the
Corporation issuable upan conversion of one share of Series A Preferred Stock immediately
prior 1o such reorganization, recapitalization, reclassification, consolidation or merger would
have been entitled 1o recejve pursuant wo such fransaction; and, in such case, appropriate
adjustnent {as determined in good faith by the Board of Directors of the Corporation} shall be
maudc in the application of the provisions in this Sgction 4 with respect 10 the rights and inferests
thereafler of the holders of the Series A Preferred Swock, to the end that the provisions set forth in
this Section 4 {including provisions with respect 1o changes in and othey adjustments of the
Series A Conversion Price) shall thereafier be applicable, as nearly as reasonably may be, in
relation to any securities or ather property thereafier deliverable npon the conversion of the
Serias A Preferred Stock.

() Ceniificate as 1o Agdipsnments. 17pon the occurrence of each
adjustment ov readjustment of the Series A Coaversion Price pursuant 1o this Section 4, the
Corporation at its expense shall, as prompily as reasonably practicable but in any event not latey
ihan 10 days thereafler, compuie such adjustment or readjustment in accordance with the terms
hereof and fumish to each holder of Series A Preferred Stock a certificare setying forth such
udjustment or neadjustment {including the kind and amownt of securities, cash or ather property
into which the Series A Preferred Stock is convertible) and showing in derail the facis upon
which such adjustment or readjusiment is based. The Corporation shall, as promptly as
reasonably practicable after the wrilten request 81 any time of any holder of Series A Preferred
Stack (but in any event not later than 10 days theveafter), finnish or cause 1o be furnishad to such
holder & cemtificate setting forth (1) the Series A Conversion Price then in effect, and (i) the
number of shares of Commeon Stock and the amount, if any, of other sccurities, cash or property
which then would be receivad upon the conversion of Series A Preferred Siock,

(i}  Nouce of Record Pate In the event:

£} the Corporation shall take & record ef the holders of its
Common Stock {or other stock or securitics &t the Hme issuable upon conversion of the Series A
Preferred Stock) for the purpose of entitling or easbling them fo receive any dividend or other
distribution, or to receive any right fo subscribe for or purchase any shares of stock of any class
Or any other securifies, or 1o receive any other right; or

(i}  of any capital reorganization of the Corporation, any
reclagsificanon of the Cammeon Stock of the Corporation, or any Deemed Liquidation Bvent; or
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(i1}  of the voluntary or involuntary dissolution, liquidation ar
winding-up of the Corporation,

then, and in sach such case, the Corporation will sepd o cause 16 be sent fo the holders of the
Series A Prefarred Stock a notice specifying, as the case may be, (i) the record date for such
dividend, disuibution or right, and the amount and charactey of such dividend, distmbution or
vight, or {i1) the effeciive date on which sach reorganization, reclassification, consolidanon,
merger, transfer, dissolution, liquidarion or winding-up is proposed to take place, and the tme, if
any is 1o be fixed. as of which the holders of record of Convnon Stock (or such other stock or
securities at the time issnable upon the conversion of the Series A Preferred Stock) shall be
entifled ta exchange their shares of Commeon Stoek (or such other stoek or securities) for
securities or other property deliverable upon such reorgamzation, reclassificanion, consolidarion,
merger, transfer, dissolurion, liquidation or winding-up, and the amouunt per share and character
of such exchange applicable w the Series A Preferred Stock and the Comumnon Srock. Such
natice shall be sent at least 10 days prier 10 the record date or offective dare for the event
specified in such notice. Any netice required by the provisions hereof 1o be given w 3 halder of
shares of Preferred Stock shall be deemed sent to such holder if geposited in the United Stares
mail, postage prepaid, and addressed o such holder at his, her or its address appearing on the
heoks of the Corporation.

5. Meadary Conversion.

{s)  Upon the earlier of (A} the closing of the sale of shares of
Common Stock 1o the public (i} in a fimu-commitment underwrirten public offering pursuant 1o
an effective registration starement under the Securities Act of 1933, as amended, at a price per
share that is five imes the Series A Original Issue Price, resuliing in at least $20 million of
procaads, net of the underwriiing discount and commissions, to the Corporarion, and (1)
following the offering, the Corporation has a market capitalization of at least $75 million (a
~Qualifying Public Offering”} or (B} a date specified by vote or written consens of the holders
of at lesst 60% of the then outsianding shares of Series A Preferred Stock {the “Mandatory
Conversion Date™), (i) 21l omstanding shares of Series A Preferred Stock shall automaticatly be
converted into shares of Comrnon Stock, ag the then effective conversion rate and (31) such shares
may nat be reissged by the Corporation as shares of such series.

(b}  All holders of record of shares of Series A Preferred Stock shaii be
given written notice of the Mandaiory Conversion Date and the place dasignated for mandafory
conversion of all such shares of Seriez A Preferred Srack pursuant 1o this Sectign 5. Such notice
need not be given in advance of the occumrence of the Mandatery Conversion Date, Such notice
shall be sent by first class or registered mail, posiage prepaid, or given by electronic
comymunication in compliance with the provisions of the Business Corporation Act, 1o each
record holder of Series A Preferred Stock. Upon receipt of such notice, each helder of shares of
Series A Preferved Stock shall surrender his, her or s ceyrificaie or centificates for all such
shares o the Corporation ai the place designated in such notice, and shall theresfier receive
certificares for the number of shares of Commeon Stock to which such holder is emitied pursuant
to thes Section 5. Om the Mandaory Conversion Dare, all outstanding shares of Seriss A
Preferred Stock shall be deemed 1o have been converied info shares of Cammeon Stack, which
shall be deemed 10 be outstanding of record, and all rights with respect 10 the Series A Preferred
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Srock so converted, including the rights, if any, 1o receive notices and vole {other thanas g
holder of Commeon Stock), will terminate, except only the rights of the holders thereof, upon
surrender of their certificate or certificates therefor, 10 receive certificates for the number of
shares of Comumon Stock inte which such Series A Preferved Stock has been converied, and
payment of any declared but unpaid dividends thereon. 1f so required by the Corporation,
certificates surrendered for conversion shall be endorsed or accompaniad by writien instrnignent
or instruments of wansfer, in form satisfactory to the Corporanon, duly execnted by the
regisisred holder oy by his, her or s anomey duyly suthorized in writing. As soon as practicable
after the Mandarory Conversion Date and the surrender of the certificate or cenificates for
Series A Preferred Stock, the Corporarion shall cause to be issued and delivered 1o such holder,
or on his, her or 1ts written order, 8 certificate or certificates for the number of full shares of
Common Stock issuable on such conversion in accordance with the provisions hereof and cash as
provided in Subsection 4(b) in respect of any fracyion of a share of Common Stock otherwise
issuable upon such conversion.

{c)  All certificates evidencing shares of Series A Preferred Siock
which are required 1o be surrendered for conversion in accordance with the provisions hereaf
shall, from and after the Mandatory Conversion Date, be deemed to have been retired and
cancelled and the shares of Senes A Preferred Siock vepresented thereby convenied into
Commeon Stock for all purposes, notwithstanding the failure of the holder or holders thercof 1o
surrender such certificates on or prior 1o such date. Such converted Series A Preferred Stock
may not be reissucd as shares of such Series, and the Corporation may thereafier take such
approprigie action (without the need for sharcholder action) as may he necessary 1o reduce the
authorized number of shares of Serjes A Preferred Stock accordingly.

5.5 Special Mandatory Conversion.

{8)  Inthe even that any holder of shares of Series A Preferred Stock
does not participate in 2 Qualified Financing (as defined below) by purchasing in the aggregate,
in such Qualified Financing and within the time period specified by the Corporation (provided,
thar, the Corporation has given such holder at leust rwenty (20) days written notice of the
Qualified Financing), such holder’s Pra Rata Amount {as defined below)(or any lesser amount
which would make the aggregate of such holder’s purchases equal to the Minimum Purchase
Armount, as defined below), then the Applicable Partion of the shares of Series A Prefarred Stock
held by such holder shall automatically, and without any further action on the part of such
holder, be converted into shares of Common Stock ar the Series A Conversion Price in effect
immediately prior to the consummation of such Qualified Financing, effective upon, subject 1o,
and concurrently with, the consummation of the Qualified Financing. For purposes of
deramyining the number of shares of Series A Preferred Stock awned by a holder, and for
determining the number of Offered Securities a halder of Series A Preferred Stock has purchased
in & Qualified Financing, (a) all shares of Series A Preferred Stock held by Affiliates of such
holder shall be aggregated with such holder’s shares and all Offered Securiries purchasad by
Affilimes of such holder shail be aggregated with the Offerad Securities purchased by such
holder {provided that no shares or securities shall be atributed fo more than one entity or persan
wiThin any such group of affilisted entifies or persons) and (b} any amoun in excess of the Pro
Rata Amount purchased by any Affiliate of the Village Ventures, Tnc. shall be credited to the Pra
Rara Amount axiributabie to Inflexion or any other Yillage Ventures entity. Upon such

18



*

Aug=03-2004 01:52pm  From-PORTER WRIGHT MORRIS +1365832890 T=-083 F.023/028 P87

conversion (s “Special Mandatory Conversion™), any shares of Series A Preferred Srock so
converted shall be cancelled and not subject fo reissuance. This section will not apply 10 2 helder
of Series A Preferred Srock afier it porchases from the Corporaiion securities that cumulatively
have an aggregate purchase price of at least the Minimum Purchase Amount, excluding
purchases of or exchanges of securities for Serizs A Preferced Stock undey the Series A Preferred
Stock and Warrant Purchase Agreement dated July 30, 2004 (the “Purchase Agreement™)
among the Corporation, the Purchasers (as defined therem) and the Founders (as defined

therein).

{b)  Upon s Special Mandatory Canversion, each holder of shares of
Series A Prefarred Stock converted pursuant 1o Segtion SAla) shall swrreader his, her or its
certificate or certificates for all such shares o the Corporation at the place designated in such
notice, and shall thersafier receive cemficarss for the number of shares of Common Stock 10
which such holder is entitled pursuant 1o this Segtion 34 and & new ceriificate for the number of
shares, if any, of Series A Preferred Stock represented by such surrendered cemtificate and not
converted parsuant to Section 54(g). Al rights with respect 10 the Series A Preferred Stock
canverted purauant to Section SA(y), including the righrs, f any, o receive notices apd vore
{other than as a holder of Common Stack), will tepninate, except only the nights of the holders
thereof, upon surrender of their cenificaie or certificates therefor, to receive certificates for the
number of shares of Comraon Stock into which such Series A Preferred Stock has been
converied, and paymeat of any declared byt unpaid dividends thereon. If so required by the
Corporation, certificaies surrendered for canversion shall be endorsed or accompanied by wrinen
mnsirument or instruments of wansfer, in form satisfactory to the Corporation, duly executed by
1he regisiered holder or by tus, her or iTs sttomey duly authonzed in writing. As soon as
practicable after the Special Mandatory Conversion and the surrender of the certificate or
cemificates for Series A Preferred Stock so converied, the Corporation shall cause to be issued
and delivered to such holder, or on his, her or its written order, a certificate or certificates for the
number of ful] shares of Common Stock issyable on such conversion in accordance with the
provisions hereof, cash as provided in Subgection 4(b) in respect of any fraction of a share of
Common Stock otherwise issnable upon such conversion, and a new certificate for the number of
shares, if any, of S8eries A Preferred Stock represented by such sumvendered centificaie and nat
converted pursuant to Section 3ALRY.

(c) Al centificates evidencing shares of Series A Preferred Siock
which are required 1o be survendered for conversion in secordance with the provisions hereof
shall, from and after the fime of the Special Mandatory Conversion, be deemed 1o have been
retited and cancelied, and the shares of Serjes A Preferted Stock converied pursyant to Section
SA{z) represented thereby shall, from and afier the time of the Special Mandarory Conpversion, be
deerned 1o have been converted inte Common Stack for all purposes, notwithstanding the farlure
of the holder or holders thereof 1o surrender such certificates on or prior to such date. The
Corporation may thereafter take such appropriate sction (without the need for shareholder action)
as may be necessary 1o reduce the authorized number of shares of Series A Preferred Siock
gecondingly.

{d}  Notwithstanding the foregoing, the Special Mandatory Conversion
may be waived by unanimous consent of the Series A Directars. For purposes of this Seeyjon
54, the following definivions shall apply:
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(I}  “Affilare” shall mean, with respect to any holder of chares
of Series A Preferred Stock, any person, entity ar firm which, directly or indivecily, controls, is
coptrolied by or 18 under common control with such holder, including, without limitation, any
entity of which the holder is & pariner or member, any panner, officer, director, member or
employee of such holder and any venture capital fund now or hereafier existing of which the
holder 15 a partner or member which is controlled by ar under common conrtrol with one or more
general partners of such holder or shares the same management company with such holder.

(i  “Applicable Portion™ shal] mean, with respect 1o any
holder of shares of Series A Preferved Stock, 2 number of shayes of Series A Prefemred Stock
cajculated by muliiplying the aggregate number of shares of Serias A Preferred Stock held by
such holder immediaiely prior to a Qualified Financing by a fraction, the numerator of which is
equal to the amount, if positive, by which such holder’s Pro Rata Amount exceeds the number of
Offered Securities acinally purchased by such holder in such Qualified Financing, ang the
denominator of which 15 equal to such holder’s Pro Rata Amount.

{iliy  “Offered Sevariticy” shall mean the equiry securities of the
Corporation set aside by the Board of Directors for purchase by holders of outstanding shares of
Series A Preferred Stock in connection with 2 Qualified Financing, and offered 1o such holders.

{ivi  “Minimum Pyrchase Amount” means the aggregare
Series A Original Issue Price of the holder’s shares of Series A Preferred Stock purchased or
otherwise acquired under the Purchase Agreement.

(v}  “Pro Rata Amount” shall mean, with respect to any holder
of Series A Preferred Stock, the lesser of {a) & number of Offered Securities calenlared hy
multiplying the aggragate number of Offered Securities hy a Faction, the numeraror of which is
equal 1o the number of shares of Series A Preferred Stock owned by such holder, and the
denominazor of which 1s equal 1o the aggregaie mumber of ourstanding shares of Serics A
Preferred Stock, or (b} the maximum number of Offered Securities thar such holder is perminted
by the Corporation 1o purchase in such Qualified Financing, after giving effect 1o any eutbacks or
limitations established by the Board of Directors and applied on 3 pro rata basis to a1l holders of
Senes A Preferred Stock.

{vi} “Qualified Financing™ shall mean any transaction
involving the issuance or sale of equity securities of the Corporation which would result in the
reduction of the Series A Conversion Price pursuant to the 1&rms of these Articles of
Incorporation (without giving effect 1o the operation of Sectiop 4(dyii)(b} hereof), unless the
holders of 60% of the Series A Preferved Stock elect otherwise by written notice given 1o the
Corporation at least 1en (10} days prior to the consummation of the Qualified Financing.

b. Redemption,

{a)  Redemppon. Shares of Series A Preferved Srock shall be
redeemed by the Corporation out of funds lawfully available therefor af 2 price equal 1o the
greatest of the following (the “Redempiion Price”); (i) the Series A Original Issue Price, plus
any Accruing Dividends accrued but unpaid therson, whether or not declared, together with any
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other dividends declared but unpaid thercon, (if} the Revenue-Based Price (as defined below),
(131} the EBITDA-Based Price {(as defined helow), or {iv) the shares’ Fair Value {as defined
below), in three annual insrallments commencing 60 days after receipt by the Corporation at any
time on or after July 30, 2009, from the holders of a1 least 60% of the ihen owistanding shares of
Series A Preferred Stock, of written notice requesting redemption of all shaves of Series A
Preferred Stock (the date of each such instaliment being referred to as 2 “Redemnption Date™).
Each holder of Series A Preferred Stock will have the oprion ner to proceed with redemption
after determination of the “Fair Value” component of the Redemption Price. On cach
Redemptiion Date, the Corporation shall redeem, on a pro rata basis in accordance with the
number of shares of Series A Preferred Stock owned by each holder, that number of curstanding
shares of Series A Preferred Stock determined by dividing (i} the total number of shares of Serias
A Prefoerred Stock outstanding immediately prior 1o such Redempiion Date by (ii) the number of
remaining Redemption Dates (including the Redemption Date to which such calculation applies);
provided, however, that Excluded Shares (as such term is defined in subsection (b) of this
Section ) shall not be redeemed and shall be excluded fom the caleulations set forth in this
semence, [fthe Corporstion does not have sufficient funds legally avauable 1o redeem on any
Redemption Dare all shures of Series A Preferred Stock and of any other class or series of stock
1o be redeemed on such Redemption Date, the Corporation shall redeem a pro rata porton of
each holder’s redeemable shares of such siock our of fimds legally available therefor, based on
the respective amounts which would otherwise be payable in respect of the shares to be
redeemed 1f the legally available fimds were sufficient to redeem all such shares, and shall
redeem the remaining shares o have been redeemed as soon 8s practicable after the Corporstion
has funds 12gally available therefor.

For purposes of this Section 6, the following definitions apply:

) “Revenue-Based Price” means three times the
Corporation’s revenues {accounted for in accordance with generally accepiad accouniing
principles, consistently applied) for the mos: recer fiseal year, divided by issued shares of
Common Srock (assuming conversion of all Convertible Securities and exercise of all Options).

{ii)  “EBITPA-Based Price” means ten times the
Corporstion’s eamings before interest, taxes, depreciarion, and amortization (accounted for in
accordance with generally accepied accounting principles, consisiently applied) for the most
recent fiscal year, divided by issued shares of Common Svock {assuming conversion of all
Convertible Securiries and exercise of all Options).

(i1} “Falr Value® means the fair value of the holder’s Series A
Preferred Stack, as determined by the procedure far fair market value sef forth in Section C.2.{2),
b without spplying discounts for minority status or lack of marketability.

(v)  Redempiion Notice. Wrinen notice of the mandarory redemption
(the “"Redemption Notlee™) shall he mailed, postage prepaid, o sach holder of record of Series
A Preferred Stock, 8t its post office address last shown on the records of the Carporation, or
given by electronic communication in compliance with the provisions of the Bysiness
Corporation Act, not less than 40 days prior 10 each Redemption Dare. Fach Redemption Notice
ghall stare:
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{1} the number of shares of Series A Preferred Stock held by
the holder that the Corporation shall redeem on the Redemption Date specified in the

Redemprion Notice,

{iiy  rthe Redempnon Darte and the Redemption Price;

(iii}  rhe date ypon which the holder’s right 1o convert such
shares terminates (as determined in accordance with Section 4(g)); and

{iv)y  that the holder is to surrender to the Corporation, in the
manner and at the place designated, his, her or iis certificate or certificates representing rthe
shares of Series A Preferred Stock 1o be redeemed.

If the Corporation receives, on or prior 1o the 20% day after the date of delivery of the
Redemption Notice to 3 holder of Series A Prefermved Srock, wrinten notice from such holder that
such hoider elects 1o be excluded from the redemption provided in this Sectiog §, then the shares
of Series A Preferred Srock registered on the books of the Corporation in the name of such
holder at the rime of the Corporation’s receipt of such notice shall thereafier be “Excluded
Sharey”.

{c) Swrrender of Certificares; Paymept. On or before the applicable
Redemprion Date, each holder of shares of Serjes A Preferred Stock 1o be redeemed on such

Redemption Date, uniess such holder has exercised his, her or its right to convert such shares as
provided in Sectiop 4 hereof, shall surrender the certificare or certificates representing such
shares ta the Corporation, in the manner and at the place designated in the Redemption Notice,
aud therenpon the Redemption Price for such shares shali be payable 1o the order of the person
whose name appears on such certificate or ceriificates as the owner thereof, and each surrendered
certificate shall be canceled and retired. In the evem less than ali of the shares of Series A
Preferred Stock represented by & certificate ave redeemed, a new certificate represening the
unredeemed shares of Series A Preferred Stock shall promntly be issued to such holder.

{4y  Righis Subsequent to Redemption. If the Redemption Notice shall
have been duly given, and if on the applicable Redempiion Date the Rederoprion Price payable
upon redemnption of the shares of Series A Preferved Siock to be redsemed on such Redemprion
Date is paid or tendered for payment or deposiied with an independent payment agens o as 1o be
available therefor, then notwithstanding that the certificates evidencing any of the shares of
Series A Preferred Stock so called for redemption shall not have been susrendered, dividends
with respect 1o such shares of Preferred Stock shall cease to accrue after such Redemption Date
and all rights with respect 1o such shares shall fonhwith after the Redemprion Date 1erminate,
except only the right of the holders Yo receive the Redemption Price without interest npon
surzender of their certificate or certificates therefor,

{e}  Redecmed or Otherwise Acguired Shages. Any shares of Preferred

Swck which are redeemed or otherwise acquired by the Corporation or any of its subsidiaries
shall be awomarically and immediately canceled and shall not be reissued, sold or transferred.
Neither the Corporation nor any of its subsidiaries may exercise any voring or other rights
granted to the holdérs of Series A Preferred Stock following redemprion.
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(6 Delivery of Notes on Failure 1o Radeem for Insufficisnr Cash
Flaw. If 4« Redemption Shortfal} (as defined below) occurs because the Corporation does not
have enough cash legally available to redeem the shares as required herin, the Corporation shall,
unless waived in writing by the holders of at least 60% of the Serieg A Preferred Stock, pay the
amount of the Redemption Shorriall with a promissory note that matures in one year and accnues
interest at a rate of 10% per annum, compounded guarterly and payable on manirity, and is
otherwise in a forn sansfacrory 1o the holders of 60% of the Seriss A Preferrzd Stock.

{g)  Election of Mgjority of Directors on Feilirg 1o Redeery. Ifthe
Corparation fails to make a timely and fill cash redemption payment {2 “Redemption
Shortfall”) with respect 1o the Series A Preferred Stock that it is obligated to make under this
Section, whether ar not the payment is legally permiried and whether or not the Carporation
evigences the Redemption Shortfgl] with notes, (1) the Corporation will give within yen (10) days
of the Redemption Shortfall give wriiten notice 1o each holder of Series A Preferved Stock; and
{2) if the Redempiion Shorfall is not cured within thirty (30) days of its occwrence, the holders
of Series A Preferted Stock will have a special right, exclusively and voting separsiely as a class,
10 remove without cause the direcior previously elecied 1o the Corporation’s Board of Direciors
under Subseetipn (b} and 1o elect one addifional Series A Direcior (for 8 total of three
Series A Directors) so thar the Serics A Directors constitute 2 majority of the directors serving on
the Board of Directors. The holders of Series A Praferred Srock may exercise thisrighrat a
special meetng, a7 any arnuial or special meeting of sharcholders, and by writien consent in lisy
of # special meeting.

The special voting right will continue until the Corporation cures the Redemption Shortfall,
when the special right will cease to exisy, subject 1o tevesiing if another Redemprion Shonfall
occurs. When the special voting right providad by this Section 1exninates, the term of the new
Series A Darector ¢lected by the holders of Series A Preferred Stack will terminate and the
vacancy will be filled in accordance with the provisions of Subsection 3(b)i). This special
voling nght does nof affect rthe rights of the Series A Preferred Siock 1o exercise other nghts or
remedies provided in these Anicles or by agreemenrt, by law or otherwise, on the occurrence of
Redemption Shorfall.

7. Waiver. Any of the rights, powers or preferences of the holders of
Series A Preferred Stock set forth herein may be defeased only by the affirmative consent or vote
of the holders of a1 leasy 60% of the shares of Series A Preferved Stock then outstanding and the
unanimous consent of the Series A Directors.

FIFTH: Subjecr to any addirional vote reguired by these Arricies of
incorporation, in furtherance and not in limitation of the powers conferred by statute, the Board
of Dirvelors is expressly authorized 1o make, repeal, alter, amend and rescing any or al] of the
Bylaws of the Corporation.

SIXTH: Subjeci 10 any addirional voie required by these Aricles of

Incorporanon, the number of directors of the Corporation shall be deiermined in the manner ser
forth in the Bylaws of the Corporation.
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SEVENTH: Electons of directors need not be by written ballot urdess the
Bylaws of the Corporation shall so provide.

EIGHTH: Meetings of shareholders may be held within or without the State of
Florida, as the Bylaws of the Corporation may provide. The books of the Corporation may he
kept outside the Siate of Flonda at such place or places as may be designated from time to time
by the Board of Directors or in the Bylaws of the Corporplion.

NINTH: To the fullest extent permitted by law, a divector of the Corporation
shall not be personally liable to the Corporation or ifs shareholders {for monetary damages for
breach of fiduciary duty as a director. If the Business Corporation Act or sny other law of the
State of Florida is amended afier approval by the shareholders of this Article Ninih to authorize
corporate action further eliminating or limiting the personal Hability of direciors, then the
liability of a direcior of the Corporation shall he eliminated or limited to the fillest exrent
perrmited by the Business Corporation Act as so amendad,

Any repeal or modificarion of the foregoing provisions of this Asticle Ninth by
the shareholders of the Corporation shall not adversely affect any right or protection of a director
of the Corporation existng at the time of, or increasc the liability of any director of the
Corporation with respect {o any acts or omissions of such director occynring prior io, such repeal
or modification.

TENTH: To the fullest exient permitied by applicable law, the Corporation is
authorized 10 provide indemmification of (and advancement of expenses 16) dirsctors, officers
and agerus of the Corporation (and any other persons (o which Business Corporation Act permiss
the Corporarion to provide indemuification) through Bylaw provisions, agreements with such
agents or other persons, vore of shareholders or disinteresied directors or otherwise, in excess of
the indemmnification and advancement otherwise permined by the Business Corporation Act.

Agy smendment, repeal of modification of the foregoing provisions of this
Article Tenth shall not adversely affect any right or protection of any director, officer or other
agent of the Corporation existing at the fime of, or increase the lishility of any director of the
Corporarion with respect 10 any acts of omissions of such divector, officer or other agent
occurring prior 1o, such amendment, repeal or modification.

ELEVENTH: Subject to any additional vore required by these Articles of
Incorporarion, the Corporation reserves the right to amend, alter, change or repeal any provision
contained in these Articles of Incorporation, in the manner now or hereafler prescribed by
stamte, and all rights conferred upon shareholders hevein are granved subject 1o this reservation.

TWELFTH: The Corporalion renonnees any inlerest o expectancy of the
Corporation in, or in being offered an opportunity 10 participare in, any Excluded Oppormumity.
An “Exeluded Opportunity” is any marier, ransaction or interest that is presented to, or
acquired, ereated ar developed by, or which otherwise comes into the possession of, (i) any
director of the Corporation who is not an employee of the Corperation or any of its subsidiaries,
or (i} any holder of Series A Preferved Stock or any parmer, membey, director, shareholder,
employee or agent of awy such holder, other than someone who is ap employee of the
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Corporation or any of {15 subsidiaries {collectively, “Covered Persons™), unless such matter,
ransacion or interest is presented to, or acquired, creared or developed by, or otherwise comes

Into the possession of, a Covered Person expressly and solely in such Covered Pegson’s capacity
as a divector of the Corporation.

r * =

3): The holders of the Corporation”s common stock and Series A Prefenmed Stock
were eptitled to voie separaiely on the foregoing Amended and Restated Articles of
Incorporation; and the foregoing Amended and Restated Articles of Incorporation was approved
by the holders of the requisite number of shares of each such voting group in sccordance with the
Busiress Corporation Acr on July 29, 2004.

4): These Amended and Restated Aricles of Incorporation, which restate and
integrate and firther amend the provisions of the Corporanon’s Articles of Incorporation, has
been duly adopted in accordance with the Business Corporation Act.

IN WITNESS WHEREOF, these Amcnded and Restated Atticles of
Incorporation have been executed by a duly amborized officer of the Corporation on this 307 day

of Iuly, 2004.
By: %@
k! ¥ A, Gallino, President
GpsRnfaion Fund, LICaiMmes iofiocunsencalinag T A o Arnitic of mcorpornes - Fimiidac
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