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FILED

SECOND AMENDED AND RESTATED ?5 MRIT PH 3 0
ARTICLES OF INCORPORATION s-FUEIARY gr gy
. AHASSEE, ORI

FLAT ROCK GRILLE HOLDINGS, INC.

These Second Amended and Restated Articles of Incorporation of FLAT ROCK GRILLE
HOLDINGS, INC. (the "Corporation"} were approved by the Corporation pursuant to Section
607.0704 and Section 607.0821, Florida Statutes, by written consents of the directors of the
Corporation effective as of January 21, 2005, and by written consents of the holders of at least a
majority of the Cosporation's common stock, Series A Preferred Stock, Serizs B Preferred Stock
and Series C Preferred Stock, voting together as a class, effective as of Tanvary 21, 2005. These
Second Amended and Restated Articles of Incorporation are zp amendment and complets
restatement of the Corporatico.n's Articles of Incorporation and supercede the Corporation's
Amended and Restated Axticles of Incorporation filed on June 18, 2002, and all amendments
thereto, including without limitation the Corporation's Articles of Amendment filed on August 1,
2002, December 23, 2002, 'and October 8,2003. - " '~ : b

ARTICLE L. NAME

The name of the Corporation shall be: Flat Rock Grille Holdings, Inc.
E Il

The mailing address of the Corporation is:

P.0. Box 20466
‘Tamps, Florida 33622

The principal business address of the Corporation is:

1111 N. Westshore Blvd., Suite 402
Tampa, Florida 33607

LI S

The Corporation is organized to engage in any activity or business permitted under the

laws of ithe United States and Florida.

0050000681542 3
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ARTICLE IV, CAPITAL STOCK,
A. Classes of Stock. The authorized capital stock that the Corporation may issue shall be
as follows:

Clas Stock Number of Authorized Shares Par Valua
Common Stock 5,000,000 $.01
Preferted Stock 5,000,000 _ 301

Series A 51,340 $.01
Preferred Stock

Series B 105,669 3.01
Preferred Stock

Series C 500,000 $.01
Preferred Stock

Series D . 70000 . .+, . $01
Preferred Stock : '

Undesignated 4,272,991 $.01
Preferred Stoek

B. Pesignations. The Preferred Stock raay be issued from time o time by the Board
of Directors as shares of one or more series. The description of shares of Serles A Preferred
Stock, Series B Preferred Stock, Series C Preferved Stock and Series D Preferred Stock ars as set
forth in Section C of this Article IV. The deseription of shares of each other series of Preferred
Stock, including any preferences, conversion and other rights, voting powers, restrictions,
Timitations as to dividends, qualifications, and terms and conditions of redemption, shall be as set
forth in tesolutions adopted by the Board of Directors, and articles of amendment shall be filed
with the Florida Secretary of State as required by Taw to be filed with respect to issuance of such
Preferred Stock, prior to the issuance of any shares of such series.

Subject to the limitations and provistons set forth in these Second Amended and Restated
Articles of Incorporation, the Board of Directors is expressly authorized, ai any time, by
adopting resclutions providing for the issuance of, or providing for a change in the number of,
shares of any particular series of Preferred Stock (other than the Series A Preferred Stock, Series
B Preferrad Stock, Serics C Preferred Stock and Series D Preferred Stock) and, if and to the
extent from time to time required by law, by filing articles of amendment which are effective
without sharsholder zction: (i) to increase ar decreasc the pumber of sharcs included in gach
series of Preferred Stock {other than the Series A Preferred Stock, Series B Preferred Stock,

HO5000081542 3 2
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Serics C Preferred Stock and Serics D Preferred Stock), or (i) to establish in any one or more
respects the designations, preferences, conversion or other rights, voling powers, resirictions,
Hmitations as to divideads, gqualifications, or terms and conditions of redemption relating to the
shares of each such series. Notwithstanding the foregoing, the Board of Directors ghall not be
authorized to change the right of holders of the Common Stock of the Corporation to vots one
vote per share on all matters submitted for shareholder action. ‘Without limiting the generality of
the foregoing, the authority of the Board of Dirsctors with respect to each series of Preferred
Stock (other than the Series A Preferred Stock, Series B Preferred Stock, Series C Preferced
Stock and Series D Preferrad Stock) shall include, but not be Hemdted to, establishment of the
following: ' .

(i) the mumber of shares constimating that serjes and the distinctive
designation of that series;

G the annual dividend rate, if any, on shares of such sevies, the times of
payment and the date from which dividends shall be accurnnlated, if dividends are to be

cumulative;

(i) whether the shates of such series shall be redeemable and, if so, the
Tedemption price and the terms and conditions of such redemption;

(iv)  the cbligation, if any, of the Corporation to redeem shares of such scries
pursuant to a sinking fund;

(v} whether shares of such series shall be convertible into, or exchangeable
for, shares of stock of any other class or classes and, if so, the terms and conditions of such
conversion or ¢xchange, including the price or prices or the rats or rates of conversion or
exchange and the terms of adjustment, if any;

{vi)  whether the shares of such series shall have voting tights, in addition to
the voting rights provided by law, and, if so, the extent of such voling rights;

(vii) the rights of the shares of sach series in the event of voluntary or
involuntery liquidation, dissolution or winding-up of the Corporation; and

{viii) any other relative rights, powers, preferences, qualifications, limitations or
Testrictions thereof relating to such series.

In sccordance with Section 607.0602, Florida Statutes, the Board of Directors shall
determine all of the preferences, limitations, and velative rights for cach scries of Preferred Stock
before the issuance of any shares of that series. The shares of Preferred Stock of any one series
shall be identical with each other in such series in all respects except as to the dates from and
after which dividends thereon shall cumulate, if cumalative.

Subject to all of the rights of the Preferred Stock as expressly provided herein, by law or
by the Board of Directors pursuant to this Article IV, the Common Stock of the Corporation shall

HO5000061542 3 3
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possess all such rights and privileges as are afforded to capital stock by applicable law in the
absence of any express grant of rights or privileges in the Corporation’s Articles of
Incosporation, including, but not Hmited to, the following rights and privileges:

(3 dividends may be declared snd paid or set apart for payment upon the
Comumon Stock out of any assets or funds of the Corporation legally available for the payment of
dividends;

{v) the holders of Common Stock shall have the right to vote for the clection
of directors and on all other matters requiring sharcholder action, each share being entitled to one
vote: and

(z) upon the voluntary liquidation, dissolution or winding-vp of the
Corporation, the net assets of the Corporation availabie for distribution shall be distnibuted pro-
rala to the holders of the Common Stock in accordance with their respective rights and interest.
C.  Seri Preferred Stock, Scries B Preferred Stock. Series C P d ary
Serles I3 Preferred Stock
1. Dividends.
(a)  The holders of record of shares of Scrics A Preferred Stock shall be
. enmled to receive dividends (the "Series A D1v1dcnds") on.a pari passu basis with dividends
paid on the Series B Preferred Stock, Series C Preferred Stock and Series D Preferred Stock, at a
-rate of eight percent (8%) per annum on the Liguidation Price for the Series A Preferred.Stock
{as defined in Section 2(d) below). The holders of record of shares of Series B Preferred Stock
shall be entitied to recsive dividends (the "Scrics B Dividends"), on a pari passu basis with
dividends paid on the Series A Prefered Stock, Series C Preferred Stock and Scries D Preferred

Stock. at a rate of eight percent (8%) per annum on the Liquidation Price for the Series B
Prefemred Stock (as definad in Section 2(4) below). The holders of record of shares of Series C
Preferred Stock shall be entitled to receive dividends (the "Series C Dividends”), on a pari passu
basis with dividends paid on the Series A Preferred Stock, Series B Preferred Stock and Series D
Preferred Stock, at 2 rate of eight percent (8%) per annum on the Liquidation Price for the Series
C Preferred Stock (as defined in Section 2(d) below). The holdexs of record of shares of Series
D Preferred Stock shall be entitled to meceive dividends (the "Series I Dividends”), on a pari
passu basis with dividends paid on the Series A Preferred Stock, Serics B Preferred Stock and
Series C Preferred Stock, at a rate of ten percent {(10%) per annum on the Liguidation Price for
the Series D Preferred Stock (as defined in Section 2(d} below). The Series A Dividends, Series

BHO5000061542 3 4
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B Dividends, Series C Dividends and Seties D Dividends will be fully cumulative and prior and
in preference to eny declaration or payment of any dividend or other distribution on the Junior
Securities (as defined in Section 2(a} below), but ars payable only when deciared by the Board of
Directors or as otherwise specified herein.

{iy ©OnTune 1, 2007, or on a Conversion Date (as to accrued Seres A Dividends
on the converted shares of Series A Preferred Stock only). sl accrued unpaid Series A Dividends
shall be payable in one (1) lump sum payment to the holders of record of the Series A Preferred
Stock (each, a "Series A Record Holder” or more than one, "Series A Record Holders") as they
appear on the stock books of the Corporation on that date. From and after June 1, 2007, all
zoccrued Series A Dividends shall be payable to the Series A Record Holders guarterly, in arrears,
on the first day of such quarter (the "Quarterly Dividend Date"), commencing on July 1, 2007,
except that if any such date is a Saturday, Sunday or legal holiday, then such dividend shall be
payabie on the next day that is not & Saturday, Sunday or legal holiday on which banks in the
State of Florida are permitted to be closcd.

(iil) ©On June 1, 2007, or on a Conversion Date (as to accrued Series B Dividends -

" om the converted shares of Series B Preferred Stock Goly), all accrued unpaid Series B Dividends -
shall be payable in one {1) lump sum payment to the holders of record of the Series B Preferced
Stock (each, z "Series B Record Holder™ or more than one, "Serizs B Record Holders™) as they
appear on the stock books of the Corporation on that date. Froro and after June 1, 2007, all
accrued Series B Dividends shall be payable to the Series B Record Holders, quarterly, in
arrears, ot the first Quarterly Dividend Date of such quarter, commencing on July 1, 2007,
except that if any such date is a Saturday. Sunday or legal holiday, then such dividend shall be
payable on the next day that is not a Saturday, Sunday or legal holiday on which banks in the

State of Flonida are permitted to be closed. : }
(i) On June 1, 2007, or on a Conversion Dale (as to accrued Serics C

Dividends on the converted shares of Series C Preferred Stock only), all accred unpaid Series C
Dividends shall be payable in one (1) lump sum payment to the holders of record of the Series C
Preferred Stock (mach, 2 "Seties © Record Holder” or meore than one, "Series C Record Holders")
as they appear on the stock books of the Corporation on that date. From and after June I, 2007,
all accrued Series C Dividends shall be payable to the Seties C Record Holders, guarterly, in
arrears, on the first Quarterly Dividend Date of snch quarter, commencing on July 1, 2007,

HO5000061542 3 3
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except that if any such date is a Saturday, Sunday or legal holiday, then such dividend shall be
payable on the next day that js not a Saturday, Sunday or legal holiday on which banks in the
Btate of Florida are permmitted to be closed.

(iit}  On June 1, 2007, all accrued unpaid Series D Dividends shall be pavable
in one (1} lump sum payment to the holders of record of the Serics D Prcferred Stock (each, a
"Serics D Record Holder" or more than onc, "Scrics D Record Holders"; Series A Record
Holders, Seties B Record Holders, Serics C Record Holders and Serxies D Record Holders are
each, a "Record Holder” or more than one, "Record Holders™) as they appear on the stock books
of the Corporation on that date. From and after Jume 1, 2007, all accrued Series D Diividends
shall be payable to the Series D Record Hoelders, guarterly, in arrears, on the first Quarterly
Dividend Date of such quarter, commencing on July 1, 2007, except that if any such date is a
Saturday, Sunday or legal holiday, then such dividend shall be payable on the pext day that is not
2 Saturday, Sunday or legal holiday on which banks in the State of Florida are permitted to be
closed. . , N

The Series A Dividends, Serics B Dividends, Series C Dividends and Series D Dividends

shall antomatically accrue in the absence of an election by the Board of Directors within ten (10)
days after each applicable Quarterly Dividend Date to pay the Series A Dividends, Seres B
Dividends, Series C Dividends and Scrice D Dividends,

(ivy  Effective upon the filing of the Agreement and Plan of Merger dated as of
Jime 14, 2002, ameong the Corporation, Gold Coast Restaurants, Inc. ("Gold Coast™), a Florida
eorporation and FRGQG Mexrger, Inc., a Florida corporation (the "Merger Agreement”) and puitsuant
to the Merger Agreement, the amount of accrued wunpaid Series 4 Dividends and Series B
Dividends includes the dividends that accrued since the date of issuance {even if not declared or
payable) of the Series A Preferred Stock of Gold Coast (the "Gold Coast Preferred A Stock™) and
Seriecs B Preferred Stock of Gold Coast {the "Gold Coest Preferred B Stock”), which was
exchanged for Series A Preferred Stock and Series B Praferred Stock, respectively. These
dividends shall be deemed acerued unpaid dividends of the Serics A Preferred Stock and Series
B Preferred Stock and shall be payable in accordance with Section Ea)(i) and Scction 1¢a)(ii)
above,

{b) The amount of dividends payable for any period that is shorter or longer
than a full annual dividend shall be computled on the basiz of a 360-day year and the actual

05000061542 3 6
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nurnber of days elapsed (including the first day but excluding the last day) occurring in the
period for which such amount is payable. If the Corporation cannot fully pay a Series A
Dividend, Serica B Dividend, Series C Dividend or Serjes D Dividend that is then due and
payable, the Corporation shall pay the unpaid dividends to the maximum possible extent and
make any partial payments to the holders of the Series A Preferred Stock, Senes B Preferred
Stock, Seties C Preferred Stock and Series D Preferred Stock ratably based on the respective
amount of Series A Dividends, Series B Dividends, Series C Dividends and Series ID Dividends
olherwise payable to them. For any time petiod during which payment of & Series A Dividend,
Series B Dividend, Series C Dividend or Series D Dividend, as the case may be, is due and
unpaid, and until such dividend is paid, the applicable rate for the due but unpaid dividends will
increase from eight percent {8%) per anmum (ten percent (10%) per annum in the case of Series
D Dividends) to eighteen percent {18%} per annum.

) In the event of a Public Offering (as defined in Section C.4(b) of this
Article I'VY, each Record Holder may clect to receive the payment of all Scrics A Dividends,
Series B Dividends, or Series C Dividends, as applicable, accrued through the date of the Public
-Offering in registered shares of Common Stock (each, a "Payment-in-Kind" or more than one,
"Paymenis-in-Kind"} rather than cash. Any such Payment-in-Kind shall be payable as of the
date of the Public Offering to the Record Holder ejecting to receive such Payments-in-Kind.
Each Payment-in-Kind shall be that number of shares of Common Stock that is equal in number
to the aggregate Series A Dividends, Series B Dividends, or Series C Dividends, as applicable,
payable on the date of the Public Offering (including accrued intercst compounded on a quarterly
basis as indicated above), divided by the per share offering price to the public in the Public
Offering, and shall be allocated on a pro rata basis to each Record Holder entitled to receive such
dividend. Certificates representing the shares of the Common Stock issuable on payment of any
Payment-in-Kind shall be delivered to each Record Holder entitled to receive the Payment-in-
Kind {in appropriate denominations} on or before the thirtieth (30th) day following the date of
the Public Offering. .

(d}y  The Corporation shall not pay any dividends with respect 1o the Common
Stock while any shares of Series A Preferred Stock, Series B Preferred Stock, Series C Preferred
Stock, or S?:ries D Preferred Stock remain ouisianding,.

2. ' Rapking; Preference on Liquidation.

HO50000615423 .
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: {a) The Seres A Prefermed Stock, Serics B Preferred Stock, Series C Preferred
Steck andecrics D Preferred Stock shall rank senior t¢ every other c¢lass or series of the
Corporation’s preferred stock hereafter created and all of its Common Stock (collectively, the
"hantor Sec:iuriti es").

(b} I the Corporation liguidates, dissolves, or winds up its affairs (voluntarily
or invo]unléaﬁly) (= "Liquidation Event”), after paying or providing for payment of its debts and
other liabilities, the Corporation shall pay to the holders of Serics A Preferred Stock, Series B
Preferred $tock, Series C Preferred Stock and Series D Prefensd Stock before paying any
amount to Efthf.: holders of Junior Securitiss, a cash amount for each share of Series A Preferred
Stock, Serfes B Preferred Stock, Serics C Preferred Stock, and Series D Preferred Stock, as
applicab]a,:zequal to the Liquidation Price, as defined below. If its assets to be distributed among
the holdersi: of Series A Preferred Stock, Series B Preferved Stock, Series C Preferred Stock, and
Series D Pni‘efmd Stock on a Liquidation Event are insufficient to permit the Cotporstion to pay
the full Liciuidation Price for cach share of Sedes A Preferred Stock, Series B Preferred Stock,
Seties C Pr;'ei"erred Stock, and Series D Preferred Stock the Corporation shall distribute its assets -
among theiholders of Series A Preferred Stock, Series B Preferred Stock, Series € Preferred
Stock and i:;eﬁes D Prefarred Stock ratably based on the respective amounts otherwise payable to
them. If tl'i]c Corporation has paid the full Liquidation Price for each share of Series A Preferred
Stock, Series B Preferred Stack, Series C Preferred Stock, and Series D Preferred Stock to the
hotders of %Sc\ries A Prefarred Stock, Series B Preferred Stock, Scries C Preferred Stock, and
Series D Prg‘cfcrrcd Stock, as applicable, or if the Corporation shall have set aside funds sufficient
for such pajyments in trust for the account of such holders 50 as to be available for such payment,
all remainiihg assets available for distribution (after payment or provision for payment of all
debts and labilities of the Corporation) shall be distributed to the respective holders of any stock
ranking jm%ior to the Seres A Preferred Stock, Scries B Preforred Stock, Series C Preferred
Stock, and Series D Preferred Stock but senior to the Common Stock ratably in proportion to the
pumber of: shares of such stock they then hold, if any such stock is then outstanding, and
thereafter tb the respective holders of the Common Stock ratably in proportion to the number of

shares of Common Stock they then hold.
' () The following will, at the option of the holders of Series A Preferred Stock

Series B Preferred Stock, Series C Preferred Stock, or Series D Preferred Stock be decmed to be

HO05000061542 3 g
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a2 Liquidation Event and trigger the Corporation’s obligation to pay the Liquidation Price
applicable to the serics of Preferred Stock: (i) a2 merger or consolidation of the Corporation with
or into one or more corporations or other entities that results in the exchange of 50% or more of
the outstanding shates of any class of capital stock of the Corporation outstanding immediately
before the merger or consolidation for securities or other constderation issued or paid by the
other corporation; (ii) the sale or transfer of all or substantially all of the assets of the
Corporation; or (iii) the resale by sharsholders, in any threc-year period. of Common Stock
cumuiatively constituting 50% or more of the shares of Comimon Stock outstanding when the
applicable scries of preferred stock was inittally issued. Each series of Preferred Stock may
excrcise the foregoing option independently, by the vote or consent of holders of a majority of
the outstanding shares of that series of Preferred Stock. The Corporation will notify the holders
of Series A Preferred Stock, Series B Preferred Stock, Series C Preferred Stock, or Series D
Preferred Stock in writing (the "Liguidation Event Notice™) within sixty (60) days afier the
occurrence of & Liguidation Event. The option of the holders of Series A Preferred Stock, Series
B Preferred Stock, Series C Preferved Stock, and Series I Preferred Stock to have the foregoing
events rreated ag Liquidation Events may be exercised by written notice given to the Corporation
by holders of a majority of the putstanding shares of Series A Preferred Stock, Series B Preferred
Stock, Series C Preferred Stock, or Series Id Preferred Stock, as applicable, within sixty (60)
days after the notifying holders’ receipt of the Liguidation Event Notice.,

(d)  The "Liquidation Price" for Serics A Preferred Stock for a Liquidation
Event will be the amount of $48.695 per share, plus accrued and unpaid Series A Dividends.
The "Liquidation Price" for Series B Preferred Stock for a Liguidation Event will ba the amount
of $111.11} per share, plus accrued and unpaid Series B Dividends. The "Liquidation Price” for
Series C Preferred Stock for a Liquidation Event will be the amount of $66.667 per share, plus
acerned and unpaid Series C Dividends. The "Liquidation Price” for Series D Preferred Stock
for a Liquidation Event will be the amount of $66.657 per share, plus accrued and unpaid Scries
D Dividends. The Corporation shall pay the applicable Liquidation Price to the holders of Sexies
A Preferred Stock, Series B Preferred Stock, Series C Preferred Stock, or Series D Prefarmred
Stock within 15 days after the Company's receipt of notice from those holders of their option to
have an event treated as a Liquidation Event under Section 2(c). The Corporation shall pay to
each holder of Series A Preferred Stock, Series B Preferred Stock, Seres C Preferred Stock, or

HO5000061542 3
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Series D Preferred Stock interest at an annual rate of 18% on any part of the Liquidation Price
not paid when due. Tn case the Corporation shall at any time subdivide (by any stock split, stock
dividend or otherwise) its outstanding shares of any series of Series A Preferred Stock, Serics B
Preferred Stock, Series C Preferred Stock, or Series D Preferred Stock into a greater munber of
shares, the Liguidation Price for such series in effect immediately prior to such subdivision shall
be propottionately reduced, and conversely, in case the outstanding shares of any series of Serics
A Preferred Stock, Series B Preferred Stock, Serics C Preferred Stock, or Series D Preferred
Stock shall be combined inte a smaller number of shares, the Liquidation Price for such series in
effect immediately prior to such combination shall be proportionately increased.
3. Redemption.

(a) Subject to the terms and conditions of this section, any Record Holder
may require the Corporation to redeem its shares of Series A Preferred Stock, Series B Preferred
Stock, Series C Preferred Stock, or Serics D Preferred Stock, as the case may be, with cash at the
redemption price per share determined pursuant t¢ paragraph (d) of this Section 3 (the “Share
Price”), plus any dividends (whether or not .declared or due) accrued and unpaid on the
redeemed shares-to the redemption date (the: “Redempition Price™). The Corporation shall
redcem all shares of Serics D Preferred Stock then outstanding with cash at the Redemption
Price on the date of a Public Offering.

{6y  On June 30, 2007, each Record Holder may require the Corporation to
redeemn up to one-third of the shares of such steck that it held as of January 1, 2007; on June 30,
2008, each Record Holder may require the Corporation to redesrn another one-third of the shares
of such stock that it held as of January 1, 2007, less the number of shares, if any, previously
redegmed, or if the holder did not exercise its redemption right on the June 30, 2007 Redemption
Date, the holder may require the Corporation to redeem up to two-thirds of the shares of such
stock it held as of January 1, 2007; and on June 30, 2009, and at any time thereafter, each Record
Holder may require the Corporation to redeem all remaining shares of such stock that it still
holds. During the period between November 1 and December 1 preceding each such June 30,
the Corporstion shall notify each Record Holder of the availability of this redemption option.

{©) As appropdate with respect to a redemption pursuant to this Section 3,
June 30, 2007. 2008, and 2009 (or the later effective date after June 30, 2009, of the Record
Holder’s exercise of its redemption right) each constitutes a Redemption Date.

HO5000061542 3 10
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{(dy  Each Record Holder electing to require the Corporation to redeem its
shares pursuant to this section shall notify the Corporation of its election by means of certified
mail, retumn receipt requested, addressed to the Corporation and mailed at least six (6) months
before the Redemption Date. The notice must specify (i) the Redemption Date; (i1) uniess all
shares eligible for redemption are to be redeemed, the number of shares of Series A Preferred
Stock, Series B Preferred Stock, Series C Preferred Stock, and Series D Preferred Stock, as
applicable, to be tedeemned; (iii) the applicable Redemption Price; and (iv) the place for the
holder's receipt of payment and for i delivery 1o the Corporation of stock certificate(s) and
transfer instrument(s). Any notice given in this manner will be effective when sent, whether or
not actually recetved by the Corporation. A Record Holder may cancel its notice with respect to
a rademption {amd nullify the related redemption)} by notifying the Corporation by these means at
least thitty {30} days before the Redemption Date.

{e)  The Share Price for a redemption of the Series A Preferred Stock, Series B
Preferred Stock, or Series C Preferted Stock {collectively, the “Preferred Stoclc™) will he the
highest of the following: (i) the fair market value of the redeemed Preferred Stock on the
Redemption Date, (it) the Book Value (as defined below] of the redeemed Preferred Stock on the
Redemption Date, or (iii) the Liguidation Price. The Share Price for a redemption of the Sedes
D Pleferred Stock will be the Liguidation Price. The Board of Directors in good faith will
establish the fair market value of the shares of Preferred Stock, and the Corporation shall notify
each holder of Preferred Stock in writing of the value. If, however, the holders of at least
two-thirds of the shares held by the holders of a series of Preferred Stock notify the Corporation
before the Redemption Date that they disagrec with the value placed upon their series of
Preferred Stock, then the holders of that series and the Corporation shall attempt to agree upon a
fair market value. Should the holders of the series and the Corporation be unabie to agres during
the twenty (20)-day period immediately following the giving of the written mnotice of such

disagreement as to the fair market value without employing of appraisers, they shall each select
an appraiser experienced in the business of evaluating or appraising the market value of stock.
The two (2) appraisers so selected (the “Initial Appraisers™) shall, on or prior to the scheduled
redemption, appraise such shares to be redeemed as of the datc of the scheduled redemption. The
appreisers shall not discount the shares of Preferred Stock for minority ownership interest or
illignidity. If the difference between the resulting appraisals is not greater than ten percent {10%)

HO5000061542 3 i
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of the lower appraised value, then the average of the appraisals will be deemed the fair market
value; otherwise, the Initial Appraisers shall sclect an additional appraiser (the “Additional
Appraiser™), who shall be experienced in = manner similar to the Initial Appraisers. If they fail to
select the Additional Appraiser as provided above, either the holders of Preferred Stock or the
Corporation may apply, after written notics to the other, to any judge of any court of general
jurisdiction for the appointment of such Additional Appraiser. The Additional Appraiser shall
then choose from the values determined by the Initial Appraisers the value that the Additional
Appraiger considers closest to the fair market value of the Preferred Stock, and this value will be
the Appraised Value. The Additional Appraiser shall notify the Corporation and the hol&ers of
Preferred Stock of his determination. Each party shall pay the cxpenses and fees of the appraiser
selected by him or it {ratably based on share ownership for the holders of Preferred Stock), and.
if an Additional Appraiser is employed, the party who selected the Initial Appraiser whose valne
determination was rejected by the Additional Appraiser shall pay all the expenses and fees of the
Additional Appraiser.

For purposes of this Agreement, the term "Book Value" teans, as to any
particulai shares of Preferred Stock, the aggregate book value per share of those shares as showm
en the Corporation's books of account on the Redemption Date, as determined by the
Corporation's indepéndent certified public accountants.

{f} The Corporation shall pay the applicable Redetnption Price o each holder
of redeemed Scries A Preferred Stock, Series B Preferred Stock, Series © Preferred Stock, or
Series D Preferred Stock when the holder delivers to, the piace specificd in its notice (i} the
certificate(s) evidencing the redeemed Series A Preferred Stock, Series B Preferred Stock, Series
C Preferred Stock, or Series D Preferred Stock, as applicable, and (ii} transfer instrument(s)
sufficient to transfer to the Comporation the redeemed Series A Preferred Stock, Series B
Preferred Stock, Series C Preferred Stock, or Sedes D Preferred Stock, free of any adverse
interest. If a holder redeems less than ali of the shares evidenced by a certificate, the
Corporation shall issue and deliver to the holder a new certificate cvidencing the unredeemed
sharcs, all at the Cotporation's expense. _ |

{2) Provided that the Corporation deposits in a separate bank account, in trust
solely for the express purpose of paying the Redemption Price, sufficient funds to pay the

aggregate Redernption Price payable for all redeemed shares and those funds are disbursed in
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payment of the Redemption Pricc on the Redemption Date, {i) no interest will accrue on the
Redemption Price after the Redemption Date, (ii) the redeemed shares of Series A Preferred
Stock, Scties B Preferred Stock, Series C Preferred Stock, or Series D Preferred Stock, as
applicable, will cease to be outstanding at the close of business on the Redemption Date (whether
or not the holder surrenders its certificate), and (iif) the holders of the redeemed shaces will cease
to have any further rights with respect to those shares, except to receive payment of the
Redemption Price, The Corporation shall pay to each holder of redeemed Series A Preferred
Stock, Senes B Preferred Stock, Serizs C Preferred Stock, of Series D Prefarrad Stock, interest at
an gnnual rate of 18% on any amount of the Redemption Price not paid when due. If the assets
of the Corporation are not sufficient te pay in full the Redemption Price to the holders of all
shares electing redemption, then the holders of shares clecting redemption shall share ratably in
the distribution of assets available in accordance with the amount that would be payable if the
amounts to which the holders of shares elzcting redemption are entitled were paid in foll.
(hy No share of Series A Preferred Stock, Series B Preferred Stock, or Series
. C Preferred Stock with respect to which a Conversion Date (as defined below) has occurred may .
be redeetmed. S . . : S
{i) At the Corporation's request, sach holder of Sexies A Preferred Stock,
Series B Preferred Stock, Series C Preferred Stock, or Series D Preferred Stock will subordinate
its redemption rights under this Scction to the claims of & senior debt lender that fumishes loans
to the Corporation on terms that holders of a majority in interest of the Series A Preferred Stock,
Series B Preferred Stock, Series € Freferred Stock, and Series D Preferred Stock have approved,
voting together as & single class.
4. Convetrsion. The Series D Preferred Stock shall not be convertible into Cornmon
Stock. Each shars of Series A Preferred Stock, Series B Preferred Stock, and Series C Preferred
Stock shall be convertible into Cormnmon Stock as foliows:

(a) Conversion Option- Subject to the terms and conditions of this Section 4,
any Record Holdsr may, at its option, at any time and from time o time {(sxcept or or following
the effective datc of any Liquidation Event or the redemption of the shares proposed to be
converted), convert any or all of its shares of Series A Preferred Stock, Series B Preferred Stock,
or Series C Preferrad Stock. as applicable, into the number of fully paid and nonassessable shares
of Common Stock determincd pursuant to Section 4{c}. The holders of Series A Preferred Stock,
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Series B Preferred Stock, or Series C Preferred Stock may exercise this conversion option at any
time following their receipt of notice of a Liquidation Event.
{b) Mandatory Conversion. All shares of Series A Preferred Stock, Series B
Preferred Stock, and Series C Preferred Stock then outstanding will automatically be converted
into the number of fully paid and nonasscssable shares of Common Stock set forth in Section
4(c) as of the date that the Securities and Exchange Commission declares effective a registration
of the Common Stock under the Securities Act of 1933, as amended, and the Corporation
completes a bona fide offering of its Common Stock to the general public (a "Public Offering”)
i:i) that is underwritten on a firm comunitment basis by one or more nationally recognized
underwriters, (ii) from which the Corporation receives net cash proceeds of at least $20,000,000,
and (1i1} that provides for an initizl offering price to the public per share of Common Stock of at
least thvea (3} times the Liquidation Price in effeéct on the effective date for the Series A
Preferred Stock, at least three (3) times the Liguidation Price in effect on the effective date for
the Series B Preferred Stock, and at least three (3) times the Liguidation Price in cffect on the
- effective date for the Series C Preferred Stock. ..
{c) Conversion Price.
(i} Pach share of Series A Prefarved Stock shall be convertible into such
- number of shares of Common Stock as is determined by dividing $48.695 by the Conversion
Price in effect on the Conversion Date (as defined below). Each share of Serics B Preferrad
Stock shall be convertible into shch number of shares of Common Stock as is determined by
dividing $111.111 by the Conversion Price in effect on the Conversion Date. Each share of
‘Series C Preferred Stock shall be convertible into such number of shares of Common Stock as is
determined by dividing $66.667 by the Conversion Price in effect on the Conversion Date.
Subject to subparagraph (f)(9) below, the "Conversion Price” at which shares of Common Stock
will be issuable on conversion of shares of the (1) Series A Preferred Stock initially will be
$48.695 and, thus, initiaily each such share of Series A Preferred Stock is convertible into otie
share of Common Stock, (2) Serics B Preferred Stock initially will be $111.1ETL and, thus,
initially each such share of Series B Preferred Stock is convertible into one share of Common
.Stock, and (3) Series C Preferred Stock nitially will be $66.667 and, thus, initially each such
ghare of Series C Preferred Stock is convertible ino one share of Common Stock. The

Conversion Price for each of the Series A Preferred Stock, Series B Preferred Stock, and Seriés
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C Preferred Stock will be subject fo adjustment as set forth in Section 4(f). I the holder
converts more than one sharc of Series A Preferred Stock, Series B Preferved Stock, or Serics C
Preferred Stock, the number of shares of Common Stock issuable on conversion will be
computed on the bazis of the aggnegéte number of shares of Series A Preferred Stock, Series B
Preferred Stack, or Serics C Preferred Stock, as applicable, so converted.

(iiy  The initlal Conversion Price for the Series B Preferred -Stock will be
increased to $133.333 (with no fiuther adjustments pursuamt o Section 4(f) below) as of the date
of the Corporation’s sale or completion of a Public Offering, if the holders of the Series B
Preferred Stock will, based on the Conversion Price (as adjusted pursuant to Section 4(f) below},
realize an intemal annual rate of return of at least 40% on their investment in the Series B
Preferred Stock. If the foregoing increase in the initial Conversion Price for the Series B
Preferred Stock would cause the Series B Preferred Stock helders’ rate of return to decline below
40%, the Conversion Price will adjust in an amount sufficient to cause the holders’ annual rate of
return on their investment to be 40%. The holders’ apnual intemal rate of retum will be
determined based on their implied return from the issuance date of the Series B Preferred Stock
thrcugh the sale or Public Offering, based on the initial offering price per share of Common -
St&ék to the, public, if the Corporation has completed a Public Offering, or the fair market value

© of [t e consideration realized by the holders,.in the event of a sale. ‘For purposes of this section,
the! %au' market value of any non-cash consideration received by the Corporation on a sale will be
deth]rmmed by the procedure described in Section 3(d} above.

() Mechanics of Conversion. A holder may exercise the conversion right

1
Spdlciﬁed in Section 4{z) as to all or any part of its Series A Preferred Stock, Serles B Preferrad
§

Stck_sk, or Series C Preferred Stock, as applicable, by surrendering to the Corporation {or to

ancHher person designated by the Board of Directors) the certificates evidencing the shares it
ele!i:ts to convert, endorsed and assigned to the Corporation in blank, and accompanied by written
no{cice confirming the holder’s exercise of jts conversion option as to all or a specificd portion of
theg shates evidenced by the certificates. Each holder of ountstanding Series A Preferred Stock,
Scnlliss B Preferved Stock, or Scrics C Preferrad Stock shall promptly surrender its stock
ce&:{ﬁcates to the Corporation on a mandatory conversion pursuant io Section 4(b). Conversion
of :Eﬁ\'xares of Series A Preferred Stock, Series B Preferred Stock, or Series C Preferred Stock to
Coin!amon Stock will be effective when the holder delivers to the Corporation notice of its
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election to convert and certificates evidencing the converted sharcs (for a conversion pursuant to
Section 4(a}} or on the date of the Public Offering (for a conversion pursuant to Section 4(b))
{the foregoing respective dates are the "Conversion Date™). As promptly 28 practicable after the
Conversion Date and in any event within five days after surrender of the certificate or certificates
representing converted shares of Serias A Preferred Stock, Serdes B Preferred Stock, or Series C
Preferred Stock, as applicable, the Corporation shall issue and deliver et its expense to a
converting holder (or to another person designated in writing by the holder), a certificate
evidencing the number of whole shares of Common Stock to which such holder is entitled, The
ﬁcmcm"iﬁ whose name the certificate or certificates for Common Stock are to be issued will be
!:ieemed the holder of such Common Stock as of the close of business on the Converston Date.
thn conversion of only a portion of the nomber of shares evidenced by a certificate surrendered
r conversion, the Corporation shall issue and deliver at its expense to the converting holder (or
another person designeted in writing by the holder, consistently with the provisions of the
hareholder Agreement of the Corporation) a new certificate for the wumber of shares of Series
Preferred Stock, Series B Preferred Stock, or Seres C Praferred Stock, as applicable,
Adencing the unconverted poriion of the surtendéred certificate. Al the close of business on the
Fomversion Date, () the converted shares of Series A Preferred Stock, Series B Prefarred Stock,
r Scries C Preferred Stock, as applicabie, will cease to ba outstanding, (if) the holders of the

| b B e 1

onverted shares will cease 1o have any further rights with respect to those shares, except to

L)

receive Common Stock and cash (as specified below) with respect 1o the convertad shares, and
(1i1) the holders of the converted shares will be deamed to have hacome the record holder of the
[formmon Stock for all purposes,

(e) Fractional Shares. The Record Holders and subsequent holders of Serias
. Preferred Stock, Series B Prefered Stock, or Series C Preferred Stock, by the acceptance
hereof, expressly waive their right to receive fractional shares of Common Stock, Series A

T

referred Stock, Series B Preferred Stock, or Series C Preferred Stock on conversion of shares of
eries A Preferred Stock, Series B Prefarred Stock, or Series C Preferred Stock, as applicable. If
v fraction of a share would be issuable on the conversion of Scries A Preferred Stock, Series B
referred Stock, or Series C Preferred Stock (or any specified portion thereof), the Corporation
hall pay to the holder in liev thersof an amount in cash equal to the product of such resulting

Ly 0 At stnasl # 5 NSy » ]

raction and the applicable Conversion Price.
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(F Adjustments of Conversion Price Upon Issuance of Common Stock. If
the Corporation issues or sells (or pursnant to subparagraphs (f)(1) through (f)(9), is deemed 10
issuc or selt) any shares of Common Stock for consideration per share less than the Conversion
Price in effect immediately before the issuance or sale, the Conversion Price for Series A
Preferred Stock, Series B Preferred Stock, or Series C Preferred Stock, as applicabie, will be
reduced to the price determined by dividing (i) an amount equal to the sum of (a) the number of
shares of Common Stock outstanding immediately before such issuance or sale (including as
outstanding all shares of Common Stock issuable on conversion of outstanding Series A
Preferred Stock, Series B Preferred Stock and Series C Preferred Stock, but not including shares
of: Common Stock issuable on cxercise of outstanding options) multiplied by the then existing
aﬁ;pﬁcable Conversion Price and (b) the consideration, if any, received by the Corporation upon
sﬂch igsuance or sale, by (i) the total number of shares of Cotrnmon Stock outstanding
immediately after such issuance or sale (including as outstanding all shares of Common Stock
isEuablc on conversion of outstanding Series A Preferred Stock, Series B Preferred Stock, and
Series C Preferred Stock, based on the conversion ratio in effect immediately before the

. isjsuancc, but. not including shares of Common. Stock issuable on exercise of outstanding -

ofations). '

E For purposes of this paragraph (f). the following subparagraphs (f)(1) to (f)(9) also apply
td conversion of the Series A Preferred Stock, Series B Preferred Stock, and Series C Preferred
;Stfock to Common Stock:

(f)(1} Issnance of Righis or Optiens. In case the Corporation in any thanner

, issues (whether directly or by assumption in a merger or otherwise) wartants or other
rights to subscribe for or purchase, or options to purchasz, Common Stock or stock or
securities copvertible into or exchangeable for Common Stock {(the warrants, righis or
options arc "Options" and the convertible or exchangeable stock or securities ars
"Convertible Securities”), whether or not the Options or Convertible Securities are
| immediately exercisable, and the price per share (determnined, for a formula price, based
on current circumstances or, if depandant on future circumstances, facts that would result

| in the lowest price per share) for which Common Stock is issuable on the Options’
' exercise or on the conversion or exchange of the Convertible Securities (determined by

dividing (i} the total amnount, if any, payable to the Corporation as consideration for the
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Option grant, plus the aggregate amount of additional consideration payabie to the
Corporation on the Option exescise, plus, in the case of any Options that relate to
Convertible Sccurities, any consideration payable on the issuc or sale of the Convertible
Securities and on their conversion or exchange. by (ii} the total number of shares of
Clommen Stock issuable upon the Options' exercise or on the conversion or cachange of
Convertible Securities issuable on the Options' exercise) is less than the applicablé
Convetsion Price in effect immediately before the Option grant, the total number of
shares of Common Stock issusble on the Options’ exercise or on conversion or exchange
of any Convertible Sccuritics issuable on the Options' exercise will be deemed issued for
such price per shate on the date of the Options' grant and thereafter wilt be deemed
putstanding. Except as otherwise provided in subparagraph (£)(3), the applicable
Conversion Price will not be further adjusted when the Common Stock is actually jssued
on cxercise of the Options or conversion or exchange of Converiible Securitics.

(0(2) Tssuance of Convertible Securities. In case the Corporation in any manner
jssues (whether directly or by assumption in a merger or otherwise) or sells Convertible
'iSccuri'tics; whether ornot the rights to exchange or convert the Convertible Securities arer
';immcdiately exercisable, and the price per share (determined, in the case of a formula
:pricc, on the basis of current circumstances or, if dependent on future circomstinces, the
Facts would result in the lowest price per share) for which Common Stock is issuable
upon the conversion or exchange (determined by dividing (i) the total amount payable to
the Corporation as consideration for the issue or sale of the Convertible Securities, plus
the aggregate amount of additional consideration, if any, payable to the Corporation on
:the their conversion ot exchange, by (it} the total number of shares of Common Stock
éissuablc on conversion ot exchange of all such Convertible Securities) i !e'ss than the

. :hpplicablc Conversion Price in affect immediately before the issue or sale, then the wotal
I?mmf:}er of shares of Common Stock issuable upon conversion or exchange of the
%Convi:rtib!c Securities will be deemed to be issued for such price per share as of the date
bf the issue or sale of the Convertible Securities and thereafter will be decmed
Butstamiing, provided that {a) except as provided in subparagraph (£)(3), no further

djustment of the applicable Conversion Price will be made otherwise when the Common

tock is actually issued on conversion or exchange of the Convertible Securities and (b)
1.
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the applicable Conversion Price wili not be further adjusted pursuant to this subsection
for the issue or sale of Convertible Securities on the exercise of Options to purchase the
Convertible Secarities if the applicable Conversion Price has been or will be adfuated for
the transaction pursuant (o other provisions of this paragraph (f).

()(3) Change in Option Price or Conversion Rate. Upon the happening of any
of the following events, namely, if the purchase price provided for in any Option
referenced in subparagraph (){(1}, the additional consideration, if any, payable upon the
conversion or exchange of any Convertible Securities referred to in subparagraph (f)(1) of
?f)(Z), or the rate at which Convertible Securities referred to in subparagraph (f)(1) or
(fX(2) are convertible fnto or exchangeable for Common Stock changes al any Hme
(including, but not limited to, changes under or by reason of provisions designed to
proiect against dilution}, the Conversion Price in effect at the time of such event will ba
readjusted to the applicable Conversion Price which would have been effective at that
time had the Options or Convertible Securitics still outstanding provided for such
changed purchase price, additional consideration or conversion rate, as the case may be,

' - when initially granted, issued or sold; and on-the expiration of the Options or the
termination of a right to convert or exchange any Convertible Securities, the applicable
Conversion Price then in effect will be increased to the Conversion Poce that wouid have
been in effect at the time of the expiration or termination had the Options or Convertible
Securities never been issued.

{H(4) Stock Dividends and Subdivisions. In case the Corporétion declares a
dividend or makes any other distribution on stock of the Corporation payable in Common
Stock (except for dividends or distributions payable in shares of Comumon Stock upon the
Series A Preferred Stock, Series B Preferred Stock, and Serjes C Preferred Stock),
Options, or Convertible Securities, the Common Stock, Options, or Convertible
Secuzities, as the case may be, issuable in payment of the dividend or distribution will be
deemed to have been issued or sold (as of the mweord date) without consideration (sxeept
for the consideration payable to exercise any Options or convert any Convertible
Securities). In case the Corporation sobdivides its outstanding shares of Cornmon Stock
into a2 greater number of shares, the Conversion Price then in effect will be

proportionately reduced to reflect the subdivision. In case the Corporation combines its
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oatstanding shares of Common Siock into a fewer number of shares, the applicable
Conversion Prce then in cffect will be proportionately inersased to reflect the
combination. An adjustment made pursuant to this paragraph (f}(4) shall become
effective retroactively (x) in the case of any such dividend or distribution, to a date
immediately following the close of business on the record date for determination of the
holders of Common Stock entitled to raceive such dividend or distribution, or (y) in the
ase of any such subdivision or combination, to the close of business on the day upon
hich such corporate action becomes effective.
‘ (f(3) Considerstfon for Stoclk. In cage any shares of Common Stock, Options, or
onveriible Securities are issued or sold for cash, the consideration desmed to be
sived will be the amount actually received by the Corporation, without deduction of
y expenses incuwred or any underwriting commissions or concessions paid or allowed
by the Corporation in connection with the issuance or sale. In case any shares of
Cosnrmon Stock, Options, or Convertible Securities are issued or sold for a consideration
bther than cash, the amount of the consideration other than cash recsived by the
Corporation will be the fair value of such consideration as determined in good faith by
the Corporation's Board of Dlirectors, without deduction of any expenses incurred or any
nnderwtiting commissions or concessions pald or allowed by the Corporation in
cotnection with the issuance or sale. In casc any shares of Common Stock or
Convertible Securities are issued together with other securities or other asscis of the
Corporation for consideration that is allocable to both such Commmen Stock andfor
Converiible Securities and to such other securjties and assets, the portion of such
rongideration atlocable to snch Common Stock andfor Convertible Securities shall ba that

~ amount set forth in the instruments and agreements issued or entered into in connection
ith such transaction, and if no such allocation is so sct forth, then the portion of such
onsideration allocable to such Common Stock andfor Convertible Securities, shall be
alculated as provided in the first two sentences of this paragraph (£)(5), as determined in
ood faith by the Board of Dircctors. ) :

(£3(6) Record Date. If the Corporation does not set a record date to determine the

plders of its Common Stock entitled (i) to receive a dividend or other distribution

azyabie in Common Stock, Options, or Convertible Securities or (if) to subscribe for or
L .
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purchase Commeon Stock, Options, or Convertible Sccurities, the record date will be
deemed to be the date of the issue or sale of the shares of Commaon Stock deemed to have
been issued or sold vpon the declaration of a dividend or the making of another
distribution or the date of the granting of such right of subscription or purchase, as the
casc may be.

(f)(7) Treasury Shares. The number of shares of Common Stock outstanding at
any given time does not include sharcs owned or held by or for the account of the
Carporatmn, and its disposition of these shares will be considered an issue or salc of
Common Stock for purposes of this subparagraph (£X7).

()8} Reports as to Adjustments. Whenever the Conversion Price is adjusted
as provided in this subsection, the Corporation shall (i} promptly compute the adjustment
and furnish to each holder of shares of the Series A Preferred Stock, Serles B Preferred
Stock, or Series C Preferred Stock, as applicable, a certificate, signed by a principal
financial officer of the Corporation, setting forth the new Conversion Frice and the
number of shares of Common Stock inio which each share of Beries A Preferred Stock,
Series B Preferred Stock, or Series C Preferred  Stock; as applicable, is convertible asa  *:
tesult of the adjusiment, a brief statement of the facts requiring the adjustment, tﬁc
tomputation of the adjustment, and when the adjustroent will become effective.

(f(9) Exchanged Serfes A Preferred Stock and Series B Preferred Stock;
Issuances Prior to the Date of these Articles. The adjustments required pursuant to this
paragraph (f) are deemed to apply to any transactions by Gold Coast or the Corporation at
any time since the respective date of issuance by Gold Coast of the Gold Coast Preferred
A Stock and Gold Coast Preferred B Stock and the date of issuance by the Corporation of
i:the Seties C Preferred Stock. Any adjustments required pussuant to this subparagraph
ifﬂ'(?) shall reduce the Conversion Price for Series A Preferred Stock, Series B Preferred
:Stock or Series C Preferred Stock, as applicable.

' {2} Certain Issues of Common Stock Excepted. Notwithstanding the
foregam g provigions, the Corporation will nat be required to adjust the Conversion Price
.'gn the case of the issuance of, int the case of the Common Stock, (i) up to the aggregate of
ﬁS,OOO additional shares of Conmunon Stock, that have been issued by Gold Coast or are

available for tssuance pursuant to options or restricted stock grants, to the Corporation’s
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officers, dircctors, employeocs, agents, or lenders for their service to the Corporation
{appropriately adjusted to reflect the ocourrence of an event described in paragraph (),
and (§1) shares of Common Stock and Convertible Securities and Options representing, in
the aggregate, up to five percent (3%} (provided that such five percent (5%) shall be '
raduced by the amount of additional shares of Common Stock, expressed as a pexcentage,
issued or available for issuance pursuant to options or restricted stock grants for which an
adjustment to the Conversion Price was not made pursuant to paragraph (g)(i)) of the
Corporation’s issued and outstanding Common Stock {determined on a fully diluted
basig, agsuming conversion to Cérmnon Stock of the Series A Preferred Stock, Series B
Preferred Stock, and Serizs C Preferrad Stock and issuance of Common Stock on exercise
of all outstanding Options) issued by the Corporation pursuant to its 1999 Stock Option
Plan to the Cozporation’s officers, directors, employees, or agents for their service to the
Corporation, provided such issuance is approved by the Corporation’s Board of
Directots,

(hY  Reservation of Stock Tssmable Upen Conversion. The Corporation shall

erve out of its authorized but unissued Common’ Stock, solely for the purposes of effecting the |
_cognversion of the Series A Preferred Stock, Series B Preferred Stock, and Series C Preferred
Stock, the number of shares of Common Stock issuable on conversion of atl outstanding Series A
Pieferred Stock, Series B Preferred Stock, and Setvies C Preferred Stock. The holders of
mmon Stock do not have any preemptive right to purchase these reserved sharss.

@) Payment of Taxes. The Corporation shall pay any and all taxes,
decurnentary or otherwise, that are payable with respect to the issuance or delivery of Common
Sfock on conversion of the Serles A Preferred Stock, Series B Preferred Stock, and Serics C
Piaferred Stock. The Corporation shall not, however, be required to pay tax with respect 10 2
teansfer involved in the issue or transfer and delivery of shares of Common Stock in a name
other than the record name of the converted Series A Preferred Stock, Series B Preferred Stock,
oy Series C Preferred Stock, and no issuance or delivery shall be made unless and until the

rson requesting such issue pays to the Corporation the amount of any such tax or establishes to
the Corporation's satisfaction payment of the tax or that no tax is due. In no cvent need the

ration pay or reimburse a registercd holder for any income tax or ad valorem tax payable
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by the holder because of the issuance of Common Stock on conversion of Scries A Preferred
Stock, Series B Preferyed Stock, or Series C Preferred Stock.

Gy No Reissuance of Series A Preferred Stock, Series B Preferred Stock,
and Series C Preferred Stock. Shares of Series A Preferred Stock, Series B Preferred Stock,
and Serics C Proferred Stock converted pursuant to this Section 4 will be canceled by the
Corporation,

(k) No Conversion of Series A Preferred Stock, Series B Preferred Stock
and Series C Preferred Stock Being Redeemed. Notwithstanding this Section 4, no share of
Series A Preferred Stock, Series B Preferred Stock, or Sexies C Preferred Stock for which the
holder has given a redemption notice purspant to Section 3 rnay be converted into Comroon
Stock, unless the holder effectively withdraws the redemption notice and nallifies the
redemption,

() Adjustments for Merger, Consolidation, efc. In the case of any
classification, reclassification, or other reorganization of the Corporation's capital stock, or in the
case of the merger ot consolidation of the Corporation with or into another corporation, or.the
conveyance to another corporation of all or any ingjor portion of the Corporation's assets, then,
as part of the classification, reclassification, merger, consolidation, or conveyance, adeq{h&t&
provision shall be made for each holder of Series A Preferred Stock, Serjes B Preferved Stoclé., or
Series C Preferred Stock, on eXercise of its conversion privilege, to receive on the same basis and
conditions set forth in this Section 4 with respect to the Common Stock, the stock, securities, or
other property that the holder wounld have been entitled to receive on such classification,
rclassification, merger, consolidation, or conveyance, i the holder had cxcrcised the conversion
privilege immediately before the classification, reclassification, merger, consolidation, or
conveyance, and in any such case appropriate provision will be made with respect to the riéhts
and interests of the holder to the end that the provisions of this Section 4 (including without
limitation, provision for adjustment of the applicable Conversion Price) will be applicable to:the
shares of stock, securities, or other property deliverable on the excrcise of the conversion
privilege; and, as a condition of any consolidation, merger, or conveyance, any corporation that
succeeds to the Corporation by reason of the merger, consolidation or conveyance shall asstune

the obligation to deliver, on exercise of the conversion privilege, the shares of stock, securitiesL' or
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other considerations that the halders of the Series A Preferred Stock, Scries B Preferred Stock, or
Series C Preferred Stock are entitled to receive pursuant io this Section 4.

L8 Voting. In addition to its voting rights specially provided for in these articles or
granted by applicable law. ¢ach holder of Series A Preferred Stock, Scrics B Preferred Stock, or
Series C Preferred Stock will be entitled to voting rights with respect to all matters on which
holders of Common Stock have the right to vote. Each holder may vote that number of votes
equal to the number of whole shares of Comimon Stock into which the holder's shares of Serjes A
Preferred Stock, Series B Preferred Stock, or Series C Preferred Stock, as applicable, would be
convertible pursuant to the provisions of Section 4 as of the record date for the determination of
sharcholders entitled to vote on the mattey. Hach bolder's votes will be counted together with afl
other shares of capital stock having general voting powers and not scparately as a class, except as
otherwise provided in these articles, agreements among the Company and the holders of those
shares, or by applicabie Jaw. Except as specifically provided in these articles or by applicable
law, the shares of Serles D Preferred Stock are not entitled to vote on any matter. In cascs in
which the holders of shares of Series A Preferred Stock, Seties B Preferred Stock, Series C
Preferred Stock, or Series D Preferred Stock are entitled to-approve a matter or vote separatsly as
a class, each holder will be entitled to one vote for each of its shares and the vote of a majority of
the outstanding shares of Series A Preferred Stock, Series B Preferred Stock, Serics C Preferred
Stock or Series D Preferred Stock, as applicable, will constitute the action of that class. In casss
in which the holders of shaces of Secvies A Preferied Stock, Series B Praferred Stock, and Series
C Preferred Stock are entitled to approve a matter voting together as a single class, those holders
may vote that numnber of votes equal to the number of whole sharcs of Common Stock into
which the holders' shares are convertible.

6. Authorization of Additionat Classes of Shares. So Jong as shares of Series A
Preferred Stock, Series B Preferred Stock, Series C Preferred Stock, or Series D Preferred Stock
remain outstanding, the Corporation shall not, without the prior written consent of holdars of 2
majority in interest of the then outstanding shares of Series A Preferred Stock, Series B Preferred
Stock, Series C Preferred Stock, and Series D Preferred Stock, authorize the creation of a new
class of shares having dividend rights or liquidation preferences equal or superior o the Serjes A
Prefarred Stock, Sexies B Preferred Stock, Seriss C Preferned Stock or Series I Preferred Stock
or improve the dividend rights or liquidation preferences of the Junior Securities such that they

HO5000061542 3 24



. .B3/11/,2685 13:d6 B1322961 34 HOLL ANDEKNI GHT ] PAGE 26/28

"HO5000061542 3

become equal or superior 10 the Series A Preferred Stock, Series B Preferred Stock, Series C
Preferred Stock, or Szries D Preferred Stock.

7. Reissuance of Shares. Any shares of Serics A Preferred Stock, Series B Preferred
Stock, Series C Preferred Stock, or Series D Preferied Stock redeemed or otherwise reacquired
by the Corporation will be canceled and not available for further issuance.

3. Definition. As used in this Article, the term "cash" means immediately available

funds constituting legal tender of the United States of America.

The street address of the curtent registered office of the Corporation is 1111 N.
Westshore Blvd., Suite #402, Tampa, Florida 33607, and the name of the Corporation’s cugrent
registered agent at that address is Mark Beidel. The Cotporation may change its registered office
or its registered agent or both by filing with the Department of State of the State of Florida a
statement complying with Section 607.0502, Florida Statuics.

ARTICLE VI AMENDMENT OF ARTICLES OF INCORPORATION

So long as any shares of the Scries A Preferred Stock, Series B Preferred Stock, Series C
Preferred Stock, or Scrics D Preferred Stock are outstanding, the Corporation shall not, without
the affirmative vote of holders of 2 majority in interest of the affccted series of preferred stock, in
addition to any other vote, consent, or approval required by law or otherwise, amend the
Corporation's Articles of Incorporation or Bylaws in any maoner which adversely affects the
telative rights and preferences of the Series A Preferred Stock, Series B Preferred Stock, Series
C Preferred Stock or Series D Preferred Stock or changes any of the rights, preferences, ot
interests of the Scries A Preferred Stock, Series B Preferred Stock, Series C Proferred Stock or
Series D Preferred Stock.

ARTICLE VIL. DIRECTORS L

The Board of Directors of the Corporation shall consist of up to seven (7) Directors. The

directors shall be elecied as follows:
| So long as at [east 10% of the shares of Series A Praferrad Stock originally issued
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are outstanding (adjusted for any recapitalization), the holders of the Series A Preferred Stock,
voting as a class, shall nominate and eiect two (2) directors.

2. So long as at Ieast 10% of the shares of Series B Preferred Stock originally issued
are guistanding (adjusted for any recapitalization), the holders of the Seties B Preferred Stock,
voting as a class, shall nominate and elect two (2) directors, subject to the following
subparagraphs (a) and (b}

{a) so long as SSM Venture Partners II, L.P. ("SSM Partmers") or SSM

Venture Associates, L.P. ("SSM Associates,” and together with SSM Partners, "SSM")

and/or its affiliates own in the ageregate at least 50% (adjusted for any recapitalization)

of the shares of Series B Preferred Stock originally issued to S5M, the holders of Series

B Prcferred Stock shall vote to elect a nominee selected by SSM as one of the directors;

and

{b) so long as Jefferson Capital Partners I, LP. ("Jefferson™ and/or is
affiliates own in the aggregate at least 50% (adjusted for any recapitalizafion) of the
ghares of Series B Preferred Stock originally issucd to it, the holders of Serics B Preferred

Stock shall vole to elect 2 nominee selécted by Jefferson ‘as one of the directors.

The holders of the Common Stock, voting as a class, shall nominate and elect two
(1 direcLorS. ;

' The seventh (7th) director shall be a person who is not a company officer or
director and who is nominated by the holders of the Comrmon Stock and reasonably acceptable to
holders of a mefority in interest of the Series A Preferred Stock, Series B Preferred Stock, and
Series C Preferred Stock, voting together as a single class, and clected by the holders of the
Commu} Stock, Series A Preferred Stock, .":‘.eries B Preferred Stock, and Series C Preferred
Stock al
such seats filled only by like action. Each class may, at its option, elect fewer than the number of
directors designated by this Article. The Corporation will retmburse each Director or directly
pay for all reasonable out-of-pocket costs related to that Director's duties as a Director of the

voting together as a single class. Directors so clected may be removed and vacancies in

Corporation.

[Remeinder of page intentionally left blank]
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IN WITNESS WHEREQF, the Corporation has caused these Second Amended and
Restated Articles of Incorporation to be signed by its undersigned duly suthorized officer, on this
ol I oy of January, 2005,

Fiat Rock Grille Holdings, Inc.

Namg(.f.u.a.&-é/
Title; /et Rttnilnd £
OWreFnsanet” @lfrrre
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