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ARTICLES OF MERGER
(Profit Corporations)

The following articles of merger are submitted In accordance with the Florlda Business Corporation Aot
pursuant to section 607.1105, Florida Statutes.

First: The name and jurlsdiction of the gnrviving corporation:
Name Jurlzdiction
(f known/ sppliceble)
TrovaGene, inc.. ' Delawsara
Second: The name and jurisdiction of each merging corporation:
Name Jurjediction Dogument Number
(Ef kmown/ applicable)
Xenomics, Inc. ' Florida PO2D00047788

Third: The Plan of Merper js aftached,

Fourth: The merger shall become effective on the date the Articles of Merger are filed with the Plorida
Department of State.

OR ! ! (Enter a specific date. NOTE: An effective dats cannot be prior to the date of filing or more
: than 90 days after merger file date.)

Fifth: Adoption of Merger by surviving corporation - (COMPLETE ONLY ONE STATEMENT)
The Plan of Merger was adopted by the sharsholders of the surviving corporation on

The Plan of Merger was adopted by the board of directors of the surviving corporation on
danuary 8, 2010 and sharsholder approval was not required.

Sixth: Adoption of Merger by merging corparation(s) {COMPLETE ONLY ONE STATEMENT)
The Plan of Merger wes adopted by the shareholders of the merging corporation(s) on _Dscember 18, 2008 ,

The Plan of Merger was adopted by the board of directors of the merging corporation(s) on
and shareholder npprnval was not requited,

(Attach additional sheets if necessary)
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Name of Corporation - Slenature of an Officey or
" Director

TrovaGens, inc.

Yanomics Inc.

Typed or Printed Name of Individual & Title

Bruce Husbner, CEQ

Bruce Huabner, CEQ
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ARTICLES OF MERGER
OF
XENOMICS, INC., a Florida Coxporation
INTO
TROVAGENE, INC,, a Delaware Corporation

The undersigned corporations organized and existing under and by virtue of the General
Cotporation Law of the State of Delaware and the Genera] Corporation Act of the State
of Florida, DO HEREBY CERTIFY:

FIRST: That the name and state of i mcorporat:on of each of the constituent corporations
of the merger are as follows:

NAME : TATE ORPORATION
Xenomies, Ine. Florida .
TrovaGene, Inc. Delaware

SECOND: An Amended and Restated Agreement gnd Plan of Merger has been
approved, adopted, certified, execufed and acknowledged by each of the constifuent
corporations pursnant to Title 8, Section 232, subscction (<) of the Generad Corporation
Law of the State of Delaware and Section 607.1101 of the Florida Business Corporation
Act,

THIRD: The surviving corporation is TrovaGene, Inc., a Delaware corporation, and
its name shall be TrovaGene, Inc.

FOURTH: The address of the registered office of TrovaGene, Inc. in the State of
Delaware, its state of incotporation, is 160 Greentree Drive, Suite 101, Dover, Delaware
and its registered agent at such address is Nationa) Registercd Agents, Inc. TrovaGene,
Inc,, the surviving corporation is deemed to have appointed the Secretary of State of
Florida as jts agent for service of process int 2 proceeding to enforce any obligation or the
rights of dissenting shareholders of Xenomics, Inc.. Trovagene, Inc. agrees to promptly
pay to the dissenting shareholders of Xenomics, Inc., if any, the amount to which they are
entitled under Section 607.1302 of the Florida Business Corporation Act.

FIFTH: The Certificate of Incorporation of the surviving corporation shall be its
Certificate of Incorporation.

SIXTH: The Amended and Restated Agreement and Plan of Mcrger is on fAile at
office of the surviving corporatlon at 11055 Flintkote Avenue, San Diego, California
G2121.



SEVENTH: A copy of the Amended and Restated Agreement and Plan of Merger will
be funished by the surviving corporation on request, without cost, to any stockbolder of
the constituent corporations.

(
EIGHTH: The authorized capital stock of Xenomics, Inc. was 120,000,000 shares, of
which 100,000,000 were designated as Common Stock with a par value of $0.0001 per
share, and 20,000,000 of which were desipnated as Preferred Stock with a par value of
$0.001 per share. Of the 20,000,000 shares of Preferred Stock, $0.001 par value, 277,100
have been designated as Series A Convertible Preferred Stock.

NINTH: The effective date of the Agreement and Plan of Merger shall be the date of
filing this Certificate of Merger with the Sccretary of State of Delaware and the
Department of State of Florida.

IN WITNESS WHEREOF, the undersigned have executed this Certificate this 25™ day
of January 2010.

XENOMICS, INC., a Florida eoxporation

By: /s Bruce Huebner
Name: Bruce Huebner
Titie: Chief Executive Officer

TROVAGENE, INC,, 2 Delaware corporation

By: /&/ Bruce Hugbper
Name: Bruce Huebner
Title: Chief Executive Officer



AMENDED AND RESTATED
AGREEMENT AND PLAN OF MERGER
OF
XENOMICS, INC., A FLORIDA CORPORATION
AND
TROVAGENE, INC., A BELAWARE CORPORATION

THIS AMENDED AND RESTATED AGREEMENT AND PLAN OF MERGER (the "Agreement™
dated as of Jannary jj_, 2010, made and entered into by and between Xenomics, Ine., a Florida corporation
("XNOM"), and TrovaGene, Inc,, v Delaware corporation ("IGI"), which corporations are sometimes referred to
herein as the: "Conatituent Corporations

WITNESSETH:

WHEREAS, XNOM is a corporation organized and existing under the laws of the State of Florida, having
been incorporated an April 26, 2002 under the laws of the State of Florida under the Florida Business Corporation
Act (the “FRCA™); and

WHEREAS, TGl is a wholly-owned subsidiary corporation of XNOM, baving been incorporated under the
lawa of the State of Delaware vnder the Delaware General Corporation Law (the “DGCL”) on September 21, 2009;
and

WHEREAS, the respective Boards of Directors of XNOM and TGI bave dsterminad that it is desirable to
merge XNOM with and into TGE end that TGI shall be the surviving corporation (the "Merget™; ead

WHEREAS, the parties intend by this Agreoment to effect a rearganization under Sectlon 368 of the
Internsl Revenue Code of 1986, as amendad;

WHEREAS, XNOM and TGI are parties to an Agreement and Plan of Merger, dated December 1, 2009
{the “"Existing Agrcement”).

WHERE:}S, pursuant to the Existing Agreement, XNOM was to be merged with apd into TGI and that TGI
shall be the surviving corparation upon the terms and conditions consained in such Existing Agreemant.

NOW, THEREFORE, in consideration of the mutnal covenants and promises contained in this Agreement,
and for other valuable cansidaration, the receipt and adequacy of which are hereby acknowledged, and intending to
be legally bound, XNOM and TG] hexeby agres that the Existing Agreement is amended and restated in frs entirety
4y follows:

ARTICLE]
MERGER

1.1 On the effective date of the Merger (the "Effective Dage™), as provided herein, XNOM shall be merged
with and into TG, the separate existence of XNOM shall cease and TOX (hereinnfter sometimes refemred to as the
*Surviving Corperation™ shall continue to exist under the name of TrovaGene, Inc. by virtua of, and shali be
govemed by, the Jaws of the State of Delawars. The address of the registered office of the Surviving Corporation In
the State of Delaware will be 160 Greentree Drive, Suite 101, Dover, Delawars.



ARTICLE I
CERTIFICATE OF INCORPORATION OF SURVIVING CORPORATION

9.1 The pamp of the Surviving Corparation shalk be *Trovaliene, Inc.*. The Cenificate of Tacorporation of
the Surviving Corporation, sttachied hereto as Exhibit A, as in effect on the date horoof, shall be the Certificate of
Incorporation of TGI (the "TGICharter™ without change, unless apd until amended in accordance with Article VI
of this Agreement ot otherwise amended in accordmes with applicable law.

ARTICLE T
BYLAWS OF THE SURVIVING CORPORATION

3.1 The Bylaws of the Surviving Corporation, as in effest on the dats hereof shall be the Bylaws of TGR
(the "TGI Bylaws") without change, unless and untll amended in accordance with Asticle VIIT of this Agreement or
otherwise amendad in acoordmcs with applicable law.

ARTICLE IV
EFFECT OF MERGER ON STOCK OF CONSTITUENT CORPORATIONS

4.1 On the Effective Date, szch outstanding share of Commoen Stock of XNOM, par value §.0001 per sharc
(the “XNOM Common Stoek") shall bs converted into one share of Common Stock, $.001 par value per share, of

TGI {the "TGI Cosumon Stock™, and each ourstanding thare of TGI Common Stock held by XNOM shell be
ratived and canceled. In addition, on the Effectiva Dats, each ocutstanding sharo of XNOM Setiss A Prefemred Stodk,
par value 5.001 per share ("XNOM Preferred™), ehall be converted into one shart of TGI Sexizs A Preferred Stock,
$.001 par value per share (the “TGI Preferyed”). The shares of TGI Preferred shal! be identical to the shares of
XNOM Preferred, tespectively, in substantally all aspects. The powers, designatiots, preferences, and rights of the
TGI Preferred are described in more detail in the Certificate of Designation, attached hereto ap Exhibit R. In
addition, on the Effective Date, the ouistanding 6% convertible debentires due November 14, 2008 of XNOM shall
be comverted into autstatding 6% convertible debentures due November 14, 2008 of TGL



4.2 All options and rights to acquire XNOM Commeon Stock, and all outstanding warrants or nghts
outstending on the Effective Date to purchase XNOM Common Stock, will automatically be canrverted into
equivalent options, warrants and rights to purchase the same number of shares of TG1 Common Stock.

4.3 After the Effective Date, (i) certificates represcnting shares of XINOM Common Stock will represent
shares of TGI Common Stock, and (i) certificates representing shates of XNOM Preferred will represent shares of
TGI Preferred, and upon sucresder of the same to the tronsfer agent for XNOM, who also shall serve as the transfer
agent for TG, the holder theraof shall be entitled tn teceive in exchanga therefor a certificate or cectificates
representing the number of shares of TGI Common Stock or TGT Preferred fnto which such shares of XNOM
Common Stock or XNOM Preferred shall have been converted pursuant to Article 4.1,

ARTICLE Y
CORPORATY, EXISTENCE, POWERS AND LIABILITIES OF THE SURVIVING
CORPORATION

5.1 Ou the Effective Date, the separate existance of XNOM shall caase. XNOM ghali be merged with and
into TG, the Surviving Corporation, in accordance with the provisions of this Agreement, Thersafter, TGI shall
poasess all the rights, privileges, powers and franchises of a public as well as of a private natre, and shall be subject
to a]] the restrictions, disabilities sad dutles of each of the parties to this Agresment; all singulsr rights, privileges,
powers and franchises of JINOM aud TGT, and all propersy, real, personal and mixed and 8]l debts due to each of
them on whatever account, shall be vested in TGI; and all property, rights, privileges, powers and franchises, and all
and every other interagt shall be thereafter the property of TG, the Surviving Corporation, 28 they were of the
respective constituent entities, and the title to any reel estate, whether by deed or otherwise, vested o XNOM znd
T, or elther of tham, shall not vevert or be I any way impaired by reason of the Merper, but all vights of crediters
and all liems upon the property of the patties hereto, shall be preserved unimpaired, and sll debts, liabilities and
duties of XINOM shall thenceTorth attach to TGI, and may be enforced agajust it to the same extent ax if said debts,
liabilities and duties had been incucred or contracted by it.

5.2 XNOM agzees that it will execute and deliver, or cause to be exccuted and delivered, all such deeds and
other instruments and will take or cause to be taken such further or other action as the Surviving Corporation may
deem necessary in order o vest o and confirm to the Surviving Corporation title to mmd possession of all the
property, rights, privileges, immminities, powers, purposss and franchises, and all and every other interest of XNOM
and otherwise to carry out the intant and purposes of this Agreement. -

ARTICLE VI
QFFICERS AND DIRECTORS OF SURVIVING CORPORATION

6.1 Upon the Effective Date, the officers and directors of XNOM sball become the officers and dircctors of
TGI, and such persons shall hold offica in accordance with the TG1 Bylaws until their respective succeasors shall
have been sppointed or clected,



6.2 1f upon the Effective Date, a vacancy shell exist in the Board of Directors of the Surviviag Corporation,
such vacancy shall be fillad in the manner provided by the TGI Bylaws.

ARTICLE V)X
DISSENTING SHARES

7.1 Holders of shares of XINOM Common Stack, or XNOM Preferred who have complied with all
requirements for perfecting their rights of appraisal set forth in Chapiers 607.1301 10 607,1333 of the FBCA shall be
eptitled to their rights under Florida law with payments to be made by the Surviving Corporation,

ARTICLE VIl
APFROVAL BY SHAREAOLDERS, EFFECTIVE DATE, CONDUCT OF BUSINESS
PRIOR TO EFFECTIVE PATE

8.1 Fromptly after the approval of this Agreement by the requisite pumber of shareholders of XNOM, the
respective Boards of Directors of XNOM and TGI will cause thelr duly anthorized officers to make and execnte
Articles of Merger and a Certlficate of Merger or other applicable certificates or documentation effecting thia
Agreement and shal} cause the same to be filed with the Secretaries of State of Florida and Delaware, respectively,
In accordance with the FBCA and the DGCL, The Effective Date shall be the date on which the Certificate of
Merger is fited with the Secretary of State of Delaware and the Secretary of State of Florida.

8.2 The Boards of Directors of XIMOM and TGI may amend this Agresment and the TGI Charter or TGI
Bylaws at any time prior to the Effective Date, provided that an smendment made subsequent to the approval of the
Metger by the shareholders of XNOM may-not (i) change the ameunt or kind of shares to be received in exchange
for or on cenverion of the shares of the XNOM Commen Stock or XNOM Preferred; or (i) alter or change any of
the terros and conditions of this Agreement or the TGI Charter or TGT Bylaws if such changs would adversaly affect
the holders of the XNOM Common Stock or XNOM Preferred.

ARTICLE IX
TERMINATION OF MERGER

9.1 This Agreement tay be tertainated snd the Marger abandoned at any tixae prior to the Effective Date,
whether bofare or after sharsholder approval of this Agreement, by ths consent of the Board of Directors of XNOM
and TGL, ‘

ARTICLE X
MISCELLANROUS

10.1 GOVERNING LAW. This Agresment shall be governed by and constraed in accordance with the taws
of the State of Delaware,

10.2 EXPENSES. If the Meorger becomes effective, the Surviving Corporation shall asmime and pay all
expenses in conuection therewfth not theretofore paid by the respective partiss. If for any reason the Meyger shall
ttot bocome effective, XNOM shall pay all expenses incurred i comnection with all the procesdings taken in respect
of this Merger Agreement or relating thercto.

10.3 AGREEMENT. An executed copy of this Merger Apreement will bs on file at the principal place of
business of the Surviving Corporation at 11053 Flintkote Avenue, 8an Diego, CA 92121, and, upon request and
without cost, & copy thereof will be furnished to any shareholdar,

104 COUNTERPARTS. This Merger Agreement may be executed in any mmnber of counterparts, sach of
which shall be deemed to be an original and all of which together shall constitute one and the same instroment,

IN WITNESS WHEREQF, the partizs hereto have caused this Agroetment to be executed by their
respective Presidents and Secretaries, all as of the day and vear first above written,

Ghe



TROVAGENE, INC,,
a Delaw ation

By:

“Bruce Huebner, Chief Executive Officar

XENOMICS, INC.,
a Florida ration

By.

s Hnebner, Chief Exocutive Officer
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Delaware .. .

The First State

I, JEFFREY W. BULLDCK, SECRETARY OF STATE OF TBE STATE OF
DELAWARE, DO HERERY CERTIFY THE ATTACHRED IS A TRUE AND CORRECT
£OPY OF THE RESTATED CERTIFICATE OF "TROVAGENE, INC.", FILED IN
THIS OFFICE ON THE THIRTY-FIRST DAY OF DECEMBER, A.D. 2009, AT
11:38 O'CLOCK A.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

RKENT COUNTY RBCORDER OF DEEDS.

SN S

ey W, Bullock, Secrctary of Stuts
AUTHE, TON: 7733913

DATE: 01-04-10

4733134 B100

091154764

You verify this certificate onli
at cﬁ:%. d-.ll‘:ym .gov/auvthver, ahtml e
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AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF
TROVAGENE, INC.

Trova(iene, Inc., & corporation organized and existing under the General Corporation Law of the
State of Deleware (the “Corporation™), does heraby cestify:

1. The Certificate of Incorporation of the Corporation was filod with the Secretary of State
on September 21, 2009 under the neme TrovaGene, Ino.

2. The Cerﬂﬁcm of Incorporation of the Corporation is hereby amended and restated to
read as follows:

FIRST: The name of the Corporation is TravaGene, Inc. (the “Corporation™).

SECOND: The addresa of the Corporution’s registersd office in the State of Delaware is 160
Greentree Drive, Suite 101 in the City of Wilminaton in the County of Kent, The narve of its registered
agent at such addreas is Natiopa! Registered Agems, Inc.

THIRD: Ths purpose of the Corporation is to engage in sy lawful act or activity for which
corporations may he oxganizad under the General Corporation Law of Dalaware,

FOURTH: () Tho total number of ehares of capital stock which this Corporation is
authorized to issue is one hundred twenty million (120,000,000) shares, of which:

()  one hundred million (100,000,000) shares shall bo designated as
Common Stock, and shall have a par value of $.0001 per share;

(ii) twenty millier (20,000,000) shares shall be designated as Proferred
Stock, and shall have a par value of $.001 per share; und

(b The Board of Direstors is exprassly authorized at any time, and ﬁom time
to time, to provide for the issuance of shares of Prefarred Stock in one or more serles, with sueh voting
powers, full or limited, or without voling powers and with such dosignations, preferences and relative,
participating, optional ot other special rights, qualifications, imitations or regtrictiors thereof, as shall
be atated xnd expressed in the regolution or resolutions providing for the issue thereof adopted by the
Board of Directors and 4z ave not stated and expressed in this Certificate of Insorporation, or any
amendment thereto, including (but without limiting the generality of the foregoing) the following:

(i)  the designation of such series;

2680308-)-W ’ B-i



@)

the dividend mte of such series, the conditions and dates upon which such dividends shall be
payable, the prefarence or relation which such dividends shail bear to the dividends payable on
any other class or clusses or of any othoer series of capital stock, whether such dividends shall be
cumulative or noncumulative, and whether such dividends may be paid in shares of any class or
series of capital stock or other securities of the Corporation;

(1) whether the shates of such series shall be subect to redemption by
the Corporation, and, if made subject to such redemption, the times, prices and other terms and
conditons of such redemption;

(iv) the terms and amount of any sinking fimd provided for the
purchase or redemption of the sharss of such series;

(v)  whether or not the shares of such series shall be convertible into or

-exchmngeable for shares of any othor ¢lass or classes or series of capital stock or other securities

of the Corporation, and, if provision be made for convertion ot exchinge, the times, prices, rates,
adjustment and other terms md conditlons of such conversion ot sxchangs;

(vi)  the extent, if any, to which the holders of the shares of such series
shal be entitled to vote, as a class or otherwise, with respect to the election of the directors or
otherwise, and the number of votes to which the holder of each share of anch series ahalt be
entitled;

+ (vii) the restrictions, if any, on the issue or reissue of any additional
shares or serles of Profemsd Stoci; and

(viii) the rights of the holders of the shares of such saries upon the
diasolution of, or upon the distribution of assets of, the Corporation,

{¢)  No holder of any stook of the Corporation of any class or series now or
hereafter anthorized, shall, a9 such holder, be entitled as of right to purchase or subgeribe for any
shares of stock of the Corporation of any class or any series now or hereafter antharized, or any
sccurities convertibloe into or exchangeable for any such shares, or any warrants, options, rights
or other instruments avidencing rights to-subseribe for, or purchase, any such sharcs, whether
such shares, securitles, warrants, options, rights or other Instruments be unissued or jssued and
thexeafter acquired by the Corporetion.

FIFTH: The number of directors constirating the Corporation’s Board of Directors shall be

determined in sccordanco with the Bylaws of the Carporation. The business and affairs of the
Carporation shall be managed by or under the direction of the Board of Directors. Election of directors
nead not be by ballot unless the By-laws of the Corporation shall so provide.

2803041 -W . B-2



SIXTH: A director of the Corporation shall no be personally liable to the Corporation or its
stockholders for monstary damages for breach of fiduciary duty as a director, exoept for Hability (i) for
any breech of the director's duty of loyalty to the Corporation or its stockholders, (1) for acts or
omissions not in good faith or which involve intentional misconduct or a knowing violetion of law, (iii)
under Section 174 of the Delaware General Corporation Law, or (iv) for eny transastion from which the
director derived an improper personal benesit.

SEVENTH: (=) Rishtto Indemnification. Fach parson who was or is mads e pmty oris
threstened to be made & party to or is involved in any action, suit or proceeding, whether alvil, criminal,
administrative or investigative (herelnafier, & “procesding™), by reason of the fact thet he or she, or a
person of wham he or she is the legal representative, is or was a direstor or officer of ths Corporation or
is or was serving at the request of the Corporation as a director, officer, employee or agent of another
corporation or of a partnership, joint venture, trust or other enterprise, including service with respect to
employee benefit plans, whether the basis of such procesding is alleged action in an officlal capecity as
& director, officer, smployes or agent or in any other capacity while ssrving as a director, officer,
employas or agent, shall be indemnifiod and held harrnless by the Corporation to the fullest extent
authorized by the Delawnre General Corporation Law, a3 the same exists or may hereafier bo amended

. (but, in ths case of any such amendment, only to the extent that such amendraent permits the

Corporstion to provide broader indemnification rights than said law permitted the Corporation to
provide prior to such amendment), against all expenss, Bability and loss (including attorneys® fees,
Judgments, fines, ERISA excise taxes or penaliles and amounts paid or to be paid in settlement)
reasonably incurred ot suffered by such person in commection therewith and such indemnification shall
continue ag to & person who has ceased to be & director, officer, employee or agent end shall inure to the
benefit of his ar her heirs, executors and administrators; provided, however, that, except as provided in
Paregraph (b) of this Article SEVENTH, the Corporetion shall indexmify amy such person seeking
indemnification in eonnection with a proceading (or part thereof) inttiated by suoh person only if such
procesding (or part theroof) was enthorized by the Board of Directors of the Corporation. The right to
indemnification conferred in this Article SEVENTH shall be a contract right end ghall include the right
to be pald by the Corporation the expenses incurred in defending any such proceeding in edvance of its
final disposition; providad, however, that, if the Delaware Genera! Corporation Law requires, the
payment of snoh expenses ineurred by a director or officet in hiy or her capacity as a directer of officer
(and not in sny ather capacity in which service was or i3 rendersd by such person while a director or
officer, including, without limitation, service to an empioyee benefit plan) in advance of the final
disposition of 8 procesding, shall be made only upon delivery to the Corporation of an undertaking, by
or on behalf of such director or officer, to repay all amounss so advanced if it shall uitimetely be
determined that such director or officer is not entitled to beindemnified under this Article SEVENTH or
otherwise. The Corporation may, by ection of its Board of Directors, provide indemaification to
employees and agents of the Corporation with the same scope and offect a8 the foregomg
indemnification of directors and officers.

280303-1-W B3



(b)  Right of Clalmapt to Bring Sult. Ifs claim under Paragraph (a) of this Article
SEVENTH is not peld in full by the Corporation within thirty (30) days afior a writtzn claio has been
received by the Corporation, the claiment mey at any time thereafter bring sult against the Corporation
to recover the unpaid amount of the claim, and, if suscessful in whole or in part, the claimant shall be
entitled to be paid also the exponse of prosecuting such elaim. ¥t shall be a defense to any such eotion
(other than an action brought to enforce a ¢laim for expenses Iincurred in defending any proceeding in
advance of its final disposition where the required undertaking, if any is required, has been tendered 10
the Corporation) that the clafmant has not met the standards of conduot which mako it permissible under
the Delaware General Corporation Law for the Corporation to indemnify the claimant for the amount
claimed, but the burden of proving such defense shall be on the Corporation, Neither the failwe of the
Corporation (including its Board of Dirsctors, independent legnl counsel or stockholders) to have made
& determination prior to the commencement of such action that indemnification of the claimant is proper
in the circumstanoes becauss he or she has met the applicable standard of conduct set forth in the
Delaware General Corporation Law, nor ah actual determination by the Corporation (including its Board
of Direstors, indspendent legnl counsel or stockholders) that the clainant has not met such applicabls
stapdard of conduct, ghall be a defense to the action or creats a presumption that the claimant has not
met the applicable standard or conduct.

(&)  Noan-BExcinaivity of Rights. The right to indemnification and the payment
of expenses incurred in defending a proceeding in advance of its final disposition conferred in this
Article SEVENTH shall not be exclusive of any other right which any person may have or hereafier
acquire under any statute, provision of the Certificate of Incorporation, by-law, agreement, vote of
stockholders or disinterested directors or otherwise.

(d) Inmmance. The Corporation may maintain fusurance, st its expenss, to
protect Hself and any director, officer, employee or agent of the Corporation or snother corporation,
pertnership, joint venture, trust or other enterprise against any such expense, Hability or loss, whether or
not the Corporation would have the power to indemnify such person apainst such expense, Hability or
loss undar the Delaware General Corporation Law,

EIGHTH: In furtherance and not in Hmitation of the powers conforred upon the Board of
Ditectots by law, the Board of Directors shall have power to make, adopt, alter, amend or repeal from
time to time By-laws of the Corporation, sublject to the right of the stockholders entitled to vote with
respect theretovio alter and repeal By-laws mads by tho Board of Directors and subject to the provisions
of any By-Jaw limjting tha right of the Board of Direstors to make certain modifiestions 1o the By-laws.

280308 1. W . B4



3. This Amended and Restated Cartificate of Incarporation has been duly adopted in
accordanoe with the provisions of Sections 242 and 245 of the Genera! Corporation Law of Delaware,

4. The capital of the Corporation will not be reduced under or by reason of any amendment
herein certified.

IN WITNESS WHEREQF, the Corporation has caused this Certificate to be signed by its Chief
Executive Officer this 315t day of December 2005,

/s/ Brugs
Bruce Buebner, Chief Executive Officer

280308-1-W ' BS
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Delaware .. .

The First State

I, JEFFREY W. BULLOCK, SECRRTARY OF STATE OF THE STATE OF
DELAWARE, Do HEREBY CERTIFY THE ATTACHED I8 A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF DESIGNATION OF "TROVAGENE, INC.",
FILED TN THIS OFFICE QN THE SEVENTH DAY 0OF JANUARY. A.D. 2010,
A& 11:33 O'CLOCK A.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE
RENT COUNTY RECORDER OF DEBDS,

Jelirey W, Bullock, Secretary of Stabe :
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TROVAGENE, INC.

CERTIFICATE OF DESIGNATION OF PREFERENCES,
- RIGRTS AND LIMITATIONS
OF
SERIES A CONVERTIDLE PREFERRED STOCK

PURSUANT TO SECTION 151 OF THE
(GENERAL CORPORATION LAW OF THE STATE OF DELAWARE

The undexsigned, Bruce Huebncr, docs hersby certify that:

1. He ia the Chief Bxcoutive Officer of TrovaGene, Inc., 2 Delaware corporation (the
“Carpnrafion”).

2, The Corporation is awthorized to issuo 20,000,000 shares of prefened stock, 0 of
which have been issued.

3. The following resolutions wers duly adopted by the board of directors of the
Corporation. (the “Board of Dizectors™):

WHEREAS, the certificate of incorporation of the Corporation provides fr s clags of ita
muthorized stoek known as preferred stock, compised of 20,000,000 shares, $0.001 par value per
share, Issuable from time to time In one or more sarics;

WHEREAS, the Bomxd of Directors is muthorized to fix the dividend rights, dividend rate,
voting rights, converalom rights, tights and tetms of redemption end liquidation preferences of
any wholly unissned sevies of mreferred stock and the rumber of shares constituting any Serdes
aod the dealgnation thereof, of any of themn:




TERMS OF PREFERRED STOCK,

Section 1, Definitions. Capitalized terms used and not otherwise defined
hersin that are defingd in the Purchase Agresment shall have the meanings given such terma in
the Parohase Agresment, For the purposes hereof, the following taoms shall hava the following

meanings:

“Bagiruptoy Bvort” means any of the following events: (8) the Corporation or
any Significant Subsidiary (ss such feun i3 defined in Rale 1.02(s) of Repulition 8-X)
theveo! comumences a casn or ather procesding. under sy benkruptcy, roorganization,
exrangemnent, mijostment of debt, reliaf of debtors, dissolutlon, insolvency or liquidaetion
or similar law of any jurisdiction relating to the Corpotstion or any Sipnificant Subsidiary
thereoft (b) thers is commenced agalnst the Corporation or any Significant Bubsidiary
thereof any such case or proceeding fhat ia not disneissed within ©0 days after
commencement; (c) the Corporation or eny Significont Subsidisry thereof iy adjudicated
insolvent or bankmgpt of any order of relief or other order approving amy such case or
proceeding is entered; (d) the Corparatinn or any Significant Bubslidiary thereof suiTers
aity appointment of any custodian er the 1ike for it or iy substantisl part of itx property
that {s not discharged or stwyed within 20 days: () the Corporation or any Significent
Subgidisvy thereof mnkes a peperal sssignment for the bereflt of crodltors; (D) the
Carporetion or.any Significant Subsidiary thereof calls a mesting of its creditory with a
view to mrenging s composition, adfustment or rostructuring of s debts; or (g) tha
Corporation or any Significant Subsidiary thereof, by any act oc faihwe 10 act, expressly
indicates its convemt to, approval of or acquisavesice in any of the foregolng or takes any
carporste or otber sotion for the purposo of effecting any of the foregoing.

“Changs of Coptrol Trapsaciion® means the ccourrence after the date hereof of
any of () an sxquisition {whether by merget, conpolidation or othetwme} after the date
hereof by an individual or legal cotity or “group™ (as described in Rule 13d4-5(b)1)
prontilgated under the Rxchange Act) of effective control (whether through legsl or
beneficial ownership of oapital stock of the Corporation, by contiact or otherwise) of in
excesa of 50% of the voting securitics of the Corporation, or (b) & replacament gt one
time or within & ops yesr period of more tham ome-half of the members of the
Corporation's board of directors which is not spproved by 2 mefority of thoge individnals
who ars membors of the baard of directors on the date hersaf (or by those individwals
who are serving 8s members of the board of ditectirs on any date whose nominstion to
tbe hoard of divectors was spproved by & majority of the members of the board of
directors who are members on the date hereof), (0) the sale, conveyance, tmsfer or
exchange of all or substautiatly all of the assets of the Compeny, or (4) the execotion by
the Corporation of an agreement to which the Corporation is a paty or by which it is
bound, providing for any of the events ret forth abovea in (2), {b), (c) or (d).

“Clogine Daie” means the Treding Day when all of the Transaction Dosuments
bave been executed and delivered by the applicable parties thereto, and all. vonditiouns




precadent to (i) the Holders® obligations to pay the Snbscription Amount and (ii) the
Corpomtion’s obligations to deliver the Beturities have been satinfied or waived.

*Conpnisgion” tusany the Secutitiey sud Bxshauge Commission,

“Copppon Smwek” means the Corporation’s common stock, par valie $.0001 per
share, snd stock of any other cless into which soch shares may hereafler have been
reclassified or changed,

“Common Stock Rguivalaniy” memns any secorities of the Corporstion or the
Subsidiaries which would entltle the holder thersof to acquire st mny time Common
Stock, insluding withoot limitation, any debt, preferred stock, rights, options, warrants or
other instrament that 13 at any time couvertible frio or exchangeabln for, or otharwise
entitles the holder thareof to receive, Catriman Stock.

“Conyssion Argount™ menns the sum of the Stated Value at issue.
“Conyergion Date™ shall have the mesning zet forth in Section 6(a).

“Conversion Price™ shall have the moaning sct forth in Section 6(b).

“Conversion Bhares” means, colloctivaly, the shitres of Common Stock into which
the shares of Prefurred Stock are convertibls in acoordance with the terms hereof,

Bheres Rog Siatemnent’ nisans @ registration statement that
mnmthamqmmmuofﬂnkuﬁmmmglmmwmdmgimthemalnof
all Conversion Shares by the Holder, who shall ba namned as a “alling stoclholder”
thereunder, all as providad in the Reglateation Rights Agreement,

W’Mhﬂummmuthﬁhwmuﬂ.

“Effective Dpte” means the defe that the Convemsion Shares Repismation
Staternent is declared efftctive by the Commission.

' "mm@rmMmmmmmmmmmmm
shall have duly honored all conversions schedulod to occer of ocourring by virtue of one
or mbre Notices of Comversion, if any, () all amounts awing in réspect of the Preforred
Stock shall have been pald; (if) there is an effoctive Conversloh Shares Reglstration
Stetement pursuant to which the Holder is permitied to wilizs thid prospectus thersunder
to resel] all of the shares fusuabk pusvant to the Transaction Documents {and the
Caorparation believes, in good frith, that such effectivencss will continue uninterrupted
forﬂwfbmmnbhﬁM}.Cw)thuCommmStonk:skadingonthedeingMuketmd
all of the shares jssuable pursuant to the Trensaction Documents are listed for trading on
ademgMuket(mdtheOorpomﬁonbehwm,lngoodfmth.ﬁmmdmgofﬂm
Common Btock on a Trading Market will continne unintermupted for the foresssable



fisture), {v) there is a sufficient pumber of authorized but uwnissued and otherwise
unrcasrved shares of Common Stock for the issuance of all of the shares issusble
pursgant 10 the Transaction Documents, (vi) all of the shares jssmad or issuable perguant
to the transaction peoposed would not violate the limitations set forth in Sections 6(c) and
{d) and (vii) no publi¢ annowmecement of a pending or proposed fundamertal Transaction,
Change of Coniro] Transation or acquisition transaction bas occurred that has not been
conmmmated,

“Exchmsae Act” means the Securities Exchange At of 1934, a3 amended.

“Exempt Issuance™ teans the issuance of (a) shares of Common Etock or options
to congultants, employess or mroposed employtes, afficers ar drectors of the Corpaation
pursuant oo any stock ar optien plan or agreement duly adopted by a majority of the nen-
employee mambars of the Bozrd of Ditectors of the Corporation or & majority of the
members of 8 comumitiee of nom-employes direstors established for sowh parpose, (b)
pesarities npon the exorcise of or copversion of smy secamitios issued hereunder,
convertible scomities, eptions or wagants isued and cunstanding on the date of this
Agremmem, provided that sach securitieg haim not been emended since the daie of this
Agreement to incresse the number of muich sacurities, and (¢) securities iasued pursuant to
ecyuigitions or sirefagic irensactions, provided any such isseance shall omly be w0 a
Person which 15, itself or through jts subsidizties, an epetativg compuny in a business

with the business of the Corporation and in which the Corporation revsives
berefits In addition to the mvestment of fliwds, but chall not inelude 8 transactinn in
which the Corparation is issulng secutities primaxily for the purpose of redsing capital or
to an entity whose primary businass is tvesting In securities.

ion"” shell have the meaning set forth in Saction 7(£)(iii)

“Hglder” shall hava the meaning given such term in Section 2 haweof,

“Jupior Semmitied” means the Common Stock end all other equity or equity
cquivalent sacurities of the Corporation other then those securities that are {2) owtstanding
on the Original Issue Duts and (b) which are explisitly tenior or parl pasen in rights or
Hquidation prefierenoe o the Preferred Stock.

*“Original Isene Date™ shall mean the date of the fitst (asnance of any shares of the
Prefirred Stock regardiess of the munbex of tranafors of any particuler shares of Prefarad
mwmnfmmofcmiﬁmwm may be issued 1o ovidence sush

Stock.

“Persqn™ means a corporation, an associstion, a parbsership, an organization, &
businass, an jodividusl, & government or political subdiviaion thereof or a governmental
AGEROY,




“Purchass Agreament” meens the Securities Purchase Agtestient, dated as of the
Original Jssue Date, o which the Corpomtion and fhe original Holdars are parties, as
ammdnd.modiﬁedorm!anmdﬂ'umdmetoﬂma{nmmdmccwiﬂxihm

ity phits A grecrnent” means the Reglstration Rights Agrntament, dated
nof&sdﬂoofﬁchuﬂ;m&ym&numwlmhwnﬁmpomﬂm&ndthnmm
Pbldﬂmpmea,asmded.mod:ﬂedorsupplunmdﬁomﬁmmﬁmuh
accordames with b teoins.

“Bocutitioe Act” mems the Securities Aot of 1933, as amended, and the rules and
mogulations promulgated theceunder,

“Subsaription Amoupt™ shall mean, as to each Purchaser, the amouat to be paid
mmm&mmmmmmmemwwmuspcdﬁcdm
such Purchases’s name on the signatme page of the Purchase Agreement and pext to the
hodhe“ﬂubwhﬂonAmm".inUniwdSmusDonmaMinmﬂahlyavﬂhbh
fonda. .

“Subsidiary” shall have the mesning ghven to such temdt m the Purchsss
Agteement.

“Trading Day” means & day on which the Comymon Stock is fraded on & Trading
Maxket. '

“Trading Mackot® meuns the folowing markets or exchanges on which the
Common Stock ls Hated or guoted for treding on the dmis in question: the Nasdag
BmallCap Market, the Ametican Stock Exchange, the New York Stock Bxchonge or the
Nasdnq National Market.

“Trspancilon Docmepts” shall have the meaning set forth fn tho Purchase
Agreement,

T VAT masns, for any date, the price detarmined by the first of the following
clanses that epples: (a) if the Common Stock is then listed or quoted on a Trading
Mrtiket, the daily volume weighted averags price of the Common Stodk for gach date (or
the nearent preooding date) on the Trading Market on which the Common Stock is then
llmdorquotedasrepomdhymmbetgl?moiull.? {(based on a Trading Day from
9:30 p.m. Bastern Time to 4:02 p.m:'Bastern Time); (b) if the Common Stoak 13 not then
Hatad or quotad on a Trading Market'and i€ prees for the Common Stack are then quoted
on the QTC Bulletin Board, the volyme welgiied average prics of the Commen Btoak for
such dnte (or the nearcat proveding date) on the OTC Bullotin Board; (¢) 1f ths Common
Stovk 1= not then Hsted or gquoted op the OTC Bulletin Board and i€ prdoae for the
Common Stock gre fhen raported in the “Pink Sheets” publishad by the Pink shests, LLC
(wnmmnumm?me&ngmmmwmdmﬁngwIW).me
most recent hid price per share of the Common Siock so roposted; or (d) in all other
cexes, the fir market valpe of a share of Common Stock as detarmined by an




independent appraiger selocted i good falth by the Purchasers and reasnnably accepteble
to the Carporation.

Sestion2.  Designation, Amougt and Par Yalue. The series of prefered stock
ghall he designated as its Series A Convertible Preferred Stock (the
and the nmumber of shares ao designated shall be 277,100 (which shall not be sublect 1o
increrse without the conzent of all of the holders of the Preftred Btock (each, & “EHolder™
and collectively, the “Holdamr™)). Each shate of Prefermed Stock shall have a par vatue of
$0.001 par share pod A stated vahie equa) to $10 (the “Stgted Valie™). Capitalized terms
not otherwise defined harein shafl have the meening glven such terms in Section 1 hereof,

Segtiond.  Dividends

8) Holders shall be entitled to recsive and the Corporadon shsll pay,
cumuletive dtvidends at e rate per shate (25 a perceninge of the Stated Valus per share)
of 4% per anoum, payable quarterly on March 31, Yane 30, September 30 and December
31, bogimming with September 30, 2005, If fimda are legally avalleblo fox the payment of
dividends, dividends ahall bs payable, st the sole elsction of the Corparation, in cash or
shares of Commmon Stock which shall be volued solely for such purposs gt 504 of the
avernge of the 20 VWAPs immediately prior to g Dividend Paytnent Dats. 1f fimds are
not legally available for the payment of dividends then, at the elcction of such Holder,
such dividends skall acoruc to the next Dividend Payment Date or shafl be acereted 1o the
outstanding Steted Valus, If at any Sme the hag the right to pay dividends in
*cash of Common Stock, the Corporation mpst provide the Holder with at least 20 Trading
Dayn’ notlos of its election to pey @ regularly scheduled dividend in Common Stock,
Dividends on the Preferred Stock shall be caloalated on the basis of 8 360-day year, ahall
aocrue daily commencing on the Original Ismuz Date, sod shall be deemed to accrus from
such dte whether or not camed or declared and whether or not there me profits, suplus
or other funda af the Corporation legally availebls for the of divideruls. Except
aa otherwige mrovided hereln, iff at amy time the paya dividends partially in
cash and partially in ghates, then such payment shall be distriboted ratebly among the
Holders based upon the number of shares of Prefarred Stock held by ecach Holder,
Notwithstanding the foregoing, the Corporation shall not be petmitted to make a dividend
poyment in Common Stock (“Stock Dividend) {o the oxtant that such poyment wonld
cmso the Holder (togethar with the Holder’s affiliates), to beneficially ownt in excess of
9.59% of tho mumber of shares of the Common Stock outstanding immedistely after
giving effoct to guch dividend payment. If the Corporation at any tbme after m Stock
Dividend hes been paixd proposea to register sany of its socurities indar the 1933 At for
gale to the public, whether for its own aocount or for the aceount of other sseurity hokiers
or both, except with regpeet to registeation statements on Fornes 8-4, 8-8 or another form
ot available for registering the Stock Dividend for gale to the poblic, provided the Stook
Dividend {s not otherwise registered for resale by the Holdars pursnant to an effective
regictration stutimant, each mch time it will give at Jeast fifteen (15) days prior writtan
notice fo the revord Holder of tha Stock Dividend of its intestion so to do. Upon the
written requast of the Holder, received by the Corporation within ten (10} days after the




mvhgofmysmhmﬁeebythoCmpomﬁmmmgmermofthcsmckDmdmdnot

rogistered, the Cooporstion will cause suoch Stock Dividend as to which
registration shall have been a0 requested to be ncluded with the seeurities to be covered
by the registration statement proposed o be filed by the Corporatian, el o the extent
required to permit the sale or other dispasition of the Stock Dividend so registered by the
Holder of such Stock Dividend.

b) So long as any Proferred Stock shall remsin outstanding, nsither the
Corporation nor any subaldiery theveof abnll directly or indirectly pay or decleve sny
dividend or make sy distribution (other than a dividend or distribition described in
Seotioy 7 or dividends dus end peid in the ordibary couras on preferred stock of the
Cotpomation or a subxidiary at such times when the Corporation Is in complisnce with Its
payment and other obligations hereunder) wpon, nor shall eny diskribution be made in
respect of, any Junlor Sscuritien so long es sy dividends dos on the Preferred Stock
remein unpaid, noe shafl Ay monisé be sel aside for ar spplied o the parchase or
redemption (through a sinldng fund or otherwise) of any Junior Securities or shares pari
passu with the Preferred Stock.

Sectiond4d.  Vofing Rights Fxcept as otherwise provided herein and as
otharodes teguired by law, the Prefested Stock ahall have oo voting rights, However, 5o long as
any shares of Preforred Stock are outstanding, tho Corporation shall not, without the affirmstive
voi; of itiw Holders of the shares of the Preferred Stock then outstending, (4) altet ot chmmge
adversely the powers, preferences of rghta givan to the Preferred Stock or alter or amend these
Certifieate of Designations {whether by merger, consolidation or otherwise), (b) authorize or
create smy olass of stock ranking aa to dividends, redsmption or distribution of essets uwpon &
Liquidation (es defined in Section 5) senlar to ar otherwise pari passn with the Prefemred Btools,
(¢) amend fts cortificate of mocrporation or other charter documents (whether by merger,
conaclidation or otherwise) so as to affeet adversaly any rights of the Holders, (@) incrense the
authorized number of shares of Preferrad Stock, or (¢) enter into any agreament with respect to
the faragalng,

Section §.  Lignidetion. Upon eny liquidation, disolution or winding-up of
the Cotporation, whather vaharery or invohmtery {a “Liguidation'), tve Holders shall be enfitled -
o recaive ot of the nasets of the Corporation, whethar such asaeis ave cnpital or surplus, for each
share of Preferred Stock an rmount oqual to the Stated Value per abare plus sy eccrusd and
unpaid dividends thereon and sny othar fees or Houidated damages twing therson before any
dimyitntion or payment shall be mads to the holders of any Jumicr Secusities, and if the sssets of
the Corporaticn shall be lnsufficient 1o pay in full zuch amomts, then the entive asoets to be
distributedl to tha Holders shall ba distributad aong the Halders mtably in asserdance with the
respective amonnts that would be peyable on such shares if all amounts payable thereon were
paid in full. A Pundamental Transaction or Chenge of Control Transaction shall be treated as &
Liquitation. The Corporation ahall mail writtan notice of any such Liquidstion, not less than 45
dayn prior to the payment date stated thereln, to each record Holder,




a)  Conversipns at Option of Holder, Bach shars of Preftared Stoclc shall be
cotivertible fiio that number of shares of Common Stock (snbject to the Limitations set
forth in Sections 6(c) and (d)) detarmined by dividing the Stated Vales of such share of
Praferred Stock by the Conversion Price, at the option of ihe Holder, at agy tims and
fram time to time from and after the Originel Iasus Date. Holders shall effeot convargions
by providing the Corporation with the form of conversion motice attzsched hereto as
Amzx A (2 “Notice of Conversion”). Fach Notics of Conversion shall specify the
number of shares of Praferred Stock to be converted, the number of shares of Preferred
Stock owned prior to the conversion at isme, the mumber of shares of Preferred Stook
ownad subsequent to the convernjon at isspa and the date an which sach convergion 1a to
be effacted, which date may not be prior to the data the Holder dalivers such Notice of
Conversion 10 the Corponstion by facsimile (the “Conversign Date™). If no Conversion
Date ig specified in 8 Notice of Conversion, the Conversion Date ghall be the date that
such Notics of Conversion to the Corporation is deemed delivered hereunder. The
calenlations and sniries set forth in the Notice of Conversion shall control in the absence
of mumifest or mathemationl esror. To effect conversions, &3 the oase may be, of ahares of
Preforred Stoclk, a Holder shall not ba required to murender tha sertificats(s) repressnting
sueh shares of Prafiarred Stock to the Corporation unless all of the ghaves of Prafimyed
Stock represented thereby ave 50 conventad, in which enss the Holder shall deliver the
certificate representing such share of Preferred Stock promptly fbllowing the Conversion
Dais 2t insue. Shares of Prefarred Stook canverted intn Common Btock or redeemed in
acgepdance with the terms bereof shall be cancelad and may not be reisgued.

b)  Conuversion Prics. The conversion price for the Prefarred Stock shall
equal §2.15 (the "Conversion Frica™), snhject to adjustment herein. -

¢)  Bapsfici i itation. The Corporation shall not effect any
oommof!berfmodeck,mdﬁnHolduMnmhmﬁh:rlgkﬂnmmmy
pottien of the Preferred Stock to the smetent that efter ghving effsct to such conversicn, the
Halder (togefher with the Holder's affiliates), as sat forth an the appliceble Notice of
Converslon, wonld bacefioially own in exeass of 9.99% of the mumber of shares of the
&mmswckmnsmﬂmdyaﬁuglﬂnsﬁbﬂhmhmvm{m For
purposes of the foregoing sentangs, the rumber of shares of Conunon Stook benoBcially
owned by the Holdar and its affiliates shall inohade the momber of shares of Common
Stuek issunhls upon conversion of the Proferred Stock with respect to which the
determination of wuch semtence is being made. Exeoptuzatﬁmhhaﬂwmeedmg
sentenee, for parposes of this Ssction §(c), benaficial ownersldp shall be calculated in
acoordance with Section 13(d) of the Bxchange Act. To the extent that the Timjtation
contained in this Section &{c) appliss, the datermination of whether the Preferred Stock 1s
convertible (in relation to other securities owmed by the Halder together with any
affiliates) and of which shares of Prefsrred Stock i3 convertible shell be in the sole
discretion of such Holder, and the submission of A Notics of Conversion shall ba deemad
to be such Holder's delermination of whether the shares of Prefesred Stock may bo
converted (in relation to other zecurities ownead by such Holder) and which shares of the




Prefacrcd Stoek is convertible, it esah caze subject to such aggrepate percentage
limitetions, To ensure comzplince with this resiriction, the Holder will be deaned ©
represent 10 the Corporaiion each tims it dellvers o Notice of Conversion that such Notics
of Converslon has not violated the remictions set forth in this pavagraph end the
Corporation ghnll have no oblipation o verfy or confinm the acowrany of such
determinstion.  For purposss of this Section 6(c), in determining the nomber of
ontstunding shares of Common Stock, the Holder may rely on the muaber of owtstanding
sbhares of Commrn Stock 8 veflegtad in the most recent of the following: (A) the
Corporation®s most recent Form 10-08B or Form 10-KSB, as the case may be, (B) a
more recent mublic smnouncement by the Comoration or (C) any other notise by ths
Corporation or the Coxporation's transfer agent setiing forth ths munber of shares of
Comomon Btock owmstanding. Upon the witten or om! request of the Holder, the
Corpuoration ghall within two Trading Days confirm orally and in writing to {he Holder
the number of shares of Comuen Siook then cutstanding. In any case, the number of
outstanding shares of Common Stock shall be detormined after giving effect o the
ocnversion or exeroise of pecurhiies of ihe Carporation, inchading the Prefatred Stock, by
the Holder or its offilintss since the date us of which sueh mmber of outstanding shares
of Common Stock was reported. The provisions of this Section 6(c) may be waived by
the Holder upon, at the alection of the Holder, not loss than 61 days® peior notice fo the
Corporation, and the provisions of this Sectlon 6(c) shall continue to apply unti) such 61%
day (or such Iater date, as determined by the Holder, an may ba apecified {n such notice of
wriver).

d) Limitatiog on ser of Sh abla. If requited by eny exahange on
which tha Corporation's secaritics ars then notwithstanding anything herein o the
sontrary, the Corporatior: shall not fssus to any Holder any shares of Conmnon Stocls,
Including porsumit to any rights herein, meloding, withowt lintation, mny conversion
rights or right to jssue shares of Common Stock in pryment of dividends, to the extent
such sbhares, whent edded to the mmnber of shares of Common Stock issued (A) wpon
conversion of any shiares of Preferyed Stotk purauant to Sectian 6(s) md (B) upom
exervise of thoss cerinin warranta issued purmnmmt to that certwin, Sacurities Purchase
Agresmont would exceed 3,719,000 shares of Cormmon Btock immediately prior to the
Original Isgue Dats, or such gremter number of shares of Conmmon Stock permitted
pursuant o the corporate governance ruleg of the Truding Market that s at tho time the
peincipal trading exchange or markst for the Common Stock, basad upon shate volume,
s confimmed in writing by oounsel to the Corporation (fhe “Maximm Angrsgats Share
Anount™, unless the Corporstion first obtains shareholder spproval peemitting such
{smuences in accordance with the Trading Markst rules (“Shareholder Approval™. Rach
Holder sholl be sntitled to 2 portion of tha Maxboum Apgregste Shere Amount equal to
the quotient obtmined by dividing (¥) such the number of shares of Preferred Stock
{nitially purchased by such Holder by (y) the aggregate numbar of ghates prokased by atl
Holders. Seth portions shall be adjusted upward ratably in the event all of the sharss of
Praferred Stock of any Holder are no longer outstanding, 1f at sny tihme the rumber of
shares of Common Stock which could, notwithstanding the limitation set forth hereln, be
Issnable and sold to afl Holdets during the following 12 months equals or excends the

W




Mmeimum Aggregete Share Amount, then the Corporstion shafl, subieot io anty
reqnirerasnts in the Purchare Agreament to act sooner, sesk to obtain the Sharcholder
Amm?phahkmsmhmunsammmposs&bie,bmmmyevmmm
90" day after the date in which the Corporation deterrodnea (or is notifisd by say
Holdu)ﬂmtﬁ:aMmmmAsmShmAmmtcomdbo excesdad,

o) . Mechanies of Conversion

L Delivery of Cerfifigals Upon Convergion. Not fater than
Trading Days after each Converslon Dete (the “Share Defivery Dete”), the
Corporution shal] deliver to the Holder a certificats or certifioates which, afier the
Effective Date, shall be froe of restriotivo logenda and truding restrietions (other
than those required by the Parohase Agrecmoent) ropresenting the mumber of
ghares of Common Stock being woquired vwpon the conversion of shares of
Preferred Btock. Afier the Effoctive Dats, the Corporation shall, upon request of
the Flolder, ddiwawwﬁﬁom«eahﬁmmm!wbaﬂnlwmdbym
Corporation under this Section clectvonicelly throwgh #is Duepository Trust
Corpormtion or anpther established clearing corporation performing simflar
fimotions. If in the case of emy Natice of Convarsion swch certificats or
cartificates are not delivared to or aa direstad by the epplisable Holder by the thied
Trading Day after the Conversion Date, the Holder shall be entitled to sfoct by
written notice to the Corporation at eny tims on or befgre its recelpt of mech
certificats or ceqtificates thereafier, to rezoied such oonversion, in which event the

+ Corporation shall immediately retorn the certificates representing the shares of
Preferred Stock temidered for convergion, Suchnghtsbaltnutbemhmofmyof
the Haldews' rights.

if. Mm The Corporation’s obligatinne 1o issue and
deliver the Conversion Bhares upon convession of Preferrsd Stock in avcordance
with the terms hegeof sa¢ sbeohuiz and wconditional, irrespactive of any artion or
inaption by the Holder to enfores the same, sy walver of consent with respect to
any provision hereof, the recovery of any judgment against any Person or any
action to enforce the inme, or aoy setoff, connterolaim, recoupment, limitation or
termination, or any breach or alleged breach by the Holder or any other Peraon of
any obligation to the Corporation or any violatlon ar alleped viclation of law by
the Halder or any other person, and jrrespective of any other circamstanca which
mghuﬂluwiselmﬂmhobﬂgﬁmoftheCmpmhuntolheHbldu!n
ommmwtmmnimmufmhmnvmshms.

mvmnmthntnwﬂlmaﬂﬂmwmmomdbaepuwﬂabhmofmamhmmd
e unissued shares of Comamon Stock solely for the purposs of issnsnes wpon
convexsion of the Preferred Stock and payment of dividends on the Preferved
Stock, each as herein provided, fiee from preamptive riphts or any olther actual
coptingent purchase rights of persons other than the Holders, not less than such




sumber of shares of the Common Stock as shall (subject to aay additional
requirements of the Corporetion as to resarvation of much shares st forth in the
Furchase Agrecment) bs ismusble (taking into aceount the adjustments and
resirictions of  Section 7) upen the conversion of all outstending sharcs of
Prefered Stook. The Corporation covenants that all shares of Commen Stack that
ﬂmﬂbalomauableshau,upmmmn,be&n]yandvahdlymmmmmm
fully puid, nunassessable and, if ihe Conversion Shares Repistration. Statement is
then effeotive under the Securiticn Act, rogistored for publie sele in accandance
with epeh Conversion Shares Registration Statement.

iv. Fractional Shares. Upon & cauversion hereunder, the Coaporation
shall not be required to Jssus stock certifioaten roprasenting fractions of shares of
the Common Stock, but may if otherwise permitted, make n cash payment in
seapect of any final fmctlon of a share based on the VWAP at such time. If the
Corporation elects not, or is rmable, %o make such a cash payment, the Holder
shall be entitled (o reosive, in Hen of the final fractlon of a shars, ons whole share
of Common Stock.

v. Tmpafer Toxas. Tho lssuance of cestifioaios for shares of the
Clommon Stoock on convesion of the Praferred Stock sbell be mpads withowm
charge to the Holders thareof for any documentary stamp or similar taxes that
mnybepayablcinmmmofﬂwlusueurdaliv::yofmhmﬁﬁo&o,md:d
thet the Carporatian shall not be required to pay any tax that raay be payable in
rwpadccfwmafu!nmlvedmm:mmmddnlwyﬁmamh
cortificate upan convession in a name ather than that of the Holder of such shares
ofhdbmdﬁmkmmmhdandthz@mﬁonahaﬂmthemq\ﬂmmum
or deliver such cextificntes unless or until the person or peraons requesting the
lsmuance thercof aball have patd to the Corparetion the amount of such tex or shafl
bave established to the satisfaction of the Corporation that such tax has been paid,

1) Automntic Convetdon. Bepinning twelve (12) months efter the Criginal
Iaame,mvldedthanmCmdiﬁmmmhﬁud.:ﬁheWAPdﬂnCmm
Stock squals $4,30 (subject to adjustment for stock splits, ravlassifications, combinations
mnd pimyiiar adjustmesis) per share for the 20 consecntive Trading Days (such caleulation
to oeper no awrliar then twelve (12) months after the Original Isme Date) fmmediately
qtior o the Autometio Conversion Netice Date (as defined holow), and an average of
50,000 shares of Comrnon Stock per day shall have bean tradedt during such 20 Trading
Dm\uﬂeasﬂ:oﬂoldﬂtlspmhibhadﬁmmwuﬂngmmswckpmmm
Section 6(c) or 6{d) hereof, the Corpotstion shall have the right in deliver a notice to the
Holder (an “Awgmatts Convirslon Notice™ and the dats such notice js recelved by the
_ Holdes, the “Automaiie Copversion Notiee Data™), to convert my portion of the ghares of

Prchedsmokﬂlmhddbythsﬂoldﬂ'inmshnmofCommonMdtbﬂm-
effective Converion Prics,, To effeet en Automatic Conversion hereundes, the Holder
shall not be required to physically smender the Preferred Stock certificats to the




Corpocation. Delivery of the cartificates for the Common Stock by the Corporation 1o the
Holder ghall be as set flarth in Bection 6(e) herein.

a)  Stock Dividends snd Stock Splits. I the Corporation, at any time while
the Preferred Stock 1a outstanding: (A) shall pay a stock dividend or otherwizs meks a
distribution ar distibutions on shares of ity Common Stock o7 euy vther equity or equity
qvammwnMemshamofGnmmonsmk(chh.ﬂrmmofdmh
ghall not incinde any shares of Commmon Stock isyued by the Cozpotation purmant o this
Preferred Sock), (B) suhdivide outstanding shares of Common Stock into a loger number
of shares, (C) combine (including by wey of ravense gtock split) cutstending shares of
Common Stotk irto & suaeiler mumber of shares, or (D) isvue by reclassification of shares
of the Commaon Stock any shares of capital stoek of the Corporation, then the Conversion
Prics shall e multiplied by e fraction of which the mumerator shall be the rombar of
sheres of Common Stock (excluding treasiry ahares, if eny) outstanding before such
evant and of which tho denomirntor shall be the mumnber of shares of Commmon Stook
outstanding after such svent. Awadjnmtmadepwmmtoﬂnsmmﬂbamm
effootive immediately after the record date for the determination of stockholders extifled
to receive such dividend or distibution and shall become effective immeadistely after tha
effiective date In the case of a subdivizen, combination or re-classification,

b)  Subsequott Homity Saleg, Ofher than pusuant to an Exempt Issuance, for
the twelve (12) month period beginning on the effective date of Ie Registration
Statement rogistering the resele of the Conversion Shares by the Holder, if the
Corporation st any time while Prefarred Stock is outstanding, shall sell o grant any
optlon to purchass or otharwise dispose of or issue any Common Stosk or Common
Stock Equivalents entitling auy Person o acquiro shares of Common Stock, at an
Mwmupuﬁmlmﬁmﬂ&m&mhu(smhbwmﬁem
Conyexaion Price” ond such issumces individoally and collectivaly, a “Dilative
mummmmhﬂmxwmmm&mmmﬁ

uivalentz so igsied ahall at any time, whether by opemtion of purchase price
reset provisions, flopting comveron, ecerciss or exchange prices or

atherwise, or due to wareanats, options or rights per share which is Iswed In comsction
with mich issnance, be entitled to recetve sharea of Common Stock at an effective price
per share which is Jess thim the Convesion Price, such issuance shall be deegaed to have
occurred for losy them the Conversion Prics), then, the Conversion Prics shall'be reduced
by multiplying s Conversion Prics by a fction, the numerator of which s the number
of shares of Conamon Stook izsusd end cutstanding immediately prior 1o 'the Diwtive
Issusmce plos the munber of sbants of Covimon Stock and Comymon Stock Equivalents
wirich the agpregaic comsideraton received or receivable by the Corporation In
eonnection with such Dilutive Issuance would purchess at the then effeetive Conversion
Price, and the denominator of which shall be the sum of ths rumber of shares of
Cammon Stock issued and cutstanding fmmediately prior to the Dilutive Issuance plas
tha number of shares of Common Stock and Common Stock Equivalenta so issned or




jsmwble in conncetlon with the Dilutive fssuanca. Such sdinstment chall be made
whensvar suth Common Stook or Cormmon Sfock Equivalents ars lssved. The
Corporation shall notify the Halder in writlng, oo tater than the Business Day following
Mmofm&mﬂh&wcommnsmcknqmmwwbjmmMSwﬂm
indicating therein the applioable issnance price, or ofapplicahlumatpdue, exchange
prics, convarsion prioe and other poving terms (such notice the

Notive™). For puoposes of tlerification, whather ar not the Corporation provides a
Dilutive Iasimoce Notice pursuant to this Section 7(b), upon the cocowrence of any
Dijutive Issuance, after the date of such Dilutive lesnance the Hnlder Is entitted to receive
& mymber of Convarsion Sharcs based upon the Base Conversion Prics repardless of
whether the Holder acourstely refers to the Base Canversion Price In the Notice of
Conrversion.

c) If the Corporation, at any time while Preforred
Stock Is onmstanding, mmmmwmmmcwm&mk(mdmmnnmm)
evidences of its indebtedness or assets or dghts or warranis to subsoclbe for or purohase
amy securty, then in cach such oase the Conversion Price shall be deteemined by
multiplying such Conversion Prioe in effort immediately prior in the record date fixed for
determinntion of stockholders entitled io receive such disteibition by A Saction of which
ths denominntor shall be the VWAP datermined as of the record date mentionsd abave,
and of which the mmerator shall be mich VWAP on such record daio less the then fair
mazket vatue at such record date of the poxtion of such assets or evidence of indebtedness
so distributed applicable to ane outstanding share of the Common Stock as determined by
the Board of Directors in pood faith. e elther aage the adiustments shall be desciibed i
4 siaternent provided to the Holdars of the portion of assets or evidsncss of indebtzdness
o distrituted or sach subserdption rghts epplicable to one ghate of Common Stock.
Sunhndjummshl] be made whensver any such distribution is made agd shall beeame

effective imrpediately after the record date mentioned above.

&)  Culoujatious, All caleniations under thls Section 7 ahall be made to the
nearest comt or the nearest 1/100th of a share, as the ¢ase may be. The maumber of shares
of Commou Stock outstanding at any given time shall not inclnde sharas owned cr held
by or for the accoumt of the Corporation, and the description of any such shares of
Common Stock shall be constdered on 1ssue or sale of Common Stock. For purposes of
this Section 7, the mumber of shares of Common Stock deemed to be ipmed and
outstanding as of a given date ahall be the sum of the mmber of shares of Common Stock
{excluding treasury shures, if any) insued and outstanding,

ny

e)  Notics tp Holdaes.

Is ad Wﬁ%ﬁmﬁm Whenever the Convetsion Price
mtedpmsmthmy a echon?.ﬂmcCorpmﬂonsbsllpmmpﬂymil
mmuddunmdeeutﬂngmmemmnm?nuaﬂmmwumm
and setting forth & brief statement of the facts requiring such adjustment, If the
Corporution issucs a4 variable rate secwurity, the Corporation shall be deemad to




