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ARTICLES OF MERCER
MERGING
CONVIVEON ACQUISITION CORFP,
WITH AND INTO
CONVIVEON CORPORATION
(PROFIT CORPORATIONS)

The fellowing articles of merger are submitted in accordance with the Florida Business
Corporation Act, pursuant to section §07.1105, F.8.

o L)
FIRST: The game and jurisdietion of the surviving corporation: '%ni 7‘3 "':..-
NAME JURISDICTION DOCUMENT NUMBER L&% ojo ‘—{Y\
Conviveon Corposation  Florida PO200003863 P f. o
SECONI¥:;  The name and jurisdiction of the merging corporation; @b:ér\ %
NAME JURISDICTION DOCUMENT NUMBER Ea
Conviveon Acquisition Corp. Flerida PO3000045357
THIRD: The Agreement amd Plan of Merger and BReorganization {the “Recrganization

Agreemeny”) is antached hereto as Exhibit A and scts forth the terms and conditions of the
merger of Conviveon Acguisition Corp. (“Merging Corporation™) with and into Conviveon
Carporation (the “Swrviving Carporation™) (the “Merger™).

FOURTH: The Merger shall heeome offective on the date the Articles of Merger are filed
with the Florida Department of State,

FIFTH: The Reorganization Agreement was adopted by the shareholders of the Surviving
Corporation on April 6, 2005,

SIXTH: The Reorganization Agpgreement was adopted by the sharsholders of the Merging
Corporation on March 31, 2005,

516524 V1AM
B2yl DOC
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¥ WITNESS WHEREOF, ths Surviving Corporarjon and Merging Co
these Axticles of Marger 1o be excented in thelr corporate naraes as of this t‘pcgnﬂdw nf*i“’ﬂ

2005,
CORPORA
Rnsml:
T:.tla
CONVIVEON ACQUISFTION CoRre.
By:
Neowo: Michae! I, Murphy
Titde: Presddent
51654 v
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IN WITNESS WHEREQF, the Survivisg Corporsdon and Merging Corpuration have cansed
these Articles of Marger 1o be executed in thelr corporate hames as of this gehday of pApr{3,
2005,

CoNviVEON CORPORATION

By:
Wame: Dov Rosshberp
Title: Presidemt

ConviIVEON ACQUISITION CORP.

By:
Tame: Miches! J. Mifrhy
Title:  Presidemt

16526 « /N
hEy0l BOC
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EXHIBIT A

ACREEMENT AND PLAN OF MERGER AND REGRCGANIZATION

316526 vI/HN
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AGREEMENT AND PLAN OF MERGER AND REORGANIZATION

among:

INQuIra, INc,
a Delaware corporation;

CONVIVEOR ACOUISITION CORP.,
a Florida corporation;

CONVIVEON CORPORKTION,
a Florida corporation;

and

CERTAIN SHAREHOLRERS OF CONVIVEON CORPORATION

Dated as of March 31, 2003

5310264 vS/IHN
Emado3.poOC
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AGREEMENT AND PLAN
OF MERGER AND REORGANIZATION

THIS AGREEMENT AND PLAN OF MERGER AND REORGANIZATION (“Agresment™) is
rade and eptered into as of March 31, 2005, by and among: INQUIRA, INC., 2 Delaware
corporation {“Parent™); CONVIVEON ACQINSITION CORP., a Florida cerporation and a wholly
owned gubsidiary of Parent (“Merger Sub™); CoNvIVEON CORPORATION, 2 Florida corporation
{the “Company™); Dov Rosenberg (the “Shareholder Representative™); and Dov Rosenberg and
Peter Ebericy (the “Designated Shareholders™). Certain other capitalized terms used in this
Agreement are defined in Exhibit A,

RECITALS

Parent, Merger Sub and the Company intend to effect a merger of Merger Sub into the
Company in accordance with this Agreement and the Florida Business Corporation Act (the
“Merger™). Upon consummation of the Merger, Merger Sub will cease to exist, and the
Company will become 2 wholly owned subsidiary of Parent. This Agreement has been approved
by the respective boards of directors of Parent, Merger Sub and the Company.

AGREEMENT
The parties to this Agreement agree as follows:
SECTION 1. DESCRIPTION OF TRANSACTION

1.1 Merger of Merger Sab into the Company. Upon the termos and subject to the
conditions set forth in this Agreement, at the Effective Time (as defined in Section 1.3}, Merger
Sub shall be merged with and into the Company, and the separate extstence of Merger Sub shall
cease. The Company will continue as the surviving corporation in the Merger (the “Surviving
Corporation”).

1.2  Effect of the Merger. The Merger shall have the cffects set forth in this
Agreement and in the spplicable provisions of the Florida Business Corporation Act.

1.3 Closing; Effective Time. The consummation of the transactions conterpplated by
this Agreement (the “Closing™) shall take place at the offices of Cooley Godward LLP, 3175
Hanover Street, Palo Alto, California 94304 at 10:00 2.m. on April 8, 2005 or at such other time
and date as Parent may designate upon not fess than two days’ prior pofice to the Company (the
“Scheduled Closing Time"). (The date on which the Closing actualy takes place is refemred to in
this Agresment as the *“‘Closing Date.”™) Contemporaneously with or as promptly as practicable
after the Closing, a properly axecuted agreement of merger conforming to the requirements of
the Florida Business Corporation Act shall be filed with the Secretary of State of the State of
Florida. The Merger shail become effective at the time such agreement of merger is filed (the
“Effective Time™),

1.4  Articles of Incorporation and Bylaws; Directors and Officers. Unless
otherwise determined by Parent and the Company prior to the Effective Time:

SHO264 vSIHM
Exg0051.00C }.
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(a}  the Bylaws of the Surviving Corporation shall be amended and restated a8
of the Effective Time to conforyn o the Bylaws of Merger Sub as in effsct immediately
prior to the Effective Time; and

(B the directors and officers of the Surviving Corporetion immediatcly after
the Effective Time shall be the individuals identified on Bxhibit B.

1.5 Conversion of Shares.

(2) Subject to Sections 1.8(c) and 1.9, at the Effective Time, by virtue of the
Merzer and withous any further action on the part of Parent, Merger Sub, the Company or any
shareholder of the Company:

(D each share of the Company’s capital stock outstanding
immediately prier fo the Effective Time shall be converted into the right to receive,
subject to the escrow provisions in subsection 1.5(2)(1ii) below and Section 1.8, $0.0647
(the “Cash Consideration™) according to the Cash Payment Schedule attached as Fxhibit
C, and 54838 shares of the common stock of Parent {(*Parent Commen Stock™), with any
fractional cents or shares payable to Conviveon shareholders rounded down to the nearest
whole cent or share;

(i) cach share of the comunon stock of Merger Sub outstanding
{mmediately prior {0 the Bffective Time shall be converted inio ene share of common
stock of the Surviving Corporation;

(iiiy  $100,000 of the Cash Consideration and forty percent {(40%} of the
Parent Commeon Stock shatl be delivered inta escrow and held as specified in S8ection 1.8,

(b}  I¥ any shares of the Company’s capifal stock outstanding immediately
prier to the Effective Time are unvested or are subject to a repurchase option, risk of forfeiture or
other condifion under any applicable restricted stock purchase agreement or other agreement
with the Company, then the shares of Parent Common Stack issued in exchange for such shares
of the Company’s capital stock will glso be unvested and spbject to ths same repurchase option,
risk of forfeiture or other condition, and the certificates representing such shares of Parent
Common Stock may accordingly be marked with appropriate Jegends.

1.6 Employee Seock Options. Neither Parent nor Merger Sub shall assume the
owstanding Company Stock Options under the Company’s 2002 Stock Option Plan (the “Stock
Plan™). As a result, all outstanding Company Stock Options under the Stock Plan shall, in
accovdance with the express terns of the Stack Plan, be treated as follows n connection with the
Merger: (i} the shares of Company Common Stock subject to sach such Company Stock Option
shall vest in full on an acceterated basis immediately prior to the Effective Time, and each
Company Stock Option may be exercised for any or all these vested shares of Company
Comman Stock immediately prior to the Effective Time, and (ii) each such Company Stock
Optien, to the extent not so exercised, shall terminate and cease fo be outstanding npon the
consummation of the Merger.

1.7 Clpsing of the Company™s Transler Books, At the Effgctive Time, holders of
certificates representing shares of the Company’s capital swock that were outstanding

S10%64 usHIN
@xa0051.0C 2.
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immediately prior to the Effective Time shall cease 10 have any rights as shareholders of the
Comparny, and the stock transfer books of the Company shall be closed with respect to all shayes
of such capital stock outstanding immediately prior to the Effective Time. No further tvansfer of
any such shares of the Company’s capital stock shall be made on such stock transfer books after
the Effective Time. I, after the Effective Time, a valid certificate previously representing any of
such shares of the Company’s capital stock (a “Company Siock Certificate™) is prasented fo the
Surviving Corporation or Parent, such Company Stock Certificate shall be canceled and shall be
exchanged as pravided in Section 1.8,

1.8 Exchange of Certificates; Escrow Shares.

{a) At ar prior to the Effective Time, Parent shall reserve for exchange in
accordance with this Section 1 the aggregate mumber of shares of Parent Capital Stock issuable
pursuant to Section 1.5 in exchange for onistanding shares of the Company’s capital stock. At
the Closing, each Campany stockholder that dees not perfect its appraisal rights and is otherwise
entitled to receive shares of Parent Capital Stock pursuvant to Section 1.5. (a “Merger
Stockholder’™) shall swrender to Parent all certificates representing shares of the Company’s
capital stock (properly endorsed for transfer). At or as soon as practicable after the Effective
Time, Parent shall () deliver to sach Merger Stockholder certificaes repressnting sixty percent
(60%) of the number of whole sharves of Parent Common Stock that such Merger Stockholder has
the right to receive pursuant to the provisions of Section 1.5 and (i) deliver 1o the escrow agent
under the Bscrow Agreement in the form of Exhibit D hereto (the “Bscrow Agreement™), on
behalf and in the name of each Merger Stockholder, certificates representing forty percent (40%a)
of the number of whole shares of Parent Common Stock that such Merger Stockholder has the
right to recsive pursuant to the provisions of Seetion 1.5 (the “Escrow Shares™. The Escrow
Shares shall be maintained in an escrow fund for purposes of satisfying claims brought pursuant
to Bection 9 and for the period of time set forth in the Escrow Agreement. I any Company
Stock Certificate shall have been lost, stolen or deshroyed, Parent may, in its discretion and 45 2
condition precedent to the issuancs of any certificare representing Parent Capital Stock, require
the owner of such lost, stolen or destroyed Company Stock Certificats to provide an appropriate
affidavit and ind=mnity agreement against any claim that may be made against Parent or the
Surviving Corporation with respect fo such Company Stock Ceridficate.

{3} No fractionat shares of Parent Common Stock shall be issued in
connection with the Merger, and no certificates for any such Factional shares shall be issued.
All fractional shares shall be rounded down to the nearest whole share.

{cy The shayes of Parent Cormumon Steck to be issued in the Merger shall be
characterized as “restricted securities”™ for purposes of Rule 144 under the Securities Aect, and
each certificate representing any such shares shall, until such time thaf the shares are not so
restricted under the Securities Act, bear 4 legend identical or similar in effect to the following
legend (together with any other legend or legends required by applicable stale securities laws or
oitherwise, if any):

“YHE SHARES REPRESENTED BY THIS CERTIFICATE HAVE NOT BEEN
REGISTERED UNPER THE SECURITIES ACT OF 1933 (THE “ACT") AND MAY NOCT BE
OFFERED, SCLD OR OTHERWISE TRANSFERRED, ASSIGNED, PLEDGED OR
HYPOTHECATED UNLESS REGISTERED UNDER THE ACT QR UNLESS AN

550244 vAHN
@ixq0051 DOC 3.
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EXEMPTION FROM THE REGISTRATICON REQUIREMENTS OF THE ACT IS
AVAILABLE.”

(dy  Parent and the Surviving Corporation shall be entitied to deduct and
withhold from any consideration payable or otherwise deliverable to any holder or former holder
of capital stock of the Company pursuant to this Agreement such amounts as Parent or the
Surviving Corporation may be required to deduct or withhold therefrom under the United States
Internal Revenue Code (the “Code™} or under any provision of state, local or foreign tax law.
To the extent such amounts are so deducted or withheld, such amounts shall be treated for all
purposes under this Agreement 23 having bean paid 1o the Parson to whom sech amounts would
otherwise have been paid.

(<) Neither Parent nor the Surviving Corpomaiion shall be liable to any holder
or former halder of capital stock of the Campany for any shares of Parent Conunon Stock (or
dividends or distributions with respect thersto), or for any cash amounts, delivered (o any public
official pursuant to any applicable sbandoned property, escheat or sirnilar law.

1.8 Dissenting Shares.

{(m) Notwithstanding anything to the contrary contzined in this Agreement, any
shares of capital stock of the Company that, as of the Effective Time, are or may be subjeet to
"appraisal rights”, as described in Sections 607.1301 through 607.1333, Florida Statutes, shall
not be converted into or represent the right to receive Cash Consideration and Parent Common
Btock in accordance with this Agreement, and the holder or holders of such shares shall he
entizled only to such rights as may be granted to such holder or holders in Sections 607.1301
throngh 607,1333, Florida Statutes; provided, however, that if the rght of any such shares fo
“appraisal rights” shall not be perfected, or if any such shares shall lose their right to “appraisal
rights,” then, as of the later of the Effsctive Time or the time of the failure to perfect such rights
or the loss of such rights, such sharss shail automatically he converted into and shall represent
oniy the xight to receive (npomn the surrender of the certificate or certificates representing such
sharas) Cash Consideration and Farept Common Stock in accordance with Section 1.5.

{b) The Company shall give Parent (i) prompt notice of any written demand
received by the Company prier to the Effective Time to require the Company to purchase shares
of capitzal stock of the Company pursuani to the Florida Business Corporation Act and of any
other demand, notice or instrument delivered to the Company prior to the Effective Time
pursuant to the Florida Business Corporation Act, and (ii) the opporhmity to participate in all
nepotiatiens and proceedings with respect to any such demand, notics or instrument. The
Company shall not make any payment or settlement offer prior to the Effective Time with
respect to any such demand unless Parent shall have consented in writing to such payment or
seftlerent offer.

1.16 Further Action. If, at any time after the Effective Time, any further action is
determined by Parent to be necessary or desirable to carry out the purposes of this Agresment or
1o vest the Surviving Corporation or Parent with fall right, title and possession of and to all rights
and property of Merger Sub and the Company, the officers and directors of the Surviving
Corporation and Parent shall be fully authorized (in the name of Merger Sub, in the name of the
Company and otherwise) to take such action.

330264 vAHN
@nql051.DOC 4.

Ho5000086764 3



'FILE No.818 04-08 05 14:17  ID:CSC : FAX:850 558 1515 . PAGE b8l

HNAS0000867864 ¥

SECTION 2. REPRESENTATIONS AND WARRANTIES OF THE COMPANY AND THE DESICNATEDR
SHAREHOLDERS

The Company and the Designated Shareholders jointly and severally represent
and warrant, 1o and for the benefit of the Indsmnitees, as follows:

2.1 Doe Qrganization; No Subsidiaries; Etc.

(a) The Company is a corporation duly organized, validly existing and in
good standing under the laws of the State of Flarida and has all necassary power and authority:
{1y to conduct its business in the manner in which its business is currenily being conduneted; (i) 1o
own and use ifs assets in the manner in which its assets are cmrently ovwned and used; and (ili) to
perform its obligations under all Company Centracts.

(b)  Except as sct forth in Part 2.1 of the Disclosure Schedule, the Company
has not conducted any business under or otherwise used, for any purpose or in any jurisdiction,
any fictitious name, assumed name, trade pame or other name, oiher than the name “Conviveon
Corporation.”™

() The Company is not and has not been required io be gualified, authorized,
registered or licensed to do business as a foreign corporation in any jurisdiction other than the
jurisdictions identified in Part 2.1 of the Disclosure Schedule, except where the failure to be so
qualified, authorized, registered or licensed has not had and will not have a Material Adverse
Effect on the Company. The Company is in good standing as a foreign corpomation in each of
the jurisdictions identified in Part 2.1 of the Disclosure Schedule.

(d)  Part 2.1 of the Disclosure Schedule accurately sets forth (i) the names of
the members of the Company’s board of directors, (i} the names of the membsrs of each
committee of the Cornpany’s board of directors, and (iii) the names and titles of the Company’s
officers.

(¢) The Company does not own any cantrolling interest in any Emity and,
except for the equity interests identified in Part 2.1 of the Disclosure Schedule, the Company has
never owned, beneficially or otherwise, any shares or other securities of, or any direct or indirect
equity interest in, any Entity. The Company has not agreed and is not obligaied to make any
future investinent in or capital contribution to any Entity. The Company has not guarantecd and
is not responsible or lable for any obligation of any of the Entities in which it owns or has
pwned any equity interest.

2.2 Articies of Inecorporation and Bylaws; Records. The Company has delivered to
Parent accuraie and complete copies of: (1) the Company’s srticles of incorparation and bylaws,
including all amendments thereto; {2) the stock records of the Company; and (3) except as set
forth in Part 2.2 of the Disciosure Schedule, the minutes and other records of the meetings and
other proceedings (including any actions taken by written consznt or otherwise without a
meeting) of the shareholders of the Commprany, the board of directors of the Company and all
comunittees of the board of directors of the Company. There have heen no forma] meetings or
other proceedimgs of the sharcholders of the Company, the board of directors of the Company or
any committee of the board of directors of the Company that are mot fully reflected in such
minutes or ather records. There has not besn any violation of any of the provisions of the
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Company’s articles of incorporation or bylaws, and the Company has not taken any action that is
inconsistent In any material respect with any resohition adopted by the Company’s sharsholders,
the Company’s board of directors or any commitiee of the Company’s board of directors. The
books of accournt, stock records, minute books and other records of the Company are accurare,
up-to-date and complete in all material respects, and have begn maintained in accordance with
prudent business praciices,

2.3 Capitalization, Efc.

(2) The authorized capital stock of the Company consists of 10,000,000 shares
of Common Stock (with no par value), of which 7,940,000 shares have been issued and are
outstanding as of the date of this Apreement. Al of the outstanding shares of Company
Common Stock have been duly authorized and validly issued, snd are fully paid and
non-assessable. None of the outstanding shares of Company Commen Siock are subject to
repurchase.

) The Company has reserved 1,000,000 shares of Company Common Stack
for issuance wnder its Stock Option Plan, of 'which no options to purchase shares are outstanding
as of the date of this Agreement. Except as set forth in Part 2.3 of the Disclosure Schedule, there
is no: (i) owstanding subscription, option, call, warrant or right (whether or not currently
exercisable) to acquire any shares of the capital stock or other securfties of the Company; (it}
ouistanding security, instument or obligation that is or may become converfible into or
exchangeable for any shaves of the capital stock or other securities of the Company; (iid)
Contract under which the Company is or may become obligated fo sell or otherwise issue any
shares of its capital stock or any other securities; or (iv) to the best of the knowledge of the
Company and the Designated Shareholders, condition or circumstance that may give rise to or
provide a basis for the asserticn of a claim by any Person to the effect that such Person is entitled
to acquire or receive sny sharss of capital stock or other securities of the Company.

(e)  All outstanding shares of Company Common Stock and all outstanding
Company Options, have been issued and granted in compliance with (i) all applicable securities
laws and other applicable Legal Requirements, and (i) all requirements set forth in applicable
Conlracts,

(d}  Except as set forth in Part 2.3 of the Disclosure Schedule, the Company
has never repurchased, redeemed or otherwise reacquired any shaves of capital stock or other
securities of the Company. All securities so reacguired by the Company were reacquived in
compliance with (i) the applicable provistons of the Florida Business Corporation Act and ali
ather applicable Legal Requirements, and (i) all requirements set forth in applicabls resiricted
stock purchase agreements and other applicable Contrasts,

2.4 Financial Statements.

{a)y The Company has delivered to Parent the following financial statements
(coHectively, the “Company Financial Statements™):

{1 The balance sheets of the Company as of December 31, 2004 and
2003, and the related income siatements, statements of sharcholders” equity and
statemeanis of cash flows of the Company for the years then ended; and
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(i the balance sheer of the Company & of March 21, 2005 (the
“Interitnn Balance Sheei™), and the related income staternent of the Company,

(&) The Company Financial Stateraents are accurate and complete in atl
material respects and present fairty the financial position of the Company as of the respective
dates thereof and the results of operations and {in the case of the financial statements reforred to
in Section 2.4{a)(i)} cash flows of the Company for the pariods coveyed thereby.

1.5  Absence of Changes. Except as set forth in Part 2.5 of the Disclosure Schedule,
since March 21, 2005:

{a) there has not besn any material adverse chapge In the Company’s
business, condition, assets, Habilities, operations, finanicial performance or prospecis, and,
to the best of the knowledge of the Company and the Designated Shareholders, no event
has ocowred that will, or could reasonably be expected to, have a Material Adverse
Effect on the Company;

(b)  there has not beer any material loss, damage or desiruction to, or any
raaterial interruption in the pae of, any of the Company’s assets (whether or not covered
by insurance);

{¢}  the Company has net declared, accrued, set aside or paid any dividend or
made any other dismibntion in respect of any shares of capital stock, and has not
repurchased, redeemed or otherwise reacqnired any shares of capital steck or other
securities;

(¢} the Company has not sold, issued or anthorized the issuance of (i) any
eapital stock or other secnrity (except for Company Common Stock fssned upon the
exercise of owistanding Company Options), (7i¥ any option or right to acquire any capital
stock or any other security (except for Company Options described in Part 2.3 of the
Disclosure Schedule), or (iii} any insirument eonvertible into or exchangeable for any
capital stock or other security;

(e) the Company has not amended or waived any of its rights under, or
permiited the acceleration of vastag under, (i) any provision of its Stock Plan, Gi) any
provision of any agreemment evidencing any outstanding Company Option, or (i) any
restricted stock purchase agreement;

53} there has bees no amendment to the Company’s articles of incorporation
or bylaws, and the Company has not eifected or been a party to any Acguishion

Transaction, recapitalization, reclassificstion of shares, stock split, reverse stock split ex
similar transaction;

(g0 the Company has pot formed any subsidiary or acguired any equity
intevest or other inferest in any other Entity,

(hy  the Company has not mades any capital expenditure;
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@ the Company has not (i} entered into or perminted any of the assels owned
or ueed by it to become bound by any Contract that is or wonld constitmte a Material
Contract {(as defined In Section 2.1C{a)), or (ii} amended or prematurely terminated, or
waived any material right or remedy under, any such Contract;

0] the Company has 1ot (i acquired, leased or licensed any right or other
asset from any other Person, (ii) sold or otherwise disposed of, or leased or licensed, any
right or other asset to any other Person, or (i) waived or ralinquished any right, except
for immaterial rights or other jmmaterial assets acquired, leased, Heensed or disposed of
in the ordinary course of business and consistent with the Company’s past practices;

fk) the Company has not written off as uneollectible, or established any
extraordinary reserve with respect to, any account receivable or other indebtedness;

[t)) the Company has not made any pledge of any of its assets or otherwise
permitted any of its assets to becems subject to any Encumbrancs, except for pledges of
inumaterial assets made in the ondinary course of business and consistent with the

Compaty's past practices;

fm)  the Company has net (i) lent money to any Person (other than pursuant to
routine rravel advances made to employees in the crdinary course of business), ar (if)
incurred oy guaranteed any indebtedness for borrowed money;

(m)  the Company has not ({yestablished or adopted any Employee Benefit
Plan, (ii} paid any bonus or made any profit-sharing or similar payment to, or increased
the amowmt of the wages, salary, commissions, fringe benefits or other compensation or
remumeration payable to, any of its ditectors, officers or employees, or (iil) hired any new
employee;

(o) the Company has not changed any of its methods of accounting or
accounting practices in any respeet;

{n) the Company has not made any Tax election;
(q)  the Company has nof conmenced or settled any Legal Procesding;

(3] the Company has not entered into any material ransaction or taken any
other material action cutside the ordinary course of business or inconsistent with its past

practices; and

(s) the Company has not agreed or committed to take any of the actions
referred to in clausss “{e)” thrvough “(r)" above.

16 Title to Assets,

(a)  The Company owns, and has good, valid and marketable title to, all assets
purported ta be owned by it, including: (i} all asseis reflected on the Unaudited Interimn Balance
Sheet; (ii} all assets referred to in Paris 2.1, 2.7(b) and 2.9 of the Disclosure Schedule and all of
the Company’s rights under the Contracts identified in Part 2.10 of the Disclosure Schedule; and
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(iif) all other assets veflected in the Company’s books and records as being owned by the
Company. Exceps as set forth in Part 2.6 of the Disclosure Schedule, all of said assets are owned
by the Courpany free and clear of any liens or other Encumbrances, except for {x) any lien for
curent taxes not yet due and payable, and (y) minor liens that have arisen in the ordinary course
of business and that do not (ity any case or in the aggregate) materially desract from the value of
the assets subject thereto or materially impair the operations of the Company.

(b)  Pari 2.6 of the Disclosure Schedule identifies all asscts that are material o
the business of the Company and that are being leased or licensed to the Company.

2.7 Bank Accounts; Receivables.

{a) Part 2.7(a} of the Disclosure Schedule provides accurate information with
respect to each accoumt maintained by or for the benefit of the Company at any bank or other
financial institution. ]

) Part 2.7(b) of the Disclosure Schedule provides an acourste and comiplete
breakdown and aging of all accounts receivable, nofes receivable and other raceivables of the
Company ss of March 15, 2005, Except as et forth in Part 2.7(b) of the Disclosure Schedule, all
existing accounts receivable of the Company (including those accounts receivable reflected on
the Interim Balance Shest that have not vet been colleeted and fhose accounts receivable that
have srisen since March 23, 2005 and have not vet bean eolected) (i) represent valid obligations
of customers of the Company arising from bona fide iransactions entered into in the ordinary
course of business, (i) are current and will be collected in full when due, without any
counterclain or set off.

2.8 Equipmeni; Leasehold.

{a) All matcriat items of equipment and other tangible assets owned by or
lzased to the Company are adeguate for the uscs to which they are being put, are in good
condition and repair {ordinary wear and tear excepred) and are adeqnate for the conduct of the
Company’s business in the manter in which such business is cunrently being conducted.

(by  The Company does not own any real property or any interest in real
propetty, except for the leasehold created under the real property lease identified in Part 2.10 of
the Disclosure Schedule.

2.9  Inteflectual Property.

{ay Intellectizal Property Assets — The tenm “Intellectual Property Assets™
includes: _

D the name “Conviveon,” all fictonal business names, trading
names, registerad and unregistered trademarks, service marks, and apphcations (eollectively,
“Marks™y;

{ii) all patents, patent applications, and inventions and discoveries that
may be patentable {collectively, *Patents™);
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(i)  all copyrights in both published works and unpublished works
{collectively, “Copyrights');

{(iv)  all dghts in mask works (collectively, “Rights in Mask Works™);
and

{v}  all know-how, trade secrets, confidential inforrpation, customer
lists, software, technical information, data, process technology, plans, drawings, and blue prints
(collectively, “Trade Secrets™); owned, used, or licensed by the Company as licensee or licensor.

(b} Agreements - Part 2.9(b) of the Disclosure: Schedule contains a complets
and accurate list and summary deseription, mcluding any royaltias paid or received by the
Corapany, of all Contracts relating to- the Intellectual Property Assets to which the Companyisa
party or by which the Company Is bound, except for any ticense implied by the sale of' a product
and perpetunl, paid-up licenses for commonly available software programs under which the
Company is the licensee. There are no outstanding and, to the Company’s and Designated
Shareholders’ knowtledge, no threatened disputes or disagreements with respect to any such

agreeraent. .
(3] Know-How Necessary for the Business.

(i The Intellecmual Property Agsets are all those necessary for the
operation of the Company’s businesses a3 they are currently condncted or as proposed to be
conducted. The Company is the owner of all right, title, and interest in atl Intellectual Property
Asgets, fres and clear of all liens, security interests, charges, encumbrances, equities, and other
adverse claims, and has the right to vse without payvment to a third party all of the Intellectual
Property Assets.

(i)  Except as set forth in Part 2.9(c) of the Disclosure Schedule, all
former and cwrrent emplovees of the Company have assigned in wiiting alt vights to any
inventions, improvements, discoveries, or informatien relating to the business of the Company.
No emplovee of the Company has entered into any Contract that restricts or limits in any way the
scope or type of work in which the employes may be engaged or requires the employse to
transfer, assign, or disclose information concerning his work to anyone other than the Company.

() Patents.

@ Part 2.%(d} of the Disclosure Schedule contains a complete and
accurate list and simmary description of all Patents. The Company fs the owner of all righs, titie,
ard interest in and to each of the Patents, free and clear of all liens, security interests, charges,
encumbrances, entities, and ofher adverse claims. . -

(i) All of the issued Patents are cwrently in compliance with formal
legal requirements (including payment of filing, examination, and maintenance fees and proofs
of working or usc), are valid and enforceable, and are not subject to any maintenance fees or
taxes or actions falling due within ninety days after the Closing Date.
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i) No Paient has been or is now involved in any interfersnce, Teissue,
reexamination, or opposition proceeding. To the Company’s and Designated Sharcholders®
knowledge, there is no-potentially interfering patent or patent application of any third party.

{iv) No Patent is infringed or, to the Company’s and Designated
Shareholders” knmowledge, has been challenged or threatened in any way. None of the preducts
manufactured and sold, nor any process or kpow-how nsed, by the Company infringes or is
alleged to infringe any patent or other propristary right of any other Person.

(v} Al products made, used, or sold under the Patents have been
marked with the proper patent notice,

{e) Trademarks-

{) Part 2.9(e} of Disclosnre Letter contains a complete and accurate
tist and summary description of alt Marks. The. Company is the owner of all right, title, and
interest i and to each of the Marks, free and clegr of all liens, security infercsts, charges,
encumbrances, equities, and other adverse claims.

i} All Marks that have been registered with the United States Patent
and Trademark Office are currently in compliance with all formal legal requirements {including
the timely post-registration fling -of affidavits of use and incomtestability and renewal
applications), are valid and enforceable, and are not subject to any maintenance fees or taxes or
actions falling due within ninety days aftar the Closing Date. _

(i) No Mark has been or is now involved in any opposition,
invalidation, or cancellation and, to the Company’s and Designated Sharchalders” knowledge. no
such action is threatened with the respect to any of the Marks.

Gv) To the Company's and Designated Sharcholders® knowledge, there
15 no potentially interfering trademark or trademark application of any third party.

{(v) No Mark is infringed or, to the Company’s and Designated
Shareholders” knowledge, has been challenged or threatened in any way. None of the Marks used
by the Company infringes or, to the bast of the knowledge of the Company and the Designated
Shareholders, is alleged to Infringe any trade hame, wademark, or servics mark of any thind
patty.

{vi) = All products and materials containing a Mark bear the proper
federal registration notice where permitted by law.

) Copyrights.

i) Part 2.9(f) of the Disclosure Schedule contains a complete and
acourate list and summary description of all Copyrights. The Company is the owner of 21 right,
title, and interest in and to each of the Copyrights, free and clear of all liens, security interasts,
charges, encuambrances, equities, and other adverse claims.
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@iy  All the Copyrighis have been registered apd are currently in
compliance with formal legal requirements, are valid and enforceable, and ave not subiect 1o any
maintenance fees or taxes or actions falling due within ninety days after the date of Closing.

Gii) No Copyright is infringed or, to the Company's and Designated
Shareholders’ knowledge, has been challenged or threatened in any way. None of the subject
matter of any of the Copyrights infringes or is alleged to infringe any copyright of any third
pasty or is 2 derivative work based on the work of a third party.

vy  All works encompassed by the Copyrights have been marked with
the proper copyright notice.

(g) Trade Secrets.

@) With respect io sach Trade Secret, the documentation relating to
such Trade Secret is current, accurate, and sufficient in detail and content w identify and explain
it and to allow its foll and proper use without reliance on the knowledge or menory of any
individual.

{if) The Company has taken all reasonable precautions to protect the
secrecy, confidentiality, and value of their Trade Secrets.

(iiiy The Company has good title and an absolute (but not necessarily
exclusive) right to use the Trade Seorets. The TFrade Secyeis are not part of the public knowisdge
or Hterature, and, to the Company’s and Designated Sharcholders’ knowledge, have not been
used, divulged, or appropriated either for the benefit of any Person {other than the Company) or
te the demriment of the Company. No Trade Secret is subject 1o any adverse claim or to the best
of the knowledge of the Company and Designated Shareholders bas been challenged or
threatened in any way.

210 Countracts.
(#)  Part 2.10 of the Disclosure Schedule identifies:

@ each Company Contract refating to the employment of, or the
performance of services by, any smployee, consulfant or independent contractor;

(i) cach Company Coniract relating to the acquisifion, wansfer, use,
developroent, sharing or lcense of any technology or any Intellectial Property Asset;

(iily each Company Contract imposing any restriction on the
Company’s right or ability (A) to compete with any other Person, (B) to acquire any
praduct or other asset or any services from aay other Person, to sell eny product or other
asset to or perform any services for any other Parson or to transact business or deal in any
other manuer with any other Person, or {C) develop or distribute any technology;

{iv) each Company Contract creating or involving any agency
relationship, distribution arrangement or franchise relatjonship;
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W) cach Company Contract relating to the acquisition, Issuance or
transfer of any securities;

(viy each Company Coniract relating to the creation of any
Encumbrance with respect to any asset of the Company;

fvii} sach Company Contract involving or incorporating any guaranty,
any pledge, any performance or completion bond, mny indemnity or any surety
arrapgement;

fviii} sach Company Contract creating or relating to any parmership or
joint venture or any sharing of revenues, profits, losses, costs or lisbilities;

(ix) each Company Contract relating to the purchase or sale of sy
product or other asset by or to, or the performance of any services by or for, any Related
Party (as defined in Scction 2.18);

{x} each Company Contract constiluting or relating to a Government
Contract or Government Bid;

(i} any other Company Conmact that was enfered into outside the
ordinary course of business or was inconsistent with the Company's past practices;

(xif) any other Company Contract that has 2 term of more than 60 days
and that may not be terminated by the Company (without penalty) within 60 days after
the delivery of a termination notice by the Company; and

(xfif} any other Company Contract that contemplates or invelves (A) the
pavment or delivery of cash or other consideration in an amount or having a value n
excess of 810,000 in the aggregate, or (B) the performance of services having a value in
excess of $10,000 in the aggregate.

(Contracts in the respective categorics described in clauses ()™ through “(xii)™ above are
referred to in this Agreement as “Material Contracts.™)

(b}  The Company has delivered to Parent accurate and complete copies of all
writtan Coptracts identified in Part 2.10 of the Disclosure Schedule, including all amendments
theretn. Part 2.10 of the Disclosure Schedule provides an accurate description of the terms of
each Company Contract that is not in written form. Each Contract identificd in Part 2.10 of the
Disclosure Scheduie is valid and in full force and effect, and, to the best of the knowledge of the
Company and the Designated Shareholders, is enforceahls by the Company in accordance with
its terms, subject to (1) laws of general application relating to bankruptey, insolvency and the
relief of debrors, and (i) rules of law goveming specific performance, injunctive relisf and other
equitable remedies.

(&)  Except as set forth in Part 2.10 of the Disclosure Schedute:

(i) the Company has not violated or breached, or committed any
defanlt under, any Company Contract, and, to the best of the knowledge of the Company
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and the Designated Shareholders, no other Person has viclated or breached, or committed
any defaunit under, any Company Contract;

(i)  to the best of the knowiedge of the Company and the Designared
Shaseholders, no event has occurred, and no circumsrance or condition exists, that (with
or without notice or lapse of time) will, or could reasonably be expected to, (A) resultin g
violation or breach of any of the provisions of any Company Contract, (B) give any
Person the tight to declaye a defanlt or exercise any remedy under any Company
Contract, {C} give any Person the right to accelerate the maturity or performance of any
Company Contract, or (D} give any Person the right to cancel, terminate or modify any
Company Contract;

(i} the Company hag not received any notice or other commuaication
regarding any actal or possible violation er breach of, or default under, any Company
Contract; and

(iv}  the Company has not waived any of ita material rights under any
Material Contract,

(d) No Person is repegotiafing, or has & right pursuant to the terms of any
Company Contract to renegotiate, any amount paid or payable to the Company under any
Material Contract or any other material term or provision of any Material Contract.

(e} The Contracts identified in Part 2.10 of the Disclosure Schedule
collectively constitute all of the Coniracts necesgary to enable the Company to conduct ifs
business in the manner in which its business is currently being conducted.

{h  Except as st forth in Part 2.10(f) of the Disclosure Schedule;

i)} the Compatiy has not had any determination of noncompliance,
entered into any consent order or undertaken any internal investigation relating directiy or
indireetly to any Government Contract or Government Bid;

¢ii) the Company has compled in all material respects with all Legal
Requirements with respect to all Government Contracts and Govemnment Bids;

2.1t Liabilities. The Company has no accrued, contingent or other liabilities of any
nanire, either matured or unmatured (whether or not required to be reflected in financial
statements in accordance with generaily accepted accounting principles, and whether due or to
hecome due), except for: (a) Habilities identified a5 such in the “labilities” column of the
Unaudited Interim Balance Sheet; {(b) accounts paysble or accrued salaries that have besn
incurred by the Company since March 21, 2005 in the ordinary course of business and consistent
with the Company’s past practices; (c) liabilities under the Company Contracts identified in Part
2.10 of the Disclosure Schedule, to the extent the nature and magnitude of such liabilities can be
specifically ascertained by raference to the text of such Company Contracts; and (d) the
liabilities identified in Part 2.11 of the Disclosure Schedule.

2.12 Compliance with Legal Reguirements, The Company is, and has at all times
been, in compliancs with all applicable Legal Requirements, except where the failure 1o comply
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with such Legal Requirernents has not had and will not have a Material Adverse Effect on the
Company., Except as set forth in Part 2.12 of the Disclosure Schedule, the Company has not
received any notice or other communication from any Govermmental Body regarding any actyal
or possible violation of, or failure to comply with, any Legal Requirement.

213  Governmental Authorizations. Part 2.13 of the Disclosure Schedule identifies
each material Governmental Authorization held by the Company, and the Company has
delivered to Parent accurate and complete copiss of all Governmental Authorizations identified
in Part 2.13 of the Disclosure Schedule, The Governmental Authorizations identified in Part
2.13 of the Dizclosure Schedule are valid and in full force and effect, and collectively constinge
all Governmental Anthorizations necessary to enable the Company to conduct its business in the
manner in which its businsss is currsntly being condusted. The Company is, and af all times has
besn, in substantial compliance with the terms and requirements of the respective Governmental
Authorizations identified In Part 2.13 of the Disclosure Schedule. The Company hes not
received any notice or other communication from any Governmental Body regarding (2) any
actual or possible violation of or Fllure to comply with any term or requirement of any
Governmental Authorization, or (b} any acmal or possible revocation, withdrawal, suspension,
cancellation, teymination or modification of any Governmental Authorization.

214  Tax Matters.

{a) All Tax Remms required to be filed by or on behalf of the Company with
any Governmentsl Body with respect 10 any taxable period ending on or befare the Closing Date
(the “Company Returns™) (iy bave been or will be filed on or before the applicable due date
(including sny extensions of such due date), and (ii) have been, or will be when filed, accurately
and completely prepared in all material respects in compliance with all applicable Legal
Requirements. All amounts shown on the Company Retums to he due on or before the Closing
Date have been or will be paid on or before the Closing Date. The Company has delivered to
Parent acocurate and complate copies of all Cormnpany Retums.

(¢}  The Company Financial Statements fully accme al? aomal and contingent
liabilities for Taxes with respect to all perieds through the dates thereof.

)  No Company Return relating to income Taxes has ever been examined or
audited by any Governmental Body. Except as set forth in Part 2.14 of the Disclosure Schedule,
there have been no examinations or audits of any Company Retum. The Company has defivered
ta Parent accurate and complete copies of all andit reports and similar decuments (to which the
Company has access) relating to the Company Retumna. Except as set forth in Part 2.14 of the
Disclosure Schedule, no extension or waiver of the limitation period applicable to any of the
Company Retums has been gramted (by the Company or any otheér Person), and no such
extension or waiver has been requested from the Company.

{d) Except as get forth in Part 2.14 of the Disclosure Schedule, no claim or
Proceeding is pending or, to the best of the knowledge of the Company and the Designated
Sharcholders, has been threatened against or with respect to the Company, regarding any Tax.
There are no unsatisfied Habilities for Taxes (Inclnding Habilities for intsrest, addifions to 1ax and
penaltics therson and related expenses) with respect to any notice of deficiency or similar
document received by the Company with respect to any Tax (other than liabilities for Taxes
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asserted under any such notice of deficiency or similar document which are being contested in
good fhith by the Company and with respeet to which adequate reserves for payment have been
established). There are no liens for Taxes upon any of the assets of the Company except liens for
current Taxes not vet due and payahle. The Company has not entered into or become bound by
any agreement or consent pursuant to Section 341(f} of the Code. The Company has not been,
and the Company will not be, required 1o inclnde any adjustment in taxable income for any tax
period (or portion thersof) pursuant to Section 481 or 263A of the Code or any comparable
provision under state or foreign Tax laws as & result of transactions or evemts occurring, of
accounting methads employed, prier to the Closing,

(e) There is no agreement, plan, arrangement or other Contract covering any
Company Employee that, considered individually or considered collectively with any other such
Contracts, will, or could reasonably be expected to, give rise directly or indirectly to the payment
of any amount that would not be deductible pursuant to Section 280G or Scction 162 of the
Code. The Company is not, and has never been, a party to or bound by any tax indernnity
agreement, tax sharing agreement, tax allocation agreement or similar Contract.

2.¥5 Employee and Labor Matters; Benefit Plans.

(a) Part 2.15(a) of the Disclosure Schedule accurately sets forth, with respoct
to each employvee of the Company (including any employes of the Company who is on a leave of
absence or on layoff status):

()] the name of such employee and the date as of which such
employee was originally hired by the Company;

(1] such employee's title, and a description of such craployee’s duties
and responsibilities; ’

(iif)  the aggregate dollar amount of the compensation (including wages,
salary, comumissions, director’s fees, fiinge benefirs, bonuses, profit-sharing payments and other
payments or berefits of any type) received by such employee from the Company with respect 1o
services performed in each of 2004 and 20835 (to date);

(iv}  such employes’s annualized compensafion as of the date of this
Agreement;

‘ v) each Company Employse Plan in which such employee
participates or is eligible to participate; and

(vD) any Governrmental Awthorization that is held by such employee
and that relates to or is useful in connection with the Company’s business.

(b} Part 2.15(b) of the Disclosure Schedule accurately identifies each former
employee of the Company who is receiving or is scheduled to receive (or whose spouse or other
dependent is receiving or is scheduled to receive) any benefits (whether from the Company or
otherwise) releting to such former employee’s smployment with the Company; and Part 2.15(b)
of the Disclosure Scheduls accurately degeribes such benefits,
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(c) The employment of each of the Company’s employees is terminable by
the Company at will. The Company has delivered to Pavent scourate and complete copies of ali
employee manuals and handbooks, disclostre materials, policy statements and other materials
relating to the employment of the current and former employees of the Company.

() To the best of the knowledge of the Company and the Designated
Shareholders:

H no employee of the Company intends to terminate his employment
with the Company;

(ii) no employce of the Company has recejved an offer to join a
business that may be competitive with the Company’s business; and

(iid 7o emplovee of the Company 15 a party to or ia bound by any
confidentiality agreement, noncorapetition agreement or other Contract {with any Person} that
may have an adverse effect on: (A) the performance by such ereployee of any of his duties or
responsibilitics as e employee of the Company; or {B) the Company’s business or operations.

(e)  Part 2.15(e) of the Disclosure Schednle accurately sets forth, with respect
to each independent contractor of the Company:

() the name of such independent contractor and the date as of which
such independent contractor was originally hired by the Company;

{id) a description of such independent contractor duties and
responsibilitics;

(iiiy  the aggregate dollar amount of the compensation (including all
payments or benefits of any type) received by such independent contractor from the Company
with respeot to services performed in each of 2004 and 2005 (ro date);

{v) theterms of compensation of such independent contractor; and

) any Governmental Authorization that is held by snch independent
contractor and that relates to or is usefiul in connection with the Company’s business.

HH Except as set forth in Part 2.15(f) of the Disclosure Schedule, ihe
Company is not a party to or bound by, and the Company has never been a party te or bound by,
any smployment agreement or any uhion contract, collective bargaining sgreement or similar
Contract.

{g) Part 2.15(g) of the Disclosure Schedule contains an accurate and complete
Het as of the date hereof of each Company Employee Plan and each Company Employes
Agreement. The Company does not intend nor has it cormitied to establish or enter into any
new Company Employee Plan or Company Employes Agreement, or to modify any Company
Employee Plan or Company Employee Agreement {except to conform any such Company
Employes Plan or Company Employee Agreement lo the requirements of any applicable legal
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Requiremnents, in each case as previously disclosed to Parent in writing or as required by this
Agresment).

(b}  The Company has delivered to Pareni: (i) correct and complets copies of
all documents setting forth the terms of each Company Employee Plan and each Company
Employes Agreement, including all amendments thereto and all related trust documents; (ii) the
three most recemt annuat reports {Form Series 5500 and all schedules and financial ‘stateraents
attached thereta), if any, required under ERISA or the Code in connection with each Company
Employee Plan; (iii) if the Company Employee Plan is subject to the minimum funding standards
of Section 302 of ERIBA, the most recent anniat and periodic acconnting of Company Employes
Plen sssets; {iv) the most recent swmmary plan deseription together with the summaries of
materizl modificetions thereto, if any, required under ERISA with respect to each Company
Employes Plan; (v) all material written Coniracis relating to cach Company Employee Plan,
including administrative service agreemenfs awd group insurance coniracts; (vi} all waitien
materials provided to any Company Employee relating to any Company Employee Plan and any
proposed Company Employee Plans, in each case, relating to any amendments, terminations,
establishments, increases or decreases in benafits, acceleration of payments or vesting schedules
or other events that wonld result in any liability to the Company or any Company Affiliate; (vif)
all correspondence to or from any Govemmental Body relating to any Company Employee Plan;
(viii) all COBRA forms and related notices; (ix) all insurance policies in the possession of the
Company or sny Company Afiiliate perfaining to fiduciary Uability insurance covering the
fiduciaries for each Company Employee Plan; (x) all discrimination tests required under the
Cede for cach Company Employee Plan intended to be qualified nnder Section 401(a) of the
Code for the three most recent plan years; and (xi) the most recent IRS determination or opinion
letter issned with respect to each Company Employee Plan intended to be gualified under Section
403 (a) of the Code.

()] The Company and each of the Company Affiliates have performed all
obligations required to be performed by them under each Company Employes Plan and are not in
default or vinlation of, and neither the Company nor any of the Desipnated Shareholders have
Imowledge of any default er vicktion by amy other party to, the texms of any Company
Employee Plan, and each Company Emplovee Plan has been established and maintained
substantially in accordance with its terms and in substantial compliance with alt applicahle Legal
Requirements, including ERISA and the Code, Any Company Employee Plan intended to be
qualified under Section 401(a} of the Code has obizined a favorable determination lester (or
opinjion letter, if applcable} as to iis quatified stalns under the Code. No “prohibited
transaction,” within the meaning of Section 4975 of the Code or Sections 406 and 407 of BRISA,
and not otherwise exempt under Section 408 of ERISA, has occurred with respect to any
Company Employee Plan. There are no claims or Proccedings pending, ot, to the best of the
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Requirements, in each case as previously disclosed to Parent in writing or as required by this
Agresment).

()  The Company has delivered to Parent: (1) camract and complete copiss of
all documenis setting forth the terms of each Company Employee Plan and each Company
Employee Agreement, including all amendments thereto and all related trust documents; (i) the
three most recent annual reports (Form Series 5500 and all schedules and financial ‘statements
attached thereto), if any, required under ERISA or the Code in connection with each Company
Employes Plan; (iii) if the Company Employvee Plan is subject to the minimum funding standards
of Section 302 of ERISA, the rmost recent annuat and periodic accounting of Company Employce
Plan assets; (iv) the most recent surmnary plan description together with the summaries of
material modifications thereto. if any, required under ERISA with respect to sach Company
Employee Plan; (v) all material written Contracis relating to each Company Employee Plan,
including administrative service agrecments ard group insurance contracts; (viy all written
materizls provided to any Company Employes relating to any Company Employee Flan and any
proposed Company Employee Plans, in each case, relsiing to any amendments, terminations,
establishments, increasss or decreases in bengfits, acceleration of payments or vesting schedules
or other events that would result in any liability to the Company or airy Company Affiliaie; (vii)
all correspondence 1o or from sny Govemmental Body relating to any Company Employee Plan;
{viii) all COBRA forms and ralated notices; (ix) all insurance policies in the possession of the
Company or sny Company Affiliate pertaining to fiduciary liability insurance covering the
fiduciaries for each Company Emplovee Plan; (x) all discrimination tesis required under the
Code for cach Company Bmployee Plan intended to be qualified wnder Section 401(2) of the
Code for the three most recent plan years; and (xi) the most recent IRS determination or opinion
letter issaed with respect o each Company Employee Plan mtended to be qualified under Section
401 {a) of the Code.

(1) The Company and each of the Company Affiliates have performed all
ohligations required to be performed by them snder ¢ach Company Employee Plan and are not in
default or violation of, and neither the Company nor any of the Designated Sharsholders have
knowledge of any default er viokation by amy other party to, the tetms of any Company
Employes Plan, and cach Company Employee Plan has been established and maintained
substantially in accordance with jts terms and in substantial compliance with all applicsble Legal
Requirements, inchiding ERISA and the Code. Any Company Employee Plan intended to be
qualified under Section 401(a) of the Code has obtained a favorable determination letter (or
opinion letter, if epplicable} as to fts qualified status under the Code. No “prohibited
transaction,” within the meaning of Section 4975 of the Code or Sections 406 and 407 of ERISA,
ad not otherwise exémpt under Section 408 of ERISA, has occunred with respect to any
Company Employee Plan. There are no claims or Proceedings pending, or, to the best of the
knowledge of the Company and the Designated Sharcholders, threatened or reasonably
anticipated (other than routine claims for benefits), against any Company Employee Plan or
agrinst the assets of any Company Employee Plan. Each Conmpany Empleyes Plan (other than
any Company Employes Plaa to be terminated pricr fo the Closing in accordance with this
Agresermnent) can be amended, termimated or otherwise discontinued afier the Closing in
sccordance with its terms, without liability to Parent, the Company or any Company Affiliate
{other than ordinary admimistration expenses). There are no audits, inguiries or Proceedings
pending or, to the best of the knowledge of the Company and the Designated Sharcholders,
threatened by the IRS, DOL, or any other Governmental Body with respest to any Company
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Employee Plan. Neither the Company nor any Company Affiliate has ever incurred any penalty
ar tax with respect o any Company Fmplovee Plan under Section 502(1) of ERISA or Sections
4975 through 4980 of the Code. The Company and each Company Affiliates have made all
contributions and other paymenis required by and due under the terms of each Company
Employee Plan.

41 Neither the Company nor any Company Affiliate has ever maintained,
established, sponsored, participated in, or contributed to any: (i) Comnpany Pension Plan subject
to Title IV of ERISA; or (i) “multiemployer plan™ within the meaning of Section (3)(37) of
ERISA. Neither the Company nor any Company Affikiate has ever maintained, established,
sponsored, participated in or contributed ro, any Company Pension Plan in which stock of the
Company or any Company Affiliate is or was held as a plan asset. The falr market value of the
assets of cach funded Forcign Plan, the lability of sach insurer for any Foreign Pl funded
throngh insurance, or the book reserve established for any Foreign Plan, together with sny
accrued contributions, is sufficient w procure or provide in fiall for the accrued benefit
obligations, with respect to all cirrent and former participants In such Foreign Plan aceording to
the actuarial assumptions and valnations most recently used to determine emplover contributions
to and obligations under such Foreign Plan, ami no transaction contemplated by this Agresment
shall cause any such assets or insurance obligations to be less than such benefit obligations.

(kY  No Company Employee Plan provides {except at no cost 1o the Company
or any Company Affiliate), or reflects or represents any Hability of the Company or any
Company Affiliste to provide, retires Jife insurance, retirce health benefifs or other retiree
employee welfare benefits to any Person for any reason, except as may be required by COBRA
or other applicabic Legal Requirements. Other than comnitments made that invoive po future
costs to the Company or any Company Affiliate, neither the Company nor any Company
Affiliate has ever represented, promised or conmracted (whether in oral or wiitten form) to any
Company Employee (either individually or to Company Employees as a group) or any other
Person that such Company Employes(s) or other person wonld be provided with retires life
insurance, retires health benefit or other retiree employee welfare benefits, excapt to the extent
required by applicable Legat Reguirements.

{ Except as sét forth in Part 2.15(1) of the Disclosure Schedule, and except
as expressly required or provided by this Agreement, neither the execution of this Agreement nor
the conswmmation of the {ransactions coatemplated hereby will (either alone or wpon the
ncomrence of any additional or sobsequent events) constitute an event under any Company
Employee Plan, Company Employee Agreernent, trust or Joan that will or may result {either
alone or in connection with any other circumstance of event) in any payment (whether of
severance pay or otherwise), acceleration, forgiveness of indebtedness, vesting, distribution,
increase in benefits or obligation to fund benefits with respect to any Company Employes.

{m} Except as sct forth in Part 2.15(m) of the Disclosure Schedule, the
Company and sach of the Company Affiliates: (i) are, and at all times have been, in substantial
compliance with all applicable Legal Requirements respecting employment, employment
practices, terms and conditions of employment and wages and hours, in each case, with respect
to Company Employees, including the health care continuation requirsments of COBRA, the
requirements aof FMLA, the requirements of HIPAA and any similar provisions of state law; (i)
have withheld and reporied all amounts required by applicable Legal Requirements or by
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Contract 1o be withheld and reported with respect 10 wages,, salaries and other payments o
Company Employees; (i} are not liable for any armrears of wages or any {axes or any penalty for
failure to comply with the Legal Requiremients applicable of the foregping; and (iv) are not liable
for any payment to any trust or other fund governed by or maintained by or on behalf of any
Governmental Body with reapect 1o unemployment compensation benefits, social security or
other banefits or abligations for Company Bmplovecs (other than rontine pavments to be made in
the normal course of business and consistent with past practice}. There are no pending or, to the
best of the knowledge of the Company and the Designated Shareholders, threatened or
reasonably anticipated claims or Proceedings against the Company or any Company Affiliate
under any worker's compensation policy or long-term disability policy.

2.36 Environmeuntal Matters. The Company Is in cormpliance In all material respects
with all applicable Envirommental Laws, which compliance includes the possession by the
Company of all permits and other Governmental Authorizations required under applicable
Environmental Laws, and compliance with the terms and conditions thereof. The Company has
nct received any notice or other commmunication {in writing or otherwise), whether from 2
Govemmental Body, citizens group, employes of otherwise, that atleges that the Company is not
in compliance with any Environmental Law, and, to the best of the imowledge of the Company
and Designated Shareholders, there are no circumnstances that may prevent or interfere with the
Company’s compliance with any Environmenta] Law in the fiture. To the best of the knowledge
of the Comnpany and the Designated Shareholders, no currenz or prior owner of any property
leased or controlled by the Company has received any notice or other communication (in writing
or otherwise), whether from z Government Body, citizens group, employes or otherwise, that
alleges that such current or prior owner or the Company is not i compliance with any
Envirommenial Law. Al Governmental Authorizations corrently held by the Company pursnant
to Environments! Laws are identified in Part 2.16 of the Disclosare Schedule, (For purposss of
this Section 2.16: (i} “Environmuental Law™ means any fedoral, state, local or foreign Legal
Requirement relating to poltution er protection of heman health or the environment (including
ambient atr, surface water, ground water, land surface or subsurfpce strata), including any law oy
regulation relating to emissions, discharges, releases or threataned releases of Materials of
Environmental Conecem, or otherwise relating to the manufactyre, processing, distribntion, use,
meatment, storage, disposal, transport or handling of Materials of Environmental Concern; and
(if)} *Materials of Environmental Concern”™ include chemieals, poflutants, contaminants, wastes,
toxic substances, petroleam and pefroleum products and any other substance that is now or
herzafter regulated by any Environmentsl Law oy that iz otherwise a danger to health,
reproduction or the environment.)

2.17 ‘Yosurance. Part 2.17 of the Disclosure Schedule idernifies all instrance policies
maintained by, at the expenss of or for the benefit of the Company and identifies any material
claims made thereunder, and the Company has delivered to Parent accurats and complete copies
of the insurance policies ideniified on Part 2.17 of the Disclosure Schedule. Each of the
insurance policies identified in Part 2.17 of the Disclosure Schedule is in full force and effect.
The Company has not received any notice or other commumication regarding any actual or
possible (a) cancellation or invalidation of any Insorance policy, (b) refusal of any coverags or
rejection of any claim under any insurance policy, or (¢} material adjnstment in the amount of the
premiums payable with respect 1o any insurance policy.
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218 Related Party Transactions. Excepi as set forth in Part 2.18 of the Disclosure
Schedule, to the best of the knowiedge of the Company and the Designated Sharcholders: {2} no
Related Party has, and no Refated Party has had, any direct or indirect interest in any material
asset used in or otherwise relating to the business of the Company; (b) no Related Party is
indebted to the Company; {¢) no Related Party has entered into, or has had any direet or indirect
financial interest in, any materill Contact, fransaction or business dealing involving the
Company; (d) no Related Party is camnpeting, or has at any time competed, directly or indirectly,
with the Company; and {€} no Reiated Party has any claim or right against the Company (other
than rights under compary Options and rights to receive compensation for services performed as
an employee of the Company). (For purposes of the Ssction 2.18 each of the following shall be
deemed to be a “Related Party™: (i) each of the Designated Shareholders; (i) each individual
who i, or who has at any time since Decenber 31, 2002 been, an officer of the Company; (iif)
each member of the immediate familty of each of the individuals referred to in clauses “(i)” and
“{IiY" above; and (iv) any trust or other Bntity {other than the Company) in which any one of the
individuals refarred. to i clauses <(1)", “(3)” and *(iH#y" above bolds {or in which mmore than one
of such individuals cellectively hold), beneficially or otherwise, a materfal voting, propristary or
equity interest.)

2.19 Legal Proceedings; Orders.

(x) Except as set forth in Part 2.19 of the Discloswe Schedule, there is no
pending Legal Proceeding, and (to the best of the knowledge of the Company and the Designated
Shareholders) no Person has threatened to commence any Legal Proceeding: (i) that involves the
Company or any of the assets owned or used by the Company or any Person whose liability the
Company hag or may have retained or assimed, either contractually or by operation of law; or
(i1) that challenges, or that may have the effect of preventing, delaying, making illegal or
otherwise imterfering with, the Merger or any of the othér fransactions conlsmplated by this
Agreement. To the best of the knowledge of the Company and the D¢signated Shareholders,
except as set forth in Part 2.19 of the Disclosure Schedule, no event has ocenrred, and no claim,
dispute or other condition or circumstance exists, that will, or that could reasonably be expected
to, give rise to or serve as a basis for the commencement of any such Legal Proceeding. -

¢h)  Except as set forth in Part 2.1% of the Disclosure Schedule, no Lepal
Proceeding has ever been commenced by or has ever been pending against the Company.

(e} There is no order, writ, injunction, judgment or decree to which the
Company, or any of the assets owned or used by the Company, is subject. WNone of the
Designated Shareholders is subject to any order, writ, injunction, judgment or decree thar relates
to the Company's business or to any of the assets owned or used by the Company. To the best of
the knowledge of the Compary and the Designated Shareholders, no officer or other employee of
the Comipany is subject to any order, writ, injunction, jodgment or decree that probibits such
officer or other employee from engaging in or continuing any conduct, activity or practice
relating to the Company’s business.

2.20 Authority; Binding Natnre of Agreemeni. The Company has the absolute and
unrestrictad right, power and anthority to enier into and to perform its obligations under this
Agreement; and the execurion, delivery and performance by the Company of this Agreement
have beea daly authorized by all necessary action on the part of the Company and its board of
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directors. This Agreement constituiss the legal, valid and binding obligation of the Company,
enibreeahle against the Company in accordance with its terms, subject to (i) laws of general
application relating to bankruptcy, inselvency and the relief of debtors, and (i) rules of law
goveming specific performance, injunctive relief’ and other equitable remedies.

22} Noe-Contravention; Consents. Except as set forth in Part 2.2t of the Disclosure
Schedule, neither (1} the execution, delivery or performance of this Agreement or any of the
other agreements referred 1o in this Agreement, nor (2) the consummation of the Merger or any
of the other transactions contemplated by this Agreement, wilt directly or indirectly (with or
without notice or lapse of ime):

(@)  contravene, conflict with or resnlt in & violation of (i) any of the provistons
of the Company’s articles of incorporation or bylaws, or (if} any resolution adopted by
the Company's shareholders, the Cempany’s board of directors or any commitiee of the
Company's board of directors:

(B} contravene, conflict with or resnlt in a violaton eof, or give any
Governmental Body or other Person the right to challengs any of the framsactions
contemplated by this Agreement ar to exercise any remedy or obtain any relief under, any
Legal Requirement or any order, writ, injunctien, judgment or decree to which the
Company, or any of the assats pwned or used by the Company, is subject;

{)  contravene, conflict with or result in a violation of any of the terms or
requirements of, or give any Governmental Body the right to revoke, withdraw, suspend,
cancel, terminate or modify, any Govermmental Aunthorization that is held by the
Company or that otherwise relates 1o the Company’s business or to any of the assets
owned or used by the Company;

(d)  contravene, conflict with or result in 2 violation or breach of, or result ina
defanit under, any provision of any Company Contract that is or would constitute a
Material Contract, or give any Person the right to (i) declare a default or exercise any
retedy under any such Company Confraet, (if) accelerate the maturity or performance of
any such Company Contract, or (ifi) cancel, terminate or medify any such Company
Contract; or

(e} result in the imposition or sreation of any Hen or other Encambrance upon
or with respect to any asset ownad ar used by the Company {except for miner Hens that
will pot, in any case or in the aggregate, materially detract from the value of the assatg
stbject thereto or materially impair the operations of the Company}.

Except as set forth in Part 2.21 of the Disclosure Schedule, the Company is not and will not be
required to make any filing with or give any notice to, or {o obtain any Consent from, any Person
in conneetion with {x) the execution, delivery or performance of this Agreement or any of the
other agrsements referred to in this Agreement, or () the consummation of the Merger or any of
the other transactions contemplated by this Agresment, B
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2,22  Full Bisclosure.

(a) This Agresment (including the Disclosure Schedule) does not, and the
Designated Shareholders™ Closing Certificate will not, (i} contain any representation, wamramy or
information that is false or misleading with respeet 1o any material fact, or {ii} omit to state any
material faet or pecessary in order to make the represemtations, warranties and information
contained and to be contained herein and therein (in the Hght of the circmmstances wnder which
such representations, warranties and information were or will be made or provided) not false or
misleading.

(b)Y  The information supplied by the Company for incluston in the Information
Statement (as defined in Section 5.2) will not, as of the date of the Information Statement or as of
the date of the Company Shareholders’ Mecting (as defined in Section 5.2), {i¥ comtain any
staternant that is inaccurate or misleading with respect to any materiat fact, or (ii) omait to state
any material fact necessary in order to make such information ('m the light of the circomstances
under which it is provided) not false or misleading.

SECTION 3. REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB

Parent and Merger Sub jointly and severally represent and warant to the
Company and the Designated Sharcholders as follows:

3.1  Anthority; Binding Nature of Agreement., Parent and Merger Sub have the
ahsalute and unresticted right, power and authority to perform their obligations under this
Agreement; snd the execution, delivery and performance by Parent and Merger Sub of this
Agreement (including the contemplated issnance of Parent Common Stock in the Merger in
acoprdance with this Agresment) have heen duly authorized by all necessary action on the part of
Parent and Merger Sub and their respective boarda of direciors. This Agreement constitutes the
legal, valid and binding obligation of Parent and Merger Sub, cnforceable against them in
accordance with its terms, subject to {i)} ¥aws of general application relating to bankruptey,
insolvency and the relief of debtors, and (i) nuies of law governing specific performance,
injunctive relief and other equitable remedies,

32 Valid Issuance. Subject to Sestjon 1.8, the Parent Common Stock to be issued in
the Merger will, when issued in accordance with the provisions of this Agreement, be validly
issued, {ully paid and nonassessable,

SECTION 4. CERTAIN COVENANTS OF THE COMPANY AND THE DESIGNATED
SHAREHOLDERS

4.1 Access and Investipation. Dwring the period from the date of this Agreement
through the Effective Time (the “Pre-Cloaing Period”™), the Company shall, and shalf cause its
Representatives to: (a} provide Paremt and Parent’s Representatives with reasonable access 10
the Company’s Representatives, personnel and assets and fe all existing books, records, Tax
Returns, work papers and other documents and information refating to the Company; and (b)
provide Parent and Parent’s Representatives with copies of such existing books, records, Tax
Returns, work papers and other documents and information relating to the Company, and with
guch additional financial, operating and other data and information regarding the Compatty. as
Parent may reasonably request.
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4.2 Operaton of the Company’s Busineys. During ithe Pre-Closing Period:

{a) the Company shall conduet its business and operations in the ordinary
course and in substantialiy the same manner as such business and operations have been
conducted prior to the date of this Agreement;

{(b) the Company shall use reasonable efforts to preserve intact is current
business organization, keep available the scrvices of its current officers and employees
and maintain its relations and good will with all suppliers, customers, landlords, creditors,
employees and other Persons havimg business relationships with the Company;

(e} the Company shall keep in full force all insurance policies identified in
Part 2.17 of the Disclosure Schedule;

(d) the Company shall not declare, acorue, set aside or pay any dividend or
maks any other distribution in respect of sny shares of capifal stock, and shall not
repurchass, redeem or otherwise reacquive any shares of capiral stock or other sccurities
{except that the Company may repwrchase Company Common Stock from former
employees pursiant 1o the terms of existing restricted stack purchase agreements);

(e}  the Company shall not sell, issue or authorize the issuance of (i) any
capital stock or other security, (if) any option or right to acquire any capital stock or other
secyrity, or (iil) any instrument convertible into or exchangeable for any capital stock or
other security,

() the Company shall net amend or permit the adoption of any amendment to
the Company”s articles of incorporation or bylaws, or effect or permit the Company to
become a party to zny Acquisition Transaction, recapitalizafion, reclassification of
ghares, stock gplit, reverse stock split or sirailar transaction;

(g) the Company shall not form any snhsidiary or acquire any equity interest
or other interest in any other Entity;

{h) the Company shall not make any capital expenditurs;

Gi) the Company shall not (i) enter inte, or permit any of the assets owned or
used by it 1o become bound by, any Contract that is er would constibute 2 Material
Contract, or (ii} amend or prematurely terminate, or waive my matenal right or remedy
under, any such Contract;

D the Company shall not (i) acquire, lease or license any right or other asset
from any other Person, (ii} sell or otherwise dispose of, or lease or license, any right or
other asset to any other Person, or (iii) waive or relingnish any right, except for assets
acquired, leased, leoensed or disposed of by the Company pursuant to Contracts that are
not Materizl Contracts;

&) the Company shall not (i} lend money to auy Person {except that the
Company may make routine travel advances 1o employess in the ordinary course of
busziness), or (if} incur or guarantes any indebtedness for borrowed money;

310864 v5/HMN
@x05LHOC 24.

05000086764 3



FILE Ne.818 04-08 *05 14:27  [D:CSC - FAX:850 558 1515 PAGE 35/ 61

HNR0N0O0B6764 3

1)) the Company shall not (i} establish, adopt or amend any Employee Benefit
Plan, (i1} pay any boaus or meake any profit-sharing payment, cash incentive payment or
similar payment to, or incraase the amount of the wages, salary, commissions, fiinge
benefits or other compensation or remuneration payable to, any of it divectors, officers
or employees, or (1ii} hire any new employee;

{m)} the Company shall not change any of it methods of accounting or
accounting practices in any matarial respect;

(m)  the Company shall not make any Tax election;
{0} the Company shall not commence or settle any material Legal Procesding:

{p) the Company shall not agres oF commmit to take any of the actions
described in clauses “'(e)” through “(0)” above.

Notwithstanding the foregoing, the Coinpany may take any action described in clauses “(e)”
throngh “(0)” above if Parent gives its prior wiitten consent to the raking of such action by the
Company. .

4.3  Notification; Updates to Disclosure Schedule.

(a) During the Pre-Closing Period, the Company shall promptly nofify Parent
in writing of:

i the discovery by the Company of any event, condition, fact or
circumstance that occurred or existed on or prior to the date of this Agreement and that
cansed or constitutes an inaccuracy in or breach of any representation or warranty made
by the Company or any of the Designated Shareholders in this Agreement;

(iiy any event, condition, fact or circumstance that occeurs, arises or
exists after the date of this Agreament and that would cause or constitute an inaccuracy in
or breach of any representation or warranty made by the Company or any of the
Designated Shareholders in this Agreement if (A) such representation or warranty had
been made as of the fime of the ocamrrence, existence or discavery of such event,
condition, fact or circumstance, or (B) such event, condition, fact or circumstance had
ocewred, arisen or existed on or prior to the date of this Agreement;

(it}  apy breach of any covenant or obligation of the Company or any of
the Designated Sharehiolders; and

(ivy  any event, condition, fact or circumstance that would make the
timely satisfaction of any of the conditions set forth in Section 6 or Section 7 impossible
or unlikely.

{b) If any event, condition, fact or circumstance that is required to be
disclosed pursuant to Section 4.3(a) requires any change in the Disclosure Schedule, or if any
sueh event, condition, fact or circttmstance would require such a change assuming the Disclosure
Schedule were dated as of the date of the occurvence, exisience or discovery of such event,
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condition, fact ar cireumstance, then the Company shall promptly deliver to Parent an vpdate to
the Disclosure Schedule spacifying such change. No such update shall be deemed to supplement
or amend the Disclosure Schedule for the purpose of (i) determining the accuracy of any of the
representations and warranties made by the Company or any of the Designated Shareholders in
this Agreement, or (ii) determining whether any of the conditions set forth in Section 6 has been
satisfied.

44  No Negetiation. During the Pre-Closing Period, neither the Company nor any of
the Designated Shareholders shall, direstly or indirectly:

by e ———— e s ae . P I LN r "o wmamannl ax affar Ao

(b}  participate in any discussions or negotiations or entsr into any agrecment
with, or provide any non-public information to, any Person {other than Parent) relating to
or in conmection with a possible Acquisition Transaction; or

{(¢)  consider, entertain or accept any proposal or offer from any Person (other
than Parent) relating to a possible Acquisition Transaction.

The Company shall prompily notify Parent in writing of any material inquiry, proposal or offer
relating to a possible Acquisition Transaction that is received by the Company or any of the
Designated Shareholders during the Pre-Closing Period.

SECTION 5. ADDITIONAL COVENANTS OF THE PARTIES

§.1  Filiegs and Consents. As prompily as practicable after the execution of this
Agreement, cach party to this Agreement (a) shall make all filings (if any} and give all notices (if
any} required to be made and given by such party in connection with the Merger and the other
transactions confemplated by this Agreement, and (b) shall use all comumercially reasonable
efforts to obtain all Consents (if any) required to be obtained (pursuant to any applicable Legal
Requirement or Contract, or otherwise) by such party in connection with the Merger and the
other transactions contemplated by this Agresment. The Cotnpany shall (upon request) promptly
deliver to Parent a copy of each such filing made, each such notice given and each such Consent
obtained by the Company during the Pre-Closing Period.

52 Company Shareholders’ Mcefing., The Company shall, in accordance with its
articies of incorporation and bylaws and the applicable requivements of the Florida Business
Corporstion Act, call and hold a special meeting of its shareholders as prompily as practicable
for the purpose of permitting them to consider and to vote upoan and approve the Merger and this
Agresment (the “Compeny Sharcholders’” Meeting™). The Company shall cause 3 copy of this
Agreement to be delivered to each shareholder of the Company who is entitled to vote at the
Company Shareholders” Meeting. As promptly as practicable after the delivery of copies of this
Agreement 1o all sharsholders entitled to vote at the Company Sharcholders’ Meeting, the
Company shall take all actions necessary (i) to solicit from each of such sharcholders 2 proxy in
favor of the adoption of this Agreement and the approval of the transactions contemplated
hersby, and (i} to cause each of such sharsholders who is not an “accredited investor™ (as
defined in Rule 501 under the Sscurities Aet) to identify a “purchaser representative” (as defined
in Rule 501 under the Securities Act) In connection with evaluating the merits and risks of
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investing in Parent Capiral Stock. In liew of calling and holding the Company Shareholders’
Meeting, the Compsny may solicit written copsents In accordance with its aricles of
incorporation and bylaws and the applicable requirements of the Florida Business Corporation
Act.

5.3  Public Announcemanfs. During the Pre-Closing Period, (2) the Company shall
not (and the Company shal} not permit any of its Representatives to) issue any press release or
make any public statcment regarding this Agreement or the Merger, or regarding any of the other
fransactions contemplated by this Agresment, withont Parent’s prior written consent, and
{b) Parept will use reasonable efforts to consult with the Company prior to issuing any press
ralease or making any public statement regarding the Merger.

54 Best Eiforts. During the Pre-Closing Pexiod, {a) the Company and the
Designated Shareholders shall use their best efforts to cause the conditions set forth in Section 6
to be satisfied on a timely basis, and (b} Parent and Merger Sub shall use their best efforts to
cause the conditions set forth in Section 7 1o be satisfied on a timely basis.

55  Employment and Noncompetition Agreements. At or prior to the Closing, the
Designated Shareholders shall execute and deliver to the Company and Parect an Employmant
and Noncompetition Agreement in the form of Exhibit E.

§.6  FIRPTA Mamers. At the Closing, (a) the Company shall deliver to Parant a
statement {in such formm as may be reasonably requested by counsel to Parent) conforming to the
requirements of Section 1.897 - 2(h){13(@1) of the United States Treasury Regulations, and (b) the
Company shall deliver to the IRS the notification required under Section 1.857 - 2(h}(2) of the
United States Treasury Regulations.

5.7 Release. Pror to the Closing, sach Sharcholder of the Company shall execute
and deliver to the Company a Release in the form of Exhibit F, dated no more than 3 days prior
to the Closing,

58  Termination of Employee Plans. At the Closing, the Company shatl terminate
its Stock Plan, and shall ensure that no employee or former employee of the Company has any
rights under aay such Plan and that any lLiabilities of the Company under such Plans (including
SECTION 6, CONDITIONS FRECEREN 1O UL luaTionelr Chnto Aol flliosiesuiohnd at

The obligations of Parent and Merger Sub to effect the Merger and otherwise
consummate the fransactions contemplated by this Agreement are subject to the satisfaction, at or
prior to the Closing, of each of the following conditions:

6.1  Aceuracy of Representsations. Each of the representations and warranties made
by the Company and the Designated Shareholders in this Agreement and in each of the other
agreaments and insruments delivered to Parent in connection with the transactions contempiated
by this Agresment shall have been accurate in all material respects as of the date of this
Agreement (without giving effect o any “Material Adverse Effect” or other materiality
qualifications, or any timilar qualifications, contained or incorporated divectly or indirestly in
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such representations and warranties), and shall be acourate in all material resperts as of the
Scheduled Closing Time as if made at the Scheduled Closing Time (without giving effect to any
update to the Disclosure Schedule, and withowt giving effect to any “Material Adverse Effect™ or
other materiality gualifications, or any similar qualifications, contained or incorporated directly
or indirectly in such representations and warranties).

62  Performance of Covenants. All of the covenants and obligations that the
Company and the Designated Shareholders are required 1o comply with or to perform at or prior
to the Closing shall have been complied with and performed in all respects.

6.3  Sharcholder Aporoval. The principal terms of the Merger shall have been duly
approved by the affirmative vote of 100% of the shares ol the Company Common Stock entitled
to vate with respect thereto.

6.4  Consents. All Consents required to bz obtained in connection with the Merger
and the other transsctions contemplated by this Agreement (including the Censents identificd i
Part 2.21 of the Disclosure Schedule) shall have been obtained and shall be in fsll force and
effect.

6.5 Agreements and Doewments. Parent and the Company shall have received the
following agreements and documents, each of which shali be in finl] force and effect:

() Employment and Noncompetition Agreernents in the form of Exhibit E,
excouted by the Designated Shareholders;

(b) a2 Release in the form of Exhibit F, executed by each Company
Shareholder;

(c) Employee Confidential nformation and  Inventions Assignment
Agresments in the form of Exhibit G, reasonsbly satisfactory in form and content to
Parent, executed by all employess and former employees of the Company and by all
consultants and independent contractors and farmer consultants and former independent
contractors to the Company who have not already signed such agreements {inchuding the
individuals identified in Part Z.9() of the Disclosnre Schedule);

{d} the statement referred 1o in Section 5.6, executed by the Company;

(e} written resignations of all directors of the Company, effective as of the
Effective Time. :

6.6 FIRPTA Complianee, The Company shall have filed with the RS the
notification referred to in Section 5.6. :

6.7 No Restraints. No temporary restraining order, pralimfnary or permancnt
injunction or other order preventing the constmmation of the Merger shal) have been isstted by
any court of competent jurisdiction and remain in effect, and there shall not be any Legal
Requirement enacted or deemed applicable 10 the Merger that makes consummation of the
Merger iHegal.
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6.8 No Lagal Proceedings. No Person shall have comumenced er threatened to
commence any Legal Procesding challenging or secking the recovery of a material amount of
damages in connection with the Merger or seeking to prohibit or Hmit the exervise by Parent of
any matearial right pertaining to its ownership of stock of the Surviving Corporation.

6.9  Termination of Employee Plans. The Company shall have provided Parent with
evidance, reasonahbly satisfactory to Parent, a8 to the termination of the benefit plans referrsd to
in Section 5.13, : -

SECTION 7. CONDITIONS PRECEDENT T¢ OBLIGATIONS OF THE COMPANY

The obligations of the Company to effect the Merger and otherwise consummate
the transactions conterplated by this Agreement are subject to the satisfaction, at or prior to the
Clesing, of the following conditions:

41  Accuracy of Representations. Each of the representations and warranties made
by Parent and Merger Sub in this Agreement shall have been accurate in all material respects a5
of the date of this Agreement (without giving effect 1o any materiality or similar qualifications
contained in such representations and warranties), and shall be accurate in all material respects as
of the Scheduled Closing Time as if inade at the Scheduled Closing Time (without giving effect
to any materiality or similar qualifications contained in such representations and warranties).

7.2  Performance of Covenants. Al of the covenants and obligations that Parent and
Merger Sub are required to comply with or to perform at or prior to the Closing shall have been
complied with and performed in all respects,

7.3  No Restraints. No temperary restraining order, prelirpinary or pemmanent
injunction or other order preventing the consummation of the Merger chall have been issned by
any court of competent jurisdiction. and remain in effect, and there shall not be any Legal
Requirement enacted or deemed applicable fo the Merger that makes consummation of the
Merger illegal.

SECTION 8. TERMINATION

31 Termination Events. This Agreement may be terminated prior to the Closing:

{a) by Parent if Parent reasonably determines that the timely satisfaction of
any condition set forth in Section 6 has become impossible {other than as a result of any
feilure on the part of Parent or Merger Sub to comply with or perform any covenant or
obligation of Parent or Merger Sub set forth in this Agreement);

(b) by the Company if the Company reasonably determines that the timely
satisfaction of any condition set forth in Section 7 has become impossible (other than as a
result of any failure on the part of the Company or any of the Designated Sharehoiders to
comply with or perform any covenant or obligation sét forth in this Agreement or in any
other agrecraent or instrument deliverad to Parent);

{c) by Parent at or after the Scheduled Closing Time if any condition set forth
in Section 6 has not been satisfied by the Schednled Closing Time;
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() by the Company ai or after the Scheduled Closing Time if any condition
set forth in Sectien 7 has not been satisfied by the Scheduled Closing Time; and

{¢) by the mutual consent of Parent and the Company.

82  Termination Procedures. If Parent wishes 1o ferminate this Agreement pursnant
to Section B.1{a) or Section 8.1(c), Parent shall deliver to the Company a written notice stating
that Parent is terminating this Agreement and setting forth & brief description of the basis on
which Parent is terminating this Agresment, If the Company wishes to tyrminate this Agreement
purstiant to Section 8.1(b) or Section 8.1(d}, the Company shall deliver to Parent a written notice
stating that the Company is terminating this Agreement and setting forth a brief deseription of
the basis on which the Company is terminating this Agreement.

8.3 Effect of Termination. [f this Agreement is terminated pursuant to Section 8.1,
all further obligations. of the partice under this Agreement shall terminale; provided, hawaver,
that: (8} neither the Company nor Parent shall be relieved of any obligation or lability arising
from any prior breach by such party of any provision of this Agreement; (b} the pariies shall, in
ell events, remain bound by and continue to be subject to the provistons set forth in Section 10;
and (c) the Company shall, in all events, remain bound by and continue io be subject to
Section 5.4-

SECTION 9. INDEMNIFICATION, ETC.
91 Survival of Representations and Covenants.

()  The representations, warranties, covenants and obligations of each party to
this Agreement shalf remain fn full force and effect and survive the Closing until June 30, 2006,
provided, howevar, that if a Claim Notice relating to any representation or warranty is given to
the Escrow Agent on or pefor o Fime 30, 2006, then, notwithstanding anything to the contrary
contained in this Section 9.1(2), such representation or warranty shall not so expire, bt rather
shall remain in full force and effect unti] the later of () June 30, 2006, or (i)} such time as each
and every claim stated in such Claim Notice (including any identification claim asserted by any
Indemmnitee under Section 5.2} thart is based directly or indirectly upon, or thai relates directty or
indirectly to, any Breach or alleged Breach of such representation or watranty has been fully and
finally resolved, either by means of a written settlement agrecment executed on behalf of the
Agent and Parent or by means of a {inal, non-sppeatable judgment issued by a cowrt of
competent jurisdiction.

(b} The representations, warrantiss, covenanis and obligations of the
Company, and the rights and remedies that may be exercised by the Indewnitees, shall not be
limived or otherwise affected by or as a result of any information fiwniched 10, or any
investigation mads by or knowledge of, any of the Indemmnitess or any of their Representatives,
except to the extent that such disclosure has been made in the Disclosure Schednle or any
updates thereto.

(®) For purposes. of this Agreement, 2 “Claim Notice™ relating to a particular
represcntation or warranty shall be deemed to have been given if any Indemnites, acting in good
faith, delivers o the Stockholder Represemtative or the Company a written potice stating that
such Indemnites believes that there is or has basn a Breach of such representation ar warranty or
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that facts or circumstances exist that wonid lead a reasonable person, acting in good faith, to
believe that & potential breach has oceurred or may occuy (a “Potential Breach™) and containing
£1) a brief description of the circumstances supporting such Indemnitec’s belief that there is or
has been such a Breach or Potential Breach, and (ii} a non-binding, preliminary estimate of the
aggregate dollar amount of the actuad and potential Damages that have arisen and may arise 85 8
direct or indirect result of such Breach or Patential Breach.

()  Except as otherwise provided, for puposes of this Agresment, esch
statemnent or other Hem of information set forth in the Disclosure Schedule (as the same may be
updated throtgh the Closing Diate} shall be deemed to be 2 representation and warranty made by

Cormpany in this Agreement.
9.2  Indemnification by Designated Shareholders.

{a) From and affer the Effective Time, the Deslgnated Shaveholders, jointly
and severally, shall hold harmless and indemnify each of the Indemmitess from and ageinst, and
shatl compensate and reimburse each of the Indemnitces for, any Damages which are directly or
indirectly suffered or incurred by any of the Indemnitees or to which any of the Indemmitees may
otherwise became subject (regardless of whether or not such Damages relate to any third-party
claim) and which ariee from or as a vesult of, or are directly or indirectly connected with: (i} any
inaccuracy in or breach of any representation or warranty set forih in Section 2 as of the dare of
this Agresment (without giving effect to any “Material Adverse Bffect™ or other materiality
gualification or any similar qualification conrained or incorporated directly or indireetly in such
representation or warranty, and without giving effect to any update to the Disclosure Schedule);
{ii} any inaccuracy in or breach of any representation or warranty set forth in Section 2 as if such
reprasentation snd warranty had been made on and as of the Closing Date (without giving effect
1o any “Material Adverse Effect™ or other materiality qualification or any similar qualification
contained or incorporaled directly or indirectly in such representation or warranty, and without
giving effect to any update to the Disclosure Schedule); (iii) any braach of any covenant or
obligation of the Company or any of the Designated Shareholders {(including the covenants set
forth in Sections 4 2ud 5); or (iv) any Legal Proceeding relating to any inaceuracy or breach of
the type referred to in clause “{3),” “(i)” or “(i)" above (incleding any Legal Procesding
commenced by any Indemnitee for the pwpose of enforcing any of its rights under this
Section 9).

()  The Designated Shareholders acknowledge and agree that, if the Surviving
Corporation suffers, incurs. or otherwise becomes subject to any Damages as a2 result of or in
comnection with any inacowracy in or breach of any representation, watranty, covenant or
ebligation, then (without limiting any of the rights of the Supviving Corporation as an
Indemnitee)} Parent shall also be deamed, by virue of 55 ownership of the stock of the Surviving
Corporation, 10 have incurred Damages as a result of and in connection with such inaccuracy or
breach.

{c}  From and afier the Closing, with the excepticn of claims relating to fraud
or intentional breach of this Agreement, the total liability of cach Designated Shareholder for
Damages arising under Section 9.2(a) shall not exceed the sum of the consideration received by
such Designated Sharcholder pursuant to this Agreement and the then-current balance of the
escrow fund {as defined in the Escrow Agresment).
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6.3 No Contributinn. Bach Designated Sharsholder waives, and acknowledges and
agrees that he shall not have and shall not exercise or assert {or atiempt to cxercise or assert), any
right of contribution, fght of indemnify or other right or remedy against the Surviving
Corporation in connection with any indermification obligation or any other Hability to which he
may become subiect under or in connection with this Agreement or the Designated Shareholders®
Closing Certificats,

9.4 Interest. Any Designated Sharcholder who is required to hold harmless,
indemmnify, compensate or reimburss any Indemmitee pursuant to this Section @ with respect 1
any Damages shall also be liable to such Indemnitee for interest on the amommt of such Damages
{for the period commencing as of the date en which such Designated Shareholder first received
notice of a claim for recovery by such Indemmifee and ending on the date on which the liability
of such Designated Shareholder to such Tdemmites is fully satisfied by such Designated
Shareholder) at a floatimg rate equel to the rate of intcrast publicly announced by Bank of
America, N.T. & S.A. from time to dme as iis prime, base or reference rate.

9.5  Defense of Third Party Claims. In the svent of the assertion or commencament
by any Person of any claim or Legal Proceeding (whether against the Surviving Corporation,
against Parent or against sny other Person) with respect to which any of the Designated
Shareholders may become obligated to hodd harryless, indemnify, compensate or reimburse aay
Indemmnitee pursuant to this Section 9, Parent shall have the right, 2t its election, o procesd with
the defense of such claim or Legal Proceeding on its own. If Parent so proceeds with the defense
of any such ¢laim or Legal Proceeding:

(a)  all reascnable expenses relating to the defense of such claim or Lagal
Proceeding shall be borne and paid exclusively by the Designated Shareholders;

(0 each Designated Sharcholder shall make available to Parent any
documents and matetials in his possession or control that may be necessary to the defenss
of such claim or Legal Proceeding; and

(c)  Parent shall have the right 10 settle, adjusi or compromise such claim or
Legat Proceeding with the consent of the Designated Sharcholders® Agent (as defined in
Section 10.1Y; provided, however, that such consent shall not be unreasonably withheld.

Parent shall give the Designated Sharcholders’ Agent prompt notice of the commencement of
any such Legal Proceeding against Parent or the Surviving Corporation; provided, however, that
any Failure on the part of Parent to 5o notify the Designated Sharsholders® Agent shall not lsit
any of the obligations of the Detigned Sharebolders under this Section 9 (except to the extent
anch failure materially prejudices the defenss of such Fegal Proceeding).

9.6  Exerrise of Remedies by Indemnitees Other Than Parent. No Indemnitse
{other than Parent or anty successor thereto or assign thareof) shall be permitted 10 assert any
indemnification claim or exercisc any other remedy vnder this Agreement unlass Parent (or any
successor thereto or assign thereof) shall have consented 1o the assertion of such indemunification
claim or the sxercise of such other remedy.
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SECTION 14, MISCELLANEQUS PROVISIONS
10.1  Shareholder Representative.

{a) By approving or consenting to this Agreement and the transactions
contemplated hereby, each Company Shareholder hereby irrevocably nominates and appoints
Dov Rosenberg as the agent and true and lawfizl attorney-in-fact of the Company Sharsholders
(the “Shareholder Representative™), with full power of substitution, to act in the name, place and
stead of the Company Sharcholders for purposes of executing any documents and taking any
actions that the Shercholder Representative may, in his sole discretion, determine to be
appropriate in connection with any of the Transactional Agreements or any of the Transactions.
Bov Rosenberg hereby accepts his appointment as Stockholder Reprosentative,

(b The Company Sharcholders hereby grant to the Sharcholder
Representative full authority to execute, deliver, acknowledge, certify, file and record on behalf
of the Company Sharehclders (in the name of any or all of the Company Sharsholders or
otherwise) any and all docoments that the Shareholder Reprasentative may, in his sole discretion,
determine to be appropriate, in such forms and containing such provisions as the Sharcholder
Representative may, in his sole discretion, detenmine to be appropriate (including any
amendment to or waiver of rights under any of the Transactional Agreements). Notwithstanding
anything to the contrary contained in any of the Transactional Agreements:

5y} After the Closing, Parent shall be entitled to deal exclusively with
the Stockholier Representative on all matters relafing to the respective Transaciional
Agreernents and the respective Transactions {(including all matters relating to any notice
to, or any Consent fo be givan or action to be taken by, any Company Shareholder); and

(i} each Indemnitee shall be entitled to rely conchusively (without
further evidence of any kind whatsoever} on any document excouted or purported to be
executed on behalf of any Company Shareholder by the Shareholder Represeniative, and
on any cther action taken or purported to be taken on behalf of any Company Sharcholder
by the Sharcholder Representative, as fully binding upon such Company Sharcholder.

(© The Company Shareholders recognize and intend that any power of
attorpey granted hersin or in the Bserow Agreement: (i) is coupled with an interest and is
irrevocable; (i) may be delegated by the Sharcholder Representative; and (i) shall survive the
death or incapacity of any Company Shareholder.

(d} H the Sharsholder Representative shall die, become disabled or otherwise
be unable to fulfill his responsibilities hereunder, within ten days after such death or disahility,
the Shareholder with a majority in interest of the balance held under the Escrow Agreement shall
appoint a spnccessor to the Shareholder Representative and fmmmediately thereafter notify the
Purchaser of the identity of such successor. Any such successer shall succeed the Stockholder
Representative as Shareholder Representative hereunder.

{e) All expenses incurred by the Sharsholder Representative in connection
with the performance of his dutics as Shayeholder Representative shall be bome and paxd by the
Company Shareholders,

510264 v&HN
Exa005100 33.

HO5000084764 3



' FILE No.818 04-08 '05 14:32  ID:CSC FAXK:850 558 1515 PAGE 44~ 81
H05000086764 3

(L4 Sharcholder Representative represents and wamrants that he iz an
“accredited investor” as such tenm is defined in Rule 501(2) of Regulation D under the Aci, is ot
an affiliate of Parent, and has such knowlcdge and sxperience in finaneial and business matiers
that he is capable of evaluating the merits and risks of investing in Parent Common Stock,

10.2  Further Assurances, Each party hereto shall execute and canse to be deliversd
to each other party hereto such instruments and other documenis, and shall take such other
actions, as such other patty may reasonably request (prior fo, at or after the Closing) for the
purpose of earrying ont or evidencing any of the transactions contemplated by this Agreement,

10.3 Fees and Expenses. Each party to this Agreement shall bear and pay all fees,
costs and expenses (including legal fees and accomnting fees) that have been incurred or that are
incurred by such party in conmection with the transactions contemplated by this Agreement,
including all fees, costs and axpenses incurred by such party in connection with or by virtue of
(a) the invesiigation and review conducted by Parent and its Representatives with respect to the
Company’s business {and the fumishing of information to Parent and its Representatives in
connection with such investigation and review), (b) the negotiaton, preparation and review of
this Agreement (including the Disclosure Schedule) and all agreements, certificates, opinions
and other instruments and documents delivered or to be dsiivered in connection with the
transactions contemplated by this Agreement, (¢} the preparation and submission of any filing or
notice required to be made or given in conmection with any of the transactions contemplated by
this Agreement, and the obtaining of any Consent required to be obtained in connsetion with any
of such transactions, and {d) the consuramation of the Merger; provided, however, that, (o the
extent the total amount of all such fees, costs and expenses incurred by or for the benefit of the
Company (including all such fees, costs and expemsss incured prior to the date of this
Agreement gnd including the amount of all special boruses and other amounts that may become
payable to any officers of the Company or other Persons in connection with the consummation of
the transactions contemplated by this Agreement} exceeds 515,000 in the aggregate, such fecs,
costs and expenses shall be borne and patd by the Desipnated Sharcholders and not by the
Company.

1.4 Attorneys® Fevs. If any action or procceding relating to this Agresment or the
enforcement of any provision of this Agresment is brought against any perty hereto, the
prevailing party shall be entitled to recover reasonable artomeys® fees, costs and disbursements
(in addition 10 211y other relief 10 which the prevailing party sy be entitled).

10.5 Notices. Any notice or other communication required or permitied to be
delivered to any party under this Agreement shall be in writing and shall be deemed properly
delivered, given and received when delivered (by hand, by registered mail, by courier or exprass
delivery service or by facsimile) to the address or facsimile telephone number set forth heneath
the name of such party below {or to such other address or facsimile telephone number as such
party shatl have specified in 2 written notice given to the other pariies hereto):

if to Parent:

Inguira, Inc.

851 Trarger Avenue, Suite 125
San Bruno, CA 94066-3022

310244 vSAHN
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Attn: Michael Murphy and Sean Crafts
if to the Company:

Conviveon Corporatiom

370 Centerpointe Circle

Suite 1178

Altamonts Springs, FL 3270t
Attn: Dov Rosenberg

if'to any of the Dwiﬁnated Sharcholders:

Conviveon Corporation

370 Centerpointe Circle

Suite 1178

Altamonte Springs, FL. 32701
Atin: Dov Rosepberg

10.6 Confidentiality. Withowt limiting the generality of anything contained in
Section 5.3, on and at ail times after the Closing Date, cach Designated Skarehiolder shatl keep
confidential, and shall not use or disclose to any other Person, any non-public document or other
non-public information in such Designated Shareholder’s possession that relates to the business
of the Company or Parent.

10.7 Counierparts. This Agreemnent may be exccuted in several counterparts, each of
which shall constitute an original and ajl of which, when taken together, shall constitute one
agreernent. .

1.8 Gaverning Law. This Agreement shall be constred in accordance with, and
governed in all respects by, the internal laws of the State of Califomia (without giving effect to
principles of conflicts of laws).

189 Snccessors and Assigns. This Agreement shall be binding upon: the Company
and ita successors and assigns (if amy); the Designated Sharcholders and their respective personal
representatives, executors, administrators, estates, hetrs, suceessors and assigns (if any); Parent
and its successors and assigns (IF any), and Merger Sub and its successers and assigns 6f any).
This Agreement shall inure to the benefit of: the Company; the Company’s shareholders (o the
extent set forth in Section 1.5); the holders of assumed Company Opfions (fo the extent st forth
in Section 1.6); Parent; Merger Sub; the other Indemnitees (subject to Section 2.8); and the
respective successors and assipns (if awy) of the foregoing. Parent may freely assign any or all of
its rights under this Agreement {inclnding its indemmification rights under Section 93, in whole or
in part, to any other Person without obtaining the consent or approval of any other party hereto or
of any ather Person.

10,10 Remedies Camulative; Specific Performance. The rights and remedies of the
parties hereto shall be cummlative (and got alternartive). The partics to this Agreement agree that,
in the event of any braach or threatened breach by any party to this Agreement of any covenant,
obligation or other provision set forth in this Agresment for the benefit of any other party ta this
510284 vAHN
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Agreement, such other party shall be entitled (in addition to any other remedy that may be
available to it) to (a) a decres or order of spocific performance or mandamus to coforce the
observance and performance of such covenant, ohligation or other provision, and (b)an

injunction restraining such breach or threatened breach.

16031 Waiver.

(®  No failure on the part of any Person to exercise any power, right, privilege
or remedy imder this Agreement, and ne-delay on the part of any Person in exercising any power,
right, privilege or remedy under this Agreement, shall operate as a waiver of such power, right,
privilege or remedy; and no single or partial exercise of any such power, right, privilege or
remedy shall preclude any other or firther exercise thereof or of any other power, right, privilege
or remedy.

™~ (b) Mo Person shall be deemed to have waived any claim arising out of this
Agreement, or any power, right, privilege or remnedy under this Agreement, unkess the waiver of
such claim, power, right, privilege or remedy is expressly ser forth in a written instrument duty
executed and delivered on behalf of such Person; and any such waiver shall not be applicable or
have any effect except in the specific instance in which it iz given.

10.12 Amendments. This Agreement may not be amended, modified, altered or
supplemented other than by means of a written instrurment duly executed and delivered on behalf
of all of the partics heroto.

10.13 Severability. Any term or provision of this Agreement that is invalid or
uneaforceable in any situation in any jurisdiction shall not affect the validity or enforceability of
the remaining terms and provisions hereof or the validity or enforceahility of the offending term
or provision in any other situation or in any other jurisdiction. If the final judpment of 2 court of
competent jurisdiction declares that any term or prevision hereof is invalid or unenforceable, the
parties hereto agree that the court making such determination shall have the power to limit the
term or provision, to delere specific words or phrases, or to replace any invalid or unenforceable
termo or provision with a term oy provision that is valid and enforceable and that comes closest to
expressing the intention of the invalid or unenforceable term or provision, and this Agreement
shal] be enforceable as so modified. In the event such court does not exercise the power granted
to it in the prior sentence, ths parties hereto agres to replace stich invalid or unenforceable term
or provision with a valid and enforceable term or provision that will achieve, o the extent
pessible, the economic, business and other purposes of such invalid or unenforceable term.

10.14 Entire Agreement. This Agreement and fhe other agreements referred to hersin
set forth the entire understanding of the parties hereto relating to the subject matter hersof and
thereof and supersede all prior agreemments and understandings among or between any of the
parties relating to the subject matter hereof and thereod,

16.35 No Interpretation Against Drafter. Berause the partics hereto have participated
in drafting this Agreement, there shall be no presumption against any party on the ground that
such party was responsible for preparing this Agreement or any part of it.

5102684 vA/HN
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n 3 skin &gt jo B¢ executed. and delivered as of

Michael 1. L CEQ /

COMIVEDN Acqmﬂ"lg!gzzz %ﬂ/
B:mww

J

COoNvIVEON CORMBEATION,
a Flotida corporation

By
Dow fosenbery, President

SHARFHOLDER REFREXENTATIVE:

By:
Dov Rosenberg

DESIGNATED SHARLBOLDERS: ]

Dov Ruscaberg

Pri=r Fhedey
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The parties hereto have caused this Agrecment to be executed and delivered as of |
March 31, 2005

InQuana, INC.,
a Delaware corporation

By:

Michast J. Murphy, CEQ

CONVIVEON ACQUISITION CORr.,
a Florida corporation

+

Michael J. Murphy, President

CONVIVEOR CORPORATION,
a Florida cag:am?
o B\ 1L
(jbsmt}ﬂg. Gmdem

SHARRHOLUER REPRESENTATIVE:

o D\ 121
fr/ﬁosenbcrg 0

Dmcm/-rmij.mnwms:
ijﬁsu}ber Q
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EXHIBITS
Exhibit A - Certain Definitions
Exhibit B - Directors and Officers of Surviving Corporation
Exhibit C - Cach Payment Schedule
Exhibit D - Form of Escrow Apreement
Bxhibit E - Form of Employment and Nonconpetition Agreement
Exhibit F - Form of Releass
Exhibit G - Employee Confidential Information and Inventions Assignment
Agresment
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ExmiBrr A
CERTAIN DEFINITIONS

For purposes of the Agreement (including this Exhibit A):

Acquisition - Transaction.  “Acquisition Transaction” shall mean any transaction
involving:

(a)  the sale, Hicense, disposition or acquisition of all or a matenal portion of
the Company’s busginess or assets;

Comparly, upoh extercise” br Togtine opasapisition.af. (iLany caniial steck. of other
accordance with the Company’s past practices), (i) any option, call, warrant or right
{whether or not immediatcly exercisable) to acquire any capital stock or other equity
security of the Company {other than stock options granted vo employees of the Company
in routine transactions in accordance with the Company’s past practices), or (iif) any
security, instrument or obligation that {s or may become converiible into or exchangeable
for any capital stock or other equity security of the Company; or

(c) any merger, consolidation, business combination, reorganization or similar
transaction involving the Company.

Agreement.  “Agreement” shall mean the Apgreement and Plan of Merger and
Reorganization to which this Exhibit A is attached (incinding the Disclosure Schedule), as it may
ba arpended from time to fime.

COBRA. “COBRA® shall mean the Consolidated Omnibus Budgst Reconcifiation Act
of 1985, as amended.

Company Affiliate. “Company Affiliate” shall mean any Person under common control
with the Company within the meaning of Sections 414({b), {2), (m)} and (o) of the Code, and the
regulations jssued thepeunder.

Company Coutract. “Company Contract™ shall mean any Contvact: {a) 1o which the
Company is a party; (b) by which the Company or any of its assets is or may become bound or
under which the Company has, or may become subject to, any obligation; or (¢) under which the
Company has or may acquire any right or mierest.

Company Employee. “Company Employee™ shall mean any cwrent or former
employee, independent contractor or director of the Company or any Company Affiliate.

Company Employee Agreement. “Company Employse Agreement” shall mean each
management, employment, severance, consulting, relocation, repatniation or e&xpafriation
agreement or other Contract between the Company or any Company Affiliate and any Company
Emplovee, other than any such management, employment, severance, consblting, relocation,
repatriation or exparriation agreement or other Coniract with a Company Employee which is

$10264 vSIHN
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terminable “at will” without any obligation on the part of the Company or any Company
Affiliate to make any payments or provide any bepefits in connestion with such terminarion.

Company Employee Plan. “Company Employee Plan™ shall mean any plan, program,
policy, practice, Coniract or other arrapgement providing for compensation, severance,
termination pay, deferred compensation, performance awards, stock or stock-related awards,
fringe benefits or other employee benefits or remuneration of any kind, whether written,
unwritten or otherwise, funded or unfunded, inchuding each “employee benefit plan,” within the
meaning of Section 3(3) of ERISA. (whether or not ERISA is applicable to such plan), that is or
has becn maintained, confributed to, ov required to be contributed to, by the Company or any
Company Affiliate for the benefit of any Company Employee, or with respect to which the
Company or any Company Affiliate has or may have any liability or obligation, except such
definition shall not include any Company Employee Agreement.

Company IF Confract. “Company [P Contract” shall mean any Contract to which the
Company is or was & party or by which the Company is or was bound, that contains any
assipmrnenst or license of, or any covenant not to assert or enforce, any mtellectual Property Asset
or that otherwise relates to any Intelleciual Property Asset developed by, with or for the
Company. '

Company Pension Plan. “Company Pension Plan” shall mean each Company Employee
Plan that is an “cmplayee pension benefit plan,” within the meaning of Section 3(2) of ERISA.

Company Sofiware., “‘Company Software” zhall mean any software {including firmware
and other software embedded in hardware devices) owned, developed (or currently being
developed}, used, marketed, distributed, licensed or sold by the Company at any time (other than
non-custornized third-party softwars licensed to the Company for internal use on a non-exclusive

basis),

Company Shareholder. “Cormapany Sharcholder” shall mean any holder of the
Company's capital stock.

Consent. “Comnsent” shall mean any approval, consent, ratification, permission, waiver
or authorization (including any Governmental Authorization).

Contract. “Contract” shall mean amy written, oral or other agreement, contract,
subcontract, lease, undersianding, instrument, note, warranty, insurance policy, benefit plan or
legally binding compmtment or undertaking of any nature,

Damages. “Damages™ shall include any loss, damage, injury, decline in value, Jost
opportunity, lability, ciaim, demand, settlemene, jodgment, award, fine, penalty, Tax, fee
(including reascnable attorneys™ fees), charge, cost {including costs of investigation) or expense
of any nature.

Disclosure Schedunle. “Disclosure Schedule” shall mean the schedule (dated as of the
date of the Agresment) delivered to Parent on behalf of the Company and the Designated
Sharsholders.

POL. “DOL” means the United States Deparmment of Labor.

510284 vSIHN
@ughas.o0C 2.

H05000086764 3



FILE MNo.818 0408 *05 14:36  1D:CSC FAK:850 558 1515 PAGE 53~ 61

H05000086764 3

Encumbrance. “Encumbrance™ shall mean any lien, pledge, hypothecation, charge,
mortgags, security interest, encumbrance, claim, infiingement, intesference, cption, right of first
refirsal, preemptive right, cormmunity property interest or resiriction of any nature (including any
restriction on the voting of any security, any restriction on the transfer of any ssenrity or other
asset, any resiviction on the receipt of any income derived from any asset, any restriction on the
use of any asset and any resiriction on the possession, exercise or transfer of any other attribnte
of ownership of any asset).

Entity. “Entity™ ﬁhall mean @y corporation {inchiding any non-profit corporation),
general partnership, limited partmership, limited liability partnership, joint venturs, estate, frust,
company (including any limited Hability company or joint stock company), firm or other
enterprise, association, organization or entity.

ERYSA. “ERISA™ shall mean the Employee Retirement Incoms Security Act of 1974, as
arnended.

Exchange Act. “Exchange Act” shall mean the Seenrities Exchange Act of 1934, as
amended,

FMLA. “FMLA” shall mean the Family Medical Leave Act of 1993, as amnended.

Foreign Plan. “Foreign Plan™ shall mean: (i) any plan, program, policy, practice,
Contract or other arrangement mandated by 2 Governmentsl Body other than the United Siates;
(ii) any Company Employee Plan msintained or contributed to by the Company or any Company
Affiliate that is not subject to United States law; and (iii) any Company Employes Plan that
covers or has covered Company Employees whose services are performed primarily outside of
the United States.

Government Bid. “Government Bid” shall mean any quetation, bid or proposal
submitied 1o any Governmental Body or any proposed prime contractor or higher-tier
subcontractor of any Goverrunental Body,

Government Contract. “Government Conmact™ shall mean any prime contract,
subcontract, letter contract, purchase order or delivery order executed or submitted to or ‘on
behalf of any Governmental Body or any prime contractor or higher-tier subcontractor, or under
which any Governmental Body or any such prime contractor or subcontractor otherwise has or
may acquire any right or interest,

Governmental Awthorization. “Governmental Authorization” shall mean any:  (a)
permit, license, cerfificate, franchise, permission, clearance, registration, qualification or
authorization issued, granted, given or otherwise made available by or under the suthority of any
Governmental Body or pursuant to any Legal Requirement: or (b) right imder any Contract with
any Governmental Body.

Governmental Bady. “Govemnmental Body™ shall mean amy: (a)nation, state,
cammonwealth, province, territory, county, municipality, district or other jurisdiction of any
narure; (b) federal, state, local, municipal, foreign or other govemment; or (¢) governmental or
quasi-governmental authority of any nature (including any govemmental division, department,

510264 vS/HN
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agency, cormmission, instrumentality, official, organization, unit, body or Entity and any court or
other tribunal).

HYPAA, “HIPAA™ shall mean the Health Insurance Portability and Aecountability Ast
of 1994, as amended,

Indemnitees. “Indemnitees™” shall mean the following Persons: () Parent; (b) Parent’s
cwrent and future affhates (including the Surviving Corporation);, (c) the respective
Repregentatives of the Persons referred to in clauses “(a)” and “(b)” above; and (d) the respective
successors and assigns of the Persons referred io in clauses “(3)", “(b)” and “(c)” above;
provided, however, that the Designated Shareholders shall not be deemed to be “Indemmitess.”

IRS. “IRS™ shalli mean the United States Internal Revenue Service.

Legal Proceeding. “Tegal Proceeding™ shall mean any action, snit, litigation, arbitration,
proceeding (inclnding any civil, criminal, adminisitrative, investigative or appellate proceeding),
hearing, inguiry, audit, examination or investigation commenced, brought, conducted or heard by
or before, or otherwise involving, any court or other Governmental Body or any arbitrator or
arbitration panel.

Legal Reguirement, “Legal Requirement™ shall mean any federal, state, logal,
municipal, foreign or other law, statute, constitution, principle of common law, resolution,
ordinance, code, edict, decree, rule, regulation, ruling or requirement issned, snacted, adopted,
promulgated, implemented or otherwise put Into effect by or under the auntherity of any
Governmental Body.

Material Adverse Effect. A violation or other maiter will be deemed to have a3
“Material Adverse Effect” on the Company if such violation or other matter (considered together
with all other matters that would cotstitute exceptions to the reprasentations and warrantics set
forth in the Agr=ement but for the presence of “Material Adverse Effect” or other materiality
gualifications, or any similar gualifications, in snch representations and warrantiesy would have a
material adverse effect on the Company’s business, condition, assets, Habilities, operations,
financial performance or prospects.

Person. “Person’™ shall mean any individual, Entity or Governmental Body.

Registered TP. “Registersd TP shall mean all InteBectual Properiy Assets that aze
registered, fled, or issued under the authority of, with or by any Goveamnmental Body, inciuding
all patents, registered copyrights, registered mask works and registered mrademarks and all
applicatians for any of the foregoing. '

Representatives. “Representatives” shall mean officers, directors, employees, agents,
sitorneys, accountants, advisors and representatives.

SEC. “SEC” shall mean the United States Securities and Exchange Conunission.

Securities Act. “Securiiies Act” shall mean the Securtties Act of 1933, as emended.

$10264 vSrHN
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Tax, “Tax™ shall mean any tax (including any income tax, fanchise tax, capital gains
tax, gross receipts tax, value-ardded tax, surtax, excise iax, ad valorem 1ax, ransfer 1ax, stamp
tax, sales tax, use tax, property tax. business tax, withholding tax or payrofl tax), levy,
assessment, tari ff, duty (inchding any customs duty), deficiency or fee, and any related charge or
amount (including any fine, penalty or interest), imposed, assessed or collected by or under the
authority of any Governmental Body.

Tax Return. “Tax Retwn” shail mean any refurn (including any information refurn),
report, Statement, declaration, sstimate, schedule, notice, notification, form, election, certificate
or other docrnent or information filed with or submitted to, or required to be filed with or
submitted to, any Govermmental Body in connection with the determinaiion, zssessment,
collection ar payment of any Tax or in connection with the administration, implementation or
enforcement of or compliance with any Legal Requirement relating to any Tax.

Transactional Agreements. “Transactional Agreements” shall mean:
{=y the Agrecment;
(b)  the Escrow Agreement; and

(=Y the Emplovment and Noncompetition Agresments.

5102648 vE/HN
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EXHIRITB
DIRECTORS AND OFFICERS OF SURVIVING CORFPORATION

Michael I. Murphy, sale direcior aud officer.

FH0264 vS/HN
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Exitisrr C
CASH PAYMENT SCHEDPULE
Angunst 1 or 30
days after close
of inQuira vonnd March 31,
Closing of financing Dec. 31, 2005 2006 } June 30, 2006
$I00,000  (per
s10,000 - $163,707 $145,000 $100,000 £SCFOW)
510264 vS/HN
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ExHiere D
FORM OF ESCROW AGREEMENT

510264 vSHN
@rg005.00C 1.

R0O5000086764 3



FILE Mo.B18 04-08 '05 14:37  [D:CSC FAX: 850 558 1515 . PABE 59 81 .

¥05000084764 ¥

ExsusiTE
FORM OF EMPLOYMENT AND NONCOMPETITION AGREEMENT

50264 v3/HN
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EXHIEIY F
GENERAL RELEASE

I hercby relesse, ecquit and forever discharge Conviveon Corporation, its parents and
subsidisries, and their respective officers, directors, agents, sexvanis, employees, attorneys, shareholders,
successors, assigns and affiliates, of and Fom any and a1} cleims, liabilides, demands, ¢auses of action,
©osls, eXpenses, aitomeys focs, damages, indennities and obligations of every kind and nature, in Taw,
equity, or otherwise, known and unknown, suspected and unsuspecied, disclosed and undisclosed, arising
out of or in any way related 1o agreements, events, acts or conduct at any time prior 1o and including the
execution date of this Agreement, including but not limited to: ! such claims and demands directly or
indirectly arising out of or in any way comnecied with my employment with the Company or the
termination of that employment; claims or depands related 1o salary, bonuses, commissions, stock, stack
options, or any other ownership interests in the Company, vacation pay, fringe benefits, expenss
reimbursements, severance pay, or any other formn of compensation; claims pursuant to any federsl, state
or lacal law, statute, or cause of sction including, but not limited 10, the feders] Civil Rights Act of 1964,
as amended; the federal Americans with Disabilities Act of 1990; the federal Age Discrimination in
Employment Act of 1967, as amended (“ADEA™); the California Fair Eraployment and Housing Act, as
amended; tort law; contract law; wrongfil discharge; discrimination; heressment; fraud; defamadon;
emotional distress; and breach of the implied covenant of good faith and fair dealing.

T acknowledge that 1 am knowingly and volunrily walving and releesing any rights [ may have
under the ADEA, a5 amended. ¥ also acknowledge thet the consideration given for the waiver and release
in the preceding pazagraph hereof is in addition to anything of value to which Y was already entitled. |
further acknowledge that I have been advised by this writing, 2= reouired by the ADEA, that: (a) my
wajver and release do not apply to any rights or claims that may arise after the execution date of this
Agresment; (B) T have been advised hercby that I have the right to consult with an attormey prior to
executing this Agreement; (¢) [ have twenty-one (21) days to consider this Agreement (although I may
choost to voluntarily sxecute this Agreement catlier); (d) ¥ have seven {7) days following the execution of
this Agreernent by the parties fo revoke the Agreement; and (¢} this Agresment will not be effective wunii
the date upon which the revocation period has expired, which wilt be the cighth day after this Agresment
is executed by me, provided that the Company has also executed this Agreement by that date (“Effective
Date™,

I UNDERSTAND THAT THIS AGREEMENT INCLUDES A RELEASE OF alLlL
EKNOWN AND UNKNOWN CLAYMS. T hereby expressly waive and velinquish all rights and benefirs
under the laws of the Srare of Florida and any ether jurisdiction with respect to my release of any
unknown or unsuspected slaims I may have against the Company.

By

{Signature)

Name:

{please print)

Bate: March , 2005

510264 vSHN
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ExXHIBIT G
EMPLOYEE CONFIDENTIAL INFORNMATION AND INVENTIONS ASSIGNMENT
AGREEMENT
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