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ARTICLES OF MERGER E /i R é

{Frafit Corporations)

The following articles of merger are submittad in agoordance with the Florida Business Corparation Act,
pursusat to secHon §07.1 105, Florida Statotes,

First: The oame and jurisdiction of the purvivieg corperation:

Nane - Jurisdiction

{ known! applicable)y
Sp E, loe. Flotida
Becand: The name and jurdsdiction of cach merglng cosporation:
N Risgicti

{Ef koo applicablc)
Spa-E, Acquisition Corp. Delawars

Thirg: The Plag of Merger is sitached.

Fawrth: The merger shall beeome uffective on the date the Artiles of Merger sre filed with the Florida
Departrent of Smte,

Q% b { (Enter 2 mpecific date. NOTH: A ciftctive date senol be prior to the date oF Rling or oibre
then 88 deys after merger fle dai )

Filth; Adoption of Merger by garviving comporation - (COMPLETE ONLY ONE STATEMENT)
The Plan of Morger was adopied by the shareholders of the surviving corparation on Jamary 13, 2007

The Plan of Merger waz sdopiad by the board of directors of the sswviving corperation on
and shareholder approval was not required.

Sixth: Adoption of Merger by prepping corporation(s} (COMPLETE ONLY ONE STATEMENT)
The Plan of Merger wes sdopted by the shareholders of the merging corporation(s} on Jaauary I8, 2007

The Plan of Merger waz adopied by the board of dirsctors of the merging corporation(s) on
and sharcholder approvet was not required.

{Attach addivional shesss if necessary}
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Seveath: SIGNATURES FOR EACH CORPORATION

Neme of . . - . £ igcivichual & Tit
Digector

$paE.lnc . David Suedhei, Chief Exesutive Offices

SpanE. Acuintion Corp James Wiegand, Ctuef Executive Offfcer

Trams- 311082 % Realesy il
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AGREEMENT AND PLAN OF MERGER
BY AND AMONG
SPA E, INC. A FLORIDA CORPORATION
SPA-E, INC., A DELAWARE CORPORATION

AND

SPA-E ACQUISITION CORP.
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This AGREEMENT AND PLAN OF MERGER (this "Agreernent™) 1s made and entered
into as of January 18, 2007, aroong Spa-E, Inc, a Delaware corporation ("Parent"), SpaE, Inc.. 2
Florida corporation {"Spa B FL") and Spa-E Acquisition Corp., a Delaware corporation and
wholly-owned subsidisry of Parent {"Spa ~E Sub").

RECITALS

A, Upon the terms and subject o the conditions of this Agreement aud in accordance
with the Delaware General Corporation Law ("Delaware Law"™) and the Florida Business
Cotporation Act, Parent, Spa E FL and Spa-E Sub intend to enter into 2 business combination

. transaction.

B. The Board of Directors of 8pa E FL (i) has determined that the Merger (as
defined in Section 1.2 below) iz consistent with and ip furtherance of the long-term business
strategy of Spa E FL and fair to, and in the best interests of, Spa E FL and its siockholders, {ii)
has approvad this Agreement, the Merger and the other transactions contemplated by this
Agresment, (i) bas adopted a resolution declaring the Merger advisable and (iv) has determined
o recorumend that the stockholders of Spa E FL adopt this Agreement.

C. The Board of Directors of Parent (§) has determined that the Merger is consistent
with and in furtherance of the long-term business strategy of Parent and fair to, and in the best
interests of, Parent and its stockholders, (ii) has approved this Agreement, the Mexger zad the

ther transactions contemplated by this Agreement, {iii) has adopted a resolution declaring the
erger advisable and (iv) has approved the issuance of shares of Parent Corwnon Stock {as
fined below) pursnant to the Merger (the "Share Issuance”).

D. The Board of Directors of Spa-E Sub (i) hag determined that the Merper is
igient with and in furtherance of the long-tertn business strategy of Spa-E Sub, and fair to
d in the best interests of, Spa-E Sub. and its stockholders, (3i) has approved this Agreement,
Merger and the other transactions contemplated by this Agreement; and (1) has adopted a
soiution declaring the Merger advisable,

NOW, THEREFORE, in ¢consideration of the covenants, proraises and representations set
f?rﬂ; herein, and for other good and valuable considaration, the receipt and sufficiency of which
are hereby acknowledged, the parties agree as follows:

ARTICLE 1
IHE MERGER

1.1 The Merger. At the Effective Time {as defined in Section 1.2 hereof) and
subject to and upon the terms and conditions of this Agreement and the applicable provisions of
the Delavare General Corporation Law ("Delaware Law®), Spa-E Sub shall be merged with angd
into Spa E FL (the “Merger™), the separate corporate existence of Spa-E Sub shall cease and
Spa E FL shall continue as the surviving corporation and shail become a wholly-owned
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subsidiary of Parent. The surviving corporation after the Merger is sometimes referred to
hercinafter as the "Spz E FL Surviving Corporation.”

1.2  Effective Time. Unless this Agreement is earlier tetminated pursuant to Article
VII hereof, the closing of the Merger and the other transactions contemplated by this
Agreement {the "Closing™} will take place at the offices of Spa E FL, at a time and date o be
specified by the parties, but in no event later than two (2) business days following satisfaction
or waiver of the conditions set forth in Article VI hereof. The date upon which the Closing
actually otcurs is herein refexred 1o as the "Closing Date.” On the Closing Date, the parties
hereto shall cause the Merger to be consummated by filing a Certificate of Merger (or like
instrument) {a “Certificate of Merger") with the Secretary of State of the State of Delaware, in
gecordance with the relevant provisions of Delaware Law (the times at which the Merger has
become fully effective (or such later time as may be agreed in writing by Spa E FL and
specified in the Certificate of Merger) is referred t¢ herein as the "Effective Time").

1.3 Effect of the Merger. {a)  Atthe Effective Time, the effect of the Merger shall
be as provided in the applicable provisions of Delaware Law. Without limiting the generality
of the foregoing, and subject thereto, at the Effective Time, except as provided herein, all the
property, rights, privileges, powers and franchizes of 8pa E FL and Spa-E Sub. shall vest in the
Spa E FL Surviving Corporation, and all debts, liabilities and duties of Spa E FL and Spa-E Sub
shall become the debis, liahilities and duties of the Spa E FL Surviving Corporation.

(b}  Prior to or af the Effective Time, the properties and assets of Parent and its
Subsidiaries {as defined in Scction 2.1) will be free and clear of any and all encumbrances,
charges, claims equitable interssts, liens, options, pledges, security interests, mortgages, rights of
firgt refusal or restrictions of any kind and nature (collectively, the “Encumbrances™), except for
guch liabilitics, accounts payeble, debts, adverse claims, duties, responsibilities and obligations
of every kind or nature, whether accrued or unacerued, kunown or unknown, direct or indirect,
gbsolute, contingent, liquidated or unliquidated and whether arising under, pursuant to or in
connection with any contract, tort, strict Hability or otherwise (collectively the “Liabilities™) of
Parent which shall be set forth in Schedule 1.3,

1.4  Certificates of Inpprporation; Bylaws. (a) Unless otherwise determined by Spa
E FL prior to the Effective Time, at the Effective Time, the Cartificate of Incorporation of Spa
ETFL as in effect immediately pricr to the Effective Time shall be the Certificate of
Incorporation of the Spa B PL Surviving Corporation at and afler the Effective Time until
thereafter amended in accordance with Florida Law and the terms of such Certificate of
Incorporation,

(1)  Unless otherwise determined by Spa B FL prior to the Bffective Time, (i}
the Bylaws of Spa E FL s in effect immediately prior to the Effective Time shall be the Bylaws
of the Spa E FL Surviving Corporation at and afier the Effective Time, until thereafter amended
in accordance with Delaware Law and the terms of Certificate of Incorporation of the Spa EFL
Swrviving Corporation and such By Laws.

‘ 1.5  Spa E FL Divectors and Officers. {a) Uniess otherwise determined by Spa E FL
prior fo the Effective Time, the directors of Spa-E Sub immediately prior to the Effective Time
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ghall be the directors of the Spa E FL Surviving Corporstion and at and after the Effactive
Time, each to hold the office of a director of the Spa E FL Sarviving Corporation in accordance
with the provisions of Delawere Law and the Certificate of Incorporation and Bylaws of the
Spz E FL Surviving Cerporation vatil their successors are duly elected and qualified.

(&}  Unless otherwise determined by Spa B FL prior to the Effective Time, the
officers of Spa-E Sub immediately prios to the Bffective Time shall be the officers of the Spa E
FL Surviving Corporation at and afier the Effective Time, each to hold office in accordance with
the provisions of the Bylaws of the Spa E FL Surviving Corperation.

1.6  Bffeut on Capital Stocks. Subject to the terms and conditions of this Agreement,
at the Effective Time, by virtue of the Merger and without any action on the part of Parent, Spa
£ FL and Spa-E Sub or the holders of any of the following securities, the following shall occur:

() Conversion of Spa E FL Common Stock. Each share of Common Stock,
par value $1.00 per share of Spa B FL (the "Spa E FL Common Stock") issued and outstanding
immediately prior o the Effective Time (excluding any share of Spa E FL Commeon Stock to be
canceled and extinguished pursuant to Section 1.6(b) will be automatically converied {subject to
Sections 1.6(e)} into nine thousand , eight hundred and fifty (9,850) shares of Common Stock,
par value $0.0001 per share, of Parent (the "Parent Common Stock™), such that the holders of
Spa B FL Common Stock will, in the aggregate, receive nine million, eightf hundred and Sty
thousand (9,850,000) shares of Parent Commeon Stock (such aggregate shares of Parent Common
Stock being referred to in this Agreement as the "Spa E FL Merger Consideration').

(by  Cancellation of Spa E FL Stock. Bach share of Spa E FL Common Stock
held by Spa E FL or any direct or indirect wholly-owned subsidiary of Spa B FL immediately
prior to the Effective Time shall be canceled and extinguished without any conversion thereof.

{c}  Adjusimenis 1o Spa E FL Merger Consideration. Bxcept as described in
Section 1.8, the Spa E FL Merger Consideration shall be adjusted to reflect appropriately the
effact of any stock splif, reverse stock split, stock dividend {including any dividend or
distribution of sequrities convertible into or exercizable or exchangesble for Parent Common
Stock or Spa E FL Common Stock), reorganization, recapitalization, reclassification,
combination, exchange of shares or other ke change with respect to Parent Common Stock or
Spa B FL Common Stock gecurring or having & record date on or after the date hereof znd prior
to the Effective Time.

{(d)  Fractional Shares. No fraction of 8 share of Parent Coimnmon Stock will
be issued by virtue of the Merger. In lien thereof any fractiona! share will be rounded to the
aecarest whole share of Parent Common Stock {with .5 being rounded ugp).

1.7 Surrendep of Certificafes.  Parent to Provide Comsmon Stock. Prowptly afier
the Effective Time, Parent shall make available in accordance with this Article I, the shares of
Parent Common Stock issuable pursuant to Section 1.6(a) in exchange for outstanding shares of
Spa E FL Common Stock.
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()  Bxchange Procedures. Prompily after the Effective Time, Parent shall
mail to each holder of record (as of the Effective Time) of a certificate or certificates, which
immediately prior to the Effective Time represented outstanding shares of Spa B FL. Common
Stock {ths "Certificates”) (i} a letter of transmittal in customary form (which shall specify that
delivery shall be effected, and risk of loss end title to the Caxtificates shall pass, only upon
delivery of the Certificates to the Parent’s Transfer Agent; and (ii} instructions for use in
effecting the surrender of the Certificates in exchange for certificates representing shares of
Parent Common Siock pursvant to Section 1.6(a). Upon sutrender of Certificates for
cancellation to the Parent, together with such letter of tranamittal, duly completed and validly
executed in accordance with the instructions thereto, the holders of such Certificstes shall be
entitled to receive in exchange therefor certificates representing the number of whole shares of
Parent Common Stock into which their shares of Spa E FL Common Stock were converted
pursuant to Section 1.6(a), and the Certificates so surrendered shall forthwith be canceled. Until
so surrendered, sutstanding Certificates will be deemed, from and after the Effective Time, to
evidence only the ownership of the number of whole shares of Parent Common Stock info which
such sheres of Spa B FL Common Stock shall have been so converted (including any voting,
notice or other rights associated with the ownership of such shares of Parent Common Siock
under the Certificate of Incorporation or Bylaws of Parent or under the DGCL).

) Transfers of Ownership. I certificates representing shares of Parent
Common Stock are to be issued in a name other than that in which the Cextificates surrendered in
exchange therefor are registered, it will be a condition of the issuance thereof that the Certificates
s0 surrendered will be properly endorsed and otherwise in proper form for transfer and that the
persons requesting such exchange will have (i) paid to Parent or any agent designated by it any
transfer or other taxes required by reason of the issuance of cerfiflcates representing shares of
Parent Commmon Stock in any name other than that of the registered holder of the Certificates
smrendered, or {ii) established to the satigfaction of Parent or any agent designated by it that
guch tax has been paid or is not payable.

(d)  Reguired Withholding. Each of the Parent and Spa E FL Surviving
Corporation shall be eniitled o deduct and withhold fom any consideration payable or otherwise
deliverable pursuant to this Agreement to any holder or fosmer holder of Spa E FL Comimon
Stock such amounts as may be reguired {o be deducied or withheld therefrom under the United
States Internal Revenue Code of 1986, as amended, {the “Code™) or state, local or foreign tax
1aw. To the extent such amounts are so deducted ox withheld, such amounts shall be treated for
all purposes under this Agreernent as having been paid to the person to whom such amounts
would otherwise have been paid.

{e)  No Liability. Notwithstending anything to the contrary in this Section 1.7,
neither the Parent nor the Spa E FL Surviving Corporation nor any parfy hereto shall be Hable to
& holder of shares of Parent Common Stock, Parent Preferzed Stock or Spa E FL Common Stock
for any amount properly paid to a public official pursuant to any applicable abandoned property,
sscheat or similar law,

1.8 No Further Ouwnership Rights {3 Spa F FL Commeon Stock. All shares of Parent
Comynon Stock issued in acoordance with the terms heregf shall be deemed to have been issued
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in full satisfaction of all rights pertaining to such shares of Spa E FL Common Stock. After the
Effsctive Time, there shail be no further registration of transfers on the records of Spa E FL
Surviving Corporation of shares of Spa E FL Common Stock which were outstanding
immediately prior to the Effective Time. If, after the Effective Time, Certificates ave presented
to Spa B FL Surviving Corporation for any reason, they shall be canceled and exchanged as

provided in this Article 1.

1.9 Lost, Stolen or Destroved Certificates, In the event that any Certificates shall
have been lost, stolen or destroyed, the Parent shall issue and pay in exchange for such lost,

stolen or destroyed Certificates, upon the making of an affidavit of that fact by ihe holder
thereof, certificates representing the shares of Parent Commeon Stock into which the shares of
Spa B FL Common Stogk represented by such Certificates were converted pursuant to Section
1.6(a); provided, however, that the Parent may, in its discretion and ag a condition precedent to
the issuance of such certificates representing shares of Parent Common Stock requive the owner
of such lost, stolen or destroved Certificates to deliver 2 bond in such sum &s it may reasonably
direct as indemnity against any claim that may be made against Parent or Spa E FL Surviving
Corporation with respect to the Certificaies alleged to have been lost, stolen or destroyed,

1.10  Tax Treatment. It is intended by the parties hereto that the Merpger shall
constitute a reorganization within the meaning of Section 368(a) of the Code. Each of the
parties hereto adopt this Agreement as a "plan of reorganization” within the meaning of
Sections 1.368-2(g) and 1.368-3(x) of the United Statcs Treasury Regulations (the
“Begulations™). Both prior to and after the Clocing, each party's books and records shali be
maintained, and all federal, state and Iocal income tax retums and schedules thersto shall be
filed in a manner consistent with the Merger being qualified as a reverse iriangular merger
under Section 368(a}(2)}(E} of the Code (and comparable provisions of any applicable state or
local Jaws).

111 Taking of Necessarv Action: Further Action, IE, at any time afier the Effective
Time, any further action i3 necessary or desirable to carry out the purposes of this Agreement
and to vest the Spa E FL Surviving Corporation {and/or its successor in interest) with full right,
title and possession to all assets, property, rights, privileges, powers and franchises of Spa E FL
and Spa-E Sub, the officers and directors of Parent and the Spa E FL Surviving Corporation
shall be fully authnnzad {in the name of Spa-E Sub , Spa E FL and otherwise) 1o take il such
necessary action.
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ARTICLED
B S AND W, OF SPA B

Except as set forth in the corresponding sections or subsections of the disclosure letter
delivered to Parent by Spa E FL on or prior o entering Info this Agreement 2 copy of which is
attached hereto as Exhibit A and incorporated herein by this reference (the "Spa EFL
Schedule®), Spa E FL hergby represents and warrants to Parent and Spa-E Sub that:

2.3 Organization of Spa E FL. (a) Spa E FL it a corporation duly organized, validly
existing and in good standing under the Jaws of Florida; has the corporate power and anthority
to own, lesse and operate Hs assets and property and to carry on its business as now being
conducted; aud is duly qualified to do business and in good standing as a foreign corporation in
each jurisdiction in which the failure to be so qualified would have a Spa E FL. Material
Adverse Effect. As used in this Agreement, the term (i) “Subsidiary” means the subsidiaties of
Spa E FL set forth in Schedulg 2.1 of the Spa E FL Schedule and (ii) "Spa E FL Material
Adverse Bffect" means a material adverse effect on the condition (financial or otherwise),
business, assets or resulis of operations of Bpa E FL and its Subsidiaries as a whole, or on the
shility of the Spa E FL to consurumaie the transactions confemplated by this Agreement; it
being understood, however, that Spa E FL's continning incurrence of losses, #g long as such
fosses are in the ordinary course of business and are comparable to those incurred by Spa E FL
prior to the date hereof, shall not, alone, be deemed to be a Spa E FL Material Adverse Effect.

(b}  Spa E FL has delivered to Parent a true and complete list of all of Spa E
FL's Subsidiaries, indicating the jurisdiction of incorporation of each Subsidiary and 8pa E FL's
equity interest therein.

(¢}  Spa E FL hag delivered or made available fo Parent a true and correct copy
of the Articles of Incorporation and Bylaws of Spa E FL and similar governiog instruments of
each of its Subsidiaries, each as amended to date, and sach such insirument is in full force and
effect, Neither Spa E FL nor any of its Subsidiaries is in violation of any of the provisions of its
Asticles of Incorporation or Bylaws or equivalent governing instruments,

2,2 BSpa E FL Capital Stractare. The authorized capital stock of Spa E FL consisty of
1,000 ghares of Common Stock, par value $1.00 per share, of which there were 1,000 shares
issued and cutstanding as of December 31, 2006, All outstanding shares of Spa E FL Common
Stock are duly authorized, validly issued, fully paid and non-assessable and are not subject to
preempiive rights created by statute, the Articles of Incorporation or Bylaws of Spa E FL, or
any agreement or document to which Spa E FL is & party or by which it is bound. Schedule 2.2
lists (3} each ovtstanding option fo acquire shares of Spa B FL Common Stock as of December
31, 2006, the name of the holder of such option, the number of shares subject to such option,
the exercise price of such option, the number of shares as to which such option will have vested
at such date, the vesting schedule for such option and whether the exercisability of such option
will be accelerated in any way by the transactions conternplated by this Agroement or for any
other reason and indicates the extent of acceleration, if any, and (i) each outstanding Spa E FL
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Warrant as of Decsmber 31, 2006, the name of the kolder of such Spa E FL ‘Warrant and the
exercise price therefor,

23  Obligations With Respect to Capitel Stock. Except as set forth in Section 2.2,
thers are no oquity Securities, parmership interests or similar ownership interests of any class of
Spa E FL, or any securities exchangeable or convertible fnto or exercisable for such equity
securifies, partnership interests or similar ownership interests isgned, reserved for issuances or
outstanding. Except for securities Spa E FL owns, directly or indirectly fhrough one or more
Subsidiaries, there are no equity securities, partnership Interests or similar ownership interests
of any class of any Subsidiary of Spa B FL, or any security cxchangeable or convertible into or
exercisable for such equity securitics, partnership interests or similar ownership interests issued,
reserved for issuance or outstanding, Except as set forth in Section 2.2, there arc no apticas,
warrants, equity securities, partnership intevests or similar ownership interests, calls, nights
(including preemptive rights), commitments or agreements of any character to which Spa EFL
or any of its Subsidiariss is a party or by which it is bound obligating Spa B FL or any of its
Subsidiaries to issus, deliver or sell, or cause to be issued, delivered or sold, or repurchase,
redeern or otherwise acquire, or cauge the repurchase, redemption or acquisition, of any shares
of capital stock of Spa E FL or any of its Subsidiaries or obligating Spa E FL or any ofits
Substdiaries to grant, extend, accelerate the vesting of or enfer into any such option, warrant,
equity security, partnership interest or similar ownership interest, call, right, comaitment or
agresmeant. Except as set forth in Schedyle 2.3, there are no registration rights and, to the
knowledge of Spa E FL there are no voting trusts, proxies or other agreemenis or
understandings with respect to any equity security of any class of Spa E FL or with respect io
any equity security, parmership interest or similar ownership interest of any class of any of its
Suhsidiaries,

24  Anthority. (a) Spa E FL has all requisite corporate power and antherity to enter
into this Agreement and to consummate the transactions contemplated hereby and thereby. The
execution and delivery of this Agreement and the copsummation of the fransactions
contermplated hershy, have been duly authorized by all necessary corporate action on the part of
Spa E FL, subject only to the adoption of this Agreement by Spa E FL's stockholders and the
filing and recordation of the Articles of Merger pursuant to Florida Law and the Certificate of
Mexger pursuant to Delaware Law. A vote of the bolders of at least a majority of the
outstanding shaves of the Spa E FL Common Stock is required for Spa E FL's stockholders to
approve and adopt this Agreement and approve the Merger. This Agreement hes been duly
executed and delivered by Spa E FL and, assuming the due authorization, execution and
delivery by Parent and Spa-E Sub, constitutes the valid and binding obligations of Spa E FL,
enforceable in accordance wiih its respective terrns, except as enforceability may be lirnited by
bankruptey, insolvency, fraudnlent transfer, reorganization, moratorium and other similar laws
and general principles of equity. The execution and delivery of this Agreement by Spa EFL
does not, and the performance of this Agreement by Spa E FL will not, (i) conflict with or
violate the Articles of ncorporation or Bylaws of Spa E FL {the "Spa E FL Charter
Documents™) or the equivalent organizations] documents of any of its Subsidiaries, {if) subject
to compliance with the requirements sef forth in Section 2.4(b) below, conflict with or violate
any law, rale, regulation, order, judgrent or decree applicable to Spa E FL or any of'iis
Subsidiaries or by which its or any of its respective properties is bound or affected, or (i}
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except as set forth in Schedule 2.4, result in any breach of, or constitute & default {or an event
that with notice or lapse of time or both would become a defanit) under, or impair Spa E FL's
rights or alter the rights or obligations of any third party under, or to Spa B FL's knowledge,
give 10 others any rights of termination, amendment, acceleration or cancellation of, or result in
the creation of a Ben or encumbrance on amy of the properties or assets of Spa E FL or any of its
Subsidiaries purspant to, any note, bond, morigage, indenture, contract, agreement, lease,
license, permit, franchise or other instriment or obligation to which Spa E FL or any of its
Subsidiaries is a party or by which Spa E FL or any of its Subsidiaries or its or any of its
respective properties are bound or affected, except o the extent such conflict, vielation, breach,
default, impairment or other effect would not, in the case of clause (i) or (iii), individually ot in
the aggregate, reasonably be expected 1o have & Spa E FL Material Adverse Effect.

(b)  Nocongent, approval, order or anthorization of, o registration, declaration
or filing with any court, administrative agency or conmission or othér governmental anthority or
mstrumentality {a “Governmental Entity”) is required by or with respect to Spa EFL in
connection with the execution engd delivery of this Agreement, or the consummation of the
transactions contemplated hereby, except for (i) the fling of the Certificate of Merger with the
Secretary of State of Delaware and the Articles of Merger with the Secretary of State of Florida,
(i1} such consents, approvals, orders, authorizations, registrations, declarations and filings a8 may
be required under applicable federal and state securities laws and (i) such other consents,
authorizations, filings, approvals and regisirations which, if not obtained or made, individuslly or
in the aggregate, would not be reasonably likely to have a Spa E FL Materlal Adverse Effect.

2.5 SpaE FL Finencial Statements. On or before February 15, 2006, Sps ETL shall
provide to Parent, the audited consolidated balance sheets of Spa B FL and its Subsidiaries ag of
December 31, 2605 and December 31, 2006 together with the related consolidated staternenis
of income and ¢ash flows for the fiscal years of Spa E FL then ended December 31, 2005 and
December 31, 2006 (collectively, the “Spa E FL Financie] Staternenis™). Each of the Spa EFL
Financial Statements (including, in each case, any related notes thereto) was and will be
prepared in accordance with generslly accepted accounting principles (“GAAP ) applied on a
congistent basis throughout the periods involved, and each fairly presents and will fairly present
the consolidated financial position of Spa E FL and it Subsidiaries as of the respective dates
thereof and the consclidated regults of its operations and cash flows and stockholder equity for
the periods indicated. Except as disclosed in the Spa E FL Financial Statements, 8pa E FL does
not have any liabilities (absclute, acerued, contingent or otherwise) of a nature required fo be
disclosed on a balance sheet or in the related notes to the consolidated financial statements
prepared in accordance with GAAP which are, individually or in the aggregate, material to the
business, resuls of opexations or financisl condition of Spa B FL, except Habilities incurred
since the date of the Year-End Financial Statements in the ordinary course of business
consistent with past practices and which would not reasonably be expected to have a Spa EFL
Material Adverse Effect.

2.6  Abseges of Certain Changes or Evenis. Except as contemplated by this
Agreement, since the date of the Spa E FL Balance Sheet, Spa E FL and its Subsidiaries have
conducted their respective businesses only in, and have not engaged in any material tratisaction
other than according to, the ordinary and usual course of such businesses and there has not been
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{i} any change that, individually or in the aggregate, has had or i3 reasonably likely to have 2
fpa B FL Materis! Adverse Effect; (ii) any material dsmage, destruetion or other casoalty loss
with respect to any material asset o property owned, leased or otherwise used by Spa E FL or
any of its Subsidiaries, whether or not covered by insurance; (iii) any declaration, setling aside
or payment of any dividend or other distribution in cash, stock or property in respect of the
capital stock of Spa E FL, except for dividends or other distributions on its capital stock
publicly annownced prior to the date hercof and except as expressly permitted hereby; (iv) any
event that would constitute a violation of Section 4.1 hereof if such event ocoutred after the
date of this Agreement and prior to the Effective Time; or {v) any change by SpaE FL in
accovmting principles, prectices or methods. Since the date of the Spa E FL Balance Sheet,
except as set forth in Schednile 2.6, there has not been any increase in the compensation payable
or thet could becorne payable by Spa E FL to officers or key employees or any amendment of
the Spa E FL Option Plan other than increases or amendments in the ordinary course of
business consistent with past practice or (y) as required by any relevant empioyment agresment,
option agreemment or (z) which, individually or in the aggregate, would not reasonably be
expected to have a Spa E FL Material Adverse Effect.

2.7  Taxes. (a) For purposes of this Agreement, (i) "Taxes” shall mean all Federal,
state, local, foreign, provincial, territorial or other taxes, impors, tariffs, fees, levies or other
similar assessments or lisbilities and other charges of any kind, including income taxes, profits
taxes, franchise taxes, ad valorem taxes, excise taxes, withholding taxes, stamp taxes or other
taxes of or with respect to gross receipts, prenyiums, res] property, personal property, windfall
profits, sales, use, transfers, licensing, employment, social security, workers' compensation,
uneraployment, payroll and franchises imposed by or vmder any law {(meaning all laws, statutes,
ordinances and regulations of any governmental authority inchuding all decigions of any court
having the effect of law); and any other taxes, duties or assessments, iogether with all interest,
penalties and additions imposed with respect 10 such amounts; (i} "Tax Refurns® shall mean
any declaration, return, report, schedule, cerfificate, statement or other similar document
(including relating or supporting information) required to be flgd with any Taxing Authority
(as defined below), oy where none is required to be filed with s Taxing Aathority, the statement
or other document issued by the applicable Taxing Auathority in connection with any Tax,
including, without limitation, any information retun, claim for refind, amended return or
declaration of estimated Tax; and (ifl) "Taxing Authority” shall mean any domestic, foreign,
Federal, national, provincial, state, county or municipal or other local government or court, any
subdivision, agency, commission oy autharity thereof, or sny quasi-governmental body
exercising tax vegulatory authority.

(b)  Spa EFL apd each of its Subsidiaries, (i) have timely filed a1l Tax Returns
that are required to have been filed by it with all appropriate Taxing Authorities (and atl such
retums are true and correct and fairly reflect in all material rospects its operations for tax
purposes); and (i) have timely paid all Taxes shown as owing on such Tax Returns or assessed
by any Taxing Authority (other than Taxes the. validity of which are being contested in good
faith by appropriate proceedings). Between July 23, 2003 and the Closing Diate, neither Spa E FL
vor any of its Subsidiaries bas incurred {or will incur) a Tax lability other than 4 Tax lizbility in
the ordinary course of business and i accordance with past custom and practice. The
assessrnent of any additional Taxes for periods for which Tax Returns have been filed is not

dpiPT  Tovd ) de00 10 o §ISLTTTHEE EEGT LBBI/ET/LE



expacted o exceed reserves made in accordance with GAAP and reflected in the Spa EFL
Financial S{atements and the Spa B FL Balance Sheet and, to Spa E FL's knowledge, thers are no
material unresoivad questions or ¢lrims conceming Spa E FL's or any Subsidiaries’ tax Hability.

" ‘Neither Spa E FL's nor any Subsidiarics' Tax Returns have been reviewed or audited by any
Taxing Authority and no deficiencies for any Taxes have been proposed, asserted or gsgessed
either orally or in writing against Spa E FL or any of its Subsidiaries that are not adequately
veserved for in accordance with GAAP. No liens exist for Taxes (other than Hens for Taxes not
yet due and payeble) with respect to any of the assets or properties of Spa E FL or eny
Subsidiary.

{c}  Neither Spa E FL nor any Subsidiary has outstanding sny sgreements or
waivers extending, or having the effect of extending, the statute of limitations with respect to the
assessment or collection of any Tax or the filing of any Tax Retum.

(d)  Neither Spa B FL nor any Subsidiary is a party to or bound by any tax-
gharing agreement, fax indemmity obligation or similar agreement, mrangement or practice with
respect fo Taxes (including any advance pricing agreement, closing agreement or other
agresment relating to Taxes with any Taxing Authority).

(e}  Except as set forth on Sghedyle 2.7, Spa E FL shall not be required to
inchude in & taxable period ending after the Closing Date any taxable income sttributable fo
income thai accried in & prior taxable period but was not repognized in any prior taxable period
as a result of the installment method of accounting, the long-tenin contract method of accounting,
the cash miethad of accounting or Section 481 of the Code or any comparable provision of state,
local or foreign Tax law, or for any other reason.

£ Except as set forth on Schedule 2.7, neither Spa E FL, nor any of its
Subsidiaries or affiliates, has made with respect to Spa E FL any consent under Section 341 of
the Code, no property of Spa E FL is "tax exempt yis¢ property” within the mearing of Section
168(h) of the Code, and none of the assets of 8pa E FL {s subject to 2 lease under Section
7701{h} of the Code or under any predecessor section thereof

(g}  Spa B FLbas complied in all material respects with all applicable faws
relating to the payment and withholding of Taxes (inchuding, without limitation, withholding of
Taxes pursnant to Sections 1441, 1442, 3121, 3402 and 3406 of the Code or any comparable
provision of any state, local or foreign laws) and has, within the time and in the manner
prescribed by applicable law, withheld from and paid over o the proper Taxing Authorities all
amounts required to be so withheld and paid over under applicahle laws. '

(1) The net operating losses ("NOL") of Spa E FL or any of iis Subsidiaries
are nof, as of the date hereof, subject to Section 382 or 269 of the Code, Regulation Section
1.1502-21(c}, or any similar provisions or Regulations otherwige limiting the use of the NOLs of
Spa E FL or its Subsidiaries,

{i) Bpa E FL is not, and has not been for the five years precoding the Closing,

:h ”lgﬁf;; States real property holding company” {as such term is defined in Section 897(c)(2) of
e Code},
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(i Ags of the date hereof, to the knowledge of Spa E F1, neither Spa E FL nor
any of its Subsidiaries or affiliates has taken or agreed to take any action or failed 1o take any
action that would prevent the Merger flom constifuting a reorganization within the meaning of
Section 368(a)} of the Code.

{)  Anydeficiency resulting from any audit or examination relating to Taxes
of Spa B FL. by any Taxing Authority has been timely paid.

h Except as set forth on Schedule 2.7, no power of attorney with respeci to
any Taxes has been exeented or filed with any Taxing Authority by or on behalf of Spa E FL.

2.8  Patenis and Trademarks, As uged in this Agreement, "lntellectual Property”
means (i) all inventions (whether patentable or unpatentable and whether or not reduced to
practioe}, all improvements thereto, and all patenis, patent applications and patent disclosures,
together with all reissuances, continuaijons, divisionals, substitutions, continuations-in-part,
provisionals, tevisions, extensions and re-examinations thereof, (ii) all trademarks, service
marks, trade names, 10g0s, corporate names and Internet dorpain names, including alt goodwill
associated therewith, and sll applications, registrations and renewals in conneciion therewith,
{iii) all copyrights and all applications, registrations and repewals in connection therewith, (iv)
all trade secrets and confidential business information (including ideas, research and
development, copyrights, know-how, formulas, compositions, manufecturing and production
processes and techniques, technical date, designs, drawings, specifications, customer and
supplier ligts, pricing and cost information and business and marketing plans and proposals), (v)
all computer programs and software (including data and refated documents), (vi) all know-how,
research information, research data and notebooks and (vii) all other proprietary rights.
Schedule 2.8 contains a complete list of all Intelicctual Property repisteted in Spa E FL's name
and material to Spa E FL's business as conducted ag of the date hereof (collectively, the "Spa E
FL Registered Intellectual Property™), which registrations are valid. Spa E FL's use of
Intellectus! Property does ot constitute an infringement of any third party's rights that could
reasonably be expected to result in a Spa E FL Material Adverse Effect. Bxcept as sef forth on
Schedule 2.8, Spa E FL owns, free and clear of any Liens, all right, title and interest io the Spa
E FL Registered Intollectual Property. With respect to Intellectual Property, other than the Spa
E FL Registered Intellectual Property, used or held for use by Spa B FL in its business as
conducied as of the date hereof (the "Other Intellectual Property'), Spa B FL owns, controls or
has g right to use, jo the extent necessary to conduct its business in a manner generally
consistent with its past practice, such Other Intellectugl Property which is material to Spa B
FL's business. Except as et forth on Schedule 2.8, Spa E FL iz not & party to any ouvistanding
options, licenses or agreements of any kind relating to (i) any Other Infellectual Property owned
by any other person or entity or (ii) the Spa E FL Registered Intellectual Property. Spa E FL
has not during the preceding three years received any communications or ¢laims nor, to Spa B
FL's knowledge, is there any threatened claim, alleging that Spa E FL has infringed upon, or, by
conducting its business as proposed, would infringe upon the intellectual property rights of any
other person which such infringement would have a Spa E FL Material Adverse Effect. Except
ag set forth on Schedule 2.8, to the knowledge of Spa E FL, no third party hag interfered with,
infringed upon or misappropriated any of Spa B FL's rights to the Spa E FL Registered
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Intelectual Property or Other Intellectual Property which such interference, infringement or
imisappropriation would constitute a Spa E FL Material Adverse Effect.

29  Compliance: Penits: Restrictions. (a) Except as disclosed on Schedple 2.9
neither Spa B PL nor any of its Subsidiaries is in confliot with, or in default or viclation of {i)
any law, rule, regulation, order, judgment or decree apph;:able to Spa E FL arany of its
Subsidiaries or by which its or any of their respective properties is bound or affected, or (ii) any
note, bond, mortgage, indenture, contract, agreement, lease, license, permit, franchise or other
mmstroment or obligation to which Spa B FL or any of its Subsidiaries is a party or by which 5pa
E FL or any of its Subsidiarics or its or any of their respective properties is bound cr affected
except for those conflicts, defauits or violations which would not be reasonably expected to
have & Spa E FL Material Adverse Effect. Except as disclosed on Schedule 2.5 to the
knowledge of Spa E FL, no ivvestigation or review by any Governmental Entity is pending or
threaiened against Spa E FL or its Subsidiaries, nor has any Governmental Entity indicated in
writing an intention to conduct the same other than those which would not reasonably be
axpected to have a 8pa B FL Material Advemse Effect. There is no agresment, judgment,
injunction, order or decree binding upon Spa E FL or any of its Subsidiaries which has or would
reasonably be expected to have the effect of prohibiting or materially impairing any business
practice of Spa E FL or any of its Subsidiaries, any acquisition of material property by Spa B
FL or any of its Subsidiaries or the conduct of business by Spa E FL as currently conducted.

(b)  SpaEFL and its Subsidiaries hold all permits, licenses, variances,
exemptions, orders and approvals fom Governmental Entities which would necessary to the
eonduct of the business of Spa E FL except those the absence of which would not, individually
or in the sggregate, reasonably he likely to have a Spa E FL Material Adverse Effect
{collectively, the "Spa E FL Permits™). Spa E FL and jts Subsidiaries are in compliance in ail
material respects with the tenms of the Spa E FL Permits.

216  Litization Except as set forth on Schedole 2,10, as of the date of this
Agreement, there is no action, suit, proceeding, claim, arbitration or investigation pending,
ncluding derivative suifs brought by or on behalf of 8pa E FL or as to which Spa E FL or any
of its Subsidiaries has received any notice of assertion nor, to Spa B FL's knowledge, is there a
fhreatened action, suli, proceeding, claim, arbitration or investigation againgt Spa B FL or any
of its Subsidiaries seeking io delay, limit or enjoin the transactions conternplated by this
Agreement or which might reasonably be expected to have a Spa E FL Material Adverse Effect.

211 Brokery gpd Pinders’ Fees. Spa E FL hag 1ot incurred, nor will it incur, directly
or indirectly, any Hability for brokerage or finders’ fees or agenis’ commissions or any similar
charges in connection with this Agreement or any transaction contemplated bereby.

g i ; ang, (2) Spa E FLisnot
bound by or sub_zect to (and none af its asaets or pmpwﬁas is bcund by or sebject to} any
writtel or oral, express or implied, contract, commitment or arrangement with any labor union,
and no labor vnion has requested or, to the knowledge of Spa B FL, has sought to represent any
of the employees, representatives, or agentg of Spa E FL. There is 1o strike or other labor
dispute involving the Spa B FL pending or, to the knowledge of Spa E FL, threatened, nor is
Spa E PL aware of any labor organization activity involving its emplovess.

i2
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(h)  Schegdule 2.12(b) contains a complete list of each pension, profit-sharing
or other retivernent, banus, deferred compensation, employment agreement, S¢verance
agroeiment, incentive corpensation, stock purchase, stock option, severance or termination pay,
hospitalization or other medical, life or other insutance, long- or shori-term disability, finge
benefit, sick pay, or vacation pay, or other employee benefit plan, program, agreement, or
arrangerment or policy, whether fonnal or informal, funded or unfunded, written or unwritten,
and whether legally binding or not, sponsored, maintained, contributed to or required to be
contributed to by (i) 8pa E FL with respect to cusrent or former employees or any current or
former director or consultant of Spa E FL, and/or (if) any frade or business, whether or not
incorporated, that together with Sps E FL would be deemed a "single employer” that includes
Spa E FL within the meaning of Section 4001(2)(14) of ERISA, and the rules and regulations
promulgated thereunder (collectively, "Spa E FL Benefit Plans"); provided that each informal or
unwritten Spa B FL Benefit Plan is described in summery form in Scheduls 2.12(0). Schoedle
2,12(b} identifies each Spa E PL Benefit Plan that is a "pension benefit plan” wnder Section 3(Z)
of BRISA ("Spa E FL Pension Plan®). Schedule 2.12(b) discloses whether each Spa EFL
Benefit Plan that is an "employee welfare benefit plan” under Section 3(1} of ERISA ("Spa EFL
Welfare Plan") is (i) unfimded, (i) insured, or (i) funded through a *welfare benefit fmd®
within the meaning of Section 419(¢) of the Code or another finding mechanigm,

{c} True and complete copies of all (i) Spa E FL Benefit Plans, including but
not limited to, any gust instruments and insorance contracts forming a pert of any Spa E FL
Plems, and all amendments thereto and summaries of unwritten Spa B FL Bencfit Plans; (ji) the
three (3) most recant actuarial valuations, if any, prepared for each Spa E FL Plan; (iil) the thres
{3) most recent reports {Serieg 5500 and all schedules therefo), if any, required under ERISA or
the Code in connection with each Spa E FL Plan or related trust; (iv) the most recent _
determination letters received Fom the Internal Revenue Service, if any, for cach Spa E FL Plan
and related trust which is intended to satisfy the requirements of Section 401 (a} of the Codc; (v)
the most recent summary plan description, together with the most recent sumnmary of material
modifications, if any, required under ERISA with respect to ¢ach Spa E FL Plan; and (vi) all
material commumpications to any Spa E FL Employees relating to each Spa E FL Plan have been
provided or made available to Parent. :

(d} Al "employee benefit plans” within the meaning of Section 3(3) of
ERISA, other than "multiemployer plans® within the meaning of Section 3{37) of ERISA,
covering Spa E FL Employees (the "Spa E FL Plans"}, to the extent subjoct to ERISA, are in
substantial compliance with ERISA, the Code, and all other applicable law, Each Spa E FL
Pension Plan which is intended to be gualified under Section 401(a) of the Code, has received a
favorable defermination letter from the Internal Revenue Service with respect 1o TRA or a timely
application for such determination is now pending or a request for such determinaiion filed
within the remedial amendment period of Section 401(b) of the Code is pending, and the Spa E
FL is mot aware of any circurmstances likely 0 result in revocation of any such favorsble
determination letfer. As of the date hereof] other than claims for benefits submitted in the
ordinary course by participants or beneficiaries under the Spa E FL Benefit Plans, no material
claim againgt any Spa E FL Benefit Plan, and no legal or regulatory proceeding (including any
andit or voluntary compliance resolution or closing agreement program proceeding) invelving,
anty Spa E FL Benpefit Plan, is pending, or to the hlowledfe of Spa E FL, threatenad.
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(¢)  Neither Spa E FL nor any of its Subsidiaries has engaged in a transaction
with respect io any Spa E FL Plan that, asseming the taxable period of such transaction expired
as of the date hereof, could subject Spa B FL or any Subsidiary to a tax or penalty imposed by
cither Section 4575 of the Code or Seotion 502¢() of ERISA in an amount which would be
material,

H No current or former Spa E FL Pension Plan or pension plan of any of iis
Subsidiaries, or any entity which is considered one employer with Spa E FL under Section 4001
of BRIBA or Section 414 of the Code (an “ERISA Affiliare™), is or has ever been subject to Title
TV of ERISA or Section 412 of the Code. No Spa E FL Bepefit Plan constitutes a multiemplover
plan within the meaning of Section 3(37) of ERISA.

(8  All contributions required 10 be made under the terms of any Spa EFL
Plan have heen timely made or have been reflected on the audited financial statements of the Spa
EFL.

()  Neither Spa E FL nor any of its Subsidiaries has any obligations for retires
health and ife benefits under any Spa E FL Plan or has ever represented, promized or contracted
{whether inn oral or written form) to any employes{s) that such employee(s) would be provided
with retiree health or Jife benefits which would bave & material impact on Spa E FL, &xcept as
required urder Section; 601 of ERISA,

@ Except as set forth in Schedile 2.12(3), the consummation of the
trangactions conteniplated by this Agreement will not (X} entitle any employees of Spa EFL or
any of its Subsidiaries to severance pay, (v} accelerate the time of payment or vesting or irigger
any payment or funding (trough 2 grantor trust other otherwize} of compensation or benefits
under, increase the amount payable or trigger any other mataria! obligation pursusnt fo, any of
the Spa E FL Benefit Plans or () result in any breach or violation of, ar a default umder, any of
the Spa E FL. Benefit Plans,

1} Any amount that could be received (whether in cash, property, or vesting
of property) as a result of the transaction contemplated by this Agreement by any officer,
director, employee or independent contractor of Spa B FL or any of itz Subsidiarles, who is &
“disqualified individeal” {as defined in proposed Treasury Regulation Section 1.280(-1), under
any employment arrangement or Spa E FL Benefi{ Plan would not be characterized as au "excess
parachote payment" (2s defined in Section 280G of the Code).

{)  All Spa E FL Benefit Plans covering current or former nos-U.5.
Employees complies in all material respects with applicable law, and no unfunded Habilities exist
with respect to any Spa E FL Benefit Plan that covers such non-1J.8, Employees.

¢} Schedule 2. 12{1} contains a complete and correct list of erployment
agreements for senior officers of Spa E FL; copies of each such agreement have been provided or
made available to Parent or Parent’s counsel,

2.13  absence of Ligns and Encurebrances. Spa E FL and each of its Subsidiaries has
good and valid fitle 10, or, in the case of leased propertics and assets, valid leasehold interests
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in, all of its tengible properties and assets, veal, personal and mixed, used in its business, free
and clear of any Liens and Encumbrances except (i) as reflcoted in the Spa E FL Financial
Statements, (i) for lens or taxes not yet due and payable and (i) for such imperfections of title
znd encumbrances, if any, which would not be ressonably expected to have a Spa E FL
Material Adverse Effect. :

2.14 Eovirormental Matiers, (a) Hazardous Materials dctivities. Except as would
not reasonably be Hkely to result in 2 material lighility to Spa E FL (in any individual case or in
the aggregate), () neither Spa E FL nor any of its Subsidiaries bas transported, stored, used,
mamifactured, disposed of, released or exposed its employees or others to pollutants,
contaminants, wastes, any toxic, radioactive or otherwise hazardous materials (“Hazardous
Materials”} in violation of any law in effect on or before the Closing Date, and (i) neither Spa
B FL nor any of its Subsidiaries has disposed of, transported, sold, used, released, exposed its
employees or others t or manufactored any product containing a Hazardous Material
{collectively, “Hazardous Materials Activities™} in violation of any rule, regulation, treaty or
statute promuigated by any Governmental Entity In effect prior to or as of the date hersof to
prohibit, regulate or control Hazardous Materials or any Hazardous Material Activity.

{b) Environmental Linbilities. Mo action, proceading, revocation proceeding,
amendment procedure, writ, injunction or claim is pending, or to Spa E FL's knowledge,
threatened concerning any Spa E FL Permit relating to any environimenial matter, Hazardous
Material or any Hazardous Materials Activity of Spa B FL or any of its Subsidiarles. Spa EFL is
not aware of any fact or circumstance which could involve Spa E FL or any of its Subsidiaries in
zny environmental litigation or impose ppon Spa E FL or any of its Subsidiaries any
enviromraental Hability,

2.15  Agrecments. {a) Except as set forth in Schedule 2. 15(a), there are no writtén
agreements between Spa E FL and any of its officers, directors, employees or shareholders or

any affiliate thereof

(b}  Except s set forth in Schedyle 2.15(B), there are no written agreements, 1o
which Spa E FL is & pacty or by which it is bound which (i) involve obligations {contingent or
otherwise) of, or payments to, Spa E FL in excess of $100,000, (ii} are material to the conduct
and operations of Spa E FL's business or properties (including, without limitation, the Heense of
any Intellectusd Property to or from Spa E FL), (i) restrict or materially adversely affect the
development, manufacture, sale, marketing or distribution of Spa E FL's products or services,
{(iv) relating to the employment or compensation of any employes or consultant, (v) of duration
of six moeuths or more and not cancelable without penalty by Spa E FL on 30 days or less notice
g;; {vi} relating to the sale, lease, pledpe or other disposition of any material assetsoforto Spa E

{¢)  Except as set forth in Sghedule 2.15(c), neither Spa E FL nor any of its
Bubsidiaries, nor to Spa E FL's lknowledge any other party to a Spa E FL Contrast (a3 defined
below), is in breach, violation or defanlt under, and neither Spa £ FL nor any of its Subsidiariss
has been notified that it has breached, violated or defaulied under, any of the material terms ot
conditions of any of the agreements, contracts or commitments to which 8pa E FL or any of its
Subsidiaries is a party or by which it is bound that ars required to be disclosed in Schedules
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Z.15() or 2.15(b) (any such agresment, contract or commitment, a YSpa E FL Contract”) in such
& manner as would permit any other party to cancel or terminate any such Spa E FL Contract, or
would permit any other party to seek materfal damages or other remedies {for any or a1l of such
breaches, violations or defaults, in the aggregate).

{d})  Bach of the Spa E FL Contracts are legal, valid, binding and enforceable
and in fult force and effect with respect to the Spa E FL and any of its Subsidiaries with respect
1o each other party thereto, in either case subject to the effect of bankruptey, insolvency,
moratorium or oiler similar laws affecting the enforcement of creditors' rights generally and
except as the availability of equitable remedies may be limited by general principles of equity;
and the Spa B FL Contracts will continue to be legal, valid, binding and enforceabie and in full
force and effect immediately following the Closing in accordance with the terms thereof as in
effect prior fo the Clasing subject to the effect of bankruptey, insolvency, moratorium or other
similar laws affecting the enforcement of creditors’ rights generally and except as the svailabilily
of equitsble remedies may be limited by general principles of equity.

{e) Neither Spa E FL nor any of its Subsidiaries have been notified that any
party to any of the Spa E FL Contracts intends to cancel, terminate, proposés to ammend, not
renew or exercise an option under any of Spa E FL Contracts, whether in connection with the
transactions contemplated hereby or otherwise nor is Spa B FL or any Subsidiary aware of any
intention by any party to any Spa E FL Contract to effect any of the foregoing.

2.16 Board Appraval. The Board of Directors of Spa E FL has, as of the date of this
Agreement, (1) determined that the Merger is fali to and in the best interests of Spa E FL and its
stockholders, (ii) determined fo recommend that the stockholders of Spa E FL adopt this
Agreement and (i) duly approved the Merger, this Agreement and {he transactions
conternplated hergby.

2.17 Disslosure. No representation or warranty of the parties to this Agreement and
no staternent in the Schedules omits io state a material fact necessary to make the statements
herein or therein, in light of the circumstances in which they were made, not misleading,

ARTICLE IIY
NS AND WARRANTIE

Except as set forth in the corresponding sections or subsections of the disclosure letter
delivered to Spa E FL by Parent on or prior {0 entering into this Agreernent a copy of which is
attached hercio as Bxhibit B and incorporated herein by this reference (the "Parent Schedule”),
each of Parent and Spa-E Sub hereby represents and watrants to Spa E FL that

; ’ Parent and Spa- . fa} Each of Parent apd Spa-E Sub isa
corporation duly organized, validly existing and in good standing under the laws of the
Jurisdiction of its incorporation; has the corporate power and authority to own, lease and
operate its assets and property and 1o carry on it bosiness as now being conducted: and is duly
qualified 10 do business and in good standing as a foreign corporation in each jurisdiction in
which the failure to be 5o qualified would have a Parent Material Adverse Effect. As used in
this Agreement, the torm (i) “Subsidiary” means the Spa-E Sub and (ii) "Parent Matecial

ke <
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Adverse Effect” means a material adverse effect on the condition (financial or otherwise),
business, assets or results of operations of Parent and its Subsidiaries as a whole or on the
ability of Parent to consummate the transactions contemplated by this Agreement; it being
understood, however, that Parent's contioning incurrence of losses, as long as such losses are in
the ordinary course of busincss and are compareble to those incurred by Parent prior to the date
hereof, shall nof, alone, be deemed to be a Parent Material Adverse Effect.

{b} Parenthas delivered to Spa E FL a true and complets Hst of all of Parent’s
Subsidiaries, indicating the jurisdiction of sach Subsidiary and Parent’s equity interest therein.

{c) Parent has delivered or made available to Spa E FL a true and correct copy
of the Certificate of Incorporation and Bylaws of each of Parent and Spa-E Sub and similay
goveming instruments of each of Parent’s Subsidiaries, each as amended to date, and each such
instrurnent is in full foree and effact. Neither Parent, Spa-E Sub nor any of Parent’s Subsidisries
is in violation of any of the provisions of its Certificate of Incorporation or Bylaws or equivatent
governing {nstruments. '

3.2  Capital Structure, The aythorized capital stock of Parent consists of 170,000,000
shares of Common Stock, par valve $.0001 per share, of which there were 187,450 shares
issued and outstanding as of December 31, 2006. The authorized capital stock of Spa-E Sub
consigts of 100 shaves of Commen Stock, par value $.006! per share, of which there were 100
shares issued and outstanding as of December 31, 2006.  All ouistanding shares of Parent and
Spa-E Sub Cormigon Stock are duly authorized, validly issued, fully paid and nonassessable
and arc not subject to preemptive rights areated by statute, the Certificate of Incorporation or
Bylaws of Parent and Spa-F Sub or any agreement or document to which Parent or Spa-E Sub
is & party or by which it is bound, As of December 31, 2006, Parent did not have any warrants
to purchase common stock outstanding,

33  QObligations With Respect to Capital Stock. Except as set forth in Section 3.2,
there are no ¢quity securitics, parinership interests or similar ownership interests of amy class of

Parent or Spa-E Sub, or any securities exchangeable or convertible into or exercisable for such
equity securities, partnership interests or similar pwnership Interests issued, reserved for
issuance or outstanding. Except for securities Parent owns, direcfly or indirectly through one or
mere Substdlaries, there are no aquity securities, partnership interests or similar ownership
nterests of any class of any Subsidiary of Parent, or any seourity #xchangeable or convertible
into or exercisable for such equity securitics, partnership interests or similar ownership inferests
issued, reserved for issusnce or outstanding. Except as set forth in Section 3.2, there are no
options, warrants, equity securities, partnership interests or similar ownership interests, calls,
rights {including preemptive rights), commitments or agreements of any character 10 which
Parent or any of its Subsidiaries is a party or by which it is bound obligating Parent or any of its
Subgidiaries to issue, deliver or sell, or cause to be issued, delivered or s0ld, or repurchase,
redeem or otherwise acquire, or cause the repurchase, tedemption or acquisition, of any shares
of capital stock of Parent or any of'its Subsidiaries or obligating Parent or any of its
Subsidiaries to grant, extend, accelerate the vesting of or enter into any such option, warrant,
equity seoutity, partmership interest or similar ownership interest, call, right, commitment or
agreement, Except as set forth in Seciion 3.2, there are no registration rights and, to the
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knowledge of Parent there are no voting trusts, proxies or other agreements ox understandings
with respect to any equity security of any class of Parent or with respect to any equity secusity
partnership interest or similar ownership interest of any class of any of its Subsidiaries.

34  Awhority. (2) Each of Parent and Spa-B Sub has all requisite corporate power
and suthority 1o enter into this Agreement and to consuramate the transactions contemplated
hereby. The executiop and delivery of this Agreement and the consutnunation of the transactions
contemplated hereby, have been duly authorized by all necessary corporate action on the part of
each of Parent and Spa-E Sub , subject only to the adoption of this Agreement by Parent's
stockholders and the filing and recordation of the Certificate of Merger pursuant io Delaware
Law. This Agreement has been duly executed and delivered by each of Parent and Spa-E Sub
and, assmming the due anthorization, execution and delivery by Spa E FL, constitiies the valid
and binding obligations of each of Parent and Spa-B Sub , enforceable in accordance with their
respective terms, except as enforceshility may be limited by bankrupicy, insolvency, fraudulent
transfer, reorganization, moratorium and other similar laws and general principles of equity.
The execution and delivery of this Agreement by ¢ach of Parent and Spa-E Sub, do not, and the
performance of this Agreement by each of Parent and Spa-E Sub , will not, (i) conflict with or
violate the Certificate of Incorporstion or Bylaws of Parent, or Spa-E Sub, respectively,
{collectively, the *Parent Charter Documents™) or (i) subject to compliance with the
requirements get forth in Section 3.4(h) below, conflict with or viclate any law, rule, regulation,
order, fudgment or decree applicable to Parent, Spa-BE Sub or any of Parent’s Subsidiarics,
respectively, or by which its or any of their respective properiics is bound or affected, result in
any breach of, or constitute a default (or an event that with nofice or lapse of time or both would
become 2 default) under, or impair any of, Parent's or Spa-E Sub 's rights or alier the rights or
obligations of any fhird party under, or to Parent’s knowledge, give to others any rights of
termination, amnendment, acceleration or cancellation of, or result in the creation of a lien or
encumbrance on any of the properties or assets of Parent, Spa-E Sub or any of Parent’s
Subsidiaries, respectively, pursuaat to, any note, bond, mortgage, indenture, confact,
agreement, lease, licsnse, permit, fanchise or ather instrument or obligation to which any of
Parent, Spa-T Sub or any of Parent”s Subsidiaries is a party or by which Parent, Spa-E Sub or
any of Parent’s Subsidiaries, or any of their respective properties are bound or affected, except
to the extent such conflict, violation, breach, defaul, impairment or other sffect would rot, in
the case of clause (i} or {iii), individually or in the sggregate, reasonably be expected fo have 2
Parent Material Adverse Effect.

(b}  MNo consent, approval, order or avthorization of, or registration, declaration
or filing with any Governmental Bofity is required by or with respect to any of Parent or Spa-E
Sub in connection wiih the execution and delivery of this Agreement or the consuramation of
the transactions conternpiaied hereby, except for (i) the filing of the Centificate of Merger with
the Sacretary of State of Delgwars, {ii) such consents, approvals, orders, authorizations,
registrations, declarations and flings as may be required under applicable federal and state
securities laws and (iii) such other consents, authorizations, filings, approvals and registrations
which, if not obtained or made, individually or in the agaregate, would not be reasonably likely
to bave a Parent Material Adverse Effect.
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{¢)  Parent Financial Statements. On or before Febroary 15, 2006, Parent shall
have available, the andited consolidated balance sheets of Parent'and i Subsidiaries as of
December 31, 2005 and December 31, 2006 together with the related consolidated statements of
income mnd cash flows for the fiscal years of Spa B FL then ended December 31, 2005 and
December 31, 2006 {collectively, the “Parent Financial Statements™). Each of the Parent
Financial Statements {including, in cach case, any related notes thereto) was and will be prepared
i1 accordance with penerally accepted accounting principles (“GAAP”) applied on a consistent
basis throughout the periods involved, and cach fairly presents and will fairly present the
consolidated financial position of Parent and its Subsidiaries as of the respective dates thereof
and the consclidated results of its operations and cash flows and stockholder equity for the
periods indicated, Except as disclosed in the Parent Financial Statements, Parent does not have
any lisbilitics (absoluts, accrued, contingent or otherwise) of a nature required to be disclosed on
a balance sheet or in the related notes to the consolidated financial statements prepared in
accordance with GAAP which are, individusily or in ihe aggregate, material to the business,
results of operations or financia} condition of Parent, except liabilities incurred since the date of
the Year-End Financial Statements in the ordinary course of business consistent with past
practices and which would not reasonably be expected to have g Parent Material Adverse Effect.

3.5  Absence of Certein Changes or Events. Except as contemplated by this
Agreement, since the date of the Parent Balance Sheef, Parent and its Subsidiaries have
conducted their respective businesses only in, and have not engaged in any material transaction
other than according to, the ordinary and usua! course of such businesses and there has not been
{1) any change that individually or in the aggregate, has had or is reasonably likely to have &
Parent Material Adverse Effect; (if) any maferial damage, destruction or other casualty logs with
respect to any material asset or property owned, leased or otherwise used by Parent or any of its
Subsidiaries, whether or not covered by insurancs; (iif) any declaration, setting aside or
payment of any dividend or other dists{bution in cash, stock or property in respect of the ¢apital
stock of Parent, except for dividends or other distributions on its capital stock publicly
announced prior to the date hereof and except as expressly permitted hereby; (iv} any event that
would congtitute a violation of Section 4.2 hereof if such gvent occurred after the date of this
Agreement and prior to the Effective Time; or (v) any change by Parent in accounting
principles, practices or methods.

3.6  TaxMaers (a) Parent and each of its Subsidiaries (i) have tmely filed all Tax
Retums that are required to have been filed by it with all appropriate Taxing Authorities (and
all such returns are true and correct and fairly reflect in all material respects its operations for
tax purposes); and {if) have timely paid all Taxes shown as owing on such Tax Returns or
assessed by any Taxing Authority (other than Taxes the validity of which are being contested in
good faith by appropriate proceadings). Between December 31, 2002 and the Closing Date,
neither Parent nor any of its Subsidiades has incurred (or will incur) 3 Tax lability other than 5
Tax liability in the ordinary course of business and in accordance with past custory and practice.
The assessment of any additional Taxes for periods for which Tax Returns have been filed is
not expected to exeeed reserves made in accordance with GAAP and reflected in the Parent
Financial Statements and the Parent Balance Sheet and, to Parent’s knowledge, there are no
material unresolved questions or claims concerning Parent’s tax Hability, Neither Parent’s nor
any Subsidiaries” Tax Returns have been reviewed or audited by any Taxing Authority and no
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deficiencies for any Taxes have been proposed, asserted or assessed efther orally or in writing
ageinst Parent or any of its Subsidiaries that are not adequately reserved for in accordance with
GAAP. No liens exist for Taxes {other than Hens for Taxes not vet due and payahle} with
respect ta any of the assets or properties of Parent or any Subsidiary.

{b)  Neither Parent nor any Subsidiary has outstanding any agrecments or
waivers extending, or having the effect of extending, the statute of limitations with respect 1o the
assessment or collection of any Tax or the filing of any Tax Return.

{¢}  Neither Parent nor any Subsidiary is a party to or bound by any tax-
sharing agreement, tax indemnity obligation or similar agreement, amangement or practice with
respect to Taxes (including any advance pricing agreernent, closing agreement or other
agreement relating to Taxes with any Taxing Authoriiy).

{d)  Parent shall not be required to include in @ taxable period ending after the
Closing Date any taxable income attributable to income that accrued in a prior taxable period bt
was not recognized in any prior taxable period as a result of the installment method of
accounting, the long-term contract method of aceounting, the cash method of accounting or
Section 481 of the Code or any comparable provision of state, local or foreign Tax law, or for
any other reason.

{e}  Except as set forth on Schedyle 3.7, neither Parent, nor any of its
Subsidiarics or affiliates, has made with respect to Parent, any consent under Section 341 of the
Coede, no property of Parent is "tax exempt use property” within the meaning of Section 168(h)
of the Code, and none of the assets of Parent is subject to a lease under Section 7701(h} of the
Code or under any predecessor section theveof.

' {fy  Parent has complied in all material respects with all applicable laws
relating to the payment and withholding of Taxes (including, without limitation, withholding of
Taxes pursuant to Sections 1441, 1442, 3121, 3402 and 3406 of the Code or any comparable
provigion of any state, local or foreign laws) and has, within the time and in the manner
prescribed by applicable law, withheld from and paid over to the proper Taxing Authorities all
amounts required to be 50 withheld and paid over under applicable laws,

(&)  The net operating losses {"NOL™} of Parent or any of its Subsidiaries are
not, as of the date hereof, subject to Section 382 or 269 of the Code, Regulation Section 1.1502-
21{¢), or any similar provisions or Regulations otherwise limiting the use of the NOLs of Parent
or ita Subsidiaries,

) {(h}  Parentis not, and has not been for the five years preceding the Closing, a
;Iilmé:d S}mes real property holding company” {as such term is defined in Section 897{¢)}2) of
e Code).

. (i) As of the date hereof, to the knowledge of Parent, neither Parent nor any
of its Subsidiaties has taken or agreed to take any action or failed to tske any action that would
p&fe%gl:;ha Merger from constituling a reorganization within the meaning of Section 368(z) of

& .
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) Any deficiency resulting from any andit or examination relating to Taxes
of Parent by any Taxing Authority has been timely paid,

(5  Except as set forth on Sphedule 3.7, no power of attornsy with respeect to
sny Taxes has been executed or filed with any Taxing Authority by or on behalf of Parent.

B The total adjusted tax basis of the assets of Parent equal or exceed the sum
of any liabilities of Parent.

3.7  Patenis and Trademarks. Schedule 3.8 contains a complete List of all Intellectual
Property registered in Parent’s name and material to Parent’s business as conducted as of the
date hereof (collectively, the "Registered Intellectual Property™), which registrations are valid.
Parent's use of Inteliectual Property does not constitute an infringement of any third party’s
rights that ¢ould reasonably be expected to result in a Pavent Material Adverse Effect. Except as
set forth on Schedule 3.8, Parent owns, free and clear of any liens, claims, encumbrances,
security interests and rights of redemption (collectively, the "Liens™), all right, title and interest
to the Registered Intellectual Property. With respect to Intellectual Property, other than the
Registered Intellectual Property, used or held for use by Parent in its business as conducted as
of the date hereof {the "Other Iniellectual Property"), Parent owns, conirels or has a right to use,
to the extent necessary to conduct its business in a manner generally consistent with its past
practice, such Other Intellectual Property which is material to Pareni’s business, Except as set
forth on Schedule 3.8, Parent ig not & party to any ountstanding options, licenses or agreements
of any Xind relating to {i) any Other Intellectual Property owned by any other person or entity,
or (i) the Registered Intellectual Property. Parent has not during the preceding threo years
Teceived any communications or claims nor, to Parent’s knowledge, is there any threatened
claim, alleging that Parent has infringed upon, or, by conducting its business as proposed,
would inflinge upon the intellectual property rights of any other person which such
infringement would have 3 Parent Material Adverse Effect. Except as set forth on Schedule
3.8, to the kmowledge of Parent, no third patty has interfered with, infringed upon or
misappropriated any of Parent's rights to the Registered Intellectual Property or Other
Intellectual Property which such interference, infringement or misappropriation would
constitute a Parent Material Adverse Effect.

3.8  Compliagee: Permits; Restrictions. Except as diselosed on Schedule 3.9,

(&)  Neither Parent nor any of its Subsidiaries is in conflict with, or in defaslt
or viclation of (1) any Isw, rule, repudation, order, judgment or decrec applicable to Parent or any
of its Subsidiartes or by which its or any of their respeciive properties is bound or affected, or {ii}
any note, bond, mortgage, indenture, comiract, agreement, lease, license, permit, franchise or
other instrument or obligation to which Parent or any of its Subsidiaries ig a party or by which
Parent or any of its Subsidiaries or its or any of their respective properties is bound or affected
except for those conflicts, defaults or violations which wounld not be reasonably expected to have
8 Parent Material Adverse Bffect. Except as disclosed on Schedule 3.2 to the knowledge of
Parent, no investigation or review by any Governmental Entity is pending or threatened against
Parent or any of its Subsidiaries, nor has any Governmental Entity indicated in writing an
intention to conduet the same; other than those which would not reasonably be expected to have
a Parent Material Adverse Effect. There is no agreement, judgment, injunction, order or decree
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binding upon Parent or any of its Subsidiaries which has or would reasonably be experied to
have the effect of prohibiting or materially impairing any business practice of Parent or any of its
Subsidiaries, any scquisition of material property by Parent or any of its Subsidiaries or the
conduct of business by Parent as currently conducied.

(b}  Parent and ifs Subsidiaries hold all permits, licenses, variances,
exemptions, orders and approvals from Governmental Entitics which are necessary to the
conduct of the business of Parent except those the absence of which would not, individually or in
the aggregate, be reasonably likely to have a Parent Material Adverse Effect, (collectively, the
"Parent Perrnits®). Parent and its Subsidiaries are in compliance in all material respects with the
terms of the Parent Peomits,

3.9  Litigation, As of the date of this Agreement, there is no action, suil, proceeding,
clairn, ssbitration or investigation pending, including derivative suits bronght by or on behalf of
Parent, or as to which Parent or any of its Subsidiaries has received any written notice of
agsertion nor, to Parent's knowledge, is there o threatened action, suit, proceeding, claim,
arbitration or investigation against Parent or any of its Subsidiaries seeking to delay, limit or
enjoin the transactions contemnplated by this Agreement or which might reasonably be expected
to have a Parent Material Adverse Effect.

3,10 Brokess' and Figderg' Fees. Parent has not incurred, nor will it incur, directly or
indirectly, any liability for brokerage or finders' fees or agents’ commissions or any sirdlar
charges in connection with this Agrmmt or any {ransaction confemplated hereby except ag

disclosed on Schedule 3.31.
3.11  Labor Agreernents and Artions, Emplovee Benefit Plags. (s) Parent is not

bound by or subject to (and none of ifs assets or propertics is bound by or subject to) any
written or oral, express or implied, contract, commitment or arrangement with any labor union,
and no labor union has requested or, io the knowledge of Parent, has sought to represent any of
the employees, representatives, or agents of Parent. There is no sirike or other Iabor dispute -
involving Parent pending or, to the knowledge of Parent, threatened, nor is Parent aware of any
iabor argenization activity involving its employees.

(b)  Parent has no pension, profit-sharing or other retirement, bonus, deferred
compensation, employment agreement, severance agreement, compensation, stock purchase,
stock option, severance or termination pay, hospitalization or other medical, life or other
insurance, long- or shori-term disability, fringe benefit, sick pay, or vacation pay, or other
employee benefit plen, program, agreement, or arrangement or policy, whether formal or
informal, fimded or unfunded, written or unwritten, and whether legaily binding or not,
sponsored, mainfained, contributed {0 or required io be contributed to by (i) Parent with respect
to ¢urrent or Tormer employees or any eurtent or former director or consultant of Parent, and/or
(ii} any trade or business, whether or not incorporated, that together with Parent would be
deemed a "single employer” that inclides Parent within the meaning of Section 4001(a){14} of
the Employee Retirement Income Seenrity Act of 1974, es amended ("ERISA ™), and the rules
and regulations promulgated thereunder {collectively, "Parent Renefit Plans®). Parent has no
Benefit Plan that is a "pension benefit plan” under Section 3(2) of ERISA ("Parent Pension
Plan"}. Parent also has no Parent Benefit Plan that is an "employee welfire benefit plan” under
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Section 3(1) of ERISA ("Parent Welfare Flan™) which is (i) unfunded, (i1} insured, or {iii} funded
through a "welfare benefit fund” within the meaning of Section 415(e) of the Code or another
funding mechanism.

{€)  Trueand complete copies of all (i) Parent Benefit Plans, including, but not
Himited to, any trust instruments and insurancs contracts forming & part of any Parent Benefit
Plans, and all amendments thereto and summaries of unwritten Parent Benefit Plans; (i) the
three (3) most recent actuarial valuations, if any, prepared for each Parent Benefit Plan; (iii) the
three (3) most recent reporis (Series 5500 and all schedules therefo), if any, required under
ERISA or the Code in connection with each Parent Benefit Plan or related trugt; {iv) the most
recent determination letters received from the Internal Revenue Service, if any, for each Parent
Benefit Plan and related trust which is intended to satisfy the requirements of Section 401{a} of
the Code; (v} the most recent summary plan description together with the most recent summary
of material modifications, if any, required under ERISA with respect to each Parent Benefit Plan;
and (vi) all material communications 1o sny Employees relating to each Parent Benefit Plan have
been provided or made available to Spa B FL. '

(d)  All "employee benefit plans” within the meaning of Section 3(3) of
ERISA, other than "multiemployer plans® within the meaning of Section 3{37) ¢f ERIBA,
covering Parent Employees (the "Parent ERISA Plans™), o the extent subject to ERISA, are in
substantial compliance with ERISA, the Code, snd all other applicable law. Bach Parent Pension
Plan which is intended to be qualified under Section 401¢{a) of the Code, has received a favorabls
determination letter from the lnrernal Revenue Service with respect to "TRA" (as defined in
Secton 1 of Rev. Proc. 93-39) or a timely application for such determination is now pending or a
request for such determination filed within the remedial amendment peried of Section 401(b) of
the Code is pending, and Parent is not aware of any circumstances Iikely to respit in revocation
of any such favorable determination letiey, As of the daie hereof, other than claims for benefits
submitted in the ordinary course by participants or beneficiaries under the Parent Benefit Plans,
no material clahm against any Parent Benefit Plan, and no legal or regulatory proceeding
(ipcluding any audit or voluntary compliance regolution or closing agreement program
proceeding) involving any Parent Benefit Plan, is pending, or to the knowledge of Parent,
threatened.

{¢)  MNelther Parent nor any of its Subsidiaries has engaged in a transaction
with respect to any Parent Plan that, assuming the taxable period of such transaction ¢xpired as
of the date hereof, could subject Parent or any Subsidiary to a tax or penalty imposed by either
Section 4975 of the Code or Section 502(i) of ERISA in an amount which would be material.

(fy  No cumreni or former Parent Pension Plan of Parent or any of its
Subsidiaries, or any ERISA Affiliate, is or has ¢ver been subject to Tifle IV of ERISA or Section
412 of the Code. No Parent Benefit Plan constitutes a multiernployer plan within the meaning of
Section 3(37) of ERISA,

(g) Al contributions required to be made under the terme of any Parent Plan
have been timely maade or have been refiscted on the sudited financial statements of Parent,

Lp/BT SBvd di0s L2 §T13.22ZB58 EE:GT l0BI/ET/CE



{h) Neither Parent nor any of its Subsidiaries has any obligations for retires
healih and Yife benefits under any Parent Plan or has ever represented, promised or contracted
{whether in oral or writien form) to any employee(s) that such employee(s) would be provided
with retiree health or life benefits which would have a material impact on Parent, except as
required wnder § 601 of ERISA.

i) The consumnation of the trangactions contemplated by this Agreement
will not {z) entitle any erployees of Parent any of its Subsidiaries to severance pay, ()
accelerate the time of payment or vesting or (rigger any payment or funding (fhrough a grantor
trust or otherwise) of compensation or benefits under, increase the amount payable or trigger any
other material obligation pursnant 10, any of the Parent Benefit Plans or (z) resulf in any breach
or viclation of, or a defanlt under, any of the Parent Benefit Flans.

1} Any amount that could be received (whether in cash, property, or vesting
of property) as a result of the trangaction contemplated by this Agreement by any officer,
director, employee or independent contractor of Parent or any of ifs Subsidiaries, who is a
“disqualified ndividual” (as defined in proposed Treasury Regulation Section 1.280G-1), under
any employment arrangement or Parent Benefit Plan would not be characterized as an "excess
parachute payment” (as defined in Section 280G of the Code).

(k)  All Parent Benefit Plang covering current or former non-11.8. Emplovees
complics in all material respects with appliceble law. No unfunded lebilities exist with respect
to any Parent Benefit Plan that covers such non-U.S. Emplovess.

D Schedule 3.12{1} contains a complete and correct list of employment
agrccmcnta for senior officers of Parent; copies of each such agreement have been provided or
made available to Spa B FL or Spa E FL's counsel,

3.12 Absence of Liens and Encnmbrances, Parent and each of its Subsidiaries has
good and valid title to, or, in the case of leased properties and assets, valid leasehold intervests
in, all of its tangfble propertics and assets, real, personal and mixed, used in its business, fee
and clear of any Liens and Encumbrances cxcept (i} as reflected in the Parent Financial
Statements, {ii) for liens for taxes not yet due and payable and (iii) for snch imperfections of
title and encumbrances, if any, which would not be reasonably expected to have a Parent
Material Adverse Effoct,

3,13  Epvironmenial Matters. {(a) Hazardous Materigls Activities. Except as would
not reasonably be likely to result in 2 materiat ligbility to Parent (in any Individual case or in the
aggregate), (i) neither Parent nor any of its Subsidiaries has transported, stored, used,
manufactmed, disposed of, released or exposed its employees or others to Hazardous Materials
in violation of any law in effect on or before the Closing Date, and (if) neither Parent nor any of
its Subsidiaries has engaged in, Hazardous Materials Activities in violation of any rule,
regulation, treaty or statute promulgated by any Governmental Entity in effect prior to or as of
the date hereof to prohibit, regulate or control Hazardous Materials or any Hazardous Material
Agctivity,
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(d)  Environmental Liabilittes. No action, proceeding, revocation proceeding,
amendment procedurs, writ, injunction or claim is pending, or {0 Farent's knowledge, threatened
concemning any Parent Permit relating to any environmenta!l matter, Hazardous Material or any
Hazardous Materials Activity of Parent or any of its Subsidiaries. Parent is nof aware of any fact
or clroumistancs which could invelve Parent or any of its Subsidiaries in any environmenial
titigation or impose upon Parent or any of its Subsidiaries any environmental Hsbility.

3.14  Agpreements. {a) There are no written agreemnents between Parent and any of its
officers, directors, employees or sharcholders or any affiliate thereof.

()  There are po written agreements to which Parent is 2 party or by which it
is bound which (i} involve obligations {confingent or otherwise) of, or payrments to, Parent in
excess of $25,000, (i) are material to the conduct and operations of Parent’s busingss or
properties {including, without limitation, the license of any Intellectual Property to or from
Parent), (iif) restrict or materially adversely affect the development, manufacture, sale, marketing
or distribution of Parent's products or gervices, (iv) relating to the employment or compensation
of any employee or consultant, (v) of duration of six months or more and not cancelable without
penalty by Parent on 30 days or less notice or {vi} relating to the sale, lease, pledge or other
disposition of any material asseis of or to Parent.

(c) Parent nor any of its Subsidiaries, nor to Parent's knowledge any other
party to a Parent Confract {as defined below), is in breach, violation or defeult under, and neither
Parent nor any of its Subsidiaries has been notified that it has breached, violated or defauited
under, any of the material terms or conditions of any of the agreements, confracts or
commitments to which Parent or any of iis Subsidiaries is a party or by which it is bound that are
requived to be disclosed {any such agreement, contract or commitment, a "Parent Coniract®} in
such a manner ag would permit any other party to cancel or tetmainate any such Parent Coniract,
or ‘would permit any other party to seck material damages or other remedies (for any or all of
such breaches, violations or defaults, in the aggregate).

(@)  Bach of the Parent Contracts are legal, valid, binding and enforceable and
in full force and effect with respect to Paret and any of its Subsidiaries with respect to each
other party thereto, in either case subject to the effect of bankruptcy, insolvency, moratorivm or
other simgilar laws affecting the enforcement of creditors’ rights generally and except as the
availability of equitable remedies may be limited by genera! principles of equity; and the Parexn!
Contracts will continue 1o be legal, valid, binding and enforceable and in full fiarce and effect
immediately following the Closing in aecordance with the terms thereof as in effect prior to the
Closing subject to the effect of bankruptcy, insolvency, moratorium ot other similar laws
affecting the enforcement of creditors rights generally and exoept &s the availability of equitable
remedies may be limited by general principles of equity.

: {e)  Neither Parent nor any of its Subsidiaries have been notified that any party
o any of the Parent Coniracts intends 10 cancel, ferminate, proposes to amend, not renew or
exercise an option under any of the Parent Contracts, whether in connection with the transactions
contemplated hereby or otherwise nor is Parent or any Subsidiary aware of any intention by any
party to any Parent Contract io effect auy of the foregoing,
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3,15 Board Approval. The Board of Directors of Parent has, as of the date of this
Agreement, (i) determined that the Merger is fair 1o, advisshble and in the best intereste of Parent
and its stockholders, (i1} has approved the Share Issnance and (iii} duly approved the Merger,
thiz Agreement and the transactions contemplated hereby.

316 Interim Operations of Spa-H Sub . Spa-E Sub was formed solely for the
purpose of engaging in the transactions comemplated hereby and haa engaged in no other

business other than incident to its creation and this Agreement and the transactions
coniemplated hereby.

3.17 Disclosure. No representation or warranty of the parties to this Agreement and
no stetement in the Schedules omits {o state a material fact necessary to make the statements

berein or therein, in light of the circumstances in which they were made, not misleading.
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ARTICLE IV
CONDUCT PRIOR TO THE EFFECTIVE TIME

4.1 Conduct of Business by the Parties, During the period from the date of this
Agreement and continuing until the sarlier of the tennina¥ion of this Agreement pursuant to ifs

terms or the Effective Time, each of Spa E FL and its Subsidiaries and Parent and its
Subsidiaries shall catry on their respective business in the ordinary course in substantially the
same manner as heretofore conducted and in substantial comnpliance with all applicable laws
and regulations, pay their respective debts and taxes when due subject to good faith disputes
over such dabts or taxes, pay or perform other matenal obligations when duc subject to good
faith disputes over such obligations, and use their commercially reasonable efforis consistent
with past practices and policies to (i} preserve intact their present business orgapization, (if)
keep available the services of cach of their preseft officers and employees, respectively, and
(iit} preserve their relationships with customers, suppliers, distributors, Heensors, licensees and
others with which each party has business dealings material to their respective business,

42  Covenunts of Patent. Except as permitted by the terms of this Agreement,
without the prior written consent of Spa E FL, during the period from the date of this
Agreement and continuing until the sarlier of the termination of this Agreement pursuant 1o its
terns or the Effective Time, Parent shall not do any of the following and shall not permit its
Subsidiaries to do any of the following:

{a} Except as required by law or pursuant to the terms of the Parent Option
Plan in effect as of the date hereof, waive any stock repurchase rights, accelerate, amend or
change the period of exercisability of options or restricted stock, or reprise options granted under
any employee, congultant, director or other stock plans or anthorize cash payments in exchange
for any options granted under any of such plans;

(b)  Exceptas required by applicable law, grant any severance or termination
pay to any officer or employee except pursuant to written agreements ouistanding, or policies
existing, on the date hereof and as previously disclosed in writing or made available to Spa E FL,
or adopt any new severance plan, or amend or modify or alter in any manner any severance plan,
agreernent or arrangement existing on the date hereofl

(¢}  Declare, set aside or pay any dividends on or make any other distributions
{whether in cagh, stock, equity securities or property) in respect of any capital stock or split,
cormbine or reclassify any capital stock or issus or authorize the isspance of any other securities
in respect of, in lieu of or in substittion for any capital stock;

(dy  Except as provided under Section 6.2(f) below, purchase, redeem or
otherwise acquire, divectly or indirectly, any shares of capital siock of Parent or i3 Subsidiarics,
except (i} repurchases of unvested shares at cost in connection with the termination of the
cmployment refationshiip with any employee pursuant {0 stock option or purchase agreements in
effect on the date hereof (or any such agreements entered into in the ordinary course of business
congistent with past practice by Parent with emiployees hired after the date hersof), (if) for the
purpose of fimding or providing benefits under any stock option and incentive corpensation
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plans, directors plans, and stock purchase and dividend reinvestment plans in accordance with

{&)  Issue, deliver, sell, authorize, pledge or otherwise encamber of propose
any of the foregoing with respect to any shares of capital stock or any securities convertible into
shares of capital stock, or subscriptions, rights, warrants or options to acquire avy shares of
capital stock or any securities convertible into shares of capital stock, or enter into other
agreetnents or commitments of any c¢haracter obligating it to issue any such shares or convertible
securities, or any equity-based awards (whether paysble in shaves, cash or otherwise) other than
the issuance, delivery and/or sale of shares of Parent Common Stock (48 appropriately adjusted
for stock splits and the like) pursuant to the exercise of stock options or warrants outstanding as
ofthe date of this Agreement,

(63} Causc, permit or submit ta 2 vote of Parent's stockholders any
amendments to the Parent Charter Documents (or similar governing instruments of any of its
Subsidiaries);

(£)  Acuuire or agres to acquire by merging or consolidating with, or by
purchasing any equity interest in or a portion of the assets of, o by any other manner, any
business or any corporation, partnership, association or other business organization or division
thereof, or otherwise sequire or agree 1o enter into any joint ventures, straiegic partnerships or
strategic invertments;

)  Sell, lease, license, cocumbser or otherwise dispose of any properties or
assets except in the ordinary cousse of business consistent with past practice, except for the sale,
lease, Heensing, encurnbering or disposition {other than through licensing permitted by clause
{c)) of property or assefs which are not material, individually or in the aggregate, fo the business
of Parent and its Subsidiaries;

() Incur any indebtedness for borrowed money or guarantes any such
indebtedness of another person, issue or sell any debt securities oy options, warrants, calls or
other rights to acquire any debt secnrities of Parent, enter inlo any “keep well” or other
agresment to mainiain any fnancial statement condition or enter into any arrangement having
the economic effect of any of the faregoing other thaw in connection with the financing of
workdng capital congistent with past practioe;

1)) Adopt or amend employee stock purchase or employes stock option plan;
or enter into any employment contract or collective bargaining agresment (other than offer letiers
and letter agreements entered into in the ordinary cowse of business congistent with past practice
with employees who are texminable “at will™); pay any special bonus or special remungration to
anty director or cmployee; or increase the galaries, wage rates, compensation or other finge
benefits (including rights {o severance or indemnification) of its directors, officers, employees or
consuitants except, in each case, as may be required by law and except for (i) salary increases in
the ordinary conrse of business consistent with past practice for non-officer exnployees, and i)
salary increases for officers in an amonot got exceeding 5% of such officer's salary on the dae
hereof
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(k)  Pay, discharge, settle or satigfy any litigation (whether or not commenced
prior to the date of this Agreement) or any maeterial claims, lisbilities or ohligations (absoluts,
accrued, asserted or unasserted, contingent or otherwise), other than the payment, discharge,
seftiement or satisfaction, in the ordinary course of business consisicnt with past practice or in
accordance with their terms, of Habilities recognized or discloged in the Parent Balance Sheet or
incurred since the date of such financial statements, or (i) waive the benefits of, agree to modify
in any manner, terminate, releage any person fom or kpowingly fail to enforce the
confidentiality or nondisclosure provisions of any agreement to which Parent or any of iis
Subsidiaries is & party or of which Parent or any of its Subsidiaries is a beneficiary, in the case of
both (i) and (i) of this Section 4.1(1);

(I}  Exceptin the ordinary course of business consistent with past practice, and
except as pmv:&ed under Section 6.2(f) below, matmaﬂy modify, amend or terminate any Pavent
Contracts or waive, delay fhe exercise of, release or asgign any material rights or claims
thereander withont providing prior notice to Parent;

{(m)  Exoept as requited by GAAP, revalue any of its assets or make any change
in accounting methods, principles or practices;

{n}  Make any Tax election or accounting method change (except as required
by GAAP) inconsistent with past practice that, individually or in the aggrepate, is reasonably
likely to adversely affect in any material respect the Tax lebility or Tax attributes of Parent or
any ofits Subsidiaries, settle or compromise any material Tax lability or consent to any
extension or waiver of any Hmitation period with respect to Taxes; or

{o)  Agree in writing or otherwise 1o fake any of the actions described in
ﬂectmn 4.1 {(a) through (o) above. :

. 43  Covepanis of Spa B FI.. Fxcept as disclosed on Schedule 4.3 of the Spa EFL
Schedule, during the period from the date of this Agreement and continuing until the earlier of
the termination of this Agreement pursuant to its terms or the Effective Time, Spa E FL and
each of its Subsidiaries shall not (1) amend the Spa E FIL, Charter Documents {other than 10
change its name); (1) split, combine or reclassify its outstanding shares of capital stocl; or (i}
declare, sef aside or pay any dividend payable in cash, stock or property in respect of any
capital stock other than dividends from is wholly-owned Subsidiaries.

ARTKCLEY
ADDITIONAL AGREEMFENTS

5.1 Public Disclosure. Parent and Spa E FL will consult with each other, and to the
extent practicable, agree, before issuing any press release or otherwise making any public
staterent with respect to the Merger or this Agreement and will not issue any such press release
or make any such public statement prior to such consultation, except as may be required by law
or any listing agreement with a national secyrities exchange, in which case reasonable efforts 1o
oonsuit with the other party will be made prior to such release or public statement. The parties
will agree to the text of the joint press release announcing the signing of this Agreement.
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52  Commerrially Reasonsble Efforts; Notification. {a) Upon the terms and subject
{o the conditions set forth in thiz Agreement, each of the parties agreas to use commercially
reasonable efforts to take, or canse to be taken, afl actions, and ta do, or cause to be done, and
1o assist and cooperate with the other parties in doing, all things necessary, proper or advisable
to consurnmate and make eifective, in the most expeditious manner practicable, the Merger and
the other transactions conteraplated by this Agreement, including to accomplish the following:
{i) cansing the conditions precedent set forth in Asticle VI {0 be satisfled; {i3) obtaining o1l
necessary actions or nomactions, waivers, consents, approvals, orders and authorizations from
Jovermnmental Entities; (iif) making all necessary registrations, declarations and filings
{ucluding registrations, declarations and filings with Governmental Entities, if anyY; (iv}
avoiding any suit, claim, action, investigation or proceeding by any Governmental Entity
challenging the Merger or any other transaction contemplated by this Apreement; {¥) obtaining
all consents, approvals or waivers from third parties required as a result of the transactions
contemplated in this Agreement; (vi) defending any suits, claims, actions, investigations or
proceedings, whether judicial or administrative, challenging this Agreement or the
consummation of the transactions contemplated hereby, including seeking to have any stay or
temporary restraining order entered by any court or other Governmental Entity vacated or '
reversed; and (vii) executing or delivering any additional instruments reasonably necessary to
consummaie the transactions confemplated by, and to fully carry out the purposes of, this
Agreement.

{b)  Parentshall give prompt notice to Spa E FL upon becoming aware that
any represmtanon or warranty made by it or Spa-E Sub contained in this Agreement has
beconte untrue or inaccurete, or of any failure of Parent or Spa-E Sub Yo comply with or satisfy
in any material respect any covenaut, condition or agreement t¢ be cornplied with or gatisfied by
it under this Agreement, in ¢ach case, whers the conditions set forth in Section 6.2(a) or Bection
6.2(b} would not be satisfied as a result thereof provided, however, that no such notificstion
shall affect the representations, warranties, covenants or agreements of the parties or the
conditions to the obligations of the parties under this Agreement.

{c) Spa E FL shall give prompt notice to Parent upon becoming awars that
- any representgtion or warranty made by it contaived in this Agresment has become unirue or

insccnrate, or of any failure of Spa E FL to comply with or satisfy in any material respect any
covenant, condition or agreement to be complied with or satisfied by it under this Agreement, in
each case, where the conditions set forth in Section 6.3(a) or Section 6.3(b) would not be
satisfied as a result thereof; provided, however, that no such notificetion shall affect the
representations, warranties, covenants or agreements of the parties or the conditions to the
obligations of the parties under this Agreement.

53  Third Pariv Copsents. On or before the Closing Date, Parent and Spa E FL will
each use its commercially reasonable efforis to obtain any consents, waivers and approvals
under any of its or its Subsidiaried’ respective agreements, contracts, licenses or leascs required
to be obtained in comnection with the consiznmation of the transactions contemplated hereby.

54 Bpa-B, FL Sfock Options and Warrants. At the Effective Time, each ouistanding
warrant to purchase shares of Spa-E, FL Commen Stock (each, 2 "Spa-E, FL Stock Option™),
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whether or not vested, and each outstanding Spa-E, FL Warrant, whether or not then
exercisable, shall, by virtue of the Merger, be assumed by Parent. Each Spa-E, FL Warrant so
assumed by Parent under this Apreement will continue to have, and be subject to, the same
terms and conditions of such options or warrants immediately prior to the Effective Time
(inciuding, without Emitation, any repurchase rights or vesting provisions and provisions
regarding the acceleration of vesting and exercisability on certain transactions), except that {i)
each Spa-E, FL Warrant will be exercisable (or will become exercisable in accordance with its
terms) for that number of whole shares of Parent Common Stock as determined pursusnt to
Secrion 1.6{a), (ii) the per share exercise price for the chares of Parent Common Stock issuable
npon exercise of such assumed Spa-E, FL Warrant will be equal to the sxercise price per shave
of Spa-B, FL Common Stock at which such Spa-E, FL Stock Warrant was exercisable
imnmediataly prior to the Effcctive Time and (i} all vesting pariods with respact thereto shall,
to fhe extent provided by the {erms thereof, accelerare, and be subject to any other rights which
arige under the werrant agreements related thereto, At the Bffective Time, {x) all references in
the related stock watrant agreements to Spa-E, FL shall be deemed to refer to Parent and (i)
Parent shall assume all of 8pa-E, FL's obligations with respect to Spa-E, FL’s warrants as so
amended. As prompily as reasonably practicable afier the Effective Time, Parent shall issue to
each holder of an outstanding Spa-E, FI. Warreni a2 document evidencing the foregoing
assumption by Parent.

3.5  Parent Stock Options and Warrgniz. At the Effective Time, cach outstanding
optien to purchase shareg of Parent Common Stock (each, a "Parent Stock Option™) under the

Parent Option Plan or otherwise, whether or not vested, and each ouistanding Parent ‘Warrant,
whether or not then exercisable, shall, by virtue of the Merger, be assumed by Parent,

5.6  Parent Beard of Directors. Prior to the Effective Time, the Board of Directors of
Parent, in aceordance with applicable law and the Parent Charier Documents, shail take all
necessary action (which zction may include the resignation of existing directors) fo cause the
Board of Directors of Parant, as of the Effective Time, to appoint each of Brenda LeGrange,
David Sarfati, Ronny Yakov and Katie Hurley,as directors of Parent.

5.7  Parent Managemen(. Prior to the Effective Tine, the Board of Directors of
Parent, in accordance with applicable law and the Pareat Charter Documents shall take sll
necessary acton to appoint David Sarfati as President of Parent, Katie Hurley as Chief
Financial Officer and Secretary, Brenda LeGrange as Chief of Business Development and
Ronny Yakov as Director of Corporste Finance,

5.8  Convevance Taxes, Parent, Spa E FL and Spa-E Sub shall cooperate in the
preparation, execution and filing of all returss, questionnaires, applications, or other documents
regarding (i} any real property transfer gains, sales, use, transfer, value-added, stock transfar
and stamp Taxes, (i) any recording, registration and other foes, and (iii} any similar Taxes or
fees that become payable in connection with the transactions conteraplated hereby, The Taxes
described in clause (i) shall be paid equally by Parent and Spa E FL,

5.9  NoNegotiatiop. Untl the Effective Date, or such tims, if any, as this Agreement
is terminated pursuant to Article VI below, neither Parent nor Spa E FL shall, nor shall they
permit any of their respective affiliates, diractors, officers, emplovees, mvestment bankers,
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aitorneys or other agents, advisors or representatives to, directly or indirectly, (a) sell, offer or
agree to sell 113 business, by sale of shares or assets, merger or otherwise {each an “Acquisition
Transaction™} other than pursuani to this Agreement, (b} solicit or initiste the submission of any
proposal for sn Acquisition Transaction, or (¢} participate in any discussions or negotiations
with, or furnish any information concerning its business 1o, any corporation, person or other
entity in connection with a possible Acquisition Transaction other than pursuant to this
Agreement.

5.10  Survivel afier Closing. All of the covenants and obligations of the parties to this
Agreement, which by their terms are o be performed or will become effective after the Closing,
including withouf limitetion, those contained in Sections 1.6, 1.12, 5.4, 5.5, 5.7, 5.8, 5.9 and
5.16G shal! survive the Closing.
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CONDITIONS TO THE MERGER,

5.11 itions bl s of Fach Pariv o E er. The regpective
obligations of each party to this Agresment to cffect the Mergers shall be subjact to the
satisfetion at or prior to the Closing Date of the following conditions, any of which may be
waived if waived i writing by both Parent and Spa B FL:

(=) Stockholder Approvei. This Agreement shall have been adopted and the
Merger shall have been duly approved by the requisite vote under applicable law and the Spa E
FL Charter Documents by the stockholders of Spa E FL.

(b)  No Order. No Goveramental Entity shall have enacied, issued,
promulgaied, enforced or entered any statute, ruls, regulation, executive order, decree, injunction
or other order (whether temporary, preliminary or permanent) which is in offect and which has
the effect of making the Merger illega! or otherwise prohibiting consummation of the Merger.

{c)  Schedules. Bach of the parties heveto shall have delivered to cach other
complete and accurate Schedules to this Agreement and such Schedules shall have been
approved by the recipient.

{dy  Exhibits. The pariies shall mutually agree vpon the form end substance of
all the agresments attachad as Exhibita to this Agroement, which agreements shall be executed
and delivered fo each other at the Closing Date.

5.12  Additions! Conditions to Obligations of Spa E FL. The obligation of Spa EFL
to effect the Merger shall be sabject to the satisfaction at or prior to the Closing Date of each of
the following conditions, any of which may be waived, in writing, exclusively by Spa EFL:

{a)  Represemtarions and Warranses. The representations and warranties of
Parent and Spa-E Sub set forth in this Agreement shall be true and correct as of the date of this
Agreement snd as of the Closing Date as if'made on and as of the Closing Date {except to the
extent any such representation and warrznty expressly speaks a8 of au earlier date) and Spa E FL
shiall have received g certificate signed on hehalf of Parent by the Chief Executive Officer of
Parent to such effect; provided, however, that notwithstanding anything herein o the contrary,
this Section §.2(a) shsll be deemed to have been satisfied even if such representations or
warraniies are not 50 frue and cotrect unless the fuilure of such representations or warrantics ©
be so true and correct, individually or in the aggregate, has had, ot is reasonably likely to have, 8
Parert Material Adverse Effect,

()  Agreements and Covenants. Each of Parent and Spa-E Sub shall have
performed or complied with, in all material respects, all agreements and covenants required by
this Agreemert to be performed or complied with by them on or prior to the Closing Date, and
Spa E FL shall have received a certificate to such effect signed on behalf of each of Parent and
Bpa-E Sub by an authorized officer of Spa E FL.
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{¢)  No Closing Material Adverse Effect. Since the date hereof, there has not
occurred a Parent Material Adverse Bffect. Fot purposes of the preceding sentence and Section
6.2(n), the occurrence of any of the following events or ciroumstances, in and of themselves and
in combination with any of the others, shall not constitute a Parent Material Adverse Effect:

{1} any litigation or threat of litigation filed or made after the
date hereof challenging any of the fransactions contemplated
hersin or any shareholder litigation or threat of shareholder
litigation filed or made after the date hereof resulting from this
Agreement or the transactions contemplated herein;

{2y  any adverse change, event oy effect that is demonstraied to
he caused primarily by conditions generally affecting the United
States economy,; and

{3)  any adverse change, event or effect that is demonstrated 1o
be caused primarily by conditions genexally affecting the
healthoare, biotechnology, or services industries.

5.13  Addifiona] Copdifions to the Gbligations of Parent and Spa-FE Sub . The
obligations of Parent and Spa-E Sub to effeoct the Merger shall be subject to the satisfaction at
or prior to the Closing Date of each of the following conditions, any of which may be waived,
in writing, exclusively by Parent: '

{8}  Represemtations and Warranties. The representations and warranties of
Spa E FL set forth in this Agreement shall be true and correct as of the date of this Agreement
and as of the Closing Date as if made on and ag of the Closing Date (except to the extent any
such representation and warranty expressly speaks as of an eardier date} and Parent shall have
received a certificate signed on behalf of Spa E FL by the Chief Executive Officer of Spa E FL
to such effect; provided, however, that notwithstanding anything herein to the contrary, this
Section 6.3(a) shall be deemed o have been satisfied even if such representations or warranties
are not so true and correct unless the failure of such representations or warranties to be so true
and correct, individually or in the aggregate, has had, or is reasonably likely to have, & Spa EFL
Material Adverse Effect.

(b}  Agreements and Covenants. Spa E FL shall have performed or complied
with, in alf material respects, all agreements and covenants required by this Agreemeat to be
performed or complied with by it at or prior to the Closing Date, and Parent shal] have received &
certificate to such effect signed on behalf of Spa E FL by an authorized officer of Spa E FL.

{c}  No Closing Marerial Adverse Effect. Since the daie hereof, there has not
occmred a Bpa E FL Material Adverse Effect. For purposes of the preceding sentence and
Section 6.3(a), the occurrence of any of the following cveats or circumstances, in and of
themselves and in combination with anty of the others, shall not constitute a Spa E FL Material
Adverse Bffect:
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{1}  any litigation or threat of lifigation filed or made after the
date hereof challenging any of the transactions contemplated
herein or amy shareholder litigation or threat of sharcholder
liigation filed or made afler the date hereof resulting from this
Agreement or the transactions contemplated herein;

(Z)  any adverse change, event or effect that is demonstrated o
be caused primarily by conditions generally affecting the United
States economy; and

(3}  any sdverse change, cvent or effect that is demonstrated to
be caused primarily by conditions generally affecting the
healtheare, biotechnology, or services industries.

ARTICLE VI
INATION, AMENDMFENT AND WATVER

6.1 Fermination. This Agreement may be terminated at any fime prior to the .
Effective Time, whether before or after the requisite approval of the stockholders of Spa E FL:

(g} by mutual written consent duly suthorized by the Boards of Directors of
Parent and Spa E FL; or

{b) by either Parent or Spa E FL if the Merger shall not have been
consuminated by Jamaary 31, 2007, which date shall be automatically extended for an additional
period of up to two (2) weeks, as it may be necessary o obtain the requisite stockholder approval
by the stockholders of Spa E FL (such date, or such other date that may be agreed by mutual
written consent, being the "Ouiside Date®) for any reason; provided, however, that the right fo
terminate this Agreement under this Section 7.1(b) shall not be available to any party whose
action or faflure fo act has been a principal cause of, or resulted in the failure of, the Merger to
occur on or before such date if such action or failure to act constitutes & breach of this

Agreement; or

{c) by either Parent or Spa E FL if s Governmental Entity shall have issued an
order, decree or ruling or taken any other action, in any case having the effeet of permanently
regtraining, edjoining or otherwise prohibifing the Merger, which order, decres, ruling ot other
action shall have become final and nonappealable or any law, order, rule or regulation is in effect
or is adopted or issued, which has the effect of prohibiting the Merger.

62  Fees and Expenses. All Expenses incurred in connection with this Agreement
and the fransactions conternplated herchy shall be paid by the party incurring such Expenses
whether or not the Merger is consummated. As used in this Agreement, "Expenses” shall
include all reasonable out-of-pocket expenses (including, without limitation, all fees and
expenses of counsel, accountants, experts and consultants to a party hereto and its affiliates)
incurred by a party or on its behalf in connection with or related to the anihorization,
preparation, negotiation, execution and performnance of this Agreement and all other matters
relating to the closing of the Merger and the other transactions conternplated herehy.
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63  Amendment This Agreement may be amended by the parties hereto by action
taken by or on behalf of their respective Boards of Directors at any time prior to the Efftetive
Time; provided. however, that, after the approval and adoption of this Agreement by the
stockholders of Spa E FL, there shall not be any amendment that by law requires further
approval by the stockholders of Spa B FL without the firther approval of such stockholders.
This Agresment may not be amended by the parties hereto exeept by execution of an instrument
in writing signed on behalf of each of Parent, Spa E FL and Spa-E Sub

6.4  Extension: Waiver. At any fime prior to the Effective Time, any party hereto
may, to the extept legally aliowed, (i} extend the time for the performance of any of the
obligations or other acts of the other parties hereto, (i) waive any inaccuracies in the
representations and watranties made to such party contained hereln or in any document
delivered pursuant hereto and (fii) waive compliance with any of the agreements or conditions
for the benefit of such party contained herein. Any sgreement on the part of a party herefo fo
any such extension or waiver shall be valid only if set forth in an instrument in writing signed
on behalf of such party. Delay in exercising any right under this Agreement shall not constinite
a waiver of such right.

ARTICLE V11
¥ SIONS

7.1 Notices. All notices and other communications hereunder shall be in writing and
shzlt be deemed given on the day of delivery if delivered personally or sent via telecopy
{receipt confirmed} or on the second business day after being sent if delivered by commercial
delivery service, to the parties at the following sddresses or ielecopy numbers {or at such othar
address or telecopy mumbers for a party as shall be specified by like notice):

{ay  ifto Parent or Spa-E Sub :

Attne
Telecopier:

() iftoSpaEFL to
Spa E FL, Inc.

At
Telecopier:

72  Interpretation. (8) When arcfereace is mude in this Agreement to Exhibits,
such reference shall be fo an Exhibit to this Agreement vuless otherwise indicated. When a
reference is made in this Apreement to a Section, such reference shall be to a Section of this
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Agresment. Unless otherwise indicatad the words "include,” "includes” and "including” when
used herein shall be deemed in cach case to be followed by the words “withont limitation.” The
table of contents and headings contained in this Agreement are for reference purposes only and
shall not affect in any way the meaning or interpretation of this Agreement. When reference is
made herein to "fhe business of" an entity, such reference shall be deemed Yo include the
business of all direct and indirect subsidiaries of such entity. Reference to the subsidiaries of an
entity shall be deemed to inchude all direct and indirect subsidiaries of such entity.

(b)  Forpurposes of this Agreement, the tenn “knowledge™ means with respect
to a party hereto, with respect to any matter in question, that any of the officers of such party has
actnal knowledge of such matier.

) For purposes of this Agreement, the term "person” shall mean any
individual, corporation (incloding apy non-profit corporation), general partnegship, mited
parmership, lirnited liability parimership, joint venture, estate, frust, company {including any
limited liability company or joint stock company), firm or other enterprise, association,
organization, eatity or Governmental Botity.

{d} For purposes of this Agreement, an "agreement," "armangerment,”
"contract,” "commitment® or "plan" shall mean a legally binding, written agrecment,
arrangement, contract, commitment or plan, as the case may be.

7.3  Counterpans. This Agreerneni may be executed in one or more counterparts, ail
of which ghall be considered one and the same agreement and shall become effective when one
or more counterparts have been signed by each of the parties and delivered to the other party, it
being understood that all parties need not sign the same counterpart.

7.4  Entire Agreement; Third Party Beneficiaries, This Agreement and the documents
and instroments and other agreements among the parties bereto as contemplated by or referred
to herein, including the Parent Schedule and the Spa E FL Schedule constitute the entive
agreement among the parties with respect to the subject matter hereof and supersede all prior
agreements and understandings, both written and oral, among the parties with respect to the
subject matier hereof,

7.5  Severability. In the event that any provision of this Agreement, or the
application thereof, becomes or is declared by a court of competent junsdm‘xon tobe ﬂleg:ai,
void or unenforceable, the remainder of this Agreement will continue in full force and effect
and the application of such provision to other persons or circurnstances will be interpreted so as
reasonably to effoct the intent of the parties hereto. The parties further agree to replace such
void or unenforceable provision of this Agreement with a valid aud enforceable provision that
witl achieve, to the extent possible, the economic, business and other purposes of such veoid or
unenforceable provision,

746  Other Remedies: Specific Performance. Except as otherwise provided herein,
any and all remedies herein expressly conforred upon a party will be deemed cumulative with
and not exclusive of any other remedy conferred hereby, or by law or eguity upon such party,
and the exercise by a party of any one remedy will not precluds the exercise of any other
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remedy. The parties hereto agree that irreparable damage would ocour in the svent that any of
the provisions of thiy Agreement were not performed in accordance with their specific terms or
wera otherwise breached. It is accordingly agreed that the partics shall b entitled to seek an
injunction or iInjunciions to prevent breaches of 1his Agreement and o enforce specifically the
terms and provisions hereof in any court of the United States or eny state having jurisdiction,
this being in addition to any other remedy to which ¢ they are enfifled af law or in equity. In any
action at law or sult in equity to enforce this Agreement or the rights of any of the parties
hereunder, the prevsiling party in such action or suit shall be entitled to receive a reasonable
sum for its attorneys’ feeg and all other reasonable costs and expenses incorred in such action or
suif,

7.7  Goveming Law, This Agreement shall be governed by and construed in
accordance with the laws of the State of Delaware, regardiess of the laws that might otherwise
govern vnder applicable principles of conflicts of law thereof

7.8 Rulgs of Construction. The parties hereto agree that they have been represented
by counsel during the negotiation and execution of this Agreement and, therefore, waive the
application of any law, regulation, holding or rule of construction providing that ambiguities in
an agreement o other document will be construed against the party drafiing such agreement or
document,

7.9  Assignment No party may assign either this Agreement or any of its rights,
interests, or obligations hereumnder withowt the prior wwritten approval of the other parties.
Subject to the preceding sentencs, this Agresment shall be binding upon and shall inure o the
benefit of the parfies bereto and their respective successors and penmitted assigns.

7.1 Waiver of Jury Trigl. BACH OF PARENT, 3PA E FL AND SPA-E 8UB
HERERY IRREVOCABLY WATVES ALL RIGHT TO TRIAL BY JURY IN ANY ACTICN,
PROCEEDING OR COUNTERCLAIM (WHETHER BASED ON CONTRACT, TORT OR
OTHERWISE) ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE
ACTIONS OF PARENT, 8PA E FL AND SPA-E SUB IN THE NEGOTIATION,
ADMINISTRATION, PERFORMANCE AND ENFORCEMENT HEREOF.

{Remalnder of, p;'zge is blank; signatures appear on next page.}
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IN WITNESS WHEREOQF, the parties hereto have caused this Agrecment fo be
executed by their duly authorized respective officers as of the date first written sbove.
SPAGE, INC.
a Delaware Corporation

By _ /s Jomes Wiegand
Name: James Wicgand

Tifle: Chief Execytive Officer
SPAE, INC.
& Florida Corporation

By: _/s/ David Sarfati
Neame: David Sarfati
Titte: Chief Executive Officer

SPA-E ACQUISITION CORP.

By: o/ Jamey Wiegand
Name: James Wiegand

Title: Chief Execufive Officer
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EXHIBITS AND
SCHEDULES TO
AGREEMENT AND PLAN OF MERGER.
BY AND AMONG
SPA E, INC. A FLORIDA CORPORATION
SPA-E, INC., A DELAWARE CORPORATION
AND

SPA-E ACQUISITION CORP.
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EXHIBIT A
Spa E FL Schedule

Schedule 2.1 — Subsidiaries

Schedule 2.2 — Ouistanding Options and Warranis
Schedule 2.3 - Registration Rights

Schedule 2.4- Default or Breach

Bechednle 2.6- Increase in Compensation

Schedule 2.7 — Tax Matters

Schedule 2.8 — Intellectual Property

Schedule 2.9 - Compliance

Bchedule 2.10 - Litipation

Schedule 2.12(b} ~ Benefit Plans

Schedule 2.12(i) — Severance Pay and Acceleration
Schedule 2. 12(1) — Employment Agreements
Schedule 2.15(a0 Agreement with Officers directors, employess, shareholders or affiliates
Schedule 2.15¢(b) - Obligation of Spa-E, FL
Schedule 2.15(c) — Contracts

Schedule 4.3 — Covenants

41

LPsSy  ToNd MO0 1D S73L324858 £E:GT iBBZJEYT/ZE



EXHIBIT B
Parent Schedule

Schedule 1.3 - Liabilities

Schedule 3,7 — Tax Matters

Schedule 3.8 — Inteliectual Property
Schadule 3.9 - Compliance

Schedale 3.11 - Brokers' and Finders' Fees
Schedule 3.12(1) — Employment Agreements
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