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ARTICLES OF AMENDMENT
TO
AMENDEDP AND RESTATED ARTICLES OF WNCORPORATION
oF
ACCENTIA, INC.
{AS AMENDEYY)

The undersipmed, being the Secretary and Treasurer of Accentia, Ine,, 2 Florida profit
corporation (the “Corporation”), bereby certifies that the following Amendment o the Amended
and Regtated Articles of Incozporation. of the Carporation, as amended, was duly approved and

adopted by the Directors and by the stockholders of the Corporation on the 5th day of November,
204:

AMENDMENT
Article T is amended to read as follows: =t <
B
IN OF CORPO Q ooONE ;;-
i — . *
The name of this corparetion is Accentia Biopharmacenticals, Ins, %{,—','{_; 2 m
{hereinafier called the "Corporation™). T 3 O
oy =
ST
Axticle TV shall be deleted i its entirety and replaced wifh the following: %”—._- 2L
-
ARTICLE IV
U THO STOCK
1. (8) Authorized Isgnance, The Corporation ghall he mrthorized to issuz ()

Three Hundred Million (300,000,8600) shares of common stock with Cne Tenth of One Cent
(80.001) par valne {the “Commnon Stock™), (i) Ten Million (10,000,000) shares of Series A
convertible preferred stock with One and No/100 Dollar (31,00) par value (the "Serles A
Convertible Preferred Stock™), (iif) Thirty Million (30,000,000) shares of Serdes B converiible
prefemred stock with Ome and No/100 Dollsr ($1.00) par value {the “Series B Convertible
Preferred Stock™), (Ev) Ten Million (10,600,000) shares of Series C convertible preferred stock
with Ons and No/100 Doliar ($1.00) par value (the “Series C Convertible Prefermred Stock™), (+)

Fifteen Million (15,000,000} shares of Series D convertible prefetred stosk with One and No/100

Dollar (31.00) par value (the “Series D Convertible Preferred Stock™) =nd. (viy Sixty Million

{60,000,000) shares of Series E convertible prefarred stock with One 2nd No/100 Dollar ($1.00)

par valus (the “Series B Convestible Preferred Stock™). Except as otherwise expressly provided

m these Ariicies or auy amendment thersto, no holder of the Corporation’s stock shall have any
preemptive right to acquire the Corporations sectirifies.
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(b) Parity. ‘The Scres A Converiible Preferred Stock, the Sedes B
Convertible Preferred Stock, the Sexing C Convertible Preferred Stoclk, the Serfes D Convertible
Prefarred Stock and the Saries B Convertible Preferred Biock zre of the same class and shali be
on parity with each other, except as provided elsewhere herein.

(¢}  Liguidation
@)  Pesference op Lignidation. The holders of ontstanding shares of

Series E Convertible Preferred Stock shall have Hquidation rights senfor to the liguidation rights
of the holders of owistending shares of Series A Converiible Prefemved Stock, the holders of
outstanding shares of Beries B Convertible Preferred Stock, the holders of ouistanding sharas of
Series C Convertible Proferred Stock, the holders of ountstanding shares of Serics D Converiihle
Preferred Stodlk and the holders of outstanding shares of Common Stoclk; accordingly, holders of
Beries B Convertible Preferred Stock are entitled to receive, upon the goemrence of a Lignidating
Event {as definzd below) en emonnt equal to $1,00 per share of Series E Convertible Prefemed
Stock opfstanding and thereafter to participate fn any additional liguidating distributions, along
sid= the bolders of ondstandmg shaves of Common Stock immediately prior to the Liguidating
Event, opee required Hguidsting distritartions to ontstanding preferred stock heve been satisfied,
If, wpon the ocomrence of s Liguidating Bvent, the assets of the Corporation available for
distribution to its stockholders shall be insnfficient to pay the holders of Saries E Convertible
Preferred Btock the foll amount to which they shall ba entitled, then the entire assets and funds of
the Corporation legelly availably for distribution to its stockholders shall be distibuted ratably
among the holders of Beries E Convertible Preferved Stock in proportion to the Hquidation
amount gach such holder is otherwise eotitled to receive pursuant to this Seotion 1.(c). The
holders of outstanding shares of Series C Convertible Preferred Stock shell have lguidation
Tights semior to the liquidation rights of the holders of outstanding shares of Series B Convertible
Preferred Stock, the holders of ontstanding shares of Series A Converfible Preferred Stock, the
holders of oufstending sheares of Beries D Convertible Preferred Stock and the holders of
outstanding shares of Comtnon Stock, The holders of outsipnding shares of Serjes B Convertible
Preferred Stock shall have Hquidation mights sendor to the ligquidation rights of the holders of
owtstanding shares of Series A Convertibla Preferred Stock, the holders of outstanding shares of
Series I Convertible Preferred Stock: and the hofders of outstanding shares of Common Stock.
The holders of outstarding shares of Series A Convertible Preferred Stock shall have lquidation
Tights senior to the lignidation, rights of the holders of cutstanding shares of Series D Convertible
Preferred Stock and the holdexs of ooistanding shares of Compmmon Btock. The holders of
outstanding shares of Series D Convertible Prefesred Stock shall have liquidation rights senior to
the liquidation rights of the holders of outstanding shares of Common Stnck, Before any
Tiqnidating distribution shall be paid to holders of Series A Convertibie Preferred Stock, Series D
Convertible Preferred Stock and Common Stock, all Hqwddating distribetions remafning after
payment of liquidating distributions to holders of Series C Convestible Praferred Stock shall he
paid to holders of Series B Convertible Praferred Stock vntil the aggregate amormt of liqnidating
distribution payments equals the face vatue (of $1.00 per share) of outstanding Series B
Convertible Preferred Stock (subject to adjustment for stock splits, stock dividends,
recapitalizations or the Like) plug an amount equal to eight percent (8%) per annum from date of
issuance of the Series B Convertible Preferred Stock AT shares of Series B Comvertible

2
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Praferred Stock that are outstanding, repardless of date of issusnce, shsll pesticipate
proportionately in such liguidating distributions based on the face value of all ouistanding shares
of Series B Convertibie Preferred Stock.

G Defmiton of Liguidating Fvept, A “Liquidating Event” shall
mega (1) any Hquidation, dissolution or winding up of the Corporation, elther voluntary or
involumtary, or (i} a sale, transfer or other disposition of all or sebstaptizlly 21) the asseis of the
Corporation fo, or 2 merger or consolidation into, an entifty that is aot controlled, directly or
indirecily, by the stockholders of the Corporation; for purposes of this definition, “control™ shall
mean ownership of more than 50% of the voting power of an entity. Upon the occurrence of any
Liquidating Event that would invalve the distribution of assets other than cash with respest ta the
outstanding shares of Series E Convertible Preferred Stock, the amount of snch distribution shal!
be deemed to be the fair market value fhereof at the time of such distributfon determined as
follows:

{4) Beocuxities not subject to investment letter or other similar
restrictons on fiee marketability covered by (B) below:

(1) If traded on 2 securities exchange or throuph the
Nagdag Nailonal Market or SmallCap Market, the fair market value shail be the average closing
price of the Corporation’s Common Stock for the tweniy (20) trading days immediately
preceding the trading date ending three trading days pricr to the closing;

(2} ¥ actively traded over the counter, the faiv market
value shall be the average ¢losing price of the Corporation”s Common Stock for the twenty (20)
trading days immediately preceding the trading date ending three irading days prior to the
cloging; and

(3)  If there is no actve public market, the feir market
value shall bz the fair market value thereof, as mutually determined by the Board of Directors of
this Corporation and the holders of at least two-thirds of the number of the then outstanding
shares of Seiss B Convertible Preferred SBtoclc  In the event that the Board of Directors and the
holders of Series E Convertible Preferred Stock ars unable to montnally determins the fair market
value, ao independent third party shall be mutuaily selected by the Board of Dirsctors 2nd fhe
holders of at least two-fhinds of the number of the then outstanding shaves of Series E
Convertible Preferred Stock.

(B)  The method of valuation of secuities subject to investment
letter or other restrictions on free marketability (other than restrictions arising solely by virne of
& stockholder’s status as an affiliate or former afiiffate) shall be to make an appropriata discommt
from the market valoe determined as sbove in (A) (1), (2} or (3) to reflect the approximate fuir
market value thereof, as raviually determined by this Corporation and the holders of at lesst two-
thirds of the mumber of the then owistanding shares of Series E Conrvertible Prefened Stock, or,
in the eveqt that the Board of Directors and the holders of Series E Convertible Preferred Stock
are uneble to mamally determine the fair market vaive, by the independent third perty designated

3
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by the Board of Directors of this Corporation and the holders of at least fwo-ilirds of the number
of the then ontstanding shares of Series E Convertible Prefeired Stock.

() Netice of Liguidatine Event The Corporstion shell give each
holder of recoxd of Series E Convertible Prefer:ed Stock: written nofice of such impending
transaction not later than twenty (20) days prior to the stockholders’ meeting called to approve
such iramsaction, or twenty (20) days prior to the closing of such trausaction, whichever is
eardier, and shall also notify such holders in writing of final approval of such transaction,
Bubject to confidentiality limitatiens, the first of such notices shall describe the material terms
smd conditions of the impending fransaction, and the Corporation shall thereafter give such
holders prompt notice of any material chenges. The transacton shall in no event take place
sooner than twenty (20) days affer the Corporation kas given the first notice provided for herein
or sooner than ten (10) days aftex the Corporation bas given notice of any material changes
provided for herein; provided, however, that such periods may be shoried upon the Carporation’s
receipt of written consent of the holders of at least a majority of the then ontstandmyg shares of
Beries E Convertible Preforzed Stock entitled to such notice and righis.

(@  Coovergion Rights.

()  Yolustary and Aotomatic Cogversion. Bach holder of outstanding
shares of Serics E Convertible Preferred Stock shall have the right at any time to convett all of
that holders (fhis conversion right requires the conversion. of all shares of Series E Convertible
Preferred Stock owned or controlled by the converting pary) outstanding shares of Series E
Convertible Preferred Stock into that number of shares of fully paid 2nd non-assessable Common
Stock such that each share of Series E Convertibile Preferzed Stock shall represent one millionth
percent of the capital stock of the Corporation outgtanding after the conversion on a falty diluted
basis (i.e. glving full effect to the asspmed conversion or exercise of all ontstanding options,
warrants, preferred stock and convertible rights of the Corporation as if converted or exercised
tmmediately before conversion). For sxample, five million (5,000,000) shares of Series B
Convertible Prafarred Stock would be convertible foto 5% of the fully diluted equity of the
Corporation. Motwithstending the foregoing, in the event that the aggregate value of the sharcs
of Common Stock otherwise jssusble upon 2 conversion determined in accordance with the
preceding seéntences is Tess than 51.00 for each share of Series E Convertible Preferred Stock
being converted, then the number of shares of Commuon, Stock issuable upen conversion will be
aotomatfeally increased (but not decreased} by that number of shares of Common Stock
necessary to canse the {otal shares of Common Stock to be issued af conversion to have a
minimum valwe cqual to $1.00 for each share of Series E Convertible Preferred Stock being
converted, The value of the Common Btock, if automatic conversion is being effected pursuant to
a Qualifying IPO (as defined below}, shall he based on the IPO Offering Price or, if conversion
is being effected other than as a result of a Qualifying IPO, then the valus shall be based on
appraisal valoe (as mxtually agreed upon by the Board of Directors of the Corporation and at
least two-thinds of the outstavding shares of Seriss E Comvertible Preferred Stock), “IPO
Offering Price” shall meen the initial public offering price per share for such stock in connection
with & Qualifying IPQ, as set forth in the fnal prospectus relating theretn, The holders of
cuistandiog shares of Sexries D Convertible Preferred Stock shall have the right to convett

4
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onistanding shares of Sedes D Convertible Preferred Stogk into that number of shares of fally
paid and non-assessable Common Stock of the Corporation determined by dividing the aggregate
faoe value of tha Saries D Convertible Preferted Stock being converted by the Per Share Value of
the Common Stock: of the Corporation, which Per Share 'Valve ghall be discounted by twenty
percent (20%). The holders of ouistanding shares of Series C Convertible Preferred Stock shall
have the tipht to convert outstanding shares of Beries C Convertible Preferred Stock into fhat
nmmber of shates of filly paid end non-assessable Common Stock of the Corporation defesmined
by dividing the aggregate face value of the Series C Convertible Preferred Stock being converted
by the Per Share Value of the Comoaon Stock of the Corporation, which Per Share Valoe shall be
discounted by twenty percent (20%). The holders of outstanding shares of Series B Convertible
Preferred Stack shall have the right to convert oufstanding shares of Series B Convertible
Preferred Stock Imto that nomber of shares of fully paid and non-assessable Commeoen Stock of
the Corporation detepmined by dividing the aggregatc face value of the Serdes B Convertible
Preferred Stock being converted by the Per Share Valus of the Common Stock of the
Corporation, which Per Share Velue shall be digcounted by twenty-five percent (25%). The
tolders of outstandiog shares of Series A Convertible Preferred Stock sball have the tight to
convert each one (1) share of Series A Convertible Preferred Stock into one (1) share of faily
paid mud non-asseszable Commeon Stock of the Corporation. Notce of conversion mmst be in
writing and delivered to the principal office of the Corporation. Such nntice of conversion, once
issned by the holder, shall be irrevoeahle, Notice of conversion may be issued by the bolders of
ghares of Series I Convertible Preferred Stock commencing thirty-six (36) manths following the
effective time of the merger of TEAMM Pharmacenticals, Ine., a Delaware corporation, into
TEAMM Phamaceuticals, Inc., & Florida corporation and a wholly owned subsidiary of ithe
Corporation; provided, however, that all owtstanding shares of Series D Couvertible Preferred
Stock shall automatically convert to Cermmon Stock uper a2 finn commitment underwritten
initial public offering of the Commen Stock of the Corporation resulting in aggregate gross
procesds to the Corporation {siter all nnderwriting disconnts) of at least $30,000,000. Notics of
conwversion may be issued by the holders of sherss of Series B Convertible Prefemed Stook
commencing twenty-four (24) months following the effective time of the merger of Tha
Sualytica Group, Itd, a New Jersey corparation, into The Analytica Group, Inc., a Flornda
oorporation and a wholly owned subsidiary of the Corporation (the “Analytica Effective Time™).
On the Iast day of the 60" month following the Analytica Effective Time, all outstanding shares
of Series B Convertible Preferred Stock shall automatically convert to Commeon Siock as
provided above. In the event of the sale to, or the merger of the Corporation with, & non-
effiliated entity, the outstanding shates of Series B Convertlble Preferred Stock shall
automatically convert into that member of fully paid and non assessable shares of Common Stock
determined by dividing the sggregate face value of the Series B Convertible Preferred Stock by
the amount equal to the agpregate value assigned to the Coxporation or ifs assefs in the sale or
merger agreement divided by the total number of sharss of the Corporation’s capital stock
determined on a “fully diluted™ basiz immediately prior to the sale or merger (giving foll effect to
the shares of Common Siock to be issued npon conversion) which shall be discounted by twenty-
five perosnt (25%) (the “Series B Sale/Merger Per Share Value™), In the event of the sale {o, or
the merger of the Corporation with, 2 non-affitiated entity, the ouistanding sheres of Seriez D
Convertible Preferred Stock shall antomatically convert into that mnmber of fully paid and non
assesgable shares of Common Stock deterovined by dividing the aggregate face value of the

5
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Series D Convectible Preferred Stock by the amount equat to the aggrepate value assigned to the
Corporation or its assets in the sele or merger agreement divided by the total tmmber of shares of
the Corporation®s cepital stock determined on a *fully diluted” basis immediafely prior to the
sale or merper (giving full effect to the shares of Common Stock to be issued ugon conversion)
which shall he discounted by twenly percent (20%) (the “Series D Sale/Merger Per Sheye
Value™), A sale or merger shall not be desmed to be o or with a non-effiliated entity nmiess,
following such sale or mmerper, the holders of the voling securities of the Cn:cpomtmn
immediately prior to such sale or merger shall own feas than fifty percent (50%) of the voting
sectiities of the entity strviving such sale or merger.,

(i) Deteoninafion of Per Sheme Value, Except with respect io
conversion in the gvent of the sale to, or the merger of the Corporation with, » non-affiliated
entity as disenssed in clamse (@} of this Section 1{(d) (in which case Pzr Share Value shall be the
Seties B Sale/Merger Per Share Value or the Berles D Sale/Merger Per Share Valte as defined in
clanse (1) of this Section 1{d)), Per Share Value shall be determined as follows:

{A) Sccurities not sebject to investment Ietfer or other similar
regirictions on free marketability coversd by (B) below:

(1} I traded on a securities exchange or throuph the
Nagdag Nationel Market, the Per Share Value shall be the average closing price (i.e.- average of
bid and ask price) of the Corporation’s Common Steck for the twenty (20) trading dazys
tmmediately proceding (a) nolice of conversion or (b) the date of conversion in the case of an
antomatic conversion;

(2) I actively traded over the counter, the Per Share
Value shall be the average closing price of the Corporation’s Common Stock for the twenty (20)
immding days immediately preceding {8) motice of conversion or (b) the dats of conrversion in the
cage of an mutomatic conversion; and

(3}  Ifthere iz no active public market, the value shall be
the falr market value therpof 25 ronhally determined by the Board of Directors of this
Corporation and the holders of at lsast two-thirds of the nomber of the then ouistanding shares of
Series A Convertible Preferred Stock, Series B - Convertible Preferred Stock, Seres C
Copvertible Preferred Stock, Serfes D Converiible Prefemed Stock apd Serfes E Converiible
Preferved Stock, voting as a single class. Ta the event that the Board of Directors and the holders
of Sedes A Convertible Prefemred Stock, Series B Convertible Preferred Stock, Series C
Convertible Preferred Stock, Series D Convertible Prefeered Stock and Series £ Convertible
Preferred Stock, voting as a single class, are unable to mutualty determine the fair market value,
an Independent third party shall be moptually selected by the Board of Directors and the holders
of at least two-thirds of the number of the then omistanding sharcs of Series A Convertibie
Preferred Stock, Series B Converifble Preferred Stock, Series € Convertible Preferred Stock,
Series D Counveriible Prefixred Stock and Series E Convertible Preferred Stock, voting as 2
single class, to determine the fair market vaine thereof.

H0&000224798 3
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B8}  The method of valuafion of securities subject to mvestment
letier or other restrictions on free marketability (other than resfrictions ariaing solely by virtue of
& stockholden’s statns as an afffliate or former affiliate) shall be to make an sppropriate discount
from the matket value determined as above in (4) {1}, (2) or (3} to reflect the approximate frir
market value thereof, as mutnelly determined by this Corporation amd the bolders of at least two-
thirds of the mmnber of the then outstanding shares of Series A, Convertible Preferred Stock,
Series B Convertibls Preferred Stock, Series T Convertible Preferred Stock, Serss D
Convertible Preferred Stock and Series E Convertible Preferxed Stock, voting as a single class,
o1, in fhe evegt fhat he Board of Directors and the holders of Sexies A Convertible Preferred
Stock, Series B Convertible Preferred Stock, Series C Convertible Preferred Stock, Series D
Convertible Proferred Stock and Series E Converiible Preferred Stock, voting as & single class,
arc tnable to roatnadly determine the fair market valve, by the independent third party designated
by the Board of Directors of this Corporation and the holders of at teast two-thirds of fhe pomber
of the then outstanding shares of Series A Convertible Prefarred Stock, Serics B Convertihle
Preferred Siock, Series C Convertible Preferred Stock, Series I Convertible Prefemred Stock and
Serdes E Convertible Preferred Stock, voting as a single class.

(i) Mandatory Convession of Prefered Sinck 3

All ontstanding shares of Series A Converfible Preferred Stock, Series B Convertible Preferred
Stock, Serfes C Convertible Preferred Stack, Series D Convertible Preferred Stock and Series E
Convertible Preferred Stock shall airtomatically convert inte Commmon Stock, based on the then
applicabls conversion price and terms set forth hexein for each such ¢lass of Preferred Siock,
immediately upon the closing of 2 firm commitment underwritten initial public offering of the
Common Stock of the Corporation, pursuant fo 2n sffeciive regisiration statement under the
Securitics Act of 1933, covering the offer and sale of Common Stock for the account of the
Corporation, in whick the public offering price per shere exceeds 2 price per shars (approprately
adjusted for stock splits, stock dividends and stmilar events) that implies an agprepate enterpriss
value of the Corporation of not less than $200,000,000 based on a fully dibrted share basis and
resulting in sggregate pross proceeds to the Corporation (after all underwriting discourdts) of at
least $306,000,000 (a “Qualifying TPO™),

(iv)  Adinsty pf Series
Upon the issuance or sale by the Corporation of

(A) Common Stock for a consideration per share less than the
conversion price applicable to the Serias E Convertible Preferred Stock (which fuitiaily is $1.00
per share)(the “Beries B Conversion Price™) in effect immediately prior to the time of such issue
or sale; or

(B) any Stock Pwrchase Righis where the consideration per
share for which shares of Common Stock may at any time thereafter he {ssuable npon exercize
thereof {or; in the case of Stock Purchase Rights excrcisable for the purchase of Convertible
Securities, upon the subsequent conversion or exchange of such Convertibles Sectities) shall be
less than the Series E Conversion Price in effect immediately priox to, or at any time subseguent
to, fhe time of the izgue or sale of such Stock Purchase Righis; or

7

HO&R0D0224798 3



NOY. 1. 2094 12:58TM CORPORATION 3%€ €O ’ _ .NO. 212 p. 9
| 04000224798 3

(C) any Copvertible Sectuities where ths consideration. pec
shate for which shares of Common Stock may at any time thereafter be issnable pursuant to the
terms of such Converfible Securities shall be less than any Convergion Price in effect
tmmediately prior {o, or at any tme subsequent to, the tome of the issue or sale of such
Convertible Sectrities;

other than an issumce of Commen Stock pursuant o Snbsectiont 1(s) and 1()(V)(F) of this
Article IV (any such issnance shall be refewred to heseinafter as a “Dilutive Tssuance™), then
forthwith npon such issue or sale (or at any such. time thereafter, ag the case may be, that the
consideration per shave in the Dilutive Issnance is, or becomes, less than the Series E Conversion
Price) , the Series B Conversion Price shall be redoeed to (x) the lowest price per share in the
Dilative Issnance {caleniated to the nearest cent), or {y) such other amoumt 25 each such holder of
Series E Convertible Prefaryed Stock shall determine, provided that such amount shall not be less
than ths amount iz (x) dbove.

Notwithstanding the foregoing, the Sexjes E Conversion Price shall not at such time be reduced if
such reductdon wonld be an amount less than $.01, but any such amount shall be carried forward
and deduction with respect therefo made at the time of and together with any subseguent
reduction that, topether with such amonnt and any other amount or amonmts so earried forevard,
shall apprepate 3.01 or more,

- (v)  For purposes of Scction 1(D)(v), the following provisions will be
applicable:

{A) “Convertible Secomities” shall mean evidences of
indebiedness, shares of stock or other securities that are convertible into or exchangeable for,
with or without payment of additional consideration, shares of Common Stock,

(B) “Stock Purchase Rights™ shall mean any warranis, options
or other rights to subscribe for, purchase or otherwise acqnire any shares of Coromon Stack or
any Converftble Securitics,

{C) Converiible Securitles and Stock Purchase Riphts shall be
deemed antstending and Issued or sold at the thme of guch isstte oy sals.

o) : afi i The “comsideration
acivally reseived™ by the Cmpomhm ﬁm' the § 1ssuan:a, sale, gra:nt or assumption of shares of
Commen Stock, Stock Purchase Rights or Converfible Bscurities, irespective of the accomting
treatment of such consideration, shall be valued as follows:

(1)  Cash Pavmept ¥ the case of cash, the net amount
received by the Comporation after dednetion of any aperned miterest or dividends and before
dedneting aqy expenses paid or ineorred and any underwriting commissicns or coneessions pafd
or allowed by the Corporation in sounection with such issue or sale;

B
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(2)  Noncash Pavment In the cage of considerstion
othey then cash, the value of snch consideration, which shall not inclnde the value of any

Convertible Securities being converted or exchanged, as determined By the Board of Directors in
good faith, after deducting any accrued interest or dividends; and

3 i an e iies
The total consideration, if any, received by the Corporation as consideration for the issnance of
the Stock Purchase Rights or the Convertible Securities, as the case may be, plus the minbmom
aggregate amount of additional eonsideration, if emy, payabls to the Corporation upon the
axercise of such Btock Purchase Rights or upon the conversion or exchange of such Convertible
Secuorities, as the case may be, in cach case after deducting any accred interest or dividends.

Zxclogigns, Anything  hersin % the  conirary
notwithstanding, the Corporation shall not be required to make sny adjnstment of the Series E
Convesion Price in the cass of (i) the issuance or sale of options, or the shares of stock issuable
upan exercise of such options, to directors, officers, employees or eonsultants of the Corporation
pursnant 1 stock options or stock purchase plans or agreements, whether “qualified” for tax
purposes or niot, pursuant to plans or amangements approved by the Board of Directors, (i) the
issuance of Common Stock vpon conversion of the Sexies A Preferred Stock, the Seres B
Preferred Stock, the Serfez € Preferred Stock, the Series D Preferxed Stock (3ii) the izsnance of
Commor Stock pursuant to wanants ouistanding as of the date of filing this Amendment. The
issuemces or sules described i the preceding clanses @), (i) and (i} shall be ignored for
puzpoges of caloulating any adjustrnent to the Series B Carrversion Price.

Upon the occumence of each adjustment or readjustment of the Series E Conversion Prive
prenant to the forsgoing subsections, the Corporation at ifs expense shall promptly compute
such adjustment or readjnstment in accordance with the terms fhereof, and prepare and fornish fo
each bolder of Series E Convertible Preferred Stock affected thershy 2 cerlificate sstting forth
such adjustment or readjustment and showing in detail the facts upon which such, adfustzent or
readfustment js based. The Corporation shall, npon the written notice at eny time of any holder
of Series E Comvertible Preferred Stock firnish or canse to be firnished to snch holder a Iike
certificate seiting forth (i) sach adjustment or readfustroent, (i) the applicable Series E
Conversion Price at the time in effect and (lif) the mumber of shares of Common Stock and the
arnxount, If any, of other property that gt the ime would be received upon the conversion of such
holder’s shares,

{e)  Other Disiributions, Ju the event this Corporation shall declare a
distribution payable in securities of ofber enotitivs, evidences of indebtedness issued by this
Corporation or ofher entities, assets (excluding cash dividends) or options or rights not covered
bry Section 1{d}) sbove, then, in sach such case for the purpose of thiz Section (&), the holders of
the Sexies A Convertible Preferred Stock, Series B Convertible Prefecred Stock, Series C
Counvertible Preferred 8tovk, Serics D Converiible Preferred Stock and Serdes B Convertibls
Preferred Stock shall be entitled to a proportionate share of any such distiibution as though they
were holders of the number of shares of Common Stock of this Corporation into which their
ghares of Series A Couvertible Preferred Stock, Sexics B Convertible Preferred Stock, Series C
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Convertible Preferred Stock, Sedes D Convertible Prefemed Stock and Series E Converfible
Preferred Stock are convertible as of the record date fixed for the detennination of the holders of
Common Stock of this Corporation entitfed to receive such distribution,

(£  Recapitalizations. ¥ at any thme or from fime to timec there shall be a
recepitalization of the Common Stock (other than a subdivision, combination or merger or sale
of assets transaction provided for elsewhere in this Article IV), provision shail be made so that
the holdeis of the Sadzs A Convertible-Preferred Stock, Series B Converiible Preferred Stock,
Beries C Convertible Preferred Stock, Seres I Convertible Prefermed Stock and Series B
Convertible Preferred Stock ghall thereafter be entitled to receive upon conversion of the Series
A Convertibla Preferred Stock, Series B Convertible Preferred Stock, Series C Convertible
Preferred, Biock Series D Convertible Preferred Stock and Series E Convertible Preferred Stock
the gmmber of shares of stock or other secimities or property of the Corporation or otherwise, o
which a holder of Commeon Stock deliverable upon conversion wonld have bean, sutitled on such
recapitalization, In any such case, appropriate adinstment shall be made in the application of the
provisions of this Section 1{} with respect to the rights of the holders of the Serics A
Convertible Preferred Stock, Series B Copvertible Preferred Siock, Series C Convertible
Preferred Stock, Serfes D Convertible Preforred Stock and Series E Convertible Prefarred Stock
after the recapitalization to the end fhat the provisions of this Section 1(f) ncluding adjusiment
of the conversion rate then In effect and the number of shares issuable upon comversion of the
Seriex A Convertible Preferred Stock, Series B Convertible Preferred Stock, Serjes C
Coovertible Preferred Stock Series I Convertible Preferred Stock smd Series E Convertible
Prefarred Stock applicable after fhat event shall be as nearly equivalent as may be practicable so
that the reclassification has no accrettve or dilulive effect on the conversion rights.

ificate g5 to Adjngtments, No fractivaal
shares shall be issned upon the conversion of any share or shares of the Serles A Convertible
Praferred Stoclk, Beries B Converlible Preferred Siock, Series C Comvertible Preferred Stock,
Series D Convertible Preferred Siock and Series E Convertible Preferred Stock and the mumher
of sharet of Common Stock to be issued shall be roumded to the nearest whole share.

()  Notices of Record Dete, In the event of any taking by this Corporation of
a record of the holders of eny class or securities for the purpose of determining the holders
thereaf who are entifled to recelve auy dividend (other than a cash dividend) or ofher distribution
any right to subsetibe for, purchase or otherwise acquire auy shares of stock of any class or any
other securities or properfy, or to receive any other right, this Corporation shall mail to vach
holder of Sexics A Convertible Preferred Stock, Series B Convertible Praferred Stock, Scries C
Comnvertible Preferred Stock, Series D Convertible Preferred Stock and Seres B Convertible
Preferred Stock, at least twenty (20) days prior fo the date specified thersin, a notice specifying
the date op which sy such record Is to be taken for the purpose of such dividend, distribution or
right, and the amownt snd character of such dividend, distribution or right.

@  Reservation of Stock Issnable Upon Convergion. This Corporation shall at
all times reserve and keep available out of its euthorized but unissued shares of Commaon Stock,
solely for the purpose of effecting the cooversion of the shares of the Series A Comvertible
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Preferred Stock, Series B Convertible Preferred Stock, Series C Convestible Preferrad Stock,
Series D Convertible Preferred Stock and Series E Convertible Preferred Stock, such number of
its ghares of Commpon Stock as shall from time to time be sufficlent to effect the conversion of all
outstanding shares of the Serigs A Convertible Praferred Stock, Series B Convertible Prefemed
Stock, Series C Convertible Preferred Stock, Sedes D Convertible Preferred Stock and Series B
Convertible Preferred Block; and if at any time the nmniber of authorized but unissued shares of
Cemmon Stock shall not be sufficient to effect the conversion of all then outstanding shares of
the Serics A Converlible Preforred Siock, Series B Convertibie Preferred Stoock, Series C
Convertible Preferred Stock, Series D Convertible Preferred Stock and Swriss E Convedible
Preferred Stock, in addition to sueh other remiedies as shall be available 1o the holder of such
Preferred Stock, this Corporation will teke such corporate action as may, in the opinion of its
eounsel, be noceszary 1o morease its athorized but 1missned sharas of Common Stock to such
nusaber of shares as shall be sufficient for such purposes, inoloding without limitation, engaging
in best efforts to obtain the requisite shareholder approval uf any nesessary amendment to thege
Articles of Incotporatipn, as amended,

(i}  Nofigss, Any notice required by the provisions of this Article IV to be
given to the holders of shares of Series A Convertible Prefermed Stock, Seres B Convertible
Preferred Btock, Series C Convertible Breferred Stock, Series D Convettible Preferred Stock and
Series E Convertible Preferred Stock shall be deemed given if deposited ip the United States
mail, postage prepeid, and addressed to each holder of record at his address appearing on the
books of this Corporation.

(8  Voline Righis

@ The holders of mitstanding shaves of the Common Stock, the Series
A Convertible Preferred Stock, the Series B Coovertible Preferred Stock, the Seriss €
Converiible Prefened Btock, the Series D Convertble Preferred Stock and the Serlss E
Convertible Preferred Stock are entitled to vote on all matters voted on by the stockholders on.
the basis of one voie per share and shall have voting rights and powers equal to the voting rights
and powers of the Commeon Stock (except a5 otherwise expressly provided herein or as required
by law, voting together with the Common Stock 28 a single class) zud there shall be oo
cwnulative voting, The holdexs of outstanding shares of the Comman Stock, the Series A
Converiible Preferred Stock, the Berizs B Convertible Preferred Stock, the Series C Convertible
Preferred Stock, the Serles D Converiible Prefared 8tock and the Series E Convertibls Preferred
Stock shall have the right to receive notice of and aftend all meetings of the shareholders of the

Corporation,

()  Each holder of a minimom of five miliion (5,000,000) shares of the
Saries E Convertible Praferred Stock shall be entitled to elect one (1) Director of the
Corporstion, repgardless of whether or not thers ave any holders of ontstanding shares of the
Series E Converiible Preferred Stock at any aunnal meeting of the stockholders. If, at any angual
meeting of the stockholders, there sre ne bolders of ouistanding shares of the Seres D
Convertible Praferred Stock, then the holders of ontstanding shares of the Commen Stock, the
Scries A Convertible Preferred Siock, the Serjez B Convertible Prefsrred Stock and the Bzries C
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Convertible Preferred Stock are entitled to vote ag a single class fo clect six (6) of the seven (7)
Directors of the Corporation. If, at zny annual meeting of the stockholders, there is at least one
holder of ouistanding shares of the Seres D Convertible Preferred Stock, then the holders of
omtstanding shares of the Commmon Stock, thr Series A Convertible Preferred Stack, the Series B
Convertible Preferted Stock: and the Series C Comrvertible Prefetrred Stock are entitled to vote as g
single class to elect five (5) of the seven (7) Dimctors of the Corporation, and the holders of
putstanding shares of the Seri=s D Convertible Preferrad Stock are enfitled to vote as a gingle
class to elect one (1) of the seven {7) Directors of the Corporation. For so long as there 5 at least
one holder of ontstanding shares of the Series D Convertible Preferred Stock, the director elected
by the holder or holders of Series D Convertible Preferred Stock may not be removed or replaced
except by the approval (by vote or writtent consent, as provided by law) of ihe hoiders of &
majority of the ontstanding Series D Convertible Preferred Stock. Far so long as there is at least
one bolder of cutstending shares of the: Sexias B Converiible Preferred Stock, the director elected
by the halder or holders of Series B Convertible Preferred Stock may not be removed or teplaced
except by the approval {by vote or written consent, as provided by Iaw) of the bolders of =
maajority of the outstanding Series E Convertible Preferred Stock, Notwithstanding the forgoing,
the nomber of divectors which the Holders of Series A Convertible Preferred Stock, Series B
Cemyvertible Preferred Stock and Series C Convertible Preferred Stock ars entitled to elect a5 a
single class, shall be reduced by the oumber of directors entitled to be elected by the Holders of
Series E Convertible Preferred Stock as herein above provided. The Corporation shall not amend
or repeal this provision, without first obtzining the approval (by vote or wiitien consent, as
provided by law) of the holders of at least & majority of the then, outstanding shares of Series I
Convertible Preftrred Stock as it pertains to the holders of the Series D Convertible Preferred
Stock and/or the holders of at Ieast & majority of the then owstanding shares of Seres B
Convertible Preferred Stock as it pertaing to the holders of the Series B Convertible Preferred
Stock.

51} edemaption, The Series B Convertible Preferred Stock shall mot be
redeemable,

() Seres B Profective Provisions, So long as not less than one million
(1,000,000} shares in the apgregate of the Series B Convertible Preferred Stock are outstanding
(as adjusted for any stock splits, stock dividends, recapitalizations or the like), this Corporation
shall not, without first ohtaining the approval (by vote or written consent, as provided by law) of
the holtders of at least two-thixds of the then gutstanding shares of Series B Convertible Preforred
Btock {(voting as 2 separate class) take any action that:

{ Amends or ropeals amy provision of this Carporation’s Articles of
Incorporation, as amended (including eny amendment or repeal effected by wey of 2 merger
involving the Corporation), to alter ar changs the terms, rights and/or preferences of the Series B
Convertible Preferzed Stock other fhan throngh the ereation or amendment of another class, type
or serics of stock; or

() increases the aumthorized mmmber of shames of the Seres B
Convertible Preferred Stock.
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(o} Seres D Protective Provizions, So long as mot less than one miliion
{1,000,000) shares in. the agprepats of the Series D Convertible Prefirred Stock are ountstanding
(as adjusted for any stock splits, stock dividends, recapitalizations or the lilce), this Corporation
shall not, without first obtaining the approval (by vote or writtent consent, as provided by law) of
eitber: (3} the holders of at least two-thirds of the then ontatanding shares of Series D Convertible
Preferred Stock {voting as & separaie class) or (i) 2 majority of the Board of Directors, including
the director, if any, elected by the holders of Series D Convertible Preferred Stock, take any
action that:

i)  Amends or repeals any provision of this Comporation’s Axticles of
Incorporation, g5 amended (mcluding any smendment or repeal effected by way of a merger
tavolving the Corporetion), to alter or change the ferms, rights and/or preferences of the Series I
Coavertible Preferred Stock other than throngh the creation or amendment of another class, type
or series of stock; or

(i) Increases the authorized nnmwher of shares of the Sedes D
Convertible Preferred Stock.

(o) Ssdes B Right Protective Provigions.

)  The holders of outstanding shares of Series E Convertible
Preferred Stock shall have the right of first refusal to purchase their proportionate part (pro rata
on a Common Stock equivalent basis), or any smaller past thereof, of any offer of equity and/or
debt seemities by the Corporation wader the same price and terms as such offer is made by the
Corporation to third peotiss, The Srst right of refusal will terminate (with respect to 2 specific
offering) if not exercised in writing within thirty days following written notice of such debt or
aquity offering, The first right of rafusal shall tempinate at, and not inchude, 2 Qualifying IPO.

(i} So Iong as any shares of the Series B Convertible Preferred Stock
are outstanding (as edjusted for any stock splits, stock dividends, recapitalizations or the like),
this Corporation shall not, withont frst obtaining the approval (by vote or written consent, as
provided by law) of the holders of at least two-thirds of the then outstanding shares of Series E
Convertible Preferred Stock {(votlng 46 2 separate ¢lass) take any action that

: (4) Amends or mpegls any provision of this Corporation’s
- Articles of Incorporation, as amended (fncluding any amendment or repeal effected by way of 2
merger invoiving fhe Corporation), to alter or change the tenms, rights and/or preferences of the
Series E Corwvertible Preferred Stack other than through the creation or amendment of another
" glass, fype or series of stock that is junior to the Series E. Convertible Preferred Stock;

{B) Increases or decrgascs the authorized number of shares of
the Series E Convertible Prefemred Stock;
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({C)  Authorizes or issnes, ar obligate itself to autharize or fssas,
any equity or debt secneity on a parity with or having preference o priosity over the Series E
Convertible Preferred Stock as to Hanidation preference. redemption rights, dividend rights,
registration rights or otherwise;

(D)  Pays or declares any dividend or distribution on any shares
of its capital stovk {ofher than the Series E Converiible Preferred Stock) or applies any of ifs
assets fo the redemption, retirement, purchase or acquisition, directly or indirecily, through
subsidiaries or otherwise, of any shares of its capital stoclk, except for repurchases of shares from
former employees, officers, directors, advisors or service providers upon terminaiion of
employment for a price not greater than the cash price paid by such former cmployees, officers,
directors, advisors or service providers, pirsuant to the terms of stock pnrchese agreements with
such persons providing for such repurcheses st the original issmance prices for such ghares;
provided, that the aggregate amotmt paid in conneetion with such repurchased shares within any
twelve (12) month period shall not exceed $100,000; or

(B Volumtarily or invohmtarily liquidates, dissolves or winds
up the Carporation or its business.

{p)  Serias E Preferred Dividend, The holdars of cutstanding shares of Serjes
E Comvertible Prefermed Stock ag a class ghall have the right to 2 cumufative quarterly dividend
(the "Series E Preferred Dividend”) from the Corperation prier to and in preficence to any
dividend or distribution paid with respect to the Common Stock or any class or series of
Prefurmed Stock. The agprepate Scries E Prefened Dividend to be paid to all holders of the Series
E Preferred Stock shall be an amonnf equal o the greater of: (i) 5% of all Net Revenus (a5
defined below) resulting from all emvent or finure products owned, controlled or in which any
commercialization rights are held, by TEAMM Phannaceuticals, Ine. (“TEAMM™) (or any
entity, owned or controlled, direcfly or indirecily, by the Corporation), excinding only Histex
PD, Histex CT, Histex SR, Histex Eignid end Histex HC (collectively, the “TEAMM Products™),
or () 5% of all Net Revenne from the ssle in the US market of all current and foture products
owned, corirolled or in which amy commereialization rights are held, by BinVest Infernational,
Inc. ("BloVest™) (or any entity, owned or controlled, direstly ar indirectly, by the Corporation)
(collectively, the “BioVest Products™). The TEAMM Products inchide, without lmitation, Respi-
TANN, Histex I/E, Histex PD12, MD Tarbo, 16/300 ANDA, 10/200 ANDA. imd SRL
Technology, Forithe purposes of this Section 1(p), “Met Revenms” sholl mean the aggregate
gross quarterly revenue from the sale of the applicable TEAMM Products or BioVest Froducts to
customers or end-users {e.g., hospitals, HMOs, nonprofit organizations, disiributors, resellers,
wholesalers, tetailers, ete.), whether such revenue is received by TEAMM, BioVest, the
Corporation or any other party less any adjustments for disconnts, refunds, retirns, chargsbacks
mnd rebates actually paid by TEAMM, BioVest or the Corporation or deducted by the customer
or invoiced hy a governmental agency.

The Series E Preferred Dividend shall agerue quarterly and be paid to the holders of Seriss B
Convertible Preferred Stock in eash on a quarterly basis within sixty (60} dzys following the end
of each of the Corporation’s fiscal quarters. In the event that any ghares of Series E Convertible
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Preferred Stock are repurchased or converted, whether volnntarily, by merger or otherwise, prior
to the end of a fiscal quarter, the Corporafion shall remain obligated to pay a pro rmta Series E
Preferyed Dividend based on the agprepate Net Revence for the stub period ending
sitaltanpously with and melnding the date of the repurchase or conversion, The pro rata
dividend shall be paid upon any redemption, conversion or the closing of any merger or other
transaction resulting in the sale or conversion of the shares of Series E Comvertible Prefemed
Stock.

Other than a sals of a TEAMM Produst or a BioVest Product as inveptory in the ardinary cotnse
of businass (the proceeds of which are already included in the Net Reverme caloulation pursnant
to the forepoing provisions), if any of the TEAMM Products or the BioVest Products (or any of
the rights relating thereto} axe sold, assigned, licensed or transfarred in auy way, in whole or part,
by sale, license merger or otherwise (a “Transfer™), the resulting gross proceeds fom such
Transter received (tncluding the fair market vatue of any non-oash, consideration received or to
be recsived) by the Corporation, TEAMM or BioVest shall be included in the caleulation of Nat
Revenoe,

The Corporation shail not take agy action to ciroumvent the purposes of this Section 1{p) and
ghall at all thmes take all actions to ensure that the Series E Praferred Dividend is accurately
reported end paid acconding $o the intent and purposes of this section. The Cotporation shail
maintain records sufficient to demonsirate its compliance with the dividend reporting and
payment phligaiions set foxth in this Section 1(p). The Corporation shall make such records
available for inspection and copying by any holder of Series E Preferred Stock or such holder’s
representatives doring nonmal business hours upon reascnable advance notice, solely for the
pwpose of confirming the Corpuration”s compliance with. its obligations with respect to the
reportivg and payment of the Series B Prefemred Dividend,

The Corporation shall not permit s ownership inferest in, or s votug conirol of, eifher
TEAMM or BioVest 1o be reduced below 51% without the prior written consent of two thirds of
the eutstanding Serfes E Converiible Prefemad stock,

2 The whole or auy part of the capifal stock of the Corporation shall be payable in
lawiit money of the United States of America, or property, labor or services at a just valustion
fixed by the Board of Directors.

3, Froperty, Jabor or services mey also be purchased with the capital stock of the
Ceaporation at such vaination s may be fixed by the Board of Dirsctors.

In all other respects, the Amended and Restated Articles of Incorporation of the Corpotation, as
amended, shall remain as they wara prior to this Amendment being adopicd.
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IN WITNESS WHEREQF, I herchy set my hand and seal this 9ih day of November,

2004.
. ] . I fSSAn CNUJ.LY
S - ' =~ Be and Treasurer

-' 1
L

. ,-r'-_:"._ f."l-’ e
-+ (CORPORATE SEAL)

15

04000224758 3



