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Glenda . Hood
Secrebary of State

Tanuary 3, 2004

ACCENTIA, INC.

5310 CYPRESS CENTER DRIVE
SUITE 101

TAMPR, FL 33609

SUBJECT: ACCENTIA, INC.
REF: PE200003350%8

We received your electronically tramemitbted document. However, the
document has not been filed. Flease make the following corzectionz and
refax the complefe document, iIncluding the elegstronic filing cover sheeb.
Plaase complete the date of adoption of the amendment.

Please reiurn yvour document, slong with a nopy of this letter, within &0
drys or your £iling will ke considered abandoned.

If you have any guestions goncerning the filing of your document, please
gall {85D) 245-686&5,

Taresa Brown FAX Rud. #: BO400D0005965
Dosunent Specialist Letter Number: S04hD0DD1634
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ARTICLES OF AMENDMENT

TO
AMENDED AND RESTATED ARTICLES OF INCORPORATION
OF
ACCENTIA, INC,
{AS AMENDED)

The ondersigned, being the Chief Exeentive Officer of Accentiz, Inc., 2 Fiorida profit
corporation (the “Corporation™), hereby ceglifies that the following Amendment to the Amended
and Restatad Articles of Incorporation of the Cerporation, 45 amended, was duly approved and

adoptcdbyﬂml)nectmandbythn stockholdess of the Cotporation on January 9, 2004 5, 2,
) AMENDMENT : i Be b
STt 3 el
Axticle IV shall bs deleted fin its catirety and roplaced with the following: . -~ if"ﬂ
ARTICLE IV o E
P
AUTHORIZED STOCK 2%
E’:m

1. £2) Anthorized Isgnancs, The Corporation shall be aunthorized to issue {i)
Tigee Hundradi\!ﬂhﬂnﬁmmao{!} shares of common stock with One Tenth of Ous Coepnt
($0.001) par valne (the “Convnon Stocde™), (i) Tena Million (10,000,000} shares of Serlez A
convertible preferred stogk with One and No/l100 Dollar ($1.00) par valoe (the “Series A
Convertibls Preferred Stock™), () Thirty Miltion (30,000,000) shares of Sexies B convertible
stock with Ope sad No/i00 Dollar ($1.00) par valee (the “Serics B Convertible
Predfmred Stock™), (v) Ten Miflion (10,000,000} shares of Series C convertible prefemed stock
with One and No/100 Dollax ($1.00) par value (the “Series C Convertible Prefixed Stock™, (v)
Fifteen Millinn (15.000,000) shares of Series D convertible preferred stock with One and No/100
Dollar ($1.00) par valpe (tha “Seres D Convertible Preferred Stock™) and (vi) Thirky Million
{30,000,000) shares of Series E convertible preferred stock with One apd No/100 Dollar (31.00)
par value (the “Sezies E Convertible Preferred Stock™). Except ag otherwise expressly provided
in these Atticles or any amendment thereto, no holder of the Corporadon’s stock shail have any
preemptive right to acquire the Corpordtion's seciyities.

(&) Pegity. The Beries A Converbible Preferred Stock, the Series B
Convertible Preferred Stock, the Scries C Convertible Preferied Stock, the Serdes I Convertibils
FPreferred Stock and the Serics E Convertible Prefemed Stock aye of the same class and shall be
on parity wifh sach other, sxcept as provided elsewhere herain.

{c}  Liguidation.
(} _ Prefeeqgce og Liguidation  The holdas of oufstimding shates of

" Sedies B Convertiblé Prafinmed Stock shall hive BGHiduaan Hihty Saiios 16 the Tignidation Tights
of the holders of omstanding sharvey of Series A Comverhble Prefrurad Stock, the holders of

HO4000005965 3
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outstanding shares of Scres B Convertibic Prefenod Stock, the holders of outstanding sheres of
Exeles C Convertible Prefeared Stoak, the holders of wutstanding shares of Sexies D Convertible
Proferred Stock and St holders of outstanding shares of Common Stodk; accordingly, holders of
Sarics B Convertible Prefermed Stock ame entitled o receive, upoa the nccamence of 2 Liquirdsting
Event (ax defined below) an ammonnt aqnal to 3100 pot share of Sedes ¥ Convertible Preferred
Stock: cutstanding axd thereaftvr 4o paticipafe I any additonzl liquidating disgibuticns, along
side the holders of ontstepding shares of Common Stock mmediately prior to the Liguidating
Event, once regiifred hiquadating disndbotons 1o onstmding prefemred stock bave beon satisfied
M, upon the cocmrence of a Liquidating Event, the asscts of the Carpomtion zvailable for
distribution to itk stockholisms shall be insufficient to pay fic holdexs of Scies B Conventibie
Prefoared Swock the full amound to wiach they sheil be entitled, then the entive auzets and finds of
the Corpocetion legally availshic for digiribution to jts storkholders shall be distribured retebly
amepg the holders of Sexies B Convertible Praferred Stock in proporiion to the Lgpidation
smonnt each such holder iz othzrwise eptided to receive pursuant to this Secton 14E), The
bolders of cutttandmg shares of Sories C Conveztible Prefrrted Stock shell have liguidation
xights Eenior to the: ligaldation rghts of the bolders of ontstanding shares of Serics B Convertible
Preferred Stock, the holders of outstanding shares of Scrics A Copvertible Preferzed Brock, the
holders of oustanding shares of Scries D Convertdble Prefirred Siock and the holders of
ontstanding shares of Common Stock. The holders of catsianding shares of Series B Converiibla
Preferyed Stock shall have liquidation rights senior to the Hquidation rdghts of the holders of
outstapding shares of Sexics A, Coovertible Frefened Stock, the halldeys of oulstanding shaws of
Searies D Converlible Preferred Stock and the holders of ontstanding chares of Cozmon Stoale,
The holders of onxtanding sharey of Serigs A Convertible Treformred Stock ghafl bave fHewidaticns
riphits sepfor to the Hguidation rghts of the kolders of custendng shares of Sorics D Converiible
Prferred Swok and e holders of outstanding shares of Common Stock. The bolders of
outstending shares of Sevies D Convertible Proferred Stock shall heve Lguidation rights senior 1o
the Lignidatiom xights of the holirre of ontstanding sharce of Common Swock. Befors auy
Hquidating distribntion shall be paid to heldezs of Series A Convenible Preferred Stock, Series D

Convertible Preferred Stock amd Common Stodk, 2l Hquideting distribntions xemaining after

paymens of Equidsting distribmions to helders of Series C Convertible Preferred Swek shall be
paid o holders of Sexdes B Conversblie Prafarxed Stock vatil the agpropaie emount of Miguidating
diztribution payments cquals the fce valur {of 3100 per shars) of onfsexuding Series B
Comvertible Pamforred Stock (subiect 1o ediustoent for stock splits, sock dividends,
reoapitalizations. or the Hie) plus an amount egoal o eight percent (294) per anmum from dare of
issaance of the Series B Ceonvertible Preferred Stock.  All sharez of Series B Convatible
Prefered Stock that are ouotstandiog, regasdless of date of igsiznce, shall participate
proporticmatcly In such Liguedeting digtribulions based ox the face vale of 31l otistzading shares
of Beries B Convertible Peeferred Stock. |

(i  Definitop of Liguidatiog Evonr, A “Lignidating Bveot~ shall
mean () any liguidation, dissolution or winding up of the Corporatiom, sither voluntary or
involumtary, or (37} 2 sale, tansfer oF ofber dispoyidon of all or substandially 21] the essets of the
Corporation fo, or & merger or consolidation ints, an enfity thar is nat controlled, direcly or
indirecthy, by the stockholders of The Corporation; for purposes of this definitiop, “control’” shall
mean awnership of more than S30% of the voting power of an entity. Upom the oconrranse of any
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Liquidating Fvenr thar wonld invalve he distribetion of ascets other than cnsh with respect to the

iopr pheres of Series B Convertibhle Prefermed Siock: the ammonpt of sueh Sistribution ghall
be deemed w be the foir magket veloe thereof at the time of such distribution determined as
follows:

{A) Seowmilies not subject & investment letter or ofher aimilar
restrictions on fres matkeability covered by (B8] below:

{1y X weded ont a securitics exchange or through the
Masdar Natiomal Market or SmallCap Madeet, the: fair market valuo shall b the average closing
pdoe of the Corporatinn™s Common Stosk for the twenty (20) tading days fmmedintely
preceding ths trading date snding three trading days prior to the closng;

2) If actively traded over the sovater, the fadr mmicet
vatue shal} be the avcrage closiag price of tha Corporaion’s Cernamon Stock for = rwenty (20}
nadige deys hmmediately preceding the trading den ending fhree frading days prior to the
cloxings snd

i) If Yhexe is po actve pablic marker, the fair market
yaloe chall be the fuir market valae thersof, ss mutually determined by the Board of Directors of
this Corporation snd the holders of gt least two-Shinds of 1he monber of the then outotanding
shareg of Sexies B Converdble Prefirred Stock. In the event that the Boaxd of Direciozrs and the

. holders of Seriex E Convertible Profarrad Sipck are oasble 1o mutually determine the e market

valug, an indepeodent third parry shall be wumally zelected by the Board of Dircctors and, the

hddusofﬂlcmwu-ﬂuxdsnf&nmmbnafmcﬁmmuumﬂndxngshmof‘SmesE,

Convestibie Preferred Stock.

¢BY . Thewothod of valuafien of securites snbicet to mvestment
Iettep or other reshrictions on Gee :mthb:'lmr {other than resmictions arshy solay by virtue of
a stopkholder's status x$ an 2ffHate oc former afftlist=) sball be to make xm appropriats discennt
from the merket valus determined as above I {&) (1), (5 or (3) o reflect thea approximate fir
marks: value therect, A3 morunlly deteymined by this Corporation ond the holders of 2t Jeast tee-
$hirds of the murober of the then cotstanding shares of Serizs E Convertdble Preferred Stock, or,
in the evem ot the Board of Directors and the holders of Serics E Copvenible Prefermid Stock
arc unabia 1o mutually detegpine the fiir market value, by the Independent thind party desfpnated
by the Board of Divectors of this Corporation and the holders of ar least twa-thinds of the pumber
of the then ontetanding thares of Series B Convertible Preferred Stock.

Gi) Nofice of Liguidating Event The Coxporation shall give each
holder of reeord of Series E Convertdble Prefoed Stock written notics of roch impending
mansaction not laler than rwenty (20} days piior to the stockholders” mweling calied {0 approve
such toiomsaction, or twenty (207 Sayx pricr to the clogng of sich trapeaction, whichevey i
earlier, and shall also norfy swch holderz in wrting of final approval of such trapsaction
Snbiect to oonfidentiality fimitations, the fst of sich notices shall describe the materiz! beoms
and conditicns of the impending tansection, sqd the Corporation shall thereafier give soch

3
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holdex prompt notice. of agy maerial changes. The tmncsetion shell in no wvent ke plzee
sooner than. twenty {20} days after the Coxporation hes given the first notice provided for hergin
ot sooner theg fen [10) days sfter the Corporation hag given neotice of any maneria] cheopes
previded for herein; provided, however, fhat such peviods mey be shorted vpon the Corporution's
recoipt of writtoo conseui of the holders of at Jeax 2 majority of the then onisianding shares of
Beries E Convertibie Preferyed Stock sititled to such notice and rights.

&  Copversion Rights

(i  Yohmiaryand Aptomatic Cogvergion. Bach holder of ontetanding
zhares of Sedes E Copverrible Proferzed Btock shall have the right at any thoe to convert i] of
that holders (thds eoaversion right requizes the copversion of ail shares of Series E Convertible
Prefined Swek owned or controlisd by the comverting party) outstanding shaves of Series E
Convertible Preferzed Stock fnto that nuwinber of shares of fully paid sodd nop-asscssable Cormaom
Stock such thet each share of Sariss E Convertible Prefoned Stockt shall represent one millionth
percent of the: capital stock of the Corporation owtstanding aiter the sopversion on a fiully ditated
asiep (e giving Ml cffect to the assumed conversion or exercise of ajl onrciapding options,
warTans, prefoaed stock and convertible rights of the Corpomtion s8¢ if convested or esorrciscd
ienmediately before eomversion). For example, five million (5,000,000 shares of Scrize B
Comvertibls Preferred Stodk would be convertible ioto 5% eof the fully diinted equiry of the
Corporation. Notwithstaoding the foregoing, in the event that the agprepets valos of the chares
of Common Stock otherwise issnable npon a conversion determined in sccordance with e
proceding sexdaarss is leas than $1.00 for each share of Series B Convertible Prefomed Stock
befup converted, they the number of ghares of Copamon Stock isswable npon convension wiil be
antomarically increased (but not decrmasedy by that nomber of shmes of Common Stock
necesssry 1o canse the ol shares of Comamon Stock to be Issued at conversion 10 have a
minjzmm valoe equal o $1.00 for each share of Series E Conventible Preferred Stouk being
comvested. The: value of the Conmoon Stogk, ifautomatic cogversion-iv being effected pursnznt to

‘w Qualitying TPQ {as defined balow), shall be based ox the IPO Offening Price or, if conversion

'is ‘heing effected other thee as a result of a Qualifying (PO, then the veloe shall ke baged on
appraisal valoe (2t mumally agresd zpon by the Board of Directors of the Corporation and at
Isast two-thinds of the puistanding shares of Series E Convertibls Prefared Stock),  “IPOQ
Offering Price™ skall mpezn the inftdal public offering price per share for Fuch stock in comyection
with « Qualifying Q. as sot futh In the final prospectox relating therete., The holders of
outstanding shures of Seivs It Convertible Preferred Stock shail have the dght to convest
autstanding shares of Series D Convertible Proftrred Stock into that number of sharcs of fally
pald und noes-agsessable Coppmon Stock of the Corporation deterpined by dividing the spprepare
face valus oF s Serics D Convertible Preferred Stock being converted by the Por Share Valre of
the Commen Stock of the Corperation, which Per Share Value shall by discounted by twenty
percent (Z0%4). The helders of cutsianding shares of Series © Convertible Froaferred Stock shall
have ths Fgit 1o copvest outstending shares of Scries C Convertible Prcferred Stocke into that
nusaber of shares of £lly paad andd non-assessable Common Stock of the Camporation determine=d
by dividing the aggregate face value of the Series C Convertible Preferred Stk being converted
by the Per Share Vafue of The Conunon Stock of the Corporarion, which Per Sk Velae shall be
discornted by twenty percent (20%) The holders of outstanding sharos of Series B Comvertible

&
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Proferred Stock shall have fhe right to copvert ontstanding shaves of Serics B Convertible
Preforred Stack o that mapber of Shares of Toally paid and non-assessuble Carmnop Stock of
the Corporation determined by dividing the aggregate facs value of the Scries B Converfibiz
Profizred Stock belpe converted by the Per Share Valus of fhe Commom Steck of the
Cerporstion, which Per Shaye Velue shall be disconnred by twenty-five pament (25%). The
Tolders of ontstanding shares of Serles A Converfible Preforred Stosk shali have the right fo

. convelt =zxch oD {}) share of Seoes A Converbble Peeferred Stock fito onc {l} st offul}y
paid and non-assessabic Commen Steck of the Corporation. Motice of conversion must be in
writing and delivered to 1he pringipal office of the Corporation. Such potice of conversion, once
ixsned by the hadder, shall be imevacable. Notice of conversion may be fssned by the holders of
sharcs of Serics I¥ Converntible Profirred Stock commmoncing fhirty-six (36) moaths following the
cffective tinwe of the merper of TEAMM Pharmacemicals, ne, a2 Delaware cospomtion, o
TEAMM Phormaceuticals, Inr | 2 Flarddz corpomtion apd & wholly owned subaidiary of the
Cosporation; provided, however, that all oulstanding shaxes of Serics D Comvertible Prefoocd
Btock shall antomaticslly convert to Common Stoek upon a fioy commibment tmderwritten
initisl poblic offering of the Commen Stock of the Corporation resulfing in, agesgate gross
proceeds to the Corporatinn (afinr all underwdifoy discounts) of at feagt $30,000,000. Notee of
comversian may be iswucd by the holders of sheves of Sexies B Convertible Prefered Stock
commenecing twenty-four (24) monfiz followivg the cfiective ime of the mager of The
Analytica $3roup, Lid, s New Jasey caporation, inte The Analytica Groop, Inc., a Flodda
corporation and a wholly owned subsidiary of the Corporaton {the “Anadytes Effective Toae).
On. the Jast day of the 60 month following the Anylytica Effective Time, all outstmding shaves
of Seris B Convertible Preferred Stock shall aptormatically conwvest to Cononon Stock ag
provided above. In the event of the sile to, oF the muexger of the Corpomlion with, a non-
afiflizted eotity, the outstagding sharey of Seriexs B Convortible Prcfared Stock shall’
antomatically convert inte that wombey of filly peid and no assessahie shares of Common Stock
determined by dividing the aggregaie face valns of the Seiizs B Convertible Preferred Srock by
fhe moowmt equel o the 3geregate value aesipned to the Corporation of its assets In the sale ar
rexger agreement divided by the totsl mumber of shares of the Corporafion’s capital stack
determnined on a “fudly diluted” basiz rome@Gately priog to the sale or merger {giving full effect o
e shares of Common Stock 1o be iswued upon comversion) which shall be disconnted by twanty-

. five parcent (2556) (the “Salo/Mergor Per Share Value™). A ssle or merger shalf oot be deemed
o b v or with & non-afhlated entity anless, following such sale or merger, the holders of the
voung secvrities of the Corpopstiom immedifatsly prior to sveh sule or merger shall owo less than
fifty perzent (5056) of the votlng securities of ihe entity surviving snch sale or sneeger.

(1} Dgrermination of Per Shate Valne, Hxcept with rospect s
cerversion fn the svest of the sale o, ox the merger of the Corporation with, 2 noo-afffiatd
entity ax discussed fn eause (i) of s Saction 1{d) (I which case Per Share Valus sheil be tha

Sale/Morger Per Share Value as defined in clange (f) of this Sestion 1(d)), Per Share Valus shall
be derarmined ag Sollows:

{A) Seemrities not subject 1o Investmenr letier or other sighiar
resfrictions on free marksmbllity covered by {B) beloon:

BO4000005965 3
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Nastiag National Marlket, the Por Share Value shall be the aversge closing price (1o~ average
bid and ask price) of the Comporation's Commoon Stock for the twenty (20) trading days
immediamty precading (2} notice of conversion of () the date of conversion in the case of an
Aptomatic conversion;

() ¥ actively traded over the counter, the Per Shxe
“Value shajl be the averape elosing price of the Corporation’s Commmon Stock Jor the twenty (20)
teading daya irmnacdistely precadiog () notice of conversion or (k) the dat of conversion in the
caie of e, astomanic conversion; 2ad

(3}  Ftbree isno acive public merkst, the velue shall be
e it maiet vilue thereof, 23 manoally deteymied by the Board of Dhectors of this
Corporation and the holders of 3t least twouthinds of the nnmber of The then ottstanding shams of
Begizs A Copvertible Prefmred Stock, Swies B Convertible Preferred Stock, Serdes C
Cenverzble Prefzred Sinck, Sedes D Convertible Prefecred Siock end Seres E Copvertibie
Preferyed Stock, voting 83 a single class, In the svept that i Board of Directoxs and, the holders
of Series A Conwvertivle Profermed Stogdk, Series B Copverible Profeaed Stock, Serdes €
Converdbls Profemed Stock, Serizs D Convertibles Proftared Stock mud Series B Convertible
Proferad Stock, vollug ae 2 single class, are vnable to yosteaily detepmine the Fair market valoe,
an indepeodent thivd party shall be mutually selectod by the Bourd of Directors and the holders
of at Inzst twoahinds of the oumbor of the then optsmnding sharcs of Sades A Coovertible
Prederred, Stock, Serise B Conversshle Meftred Stack, Seriey © Coxversble Prefomred Stock,
Series D Convertible Preferred Stock znd Series B Convertible Prefared Stock, voling a9 5
single clags, 1o detelming the fafr madkest valuo thaesofl.

{B) The method of valuation of secumities subject o mvestoent
letter o other resiivons on fice susrketahilivy (other thag restmictions avsiog solely by virtue of
& swckholder’s status 5% au affiliate or fopmer affiliate) shalt be to make an appropriate #scow

. Trom the maxket value detarmined as above in {A) (1), (2) o= (3) 1o reflect the approxsonty fiir
market value thereof, 25 mulually deteomined by this Corporation and the halders o az keast thon
thirds of the oumiber of the then outstending sharey of Series A Copvertible Prefered Stock,
Series B Convertiblc Preferred Stock, Series C Convershble Prelemed Stotk, Beries D
Convertitle Prafored Stadk and Series E Convertible Prefirred Stock, voting =% 2 singls olass, -
or, in fhe svent that the Board of Directors and the holders of Seides A fonvertible Preferrad
Stoek, Buries B Convertible Prefomed Sk, Serjes C Convertivle Preferced Stock, Sexies I
Canvertible: Prefescd Stock and Sexive E Couvertible Preferred Stotk, voting 25 a single class,
sre nnable to imutualy deterinine the fair waket value, by the Independent thind pexty designated
by the Board of Directers off this Corporation amd tha holders of at Teast two-thirde of the nomber
of the then omstanding shares of Series A Convertible Prefizred Stock, Series B Convertibils
Prefemred Stock, Seriss C Convertible Preferred Stock, Seres D Convertible Prefermed Stock zpod
Bericz E Converdblo Prefezred Stock, vetlng as o single sfags.

(i) Alanda ACRYETENCT O relcared siocd E I
Al vaisteuding shares of Swies A Converdble Profiopal Stock, Serice B Cogpvertible Prafemsd

3
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Steck, Serics C Copyoprible Profomed Stock, Sericy I Copvertible Preferred Storlt and Scrics E
Converfible Prefemed Stock shall automztically convert inbe Common Stock, based on the theo
applicable comversion price apd tunne set forth huxein for each such class of Prefered Stock,
immedfarely won the cloging of 2 finm conmmitment dderwritten nivial public offering of the
Common Stock of the Corpormation, pinsitant to ep effective registoafion soatament under the
Secwritics Act of 1933, ecvenng the offer 3pd sale of Commoen Stosk for the acemmt of the
Enrproration, io 'which the public affering price pir share exvenls a price pex share (sppropriately
adjnsted for stork splits, siock dividends end sbniler eveiis) that implies an aggresais enterprise
value of the Corporetion of not less fhan 5200,000,000 based on a fully diluted share basiy and
reskling in ageregatc gross proceeds o the Corporation (efter all underwriting discowmts) of at
lemst $36, 000,000 (= “Qozlifying IPO™).

v A4
Upon fhe issnance or sale by the Corporanm o!t

{A) Conmoom Stock for a copeideration per shate less than the
conversion prite applicable to the Berics £ Convertible Preftaed Stock (which iohially ic $1.00
per shore)(he “Series B Conversion Prioo™) in effect immodintely pricr to the Sme of such msoc

oy gale; or

[132)) wmk?umhaseﬁighmwm the consideration per
shaeﬁrwmchmomeaanynt Wmuﬂtu:afterbcmhﬂabhwmm
thexcof {or, In the ease of Stock Puchase Rights sxcrcisable for the purchase of Convertible
‘Becnritice, mpon the subsequent convegsion or sxolhmge of such Convertible Seaumitics) shall be
}m&m&szﬂECmmanmemmedmdymrmmnwmmbseqﬂm
tn,ﬂmt:meofﬁm:ssunarsakofsuchsmckl’mchastksghtrw :

{{) sny Convenible Secwrities wheps the eoptideration per
share for which shares d%mmﬂn&mzyﬂmymam@tﬂﬂcrbemmmpmmwﬂm
terms of such Convertible Securitfes shall bt logs then @ny COonversion Price in effest
inaediatcly prior to, or at any thos smbsequent to, the tine of the ispuc or sale of sl

Convertible Seaurities;

other than an issuance of Common Stk pirsuant to Subsections ) znd HAAT) of tis
Axticte TV (any soch fssnance shall be refesced o hercinafier ax & “Ddlotive sxuonces™), then
forthwith wpon such Issue or sale (ox at any such time thereafien, as the cagse may be rhat the
consideration per share in the Diletive Ysspance is, or becomes, Iess then the Series B Conversion
Price) , the Series B Contersion Frice shall be soduced to (%) the lowest price per shaye in the
Dilative Tssnance {oalovlated 1o the nearest cegt), or {¥) such other amomn? x5 #2ch such helder of
Sedes E Conventible Preferaed Stock shell dotenming, provided that such smeoumt shall not bo less
thae the wmimt in {x) above.

Notwithstanding the foregping, the Seriexr E Comversion Price shalf not at snch Sme be recdiiced if
such reduetion would be a5 amount J=ss than £.01, bat any soch amount Ehall be camed forward
md deduction With mespect therato made at the fdme of and together with any subsequent

7
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reducton that, tagether with coch amount 2nd any other amounk or Amounis so caraed forwand,
ghall ageegar: $.01 oF micrs-

g4 For purposes of Beetfon 1{d}iv), the ollowing provisions will be
applicabie:
€A} “Convertible Secioities” shafl msun  evidepcss of

indebtedness, shares of stock of othoy seéugities that ar= convenible tnlo or sxchangeable for,
writh or withont payment of additional sonsideration, shares of Comayon Stock.

& “Swmck Porchass Rights' shall mean auy warmamis, ophions
or other Hights to subscribe for, purchase or otherwise acguire 2ny sharsa of Cossmon Stock o
any Convertibis Secinities,

{Cy Comvertible Sccurities and Stock Pachese Rights 2hall be
2ecmed outstanding and issued or sold af the time of stk isone or szle.

(D> Detemdpation of Copsiderativy. The “conuiderstion
mﬂbmmw@bymmﬂmem%mummnofm&
Common Stocls, Stock Purchare Rights or Convertible Secmiues, lrmsp:ctwm of the ascounting )"
treatent of much considozztion, $hall be vaiuead ar fotlnors: i

(1)  Gash Pavinent Do the case of cash, the ner amwnnt
:n:z:eﬁedby the Corposation: afler dedaction of auy acorued fntorest or Sividends and before
dmnmgmwspﬁdWmMMﬁmmmmmmmmpﬁ
or allowed by the Corporation in connection with such issue or sale;

{2y Nonsazh Pavmpent Io the case of copsiderstion
oﬂwﬂ:\mcs:ﬁ the vaine of such contideration, which shall pot faclude the value of oy
Canvertible Scomfisy befng convertsd or exchanged, 23 determined by the Hoard of Dircctors in.
good fhith, after deducting any acerued Interest or dividends; and

{3)  Swck Purchss Riehts snd Converible Seoudiies.
The toral consideration, if any, ocived by the Corporation 3 comsideymion for the isspsnce of
the Stock Peuchase Rights or the Converdble Securities, a5 the case may be, plias the mindmam
aggmepate amonnt of addijonal ecmsiderstion, if any, paya‘ble o the Cncparaum upnn the
exercise of such Stock Puchass Rights or Upox the conversion of cxchange of such Convertibie
Securitics, as the case may be, in each pore after daducting nvy actrned inlerest or dividends.

(B Exclosigps Anything hemin to  the  conbmey
m:wiﬂ:ﬂanﬁg.ﬁmCmpmﬁmMmtbcmqﬁmdmmdcemyadjmafﬂw Serdes B
Conveggion Price in tha case of {§) the issuance or sale of options, or the shares of stock insuabls
upon oxervise of such cpbmhimm,uﬁnemmpiwsmmu}mm of the Corpoaation
parstiad 1o stock optichs or slock parchase plevs of agretuacots, whether “gualified for tax
Wnrnu;pumuantmphmmmmamovadbymﬂoud of Dirsctors, (i) the
issuance of Cummon Stock upon convession of the Serizs A Prefimed Srock, the Sedes B

5
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Preferred Stock, the Sedes © Profemcd Stock, s Scties B Profemed Stock (4f) the isstenres of
Commaon Stock porsnant to warzimts cutstanding as of the Jdate of filing thizs Amendment. The
issumnces or sales described in the preceding elawses (i), () and () shaH be ignored for
purpeses of caleniating any adinstment 14 the Serics E Convarston Poce.

Upen the evcuoence of cach adustment or readjustment of the Series E Conversion Price
purstant 1o the faregoing subscchops, the Corpoyation at ite expense shall prorapily compins
sech adjustavent of readinstment fx accordance with fix tooms thereof, and prepars sad frnish
each holder of Seties E Convertible Prefirrad Btodk affecied therehy 2 centificate settiog forth
such adfustnent or readfuemaent sud showing in defail the ficts upon which such affostment o
rezdjustment i= Pased, The Corporation shall, wpon the wrirten gotice at any time of iy holder
of Series E Convertible Freferzed Srock finnish or couse to be fismisked to such holder a like
cexificate setring foxth () such adivstment o readinstment, (G the applicable Scrier B
Conversion Price &t the time in effect and () the xumber of sharms of Cormmmon Stock and the
menormt, if any. of oiher praperty thal at the trae would be received vpon the conversion of such

hoelder’s shares.

‘ {€) Qiher Pistdbufions In fir event this Corporation shall doclare o
distribution payable in seciudities of other cutifics, cvidences of indebtedness issoed by thiz
Corporntion or othor entities, assely {(excinding cash dividends) or options or dehis not coversd
by Scetion 1(d} above, then, in cxch such caee fhr the pairpose of this Seation 1{e), the holders of
the S=res A Converfibls Prefared Stock, Serdss B Convertible Prefen=d Stock, Serfes ©
Conventible Prefemed Stock, Series D Convertble Prefured Siock and Series E Convertible
Preferred Stock shall bo cotitled 1o 2 proportonte share of #uy sech dishibution a5 though they
were holders of the manber of shares of Commen Stock of this Corporation into which fheix
ghares of Scries A Convertibls Preforyed Stock, Series B Convertible Prefeyred Btovk, Soyjes O
Cervertible Prefaxed Stock, Series D Convertible Freferred Stock and Series E Convertible
Prefermsd Slack are convertible as of the reeond date fixed for dhe detormimstion of the holdes of

' Comrhon Stock ofthis Corpomation sptitied fo reecive such distribation,

)  Recmimlizagons If af any tme or Som e o time thoge shal be a

' yecapitalization of the Comyoon Stock {other than a subdivision, combivation or merger or sale
of agscls transzaction, provided for slsewhere in this Articie V), provisiom, shall bo made xo that
the holders of the Seddex A Convortibie Prefiared Stock, Serfes B Convertibie Prefemed Stock,
Series  Convertivle FPreferred Srocl, Sariee D Convertible Preferred Stock snd Series X
Cotrvertible Preferred Stock shall thereafter be sntitlad to receive upon convemsion of the Seres
A Convertible Preferred Stock, Sexizs B Convertible Prefeeyed Stock, Rerfes © Convertibie
Prefeoed, Stock Seades I Convertible Preferred, Stock and Sexies E Convertible Frefemed Stock:
the mupber of shares of stock or other secnrities or propaty of the Carporation or oborwiss, o
which a holder of Common Sfock deliversble wpon conversion would have bewn, entitted on such
recapimfization. In any such case, appropriste adjustment shall bo made In the application of the
provisions of this Section (T} with regpect 1 2h= npghic of the Bolders of the Sexmes A
Convertible Preferred Stock, Sedes B Convertble Prefeged Stodk, Seres C Converfiblc
Prefeared Stock, Sexies 1 Convertible Prefesred Stogk and Seriex E Convertible Freferred Stoclk
nftcr the recepitalization to the epd that the provisions of this Section 1(f) inciluding adjnstment

)
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of the conversion tate then iy effect and the nuwber of shares isguabls npon cooversion of the
Scrits A Copvertible Frefired Stock, Sedep B Convertble Profired Stotk, Sexies ©
Conyertibis Preferred Stock Sedes D Convertible Prefemed Stock and Series E Copvertible
Freferred Stock applicable aftey that event shall be as asudy equivilent as may be practicably so
that the reclassification b2z Ao weeretive or diluytive effeet on the conversion rights.

()  INo Fractiopal Shaxes gud Cexificats as o Adinstmenls. No fractionat
shares chall be fsaned tpon the comversdon of any siare or shares of the Serdez A Copverdbie
Frefinrsd Stack, Series B Convertible Poofermd Stock, Soies © Converlible Praferred Swmck,
Sedes I Conventible Preferred Stock and Sexies E Convertible Prefored Stock and the nromber
of shares of Conmmon Stock to Be issued shall be roupded to the nearest whole shars.

)  Notices of Record Date, In the event of any wking by this Corporation of
& record of the holders of any clasy or sexpities for the pipose of determining the holders

“thezzof who 2re entifled 1o receive any dividend {otfws than g cosh, dividend} or other dictritmtion

sny Hght to sabreribe for, purchace or otherwise acquire any shaxes of stock of any clasg or auy
other scourites or property, or to recsive any othor right, this Corporstion shall maif to each
holder of Series A Convertible Prefemed Sk, Scries B Convertible Preferred Stock, Series ©
Convertitlc Profemred Stock, Sexies Id Coavertible Prefirred Stock and Scnies E Copvartible

© Preferred Stock, st Jeast swenty (20) days pdor to the date specified thersln, a notice specifving

thadamcnwmnhmysnchmwdtstobchkmfurthnmose of such dividend, distribation or

- nghz.md:h: atnount and character of sach d{vidmd. dasm’butxmorngbx

Thiz Corporation shall at

&

sl tnnasmam am:lkeap I.Vlﬂal:lccntuflhmihmmd buzshm of Common Stoclk,

solely for the popase of effesting the convession of the sharss of the Seniex A Convertible
Preferred Stock, Serfes B Coxvertibls Freferred Stogk, Sexics C Gomvertible Profiwcd Stock,
Beries D Convertitle Prefermed Stock and Serics E Copvertible Profeaed Sterk, such number of
itx sharcs of Comfinos Stock as shail fom e to tme e snfficien to offect s conversion of all
oulistanding shares of the Seriss & Convertible Preformed Stack, Series B Cogvartitile Preferred
Smck, Sedas C Coxvertible Prefered Btock, Sexics I Conventible Preferred Stock and Sedies B
Convertible Preferred Stocl snd if at any time the member of authorized byt antssued shares of
Commoen Stock shall not be sufficient to effect the copversion of all then outstending shares of

the Seces A. Coovemtible Prefermed Stock, Series B Convcrtible Preferred Stock, Scrieg ©

Convertibie Prefemed Swock, Sedes D Cenvenible Preferred Stock and Sevles E Converlible
Preferred Stork, in addition 10 such cother remnedics ae ghall B2 available 1o the holder of such
Preferzed Stock, thiz Crxporation will t2ke soch corporaie a28an 3% ©08y, in the opinjon of itx
counsel, be necessary to Indrease §ts authorized but wissucd shares of Comrnon Stack to such
mimber of sbares az shall be sudficient for sach purpeses, incinding without imitation, eugaging
in bect «fforts to obtain e regbisite sharsholder approval of 2ny necessery amendment 1o these
Anicles of lncorporation, ax atnended

3] Nptices. Auny notice reguived by the provisions of this Atticlo IV 10 be
ghven fo the holders of sharey of Sedes A Convextible Preferred Statk, Series B Convertible
Prefarred Sk, Series © Convertibie Preferred Stock, Scrics D Convertih]e Profiored Btock and

1o
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Series E Comvertibls Prcfered Stock shall be desmed given i depogited in the United States
mail, postage prepaid, and eddrested to ¢ach bolder of recond at his addresz appearing on the

books of this Corporation. 'h -
(k) Yoting Rivhts.

{3  The holdes of ontstanding shares of the Common Stock, the Soties
A Coovertible Prefeored Stock, the Scries B Conpvetible Preforred Stock, fhe Series O
Convestible Prefered Stock, the Series D Coovertible Prefemped Btock mud the Sexies E
Convertivle Preferred Stock oo eptitfed to vote on all mamers vored on by the stockholders on
the basis of one vote pex share and shafl have voting rights and powers equal 1o the voting rights
and powees of the Cammon Stock (except as otherwisy sxpressly provided heredn or as required
by law, voling togethcy with the Cormon Stock 35 & smgle clsxy) apd there shall Be ng o
curpuiative voling. The bolders of ontstanding shares of the Common Stock, the Scries A .
Convextible Prefecred Stock, the Serics B Convertible Preferred S, the Series € Convettible
Preforzed Stock, tha Scrieg O Convertible Preferred Spock and the Sexies E Convortible Prafermad
Stock shall have the right to receive notice of and sttend alt mewstinge of the shareholders of the
Corporation.

¢} Bachhojder of 2 minirum of five miltion (5,000,000} shores of the
Series E Convestible Preferred Biock thal] be entiied 1o clect one {I) Direckor of the
ion, regardiess of whether or not thae mre sny holders of outstanding shares of the
. Series E Converstidble Prefored Stock at any anrmal mesting of the stockbolders. Jf;, of any annoal
- mecting of tbe stockholders, there sre po holdtes of oulstinding shares of the Qcmies D
Convertible Preferted Sl then the holdoxe of ovtstopding skares of the Copynon Stock, the
Series A Convertible Prefemed Stosk, the Burdes B Convertible Prefinred Stork and the Serles ¢ i
Comvertible PrefistTed $iock are eptiled to voie 25 2 single class to elost six {5) of the seven (73
Dircclors af the Corporation. If, st any anmus] meeting of he stockhplders, thers iy o Irast oz
holder of ouictanding shares of the Series I Converiible Prefexred Stock, then the holders of |
anistanding shares of the Common Swock, the Seriss A Copvertible Preftrred Stock, the Scriss B
Convertible Preformed Stock and the Series C Convertible Prefned Stock are enxitled to votanz a
single class to lect fve {5) of the seven {7) Dirsctos of the Cozportion, and he boldess of
ontstanding shares of fhe Series D Convertible Proferred Stock 2rs extitied to vole zs 2 sinple
clasz to elect one ) of the seven {7y Ditsclers of the Corpotation. For so Teng ax there is o leaxy
ofies holder of ovtstonding shares of the Serier D Convertible Preferred Stock. fhe directar clected
by the hojder or holders of Serjes I Convertinle Preforred $1ock may not be removed of replaced
except by the approval (by vole or wiltten consent, as providod by lavw) of the haldess of a
maioeity of the outstanding Series I Convatible Prefeoed Stock. For a0 long as thexs io av loast
one holder of outstanding shaves of the Sepics E Convertible Praferred Stock, the director elected
by the holder or holders of Buzies E Convertible Prefermd Stock may not be rmnoved or replaced
except by the spproval (by vols or wiillen congent, as provided by law) of the holders of a
majority of th outstanding Seeies E Convertible Prefened Stock. Notwithstanding the frpoing, -
the mumber of dginkttors which the Holderz of Ssries A Convertible Preferred Stock, Serfes B
Convertible Prefeized Stock and Serfes C Convertible Preforred Stock are entitied o clect 25 2,
single ¢lass, shall be reduced by the oumber of dircetors entitled 1o be clected by the Holders of

11
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Berics B Convertibla Brefened Scock as herefn above providad. The Corporation shall not amend
of repes) thiz provision, without fzst obiaining the approval (by voit or wiftien comsent, a3
provided by law) of the holders of at least a majonity of e then, outstending cshares of Segjez D
Convestisle Preferved Stock as it pertains to the bolders of the Series D Convertibls Preferoed
Stock andfor the holders of at Icest a majorty of the then ouistwndipg shaoes of. Sedes B
Convertitla Preferred Stock as i pertains 1o the holdem of the Sedes E Convertihls Proferred

Stock,

& Redevaption.  The Serics B Convertihle Preferred Swock shall not be
redesnabls,

(m) Scricy B Protectve Pmvigiops, Eo long as not Ioss than one milfiom

(1,000,000} shares in the aggregate of the Serles B Convertible Preferred Stock axs oulstandiog
{an adjusted fise any stock splits, stock dividends, recapitlizations or the Iike), this Corporation
ghall not, withour fimsy ohizining the approval (by vole or weitten consent, a5 provided by law) of
the holders of at Imact two-thirds of the then ovretanding shares of Series B Convertible Prefermred
Stock (vorng a5 2 Scparahs ¢lass) ke any action that:

£ Aremds of repeals any provision of tHs Corpoation”s Anicies of

Incorpogation, as ameaded fncluding any mmendment or repez]l effected by way of a merger

 Involvipg the Corparation), to alter or clumge the ooy, tights and/or preferences of tho Seies B
Coqvertible Preferved Hiock other than ihrough the epeation or smendment of another class, type

*  or seres of stock; or
o {ii) increases the anthorimed mamber of shares of the Sories B

. ) {o} Sewi jve isions. Seo jopg as oot leas than ona million
{1.200,000) shares in the aggregate of the Seres D Copverfible Praferred Stock are ontstanding

.+ (=4 adfosted for any stock splits, steck: dividends, reeamfalizutions or the 1iks), thix Corporatian
. shal} not, withoat Srst obtainitg the approval (by vore or wiiiten copsent; as provided by law) of
. either: (§) the holders of at least two-thitds of the fhen outstarding sheves of Scrics T Convertible

“ Profored Stock fwoting as a scparas class) or {ii} & msjority of the Brard of Dizectors, including
the dirtctor, If zny, clected by the holders of Series I Convertible Prefeayed Stocic, paks any

action ihat:
O Amesnds or repeals oy provision of this Cogporation’s Asticles of
fncoxporation, as amenlsd (cluding auy smendment or repeal effected by way of & merper

fnvolving the Corpomation), 1o alter or change ¥ie texms, ghts mad/or preficences of the Series D
Canvertible Prefirmed Stock other than Smongh the creation o emendment of ancther class, Lype

or series off stock; or

i  Increasex the muthorized onmber of shares of the Seriea D
Copvertble Prefeored Stock.

12

HE4000005965 3



-

TOOAR 12,2064 2:02M CORFORATION SVC CD

R, - WL
L . —_ =

= -

NO 656 o 15/17

[—

B04000005965 3

(e}  Ssdos B Right Drowetive Provisions.

(] The holderm of ocutstanding shares of Serdes E Converfitle
Freferrsd Stock shall have the right of first refiss] to purchese theix proportionste part (pro min
on 2 Common Stock equivalent basis), or any smaller pat therzof, of any offer of equity and/or
dcht zerurities by the Corporation under the zame price and tenmo s« such offer is mads by the
Corporation to third partfes. The first it of xefisal will nioate (with reepect to & specific
offerug) if Bot exercized in writing within 1hicy daya followng wzithy potice of such debr or
equity offcsing. The fixst right of refisal shall tecminate 2f, and pot incinde, a Qualifving IPO.

{ify Soloag asany shues of the Saries B Convertible Prefered Stock
are outstending (28 adjusted for any stock plits, stock dividends, xecapitalizations or the Kke),
thie Corporation Shall not, withour Brst obiaining the approval (by vole of writon consent, #x
providad by law} of the holders of at st Two-thicds of the then ourstandivg shaver of Series E
Copvertible Prefemed Stock (rofng ay o separate ¢lass) e ooy sctiom that:

{A) Amends or repeals any provision of ds Corpumtion's
Azidies of Tneorporation, &t amcndsd {insluding any smondment or repeal effected by way ol 2
mierger invalving the Corporstion), to alter or ¢hange the tonms, fights and/or preferences of the
Series E Convertible Prefeged Stock other than throngh the srastion or amendment of anotbher
vlass, Typ® ur series of sicck that is junior to the Serics B Convertible Prefayred Srock;

{B) Tucreases or decyeases the awhorized number of sheres of
the Stz‘!ss E Convertinle Proferved Stock;

{C)  Authorizes orissues, orab!;gate itgelf to muthorize or fssus,
any squity or debt seciitity on o pagity with er having preference or priority over (ke Series B
Convestible Preficred Steck ax to Houidstion proforence, mdewmption rights, dividend ug;ms,
reg;s‘!mlion Xghts or otherwise; .

{I) Pays or declaes eny dividend or distaibaien on any shares
of its aap:mi stock (other than the Segizs B Cmvm'blci’m&nvd&ock) or zpplies any of itz
sssete to the redemption, cetitement, purchase or asguisition, directly or indivectly, through
subsitiaries or pdaradre, of soy shares of ity cxpital stork, except for repurchases of shores Fom
former cmplovees, officers, firtctors, advisors or service providers wpon fenmmation of
cmplovroent foF 3 price oot greatet than the cash prics paid by such Tormer emplayees, offcers,
directors, advisors or sefvive providers, pursernt tothe terms of spock purchase agrasnents with
such peveons providing for such repurchases ok the originel issuapoe prices for such shares;
provided, that the agprepate amovet paid in conarction with such repaqohascd shares within amy
rwelve {12) month poriad shall not excesd £100,000; or

) (B} Veolmtuily or involunterily Hquidatey, dissolves or winds
up the Corporation or its buainess.

HO4000005965 3
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> Sgrzs E Prefered Dividend, The holders of oxtstanding shares of Sexies
E Cenvertibie Preferred Stock as a <Jass shall have the Tight to a eurnulative quarter?y dividend
(e “Scries B Profierred Dividend”) fromt the Corporation prior to and in preference to rmy
dividend or distribution peid with respect to the Comman Stock or any cless or sedes of
Preforred Stock. The agerogate Sefics B Prefonaed Dividem to bo paid mo afl holders of the Sevies
E Prefiared Stock shall be ant amonnt eguai to the greater of: {i) 5% of all Net Revanue (as
defned helow) remiitng from ail amzent or famre products ownsd, controlied or in which any
vommcrsialization xights are held, by TEAMM Phaaassuticals, ¥oc. (“TEAML™) (or any
catify, owned or contplled, direciy or indirscily, by the Corporativn), excluding only Histex
D, Fistex CT, Histex SR, Histex Liqedd and ¥istex HC (collectively, the “TEAMM Producis™),
ar {ti) 334 of oll Net Revenue from the sale in the US arket of all surrent amd fatwre prodocts
owned, controlled or in which any coppmepeiatization ¥ights are beld, by BiocVest Intemnational,
Inc, {(“BioVesi™) {or apy snfity, owned or controlled, directly or indirectly, by the Corporation)
{eollestively, the “BioVest Products™. Ths TEAMM Products includs, withous lmiration, Respi-
TANN, Eistex VE, Histex PD12, MD Tetbo, 10300 ANDA, [0/260 ANDA znd SRL
Technology. For the porpores of this Section 1{p), “Net Revoye shall mean the agpregate
s guasterly rovente from the ssle of the spplicalle TEAMM Products or BioVest Prodocts to
CUROMETy or end-uters (e.8., hospitais, HMOE, nosprofit erganizations, distribators, wessllas,
whaolesalers, retailers, gic.), whether such revenue iz received by TEAMM, BioVest, the
Corporation or 2ny othcr party Iess any adjusonents for discomgs, rofunds, returns, chargebacks
=md rebates actuaily paid by TEAMM, BioVest or the Comporatisg or dodueted by the customer

ox invoicred by a govammeniz] ageney.

‘The Series E Proferred Dividand shal] 2omme quarterly zod be paid to e holders of Series B
Convextible Prefarred Stock in cash on a quarter]y basis within sixty (60) days llowing the end
of each of the Corporation™s fiseal quariers. In the svent that eny shares of Series ¥ Convertible
Preforred Stock ace xropurchased or copverted, whethervoluntarily, by mergrr or etharivise, pricr
1o the end of 3 fiscal guarter, the Corpormtion sholl remain obligated to pay 2 pro rata Seriss £
Preferced Dividend besed on the agarepatc Net Bevenne for e siub perdod ending
simpitanscssly with and inclading the dare of the repurchase or conversion, The pmo rsta
dividend chall berprid wpom auy redempition, sonvorsion e e dlosing of any merger or otha
tnszction resulting in the sale ar conversion of e shares of Series E Convertible Prefiaed

Swock.

Ofher than » sale of a TEAMM Produsct or a BioVest Product ay inventory in the ondinary cowree
of busivess (the proveeds of which are already inclnded in the Ner Rovenue calentation pursmant
1o fhe ferepoing provisions), if any of the TEAMM Producty or the BloVest Products {or sny of
the rights relating thereto) ars seid, assigned, Heensed or transfomed jn aoy way, iz whoie or pary,
by zale, Hoense mergey or otherwise (3 “Tranefer™), the resolting prose proceeds fom such
Transfer fecelved {Incleding the fair mariost value of mny non-tush consideration reccived arto
b recaived) by the Corporation, TEANMM or BioVest shall be incfuded in the caiculation of Mot

Revenge.

Thy: Corporation. shell nol take: any acbon o ciroumvent the purpowes of this Section 1(p) and
&hail gt al} thmes take sl actions to ensure that the Series E Prefered Dividend I8 accunately

14
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