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RENAL CAREPARTNERS, INC. HLLARASSER 70T
CERTIFICATE OF '

SECOND AMENDED ANﬂ RESTATED
ARTICLES OF INCORPORATION
|
Renal CarePartners, Inc., a corporation organized and existing under and by virtue of the
r .

laws of the State of Florida, hereby certifies as follows: !
1. The name of this corporation is Rénal CarePartners, Inc.

2. The origmal Articles of Incorporatxon of the corporation was filed with the
Secretary of State of the State of Florida on March 5, 2002

3. The Second Amended atd Resumd Atticles of Incorporation in the form
of Exhibit A artached hereto have been duly adopted ih accordance with the provisions of the
Florida Business Corporation Act (“Business Corporatiop Act”) on October 3, 2008,

4. This testatement contains amendments to the Articles requiring
ghareholder approval. The sharcholders of the Corporation approved the amepdments on
Qctober 3, 2008 by a majority of the outstanding shares of common and preferred stock voting
together without regard to class. Accordingly, the m:mber of votes cast for the amendments by
the shareholders was sufficisnt for approval, .

3, The text of the Second Amended and Restated Articles of Incorporation as
heretofore amended or supplemented is hereby restated and further amended to read in its
entirety as set forth in Exhibit A attached hereto. !

!
IN WITNESS WHEREOF, this Restated Axticlés of Incorporation has been signed this

2 €%y of October 2008, |
|
RENAL CAREPARTNERS, INC,
By G
ORESTESL. :

President
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; Exhibit A
|
SECOND AMENDED AND RESTATED ARTICLES OF INCORPORATION

i .

OF i
RENAL CAREPARTNERS, INC,
|
ARTICLE Y |
The pare of this corporation is Renal CarePartnéars, Ine. (the “Corporation™).
ARTICLEII:

|
The mailing address and street address of the Cprporation in the State of Florida is 4000
Hollywood Boulevard, Hollywood, Florida 33021, |

|
ARTICLE IIJ

The purpose of the Corporation is to engage in the lawful act or activity for which a
corporation may be orpanized under the laws of the Steth of Flarida.

ARTICLE 1V

(A)  Classes of Steck. The Corporation is authorized 10 issue two classes of stock to
be designated, respectively, “Common Stock™ and “Preferred Stock.” The total munber of shares
which the Corporation is authorized to issue is 28j484,848 shares. Twenty five million
(25,000,000) shares shall be Common Stock and 3,434,848 shares shall be Prefarred Stock.
The Preferred Stock authorized by these Second Amended and Restated Articles of Incorporation
(these “Restated Articles™) may be issued from time tb time in one or more series. The first
series of Preferred Stock shall be designated “Series A Preferred Stock” and shall consist of one
million six hundred sixty six thousand six hundred sixty seven (1,666,667) sharcs (the “Series A
Preforred™), The second secries of Preferred Stock shall he desipnated “Series B Preferred
Stock™ and shall consist of one million eight hundred eighteen thousand one hundred eighty one
(1,818,181) shares (the “Series B Prefemred™). The Serles A Preferred and the Series B
Preferred are referred to together in these Restated Articles as the “Convertible Preferred”. The
rights, preferences, privileges, and restrictions granted to smd imposed on the Convertible

Preferred are as set forth below in Article IV(B), 5

(B) Rights, Preferences, Privileges and Restrictions of the Convertible Preferred.
1. Dividend Provisions. .

(a)  The holders of shares of Series A Prefarred shall be entitled
10 receive dividends, out of any assets legally available therefor, prior and in preference to any
declaration or payment of any dividend (payable other than in Common Stock or other securities
and rights comvertible into or entitling the holder thereof to receive, directly or indirectly,
additicnal shares of Common Stock of the Corporation, provided that an adjustment to the
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Conversion Price (as defined below) applicable to th.!e Series A Preferred has been made in
accordance with Section 4(d)(ii) below) on any other class or series of capital stock of the
Corporation pther than the Series B Preferred, at the mtt,'e of $0.24 per share (as adjusted for stock
splits, stock dividends, reclessificarions and the like opcurring after the date of these Restated
Artioles) per annum on each ouistanding share of Series A Preferred, payable quarterly when, as
and if declared by the Board of Dircctors of the Corporat:on (the “Board of Directors™). Such
dividends shall not be cumulative, -.
(b)  The holders of shares of Series B Preferred shall be entitled
to receive dividends, out of any assets legally avajlablé mfor, prior and in preference to any
declaration or payment of any dividend (payable other in Common Stock or other securitics
and rights.convertible into or entitling the holder tereof to reccive, directly or indirecily,
additional shares of Common Stock of the Corporation, provided that an adjustment to the
Conversion Price applicable to the Series B Prefarred has been made in accordance with Section
4(d)(ii) below) on any other class or series of capital stock of the Corporation other than the
Series A Preferred, at the rate of $0.44 per share (as adjusted for stock splits, stock dividends,
reclassifications and the like occurring after the date qf these Restated Articles) per annum on
each outstanding share of Series B Preferred, payable quarterly when, as and if declared by the
Board of Directors.  Such dividends shall not be cumullative.

(¢)  The Corporation shall not declare the quarterly dividend on
the Series A Preferred described in Section 1(2) above: unless it declares the quarterly dividend
on the Series B Preferred described in Section 1(b) above contemporaneously therewith, and the
Corporation shall nat declare the quarterly dividend ‘on the Series B Preferred described in
Section 1(b) above unless it declares the quarterly dmdcnd on the Series A Preferrad deseribed
in Section 1{a) above contemporancously therewith, ‘In the event that any dividend becomes
due and payable to the holders of the Series A Preferred and there is also due and payable a
dividend to the holdera of the Series B Preferred, and the Corporation has insufficient fimds to
make payment in full to all holders of Series A Preferred and Series B Preferred of such
respective dividends, then such funds as are available shall be distributed among the holders of
the Series A Preferred and the Series B Preferred at the tirne outstanding, ratably in proportion to
the respective full amounts to which they would othefwise be entitled. After payment of any
such dividends on the Series A Preferred and the Seriss B Preferred, any additional dividends
declared on the Common Stock shall be distributed among the holders of the Series A Preferred,
the Series B Preferred and the Common Stock, pro rata, based on the number of shares of
Cormmon Stock then held by each helder (assuming conversion of all Convertible Preferred into
Common Stock pursuant to Section 4 of this Article IV(B)).

2. Liguidation,
(&)  Preference. !

6)) In the event of any liquidation, dissolution or
winding up of the Corporation, either voluntary or involuntary, the holders of the Serfes B °
Preferred shall be entitled to receive, prior and in preference to any distribution of any of the
assets of the Corporation to the holders of any other class or series of capital stock of the
Corporation by reason of their ownership thereof, an amount per share equal to $5.50 per share

9.
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(as adjusted for stock splits, stock dividends, reclasaxﬁcatxons and the like oceurring after the
date of these Restated Articles) for each share of Series B Preferred then held by them, plus
declared but unpaid dividends on the Series B Prefebed, if any (the “Series B Liquidation
Amount”). If, upox the ccourrence of such event, the; assets and funds thus distributed among
the holders of the Series B Preferred shall be msufﬁchnt to permit the payment 10 such holders
of the full aforesaid preferential amounts, the cntlrc remaining assets and funds of the
Corporetion legally available for distribution shall be Fhstnbuted ratably among the holders of
the Series B Preferred in proportion to the preferenual amount aach such holder is otherwise

entitled to receive, |

(i) Jn the evént of any liquidation, dissolution or
winding up of the Corporation, either veluntaty or involuntary, the holders of the Series A
Preferred shall be entitled to receive, after payment in full to the holdets of the Series B Preferred
of the Series B Liguidation Amount pursuant to Sectlon 2(a)(3) above, prior.and in preference to
any distribution of any of the assets of the Corporation to the holders of Cormon Stock by
reason of their ownership thereof, an amount per shareiequal to $3.00 per share (as adjusted for
stock splits, stock dividends, reclassifications and the like ocourring after the date of thege
Restated Artioles) for each shate of Series A Preferred then held by them, plus declared but
unpaid dividends on the Series A Preferred, if any (te “Series A Liguidstion Amount™). If,
upon the ocourrence of such event, the assets and funds ‘thus distributed among the holders of the
Serles A Preferred shall be insufficient to permit the payment to such holders of the full aforesaid
preferential amounts, and the Series B Liquidation Amount has been paid in full to the holders of
the Series B Preforred, the entire remaining assets and funds of the Corporation legally available
for distribution shall be distributed ratably among the holders of the Series A Preferred in
proportion to the preferential amount each such holder is otherwise entitled to receive,

(b) Remaining Asscts. Upon the completion of the
distributions required by Section 2(a)(i) and Section 2(s)ii) above, the remaining assets of the
Corporation available for distribution to stockholders shall be distributed among the holders of
the Series A Preferred, the Series B Preferred and the| Common Stock, pro rafa, basced on the
number of shares of Common Stock held by each (assuming conversion of all Series A Preferred
and Serics B Preferred into Common Stock); provided, that (x) the holders of the Series A
Preferred shall cease to share further in any such distribution after they have received an
ageregate of $15.00 per share (as adjusted for stock splits, stoek dividends, reclassifications and
the like after the date of these Restated Articles) of Series A Preferred (includmg amoutts paid
pursuant to Section 2(a)(ii) above) (the “Serles A Liguidation Cap™) and (y) the holders of the
Series B Prefarred shall cease to share further in any such distribution after they have received an
aggregate of $27.50 per share (as adjusted for stock splits, stock dividends, reclassifications and
the like afler the date of these Restated Articles) of Scries B Preferred (mcludmg amounts paid
pursuant to Section 2(a)(i) above) (the “Series B L,;gmdauon Cap™. After distribution to the
holders of the Serles A Preferred of an amount equal to the Series A Liguidation Cap and
distribution to the holders of the Series B Preferred of an amount equal to the Series B
Liquidation Cap, if assets remain in the Corporation, the holders of the Common Stock of the
Corporation shall receive all of the remaining assets of the Corporation, pro rafa, based on the
nuwmber of shares of Common Stock held by each, |

(¢}  Ceriain Acgnisjtibns.

-3- |
1
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(i) Deemed Liguidation, For purposes of this
Section 2, a liquidation, dissolution, or winding up of the Corporation shall be deemed to occur if
the Corporation shall sell, convey, lease or otherwise dispose of ell or substantially all of its
property or business, or merge with or into or consolidate with any other corporation, limited
liability company or other entity (other than a wholly<owned subsidiary of the Corporation), or
upon the closing of the transfexr (whether by merger, consolidation or otherwise), in one
transaction or a series of related transactions, to a person or group of affiliated persons (other
than an underwriter of this Corporation’s securities), of this Corporation's securities if, after such
closing, such person or group of affiliated persons wopld hold 50% or more of the outstanding
votmg stock of this Corporation (or the surviving or acquiring entity) (any such transaction, a
“TLiquidation Transaction’), provided that none of| the following shall be considered a
Liquidation Transaction: (A) a merger effected exclusively for the purpose of ohangmg the
domicile of the Corporation, (B) an equity financing in which the Corporation is the survwmg
corporation, {(C) a transaction in which the stockhalders of the Corporatmn immediately prior to
the trensaction own 50% or more of the voting power ¢f the surviving corporation following the
transaction, or (D) any other transaotion or series of felated transactions that would otherwise
constitute a Liquidation Transaction if two-thirds (2/3) bf the Series A Preferred and the Series B
Preferred, voting together as a single class on an as-converted basis (i.e., with each share of
Series A Preferred and Series B Preferred entitled to & number of votes equal to the number of
shares of Common Stock into which such share is theri convertible pursuant to Sectlon 4 of this
Article IV(BY), elect not to treat such transaction or wnm of related transactions as a Liquidation
Transaction, i

{iiy Valwation of Consideration, In the event of a
deemed llqmdat.mn as described in Section 2(c)(i) above, if the consideration received by the
Corporation is other than cash, its value will be deembd its fair market value. Any securities
shall be valued as follows: |

(A) Sec‘!ur_ities not subject to investment letter or
other similar restrictions on free marketability: |

(1)1 If traded on a sccurities exchange or
The Nesdaq Stack Market (“Nasdaq™), the value shall be the average of the closing prmes of the
securities on such exchange ot Nasdaq over the thirty day peried ending three days prior to the
closing of the Liquidation Transaction;

(2)J If actively traded over-the-counter,
the value shall be the average of the closing bid or salcs pnccs (whichever is applicable} of such
secorities over the thirty day period ending three days prior to the closing of the Liquidation
Transaction; and i

(3)i If there is no active public market,
the value shall be the fair market value thereof, as n:lumally determined in good faith by the
Board of Directors, on the one hand, and the helders of at least two-thirds (2/3) of the Series A
Preferred and the Series B Preferred, voting together as a single class on an as-converted basis;
provided, however, in the event that the Board of Directors, on the one hand, and the holders of
at least two-thirds (2/3) of the Series A Preferred and tb,e Series B Preferred, voting together as a
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single class on an as-converted basis, on the other, are upable to mutually determine in good faith
the fair market value within thirty (30) days after regeipt of the notice required by Section
2(e)(iii) below, the value ghall be determined by avéraging the values set by the Board of
Dirvectors of the Corporation, oa the one hand, and sucH holders of the Convertible Preferred, on
the other, each acting in good faith, if the difference between the two values is within ten percent
(10%) of the higher of such values. If such difference is not equel to or less than such ten
percent (10%) amount, then the Board of Directors, oh the one hand, and such holders of the
Convertible Preferred, on the other, shall agree upon one independent appraiser, who shall
determine the fair market value for these purposes. Inithe event that the Board of Directors, on
the one hand, and such holders of the Convertible Preferred, on the other, are unable to agree
upon such an appraiser, the Miami, Florida, office of the American Arbitration Association
{“AAA") shall be employed to choose an independent appraiser and AAA shall designate an
independent appraiser within a8 maximum of fourteen (14} days after AAA’s employment
hereunder, and such person shell promptly determine the fair market value for these purposes,
which determination shall be final and binding, In the event an independent appraiser is so
employed, the Corporation shall pay all costs of |such independent appraiser, In any
determination of fair market value as provided herzsinabove, or Section 2(e)(if)(B) below, by the
Corporation’s Board of Directors, the Series A and the Series B Director (as those terms are
defined below) shall abstain from any such deteuminaﬁo;ns.

B) Thei method of valuation of securities
subject to investment letter or other restrictions on free marketability (other than restrictions
arising solely by virtue of a stockholder’s status as an affiliate or former affiliate) shall be to
make an appropriate discount from the market value determined as specified above in Section
2(c)(ii)(A) to reflect the approximate fair market value thereof, as mutnally determined in good
faith by the Board of Directors, on the one hand, and the holders of at least two-thirds (2/3) of
the Series A Preferred and the Series B Preferred, vyoting together as a siugle class on an
as-oonverted basis, on the other; pravided, however, in the event that the Board of Directors, on
the one hand, and the holders of at least two-thirds (2/3) of the Series A Preferred and the Series
B Preferred, voling together as a single class on an nverted basis, on the other, arz unable to
mutually determine in good faith the fair market valuc within thirty. (30) days after receipt of the
notice required by Section 2(c)(iii) betow, then the provisions set forth in the proviso in Section
2(c)(XA)3) abave shall apply. ’

(iii) Notice of Liquidation Transaction, The
Corporation shall give each holder of record of Convertible Preferred shares written notice of
any impending Liquidation. Transaction not later than 10 days prior to the stockholders’ meeting
called to approve such Liquidation Tramsaction, or |10 days prior to the closing of such
Liquidation Transaction, whichever s earlier, and shall also notify such holders in writing of the
final approval of such Liquidation Transaction. The first of such notices shall describe the
material terms and conditions of the impending Liquidation Transaction and the provisions of
this Section 2, and the Corporation shall thereafier give such holders prompt nofice of any
material changes. Unless such notice requirements are waived, the Liquidation Transaction
shall not teke place sooner than 10 days after the Corporation has given the first notice provided
for herein or sooner than 10 days aftsr the Corporation has given nctice of any material changes
provided for herein. WNotwithstanding any other provision of these Restated Asticles to the
contrary, all notice periods or requirements in these Restated Articles applicable fo the Series A

-5
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Preferred or the Series B Prcfcrrcd, respectively, may be shortened or waived, either before or
after the action for which notice is required, upon the wntten consent of the holders of a2 majority
of the voting power of the outstandmg shares of Series A Praferred or Seties B Preferred,
respectively, that are entitled to such notice rights. |

l

(v) Effect of! Noncompliance. In the event the
requirements of this Section 2(¢c) are not complied with, the Corporation shall forthwith either

cause the closing of the Liquidation Transaction to be postponed until the neqmremems of this
Section 2 have been complied with, or cancel such Liquidation Transaction, in which event the
rights, preferences, privileges and restrictions of the holders of the Convertible Preferred shall
revert to and be the same as such rights, preferenges, privileges and restrictions existing
immmediately prior to the date of the first notice referred in Section 2(c)(iii).

3 Redemption. The Convertible Preferred is not redeemable.

4. Conversion, The holders of f the Convertible Preferred shall have
conversion rights as follows (the “Conversion Rights™):

(a) Right to Convert,

!
[63) Subject to’ Section 4(c), each share of Series A
Preferred shall be convertible, at the option of the holder thereof, at any time after the date of
issuance of such share, at the office of the Corporation jor any transfer agent for such stock, into
such ouwmber of fully paid and nonassessable shares pf Common Stock as is determined by
dividing $3.00 by the Conversion Price applicable ta the Series A Preferred, determinad as
hereafter provided, in effect on the date the centificate is surrendered for conversion. The initial
Conversion Price per share of Serles A Preferred shall be $3.00.  Such indtlal Converzion Price
shall be subject to adjustment a3 set forth in Section 4(d

(i)  Subject to. Section 4{c), cach share of Series B
Preferred shall be convertible, at the option of the holder thereof, at any time after the date of
issnance of such share, at the office of the Corporation or any fransfer agent for such stack, into
such number of fully paid and nonassessable shares of Common Stock as is determined by
dividing $5.50 by the Conversion Price applicable to the Series B Preferred, determined as
hereafter pravided, in effect on the date the certificate iy surrendered for conversion. The initial
Conversion Price per share of Series B Preferred shall be $5.50.  Such initial Conversion Price
shall be subject to adjustment as set forth In Section 4(d).

(b) Autgmatic Conversion. Each share of Convertible
Preferred shall automatically be converted into shares of Common Stock at the Conversion Price

applicable to such share at the time in effect immediately upon the earlier of (i) except as
provided below in Section 4(c), closing of the Corporation’s sale of its Common Stock in a firm
commitment underwritten public offering pursuant ‘o a registration statement under the
Securities Act of 1933, as amended (the “hS;egth”), the public offering price of which is
not less than $16.50 per share (as adjusted for stock spllits, stock dividends, reclassification and
the like after the date of these Restated Articles) and which results in aggregate cash proceeds to
the Corporation of not less than $30,000,000 (net of underwﬂting discounts and comnrmnissions) (a

6o |
|
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I
“Qualified IPO™) or (ii) the date specified by written consent or agreement of the holders of two
thirds (2/3) of the then outstanding shares of Seriés A Preferred and Series B Preferred,
calculated as a single class, on an as-converted basis. :
: 1

(¢) Mechanics of Conversion. Before any holder of

Convertible Preferred shall be entitled to ¢convert such shares of Convertible Preferred into shares
of Common Stock, the holder shall swrender the rertificate or certificates therefor, duly
endorsed, at the office of the Corporation or of any trdnsfer agent for the applicable series, and
shall give written notice to the Corporation at its principal corporate office, of the election to
convert the same and shall state therein the name ot narnes in which the certificate or certificates
for shares of Common Stock are to be issued. The Corporation shall, as soon as practicable
thereafier, issue and deliver at such office to such holder of Convertible Preferred shares, or to
the nominee or nominees of such holder, a certificate dr certificates for the number of shares of
Common Stoek to which such holder shall be entitled as aforesaid. Such conversion shall be
deerned to have been made immediately prior to the close of business on the date of such
surrender of the shares of Convertible Preferred to e converted, and the person or persons
entitled to receive the shares of Common Stock issuablle upon such conversion shall be treatsd
for all purposes as the record holder or holders of such §hares of Common Stock as of auch date,
If the conversion is in connection with an underwnttep public offering of securities registered
pursuant to the Scourities Act, the conversion may, at'the option of any holder tendering such
Convertible Preferred shares for conversion, be conditioned upon the closing with the
underwriters of the sale of seourities pursuant to such offering, in which svent any persons
entitled to receive Common Stock upon conversion of duch shares of Convertible Preferred shall
not be deemed to have converted such shares of Cnnvemble Preferred until immediately prior to
the closing of such sale of securities.

{d) Conversion Priceiégiustmcnts of Convertible Preferred

for Certain Dilutive Issuances, Splits and Combingtigns, The Convetsion Price applicable
to the Series A Preferred, and the Conversion Price applicable to the Series B Preferred, shall be

subject to adjustment from time to time as follows: |

{0 Issuance of Additiona) Stock Below Applicable
Conversion Price. If the Corporation should issue, at/any time after the date of these Restated
Articles, any Additional Stock (as deflned below) without considaration or for a consideration
per share less than the Conversion Price applicable to a series of Convertible Preferred in effect
1mmcd1atcly prior to the issuance of such Additional Sftock, the Conversion Price applicable to
such series of Convertible Preferred in effect immediately prior to each such issuance shali
automatioally be adjusted as set forth in this Scotion i(d)(x). unless otherwise provided in this
Section 4(d)1).

(A) Adjustmen¢ Formula, Whenever the
Conversion Price applicable to a series of Convcmblc Preferred is adjusted pursuant (o this
Section {4¥d)(1), the new Conversion Price apphcable to such series of Convertible Preferred
shall be determined by multiplying the Conversion Price applicable 1o such series of Convertible
Preferred then in effect by 2 fraction, (x) the mumerator of which shall be the number of shares of
Commeon Stock ocutstanding immediately prior to such issuance (the “Qutstanding Common”)
plus the number of shares of Common Stock that the aggregate consideration received by the

-T-
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Corporation for such issuance would purchase at such| applicable Conversion Price; and (v) the
denominator of which shall be the number of shares of Outstanding Common plus the number of
shares of such Additional Stock. For purposes of the foregoing calculation, the term
“Quistanding Common” shall include shares of Common Stock deemed issued pursmant to
Section 4d)(I}E) below. ,

Definition _of “Additional Steck”. For
purposes of this Section 4(d)(i), “Additional Stock™ shall mean eny shares of Common Stock
issued (or deemed to have been issued pursuant to Section 4(d)i)(E)) by the Corporation after
the date of these Restated Articles, other than: |

(1)3 Common Stock issued pursuant to
stock dividends, stock splits or similar transactions, as d,esm’ibed in. Section 4(d)(if) hereof:

|
(@)  Up to 2,000,000 shares of Common
Stock issued or issuable to employees, consultants or directors of the Corporation directly or
pursuant to stock option plans or restricted stock plans epproved by the Board of Dircotors;

(3)!  Up to 200,000 shares of capital
stock, or options or warrants to purchase capital stock, issued to finaneial institutions or lessors
in connection with commercial eredit arrangemerts, equipment financings, commercial property
lease transactions or similar transactions, the terms of which ars mpproved by the Board of

Directars, including approvel of the directors elscted ¥ the Series A Preferred and the Series B

(4)1 Shares of Common Stock issuable
upon exercise of warmrants outstanding as of the date of these Restated Articles;

- Preferred each voting as a separate class;

(5)! Up to 100,000 shares of Common
Stock issuable to certain employees pursuant to optipns outstanding as of the date of theso
Restated Articles not granted under any stock option plai;

(6)! Up to 72,727 shares of Common
Stock issuable upon exercise of additional warrants iSSl.lE:d to Tradewinds Capital Management,
L.L.C. on or about the date of these Restated Articles;

@ i Capital stock, or warrants or options
to purchase capital stock, issued in connection with bona fide acquisitions, mergers or similar
transactions, the tenms of which are approved by the Board of Directors, including approval of
the directors elected by the Series A Preferred and the Series B Preferred each voting as a
separate class; ;

(8) . Shares of Common Stock iasued or
issuable upon conversion of shares of Series A, Prcferred! or Series B Preferred;

: (9) ©  Bhares of Common Stock issued or
issuable in connection with a Qualified IPO; and
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|
(1) Up to 100,000 shares of Common
Stock issued or issuable to an entity as a component of any business relationship with such entity
for the purpose of (A) joint venture, technology licemsing or development activities,
(B) distribution, supply or manufacture of the Corporation’s products or services or (C) any other
arrangements involving corporate pariners that are primarily for purposes other than raising
capital, the texms of which business relationship with such entity are approved by the Board of
Directors, inchuding approval of the directors elected by the Series A Preferred and the Series
Preferred each voting as a sepatate class. |

(C) No_ Fractional Adjustments, No
adjustment of the Conversion Price applicable to a series of Convertible Preferred shall be made
in an amount less than one cent per share, provided that any adjustments which are not required
to be made by reason of this sentence shall be earried forward and shall be cither taken into
account in any subsequent adjustment made prior to thege years from the date of the event giving
rise to the adjustment being carned forward, or shall b{: made at the end of tiwree years from the
date of the event giving rise to the adjustment being carried forward.

(D) Determination_of Consideration. In the
case of the issuance of Common Stock for cash, the bons:deranon shall be deemed to be the
amount of cash paid therefor before deducting any reasonable discounts, commissions or other
expenses allowed, pmd or incurred by the Corpomuon for any underwriting or otherwise in
conmection with the issuance and sale thereof, In the case of the issuance of the Common Stock
for a consideration in whole or in part other than cash, the consideration other ithan cash shall be
deemed to be the fair value thereof as determined l:iy the Board of Directors in good faith
frrespective of any accounting treatment. '

(B) Delmed Jssuances of Commen Stock. In
the case of the issuance (whether before, on or afterd the date of these Restated Articles) of
securities or rights convertible into, or entitling the holder thereof to receive directly or
indirectly, additional shares of Common Stock (tHe “Common Stock Equivalents™), the
following prov1310ns shall apply for all purposes of this lSectlon 4(d)(1)

(l)i The aggregate maximum number of
shares of Common Stock deliverable upon conversion, exchange or exercise (assuming the
satisfaction of any conditions to convertibility, exchangeability or exercisability, including,
without limitation, the passage of time, but without taking into account potcntxa] antidilution
ad_]ustmmts) of any Comunon Stock Equivalents and subsequent conversion, exchange or
exercise thereof shall be deemed to have been issued gt the ime such securities were issued or
such Comimon Stock Equivalents were issued and for a;consideration equal to the consideration,
if any, received by the Corporation for any such isecurities and related Common Stock
Equivalents (excluding any cash received on account of accrued interest or accrued dividends),
plus the minimum additional consideration, if any, to be received by the Corporation (without
taking into account potential antidilution adjustments) upon the conversion, exchange or exercise
of any Common Stock Equivalemts (the consideration in each case to be determined in the
marmer provided in Section 4(d)(i)(D). !
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(2} In the event of any change in the
number of shares of Common Stock deliverable or in the consideration payable to the
Corporation upon conversion, exchange or exercise 6¢f any Common Stock Exuivalents, other
than a change resulting from the antidilution provisiors thereof, the Conversion Price applicable
to a series of Convertible Preferred, to the extent in any way affected by or computed using such
Common Stock Equivalents, shall be recomputed to reflect such chenge, but no further
adjustment shall be made for the actual issuance of iCommon Stock or any payment of such
consideration upon the conversion, exchange or exercige of such Common Stock Equivalents.

(31 Upon the termination or expiration
of the convertibility, exchangeability or exercisability of eny Common Stock Equivalents, the
Conversion Price applicable 10 a serics of Convertible Preferred, to the extent in any way
affected by or computed using such Common Stock Equivalents, shall be recomputed to reflect
the lgsuance of only the number of shares of Common Stock (and Cornsnon Stock Equivalents
that remain convertible, exchangeable or exercisable) actually issued upon the conversion,
exchange or exereise of such Common Stock Equivalents.

|

4), The number of shares of Common
Stock deemed issued and the consideration deemed paid therefor pursuant to Section
4(dXT)(E)(1) shall be appropriately adjusted to reflect any change, texmination or expiration of
the type described in either Section 4(dXD(EN2) or HADE)-

03 | ased  Conversion _ Price.
Notwithstanding any othar provisions of this Section (4)(d)(i), except to the limited extent
provided for in Sections 4(d)(I(EX2) and 4(d)(i}E)(3), no adjustment of the Conversion Price
applicable © a series of Convertible Preferred pursuant to this Saction 4(d)(i) shall have the
effect of increasing such Conversion Price above the Conversion Price applicable to such series
of Convertible Preferred in effect immedistely prior to siuch adjustment.

() Stock Splts and Dividends. In the event the
Corpotation should at any time after the date of these Restated Articles fix 4 record date for the

cffectuation of a split or subdivision of the outstariding shares of Common Stock or the
determination of holders of Common Stock entitled to receive a dividend or other distribution
payable in additional shares of Common Stock or Common Stock Equivalents without payment
of any consideration by such holder for the edditional shares of Common Stock or the Common
Stock Equivalents (including the additional shares of Common Stock issuable upon conversion
or exercise thereof), then, as of such record date (or the date of such dividend distribution, split
or subdivision if no record date is fixed), the Convetsion Price applicable to each series of
Convertible Preferred shall be appropriately decreased so that the number of shares of Commen
Stock issuable an conversion of each share of each such series shall be increased in proportion to
such increase of the aggregate of shares of Common Stock outstanding and those 1ssuable with
respect to such Comynon Stock Equivaients with the number of shares issueble with respect to
Common Stock Equivalents determined from time fo time in the manner provided for degmed
issuances in Section 4(d)(IE). E

(iii) Reverse Stock Splits. If the number of shares of
Common Stock outstanding at any time after the date ofithese Restated Articles is decreased by 2
I

1
i
i
i
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combination of the outstanding shares of Common Stogk, then, following the record date of such
combination, the Conversion Price applicable to each series of Convertible Preferred shall be
appropriately increased go that the number of sheres of Commeon Stock issuable on conversion of
each sbare of each such series shall be decreased in proportion to such decrease in outstanding

shares, !

I

&) Other Dzstnbutmns In the event the Corporation shall
declare a distribution payable in securities of other pa-sons. evidences of indebtedness issued by
the Corpora.tlon or other persons, assets (excluding cash dividends) or options or rights not
referred to in Section 4(d)(i) or 4(d)(ii), then, in each $uch case for the purpose of this Section
4(e), the holders of Convertible Preferred shall be entitled to a proportionate share of any such
distribution as though they were the holders of the rumber of shares of Common Stock of the
Corporation into which their shares of Convertible Prcferred are convertible as of the record date
fixed for the detetmination of the holders of Com:non Stock of the Corparation enfitled to
receive such distribution.

(f)  Recapitalizations: If at any time or ftom time to time «
there shall be a recapitalization of the Common Stock (other them a subdivision, combination or
merger or sale of assets transaction provided for elsewhere in this Section 4 or in Section 2)
provision shall be made so that the holders of the Convertible Preferred shall thereafier be
entitled to receive upon conversion of such Preferred Stock the number of shares of stock or
other securities or property of the Corporation or otherwise, to which a holder of Common Stock
deliverable upon conversion would have been en;titled on such recapitalization. In any such
cdse, appropriate adjustment shall be made in the application of the provisions of this Section 4
with respect to the rights of the holders of the Convertible Preferred after the recapitalization to
the end that the provisions of this Section 4 (including adjustrnent of the applicable Conversion
Price then in effect and the number of shares purchasable upon conversion of Convertible
Preferred) shall be applicable after that event and be as 1'1early equivalent as practicable,

{g) No Impabrmenti. * The Corporation will not fhrough any
reorganization, recapitalization, transfer of assets, congolidation, merger, dissolution, issue or
sale of securities or any other voluntary ection, avoid or seek to avoid the observance or
performance of any of the terms to be observed or performad hereunder by the Corporation, but
will a1 all times in good faith assist in the carrying out df all the provisions of this Section 4 and
in the taking of all such action as mdy be nccessary. or appropriate in order to protect the
conversion rights of the holders of the Convertible Pref'erred against impainnent.

(h)  NoFyactions) Shaves and Certificate as to Adjustments,

() No fractional shares shall be issued upon the
conversion of any share or shares of the Convertible Preferred, and the number of shares of
Common Stoek to be issued shall be rounded down to the nearest whole share. The mumber of
shares issusble upon such conversion shall be determined on the basis of the total number of
shares of Convertlble Preferred the halder is at the time/|converting into Common Stock and the
nutnber of shares of Common Stock issuable uporl such aggregate conversiop. If the
conversion would result in any fractional share, the Corporation shall, in licu of issuing any such

-11-
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fractional share, pay the holder thereof an amount in cash equal to the fair market value of such
fractional share on the date of conversion, as determined in good faith by the Board of Directors.

(i) Upon thé occurrence of each adjustment or
readjustment of the Conversion Price applicable to a series of Convertible Preferred pursuant to
this Section 4, the Corporation, at its expense, shall promptly compute such adjustment or
readjustment in accordance with the terms hereof and prepare and furmish to each holder of such
series of Convertible Preferred a certificate setting fc{rth such adjustment or readjustment and
showing in detail the facts ypon which such adjustroent or readjustment is based. The
Cotperation shall, upon the written request at any time of any holder of a share of any series of
Convertible Preferred, furnish or cause to be furnishel to such holder a like certificate setting
forth (A) such adjustment and readjustment, (B) the Conversion Price applicable to such series at
the time in effect and (C) the number of shares of C?mmon Stock and the amoumt, if any, of
other property which at the time would be received upon the conversion of a share of such series
of Convertible Preferred. ]

(i Nofices of Record Date. In the event of any taking by
the Cerporation of a record of the holders of any class of securities for the pumpose of
determining the holders thereof who are entitled to recelve any dividend (other than a cash
dividend) or other distribution, any right to subscrbe for, purchase or otherwise acquire any
shares of stock of any class or any other securities or property, or to receive any other ripht, the
Corporation shall mail to each holder of Convertible Pl';cfcrrcd, at least 10 days prior to the date
specified therein, a notice specifying the date on which any such record is to be taken for the
purpose of such dividend, distribution or right, and the amount and character of such dividend

t

distribution or right. :

()  Reservation of Stock Isswable Upon Conversion. The
Corporation shall at all times reserve and keep available out of its authorized but nnissued shares

of Common Stock, solely for the purpose of effecting the conversion of the shares of the
Convertible Preferred, such number of it shares of Common Stock as shall from time to time be
sufficient to effect the conversion of all outstanding shates of Convertible Preferred, and if at any
time the number of authorized but unissued shares of Comman Stock shall not be sufficient to
effect the conversion of all then outstanding shares of the Convertible Preferred, in addition to
such other remedies as shall be available to the holders of the Convertible Preferred, the
Corporation will teke such corporate action as may, in the opinion of its counsel, be necessary to
increese its anthorized but unissued shares of Common| Stock to such number of shares as shall
be sufficient for such purposes, including, without limitation, engaging in best efforts to obtain
the requigite stockholder approval of any necessary amendment to these Restated Articles.

(k) Noticen. Any nofice required by the provisions of this
Section 4 to be given to the holders of sharcs of the Conivertible Preferred shall be deemed given.
if deposited in the United States mall, postage prepaid, and addressed to each holder of record at
his address appearing on the bogks of the Corporation.

{)] Status of Converted Stock. In the event any shares of
Convertible Preferred shall be converted pursuant to this Section 4, the shares so oonverted shall
be cancelled and shall not be issuable by the Corporation, These Restated Articles shall be

« 12w
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appropriately emended to effect the corresponding reduction in the Corporation’s authorized
capital stock. )

|
5. Vofing Righs. !

(1) The holders of the Convertible Preferred shall be entitled to
notice of any stockholders’ meeting in accordance with the Bylaws of the Corporation. Except
as otherwise provided in these Restated Articles or as required by law, shares of the Convertible
Preferred shall be voted equally with the shares of Common Stock and not as a separate class at
any annual or special meeting of stockholders of the C(:\rporaﬁon, and may act by written consent
in the same manner as the Common Stock, in either case, with each holder of shares of
Convertible Preferred entitled to the number of votes equal to the number of shares of Common
Stack into which such shares of Convertible Preferred kcould be converted immediately after the
close of business on the record date fixed for such meeting or the effective date of such written
consent. Fractional votes shall not, however, be permitted and any fractional voting rights
available on such an as-converted basis (after aggregating all shares into which shares of
Convertible Preferred held by each holder could be oonverted) shall be rounded to the nearest
whole number (with one-half being rounded upward).

(»  The holders of l:hq Series A Preferred, voting together as a
. separate class, and the holders of the Series B Preferred, voting together as a separate class, shall
each be entitled to elect one (1) member of the Board of Directors at each meeting or pursuant to
each consent of the Corporation’s stockholders for the election of direciors, and to remove from
office such director and to fill any vacancy caused by *hn resignation, death or removal of such
director. The member of the Board of Directors so elected by the holders of the Series A
Preferred is referred to herein as the “Series A Dirgetor™ and the member of the Board of
Direotors so elected by the holders of the Series B Preferred is referred to herein ags the “Series B
Director™. [

(¢)  The holders of thb Cotnmon Stock, voting as a separate
class, shall be entitled to elect five (5) members of the Board of Directors at each meeting or
pursuant to each consent of the Corporation®s stockholders for the election of directors, and to
remove from office any such director and to fill any vacancy caused by the resignation, death or
removal of any such director. ¥

.

{d)  Notwithstanding anything contained in this Section 5 to the
contrary, if an Event of Non-Compliance occws, then, upon the election of holders of two thirds
(2/3) of the then outstanding Series A Preferred and Series B Preferred, acting together as 2
gingle class on an as-comverted hasis, the holders of the Series A Preferred and Series B
Preferred, voting together ag a single ¢lass on an as-convarted bagis, shall be entitled, af any
annual meeting of the stockholders or any special called for such purpose, to elect, in
addition to the Series A Director and the Series B Director as provided above, the smallest
number of additional members of the Board of Directors necessary to constitute, together with
the Series A Director and the Series B Director, a majority of the full Board of Directors, and the
holders of Common Stock, voting as a single class, shall elect the remaining directors. If, prior
to the end of the texm of any director elected as aforesaid by the holders of the Series A Preferred
and the Serics B Preferred, voting together s a single class on an as-convetted basis, a vacancy

i
I
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in the office of such director shall oceur by reason of death, resigunation, removal or disability, or
for any other reason, the right to fill such vacancy shall be vested in the holders of the Seties A
Preferred and the Series B Preferred, voting together as a single class on as-converted basis,
unless the right of such holders to elect such director s!}all have ceased as provided hereafler.

(e) For purposes bf Section 5(d) above, “Evept of
Non-Complignge” shall mean any of the following (i) the Corporation breaches in any material
respect any of its obligations to the holders of the Convertible Preferred set forth in this Article
IV(B), or in any of the Amended and Restated Investors’ Rights Agreement, Amended and
Restatod Right of First Refusal and Co-Sale Agreement or Amended and Restated Voting
Agreement, in each case, dated as of the date of these Restated Articles and by and among the
Cotporation and its stockholders party thereto, and fails to ¢tme such breach within ninety days
after written notice and demand for ¢ure from a holderiof Convertible Preferred; (if) the filing by
the Corporation of a voluntary petition seeking the rearganization or liguidation of the
Cotporation under any provision of the faderal Bapkruptcy Code or any other federal or state
reorganization, Insolvency, receivership or debtor relief law, or an invohuntary petition seeking
the reorganization or liquidation of the Corporation under any such laws or involuntary
appointment of any receiver, liquidator or trustee for the Corporation or any of its properties by a
court order, which involuntary petition or appointment iz not vacated within forty five days; or
(iii) any material judgment or judgments are entered against the Corporation and such judgments
either are not bonded pending appeal if required by the applicable court or are not satisfied,
discharged or vacated within forty five days after all appeals to the Corporation are exhausted.

At any time after such power to elect 8 majority of directors
shall have so veated in the Series A Preferred and the Series B Preferred, thee the provisions of
Section 5(d) shall be effected as follows. The Secretary of the Corporation may, and, upon the

written request of the holders of record of two thirds (2/3), determined on an as-converted basis,
or more of the then outstanding shares of the Series A Prefarred and Series B Preferred,
addressed to the Secretary at the principal office of the!Corporation, shall, call a special mesting
of the holders of Series A Preferred and Series B Preferred for the clection of the directors to be
elected by them as hereinabove provided, to be held within ten (10) days afier such call and at
the place and upon the notice provided by law and in the Bylaws of the Corporation for the
holding of mestings of stockholders.  If any such special meeting required to be called as above
provided shal) not be called by the Secretary within ten (10) days after receipt of any such
request, then the holders of record of two thirds (2/3),' determined on an as-converted basis, or
more in amount of the Serics A Preferred and Series B Preferred then outstanding may designate
in writing one of their number to call such meeting, and the person so designated may call such
meeting to be held at the place and upon the notice above provided, and for that purpose shall
have access to the stock ledger of the Corporation. Ifjany such special meeting shall be called
by the Secretacy of the Corporation or by holders of the Series A Preferred and Series B
Preferred as above provided, a quorurn shall consist of the holders of at least two thirds (2/3),
determined on an as-comverted hasis, of the Series A Preferred and Series B Preferred then
outstanding in person or represented by proxy at such meeting or any adjournment thereof. By
vote of the holders of at least a majority, determined on an as-converted basis, of such Series A
Preferred and Series B Preferred present or so 1o at such meeting, the then authorized
number of directors of the Corporation shall be mcreasc-d by the number of additional directors
necessary to represent, together with the Serdes A Dlrector and the Series B Director, 2 majorxity

14|
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of the members of the Board of Directors and, at such meeting, (he holders of the Serles A
Preferred and Serles B Preferred, voting together as a single class on an as-converted basis, shall
be entitled to elect the additional direciors so provided for, but any directors so clected shall hold
office only until their respective successors are duly elected and qualified at the annual tmeeting
of stockholders or special meeting held in place theréof next succeeding their election (giving
effect 10 the foregomg rights of the holders of the Series A Preferred and the Series B Preferred).

(g)  Atsuchtime, if any, as the Event of Non-Compliance shall
have been cured, then the terms of office of all persons elected as directors pursnant to Section
5(d) and (f) above shall forthwith tepminate, the 'number of directors shall be reduced
sccordingly, and the holders of the Cenvertible P‘rcﬂe.rred shall once sgain have rights with
respect to the electlon of directors as are provided in Section 5(a) and (b) above. The remedy
provided for in Section 5(d) shall not be deemed exclusive and shall he in addition to all other
rights and remedies available at law or equity to thex kolders of the Convertible Preferred in

respect of an Event of Non-Compliance.
I

6. Protective Provisions. So long as any shares of Convertible Preferred
are outstanding, the Corporation shall not (by amendment, merger, consolidation,
reclassification, recapitalization or otherwise) without|first obtaining the approval (by vote or
written consent, as provided by law) of the holders lof at least two thirds (2/3) of the then
outstanding shares of Series A Preferred and Series B Brcfcn‘ed voting together as a single class
on an as-convertad basis: .

{a) Amend, alter or chang: the rights, preferences, privileges or
powers of, or the restrictions provided for the beneﬁt of, either series of the Convertible
Preferred, whether by merger or atherwise;

(b)  Increase or decrease ﬂw' authorized number of shares of either
series of the Convertible Preferred (other than by conversion), or any other class or series of
capital stock of the Corporation; 1

{c) _ Authorize or issue (by reclassification or otherwise), or obligate
itseif to issue, any other equity security, including any secunty convertible into ar exercisable for
any equity security, baving a preference over, or being on a parity with, either series of the
Convertible Preferred with respect to voting (other than!the pari passu voting rights of Commeon
Stock), dividends, redemption, conversion or dlstnbutwn of the Corporation’s assets upon
liquidation; l

{(d) Amend or repeal any prohmon of, or add any provision to, these
Restated Articles or the By-laws of the Corporation, if sich amendment would have the effect of
impairing any of the rights of the Convertible Preferred set forth in this Article IV(B);

(¢)  Effect any, or enter intd any agreement, commitment or plan
regarding, a merger or consolidation of the Corporation, or the sale of all or substagtially all of
the Corporation’s assets, or the liquidation or dissolution of the Corporanon {or enter into any
license, pledge, encumbrance or other tremsaction with similar economic effect), including,
without limitation, through a Desmed Liquidation; :

I
|
!
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0 Effect an c;xchangc,. reclassification, reorganization or
recapitalization of any shares of the outstanding capltal stock of the Corporation;

(8)  Declare or pay any dmdl:nd on amy class or series of capital stock
of the Corporation other than the dividends on the anverl:{ble Preferred described in Sections
1(n) and (b) of this Article IV(B); |

1

|
(Y  Redeem, purchase or otherwise acquire (or pay into or set funds
aside for a sinking fund for such purpose) any share orisharcs of the outstanding capital stock of
the Corporation, other than repurchase of shares of Qo:n.mon Stock from employees, officers,
directors, consultants or other persons performing services for the Corporation or any
subsidiacy pursuant to agreememts approved by the Board of Directors under which the
Corporation has the option to purchase such shares at no greater than cost upon the occurrence of
certain events, such as the termination of cmploymeni or through the exercise of any right of
first refusal; |

6] Change the number of e:ut;horized directors of the Corporation;

)] Materially change the Corporation’s business as described in, or
enter imte material business activities not contemnpldated by, the Corporetion’s Confidential
Information Memorendum, dated June 26, 2008, provﬁlod to the initial purchasers of the Series
B Preferred, other than expansion into the vasculer access business;

(k)  Increase the number of !shares of Common Stock reserved for
issuance pursuant to the Corporation’s employee and director stock option plans to more than
2,000,000 shares in the aggregate for all such plans;

€] Authorize any offering of the Corparation’s securities not exempt
from registration under the Securities Act, other than a Qualified IPO;

(x1) Enter into any joint vcmtum, license agreement, or exclusive
marketing or other distribution agreement with respect tio the Corporation’s products or services,
other than in the ordinary course of business;

(n)  Authornize or suffer 1o e:dst any indebtedness, other than (i) up to
$1,500,000 of indebtedness incurred in connection w1th each de novo dialysis clinic developed
by the Corporation after the date of these Resmted Articles, (ii) up to $15,000,000 of
indebtedness under a credit facility for general corporate purposes entered into not lster than
March 31, 2009, and (iii) vp to $4,000,000 of addihon!al indebtedness; in each case, including
guarantees or related obhgatlons), !

(0) Acquireallora substantial portion of the stock or assets of anather
business or business unit, for a purchase price in excess of $2,000,000 individually or in the
aggregate for all such acquisitions, in any form of transa::;ﬁon or seri¢s of related transactions; or

{(p)  Agreeto do or pursue any of the foregaing.
(C) Common Stock. |
I
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1. Dividend Rights. Subject to the prior rights of holders of all classes of
stock at the time outstanding having prior rights as to dividends, the holders of the Common
Stock shall be entitled to receive, when and as declated by the Board of Directors out of any
assets of the Corporation legally available therefor, such dividends as may be declared from time
to time by the Board of Dircctors in respect of the shares of Common Stock.

2. Liquidation Ripghts. Upon the liquidation, dissolution or winding up of
the Corporation, or the occurrence of a Liquidation Transaction, the assets of the Corporation
shall be distributed as provided in Section 2 of Article IIV(B).

3. Redemptjon.” The Common Stbck is not redeemable.

4, Voting Rights, Each holder of Common Stock shall have the right to
one vote per share of Common Stock, and shall bet entitled to notice of any stackholders’
meeting in accordance with the By-laws of the Corporatlon, and shall be entitled to vote upon
such metters and in such manner as may be provided b'xlaw

ARTICLE Vl

Elections of directors at an anmial or special mEetmg of stockholders shall be by written
ballot unless the By-laws of the Corporation shall othcmnse provides,

ARTICLE Vl

Any action required or permitted to be taken at an annual or special stockholders’
meeting may be taken without 2 meeting, without pnoqnotme and without a vote, if the action is
taken by persons who would be e¢ntitled to vote at & meeting and who hold shares having voting
power not [ess than the minimum number of votes that would be necessary to anthorize or take
the action at & moeting at which all stockholders entitléd to vots were present or represented by
proxy and voted. The action must be evidenced by one or more written consents describing the
action taken, signed by stockholders emtitled to take action without a meeting, and delivered to
the Corporation in the manner prescribed by the Florida Business Corporation Aot (the “EBCA”™)
for inclusion in the minute book. No consent shall be effective to take the corporate action
specificd unless the number of consents required to| take such action are delivered to the
Corporation within 60 days of the delivery of the earliest dated consent. All stockhelders
entitled to vote on the record date of such written consent who do not participate in taking the
action shall be given written notice thexcof in accordance with the FBCA.

ARTICLE VI

Special meetings of the stockholders of the Corpioration for eny purpose or purposes may
be called at any time by the Board of Directors, the Chairman of the Board of Directors, the
President or holders of two thirds (2/3) of the outstdnding shares of Convertible Preferred,
determined on an as-converted basis, Except as otheryvise provided in these Restatad Articles,
special meetings of the stockholders of the Corporation fnay not be called by any other person or
petsons.

|
|
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ARTICLE VIIl

The officers of the corporation shall be chosen iﬂ such manner, shall biold their offices for
such terms and shall carry out such duties as are dctetrmped solely by the Board of Directors,
subject to the right of the Board of Directors to remove any officer or officers at any time with or

- without cause. |

ARTICLE IXi

The Corporation shall indemnify to the full extent authorized or permitted by law any
person made, or threatened to be made, 2 party to any action or proceeding (whether civil or
criminal or otherwise) by reason of the fact that he, his testator or intestate, is or was a director or
officer of the Corporatlon or by reason of the fact that such director or officer, at the request of
the Corporation, is or was serving any other oorporauon, partnership, jofnt venture, trust,
employee benefit plan or other emterprise, in any capacity. Nothing contained herein shall
affect any rights to indemnification 1o, which employccs other than directors and officers may be
entitled by law. No amendment to or repeal of this Axticle IX shall apply to or have any effect
on the liability or alleged liability of any director of thb Coerporation for or with respect to any
acts or omissions of such direct or occurring prior to such amendment.

ARTICLEX,

In furtherance and not in limitation of the powefs conferred by statute, but subject to the
voting rights of the Convertible Preferred set forth i in Article IV, the Board of Directors is
expressly authorized to make, repeal, alter, amend or rescind any provision of the By-laws of the
Corporation. ‘

AR'TICLE XI[

The Corporation reserves the right to repeal, lalter, amend, or rescind any provision
contained in these Second Amended end Restated Articles of Incorporation, in the manner now
or hereafter preseribed by statute, and all rights conf&rred on stockholders herein are granted
subject to this reservation. |
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