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ARTICLES OF INCORPORATION Bz T n
o me 2o
MONROEVILLE MALL, INC. T o=
The undersigned, intending
Corporation Act, as amended (the

to form a corporation for profit under the Florida Business
"Act”), hereby certifies as follows:

ARTICLE 1

Name

The name of the corporation is Monroeville Mall, In¢. (the “"Corporation™.

ARTICLE 2
Pringinal Qffice
The street address of the initial princip

the corporation is: ¢/o Tumberry Associates,
Florida 33180, Attn: Ken Bernstein,

al office, and, if different, the mailing address of
19501 Biscayne Blvd., Suite 400, Aventura,

ARTICLE 3
Stogk

The Corporation shall have the anthorit

commeon stock, with a par value of one doltar (

y to issuc ten thousend (10,000) shares of
$1.00) per share.

ARTICLE 4
Registered Qffice
The address of the initi

Twnberry Associates, 19501
Bernstein,

al registered office of the Cotporation in the State of Florida is c/o
regist

Biscayne Blvd., Suite 400, Aventura, Florida, 33180, Attn; Ken

all statutes relating to the proper and co

and accept the obligations of ny position

Having been named as registered agent and to accept service of process for the above
ered agent and agree to act in this ¢
m

apacity. I further agree to comply with the provisions of
plete performance of my duties, and I am familiar with
as registered agent.
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ARTICLE 5 22
Incomporator ¥

The name and address of the incorporator is Ken Bemstein, Turnberry Associates, 19501
Biscayne Blvd., Suite 400, Aventura, Florida 33180,

ARTICLE 6
Putpose

Subject to the limitations set forth in Article 7, the purpose for which the Corporation is
organized shall be o engage in any lawful act or business for which a corporation may be
organized under Florida law.

The Corporation shall serve as a general partner of Monroeville Mall Partners, L.P. (the
"Partnership™), a Florida limited partnership, as long as that certain Loan, as defined in the Loan
Agreement (the "Loan Agreement") betweer; the Partnership and Lehman Brothers Holdings
Ine., doing business as Lehman Capital, a division of Lehman Brothers Holdings Inc. ("LBHI™),
and evidenced by that certain promissory note (the "Note") of even date therewith in favor of
LBHI, is outstanding,

ARTICLE 7
Manasement

The business and affairs of the Corporation shali be managed by or uader the direction of
the Board of Directots of the Corporation (the "Board™). The following provisions are mserted
for the management of the business, and for the conduct of the affairs, of the Corporation, and
for further definition, limitation and regulation of the powers of the Corporation and of its Board
and shareholders, and the Corporation shall cause the Partnership to observe such provisions if
and as applicable to the Partnership and required by the Loan Agreement, Notwithstanding any
other provision of these Articles of Incorporation fo the contrary, for as long as the Loan remaing
outstanding:

(1)  The purposes for which the Corporation is organized shall be limited solely to
(#) being a partner and/or general partner of the Partnership, (b) acting as, and exercising all of
the authority of, a partner and/or general partner of the Partnership, and (c) transacting any and
a]] lawful business for which a cotporation may be organized under Florida law that is incident,
necessary and appropriate to accomplish the foregoing.

(2)  The Corporation will not own any asset or property other than (i) partnership

interests in the Partmership and (if) incidental Ppersonal property necessary for and used ot to be
used in connection with the ownership or operation of the Partnership,

Holooollqua s 9
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(3)  The Cotporation will not engage in any business other than the ownership,
management and operation of the Partuershin.

(4)  The Corporation will not enter into any contract or agreement with any Affiliate
of the Corporation, any constituent party of the Corporation, any owner of the Corporation, any
guarantors of the obligations of the Corporation or any Affiliate of any constituent party, owner
or guarantor (collectively, the "Related Parties"), except upon terms and conditions that are
commercially reasonable and substantially similar to those that would be available on an arm's-
length besis with third parties not so affiliated with the Corporation or such Related Parties. For
these purposes, (1) the term "Affiliate" means, as to any person, any other person that, directly or
indirectly, is in control of, is controlled by, or is under common control with such person oris a
director or officer of such person or of an Affiliate of such person; and (ii) the term “control”
{and the correlative terms "controlled by" and "controlling") means the possession, directly or
indirectly, of the power to direct or cause the direction of management policies or activities of a
petson or entity whether through ownership of voting securities, by contract or otherwise.

(5)  The Corporation will not inour any Indebtedness other than (i) Indebtedness on
behalf of the Partuership, as the general parttier of the Partnership (i) under the Loan Agreement,
and the other L.oan Documents (as defined therein), and (ii) Indebtedness as permitted by the
Loan Agreement and the other Loan Documents. For these purposes, the term “Indebtedness” of
a person, at a particular date, means the sum (without duplication) at such date of
(a) indebtedness or lability for berrowed money; (b) obligations evidenced by honds,
debentures, notes, or other sitiilar instruments; (¢} obligations for the deferred purchese price of
property or services (including trade obligations); (d) obligations under letters of credit;

(¢) obligations under acceptance facilities; (£f) all guaranties, endorsements {other than for
collection or deposit in the ordinary course of business) and other contingent obligations to
purchase, to provide funds for payment, to supply funds, to invest in any person or entity, or
otherwise to assure a creditor against loss; and (g) obligations secured by anmy mortgage, deed of
trust, lien, pledge, hypothecation, assignment, security interest, or any other encumbrance,
charge or transfer of, on or affecting the Partnership, the Property (as defined in the Loan
Agreement), any portion thereof or any interest therein, including, without limitation, any
conditional sale or other title retention agreement, any financing lease having substantially the
s$ame economic effect as any of the foregoing, the filing of any finapcing statement, and

mechanic's, materiaimen’s and other similar Gens and encumbrances, whether or not the
obligations have been assumed.

(6)  The Corporation will not make any loans or advances to any person and shall not
acquire obligations or secutities of any Related Party,

(7)  The Corporation will remain solvent and will pay its debts and labilities

(including, as applicable, shared personnel and overhead expenses) from its assets as the same
shall become due.

(&)  The Corporation will do all things necessary to observe organizational formalities
and preserve its existence, and will not, nor will the Corporation permit any Related Party to,

“3-
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Incorporation or Bylaws of the Corporation, operating agreement, trust or other organizational
documents of the Corporation or such Related Party without the prior written consent of LBHI or
its successors or assigns as holders of the Loan.

(9)  The Corporation will maintain all of its books, records, financial statements and
bank accounts separate from those of any other person and the Corporation's assets witl not be
listed as assets on the financial statement of any other person. The Corporation will file its own
tax returns and will not file a consolidated federal income tax return with any other person. The
Corporation shall maintain its books, records, resolutions and agreements as official records,

(10) The Corporation at all times will hold itself out to the public as a legal entity
separate and distinct from agy other person {(including any Affiliate or other Related Party), shall
correct any known misunderstanding regarding its status as a separate entity, shall conduct
business in its own name, shall not identify itself or any of its Affiliates as a division or part of
the other and shall maintain and utilize 2 separate telephone number and separate stationery,
invoices and checks.

(11) The Corporation will maintain adequate capital for the normal obligations
reasonably foresecable in a business of its size and character and in light of its contemplated
business operations.

(12)  Neither the Corporation nor any Related Party will seck the dissolution, winding
up, liquidation, consolidation or merger in whole or in part, or the sale of material assets of the
Corporation.

(13)  The Corporation will not commingle its assets with those of any other person and
will hold all of its assets ir: its own name.

(14)  Except to the extent it is obligated for the Partership's obligations in its capacity
as general partner, the Corporation will not guarantee or become obligated for the debis of any

other person and will not hold itself out as being responsible for the debts or obligations of any
other person.

(15)  The Corporation shall at all times cause there to be at least two (2} duly appointed
members of the Board (each an "Independent Director”), each of whom is a natural person and is
not at the time of initia] appointment, has not been at any time during the preceding five (5) years
and shall not be while serving as an Independent Director: (i) a stockholder, director (other than
as an Independent Director), officer, employee, partner, member, attormey or counsel of the
Corporation or any Affiliate of if; (ii) a customer, creditor, supplier or other person who derives
any of is purchases or revenues from its activities with the Corporation or any Affiliate of it;
(iif) 2 person controlling or under common control with any such stockholder, partner, member,
customer, creditor, supplier or other person; or (iv) a member of the immediate family of any
such stockholder, director, officer, employee, partner, member, customer, creditor, supplier or
other person. An individual that otherwise satisfies the foregoing shall not be disqualified from
serving as an Independent Director of the Corporation if such individual is at the time of initial
appointment, or at any time while serving as an Independent Director of the Corporation, an
Independent Director of 2 "special purpose entity" affiliated with the Partnership or the Corporation.
For purposes of this paragraph a "spegial purpose eutity" is an entity, whose orgunizational

-4
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documents contain restrictions on ifs activities and impose requirements infended to preserve the
Partnership's and the Corporation's separateness that are substantially similar to those of the
Partnership or the Corporation, as applicable, and provide, inter alig, that it: (a) is organized for the
limited purpose of owning and operating one or more propetties, being a General Pariner of the
Partnership oz, in a securitization context, the limited purpose of issuing mortgage or asset-backed
securities; (b} has restrictions on its ability to incur indebtedness, dissolve, liquidate, consolidate,
merge and/or sell assets; (¢} may not file voluntarily a bankruptey petition on its own behalfor on
behalf of the Partnership without the consent of at least one Independent Director and (d) shall
conduct itself and cause the Parinership to conduct itself in accordence with certain "separateness
covenants”, including, but not limited to, the maintenance of its and the Parinership's books, records,
bank accounts and assets separate from those of any other person or entity.

(16)  The Corporation will not cause or permit the Board to take any action which,
under the terms of these Articles of Incorporation, the Corporation's Bylaws or any voting trust
agreement with respect to any common stock, requires the unanimous consent of all the directors
unless at the time of such action there shall be at least two members each of whom is an
Independent Director,

{17)  The Corporation will allocate fairly and reasonably any overhead expenses that
are shared with an Affiliate, including paying for office space and services performed by any
ernployee of an Affiliate or Related Party.

(18)  The Corporation will not pledge its assets for the benefit of any other person other
than with respect to the Loan.,

(19)  The Corporation will maintain a sufficient number of employees in light of its
conternplated business operations and pay the salaries of its own employees from its own funds,

(20)  The Corporation will conduct its business so that the assumptions made with
respect to the Partnership in the Insolvency Opinion (as defined in the Loan Agreement) shall be
true and correct in all respects.

(21)  The Corporation will pay its own liabilities and expenses only out of its own
funds.

(22)  The Corporation will not to form, acquire or hold any subsidiary other than its
interest in Partnership.

(23) The Corporation shall not permit any transfer after the date of the Loan
Agreement of any direct or indirect ownership interest in the Corporation such that the
transferee, which was not previously a sharcholder of the Corporation, owns, in the aggregate
with the ownership interests of its Affiliates and family members in the Corporation, more than a
45% direct or indirect interest in the Corporation, unless (i) such transfer is conditioned upon the
delivery of an acceptable non-consolidation opinion to the holder of the Loan and to any
applicable rating agency concerning, as applicable, the Corporation, the new transferee and/or
thelr respective owners and (ji) the applicable rating agencies confirm that the transfer will not
result in a qualification, withdrawal or downgrade of any securities rating,

notocolia4as 9
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(24)  The Corporation is required to continue serving in the capacity of a general
partner of the Parmership and own at least 2 0.5% interest in'the Partnership, so long as the Loan
is outstanding,

(25) The unanimous consent of all of the directors (including the consent of the two
Independent Directors) is required for the Corporation to, and for the Corporation to canse the
Partnership to:

a. File or consent to the filing of any bankruptey, insolvency or reorganization case
or proceeding; institute any proceedings under any applicable insolvency law or
otherwise seek relief under any laws relating to the relief from debis or the
protection of debtors generally;

b. Seek or consent to the appointment of a recejver, liquidator, assignee, trustee,
Sequostraior, custodian or any similar official for the Corporation or the
Partnership or a substantial portion of either of their properties;

c. Make any assignment for the benefit of the creditors of the Corporation or the
Parinership; or

d. Take any action in furtherance of any of the foregoing,

(26) Notwithstanding anything contrary in these Articles of Incorporation, the
Corporation is prohibited from amending the provisions specified in Article 6 or 7 herein without
the written consent of LBHI or its successors or assigns as holder of the Loan, or, after the

ARTICLE 8
ersonal Liability of Directo:

A director of the Corporation shall not be personally lizble for monetary damages for any
action taken, or any failure to take any action, unless otherwise required by the Act; provided,
however, that the foregoing provision shall not eliminate or limit (1) the responsibility or liability
of a director pursnant to any criminat statute, or (2) the liability of a director for the payment of
taxes pursuant to local, state or federaf law. Any repeal, modification or adoption of any
Provision inconsistent with this Article 8 shall be prospective only, and neither the repeal or
modification of this Article nor the adoption of any provision inconsistent with this Article shall
adversely affect any Kmitation on the personal liability of a director of the Corporation existing
at the time of such repeal or modification or the adoption of such inconsistent provision.

Rovooot 13445 9
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ARTICLE 9
Indemnification

The Corporation shall, to the fullest extent permitted by the provisions of the Act,
indemnify any and all persons whom it shalf have power to indemnify under said provisions
from and against any and all of the expenses, Habilities, or other matters referred to in or covered
by said provisions, and the indemnification provided for herein shall not be deemed exclusive of
ahy other rights to which those indemmnified may be entitled under any Bylaw, vote of
shareholders or disinterasted directors, or otherwise, both as to action in his or her official
capacity and a8 to action in another capacity while holding such office, and shall continue as toa
person who has ceased to be 2 director, officer, employee, or agent and shall inure to the benefit
of the heirs, executors, and administrators of such a person.

ARTICLE 106
Amendment

Except as provided in paragraphs (8) and (26) of Article 7, the Corporation reserves the
right to amend, alter, change or repeal any provision contained in these Articles of Incorporation
in any manner now or heteafter provided herein or by statute; provided, however, that as long as
the Loan remains outstanding (1) the Corporation's Bylaws or any amendment, alteration, change
or repeal thereof shall not in any manner impair, nor alter, Articles 6 and 7 (the "Restricted
Articles"); and provided further, that the Corporation shall not amend or change any provision of
any Article other than the Restricted Articles so as to be inconsistent with the Restricted Articles,

X

Ken Bernstein
Incorporator

EXECUTED this Q_#ﬁay of December, 2001,
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