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A

SECOND ARTICLES OF AMENDMENT
(84800238503 3))) TO

ARTICLES OF INCORPORATION
OF
FIREFLY TECHNOLOGIES, INC.

These Second Articles of Amendment to Articles of Tncorporation of FiceFly
Technologies, Inc., a corporation organized and existing under the laws of the State of Florida
(the “Co;porauun”) were duly approved and adopted by the Corporation pursuant to Sections
607.0704 and 607.0821 of the Florida Business Corporation Act by a written consent of the
directors of the Corporation dated as of November30, 2004 and a written consent of

shareholders of the Corporation dated as of November 3¢ 2004, to be effective upon filing with '

the Florida Department of State. The number of votes cast for the amendment by the

shareholders as a single class and by the holders of Common Stock and Series A Preferred Stock
each a3 n separate class was sufficient for approval.

L

FIRST: The Corporation’s name is: FireFly Technologies, Inc.

SECOND:  Adlicle IV (Cap1tal Stock) of the Corporation’s Articles of ]ncorpdranon
as amended, is amended and restated in ity entirety as follows:

....-l
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ARTICLE IV z

<

Copltal Stask %
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A. Genetally -

: X

o3

The authorized capital stock of the Corporation will be as follows: =

—

Class of Stock ~ __No. of Authorized Sharcs Par Valus
Copmon Stock 20,000,000 £0.000
Series A Preferred Stock, ‘ 10,600,0Q0 $0.001
B. Designations.

Subject to the limitations and provisions set forth in these Articles of Incorporation, the
Preferred Stock rnay be issned from time to time by the Board of Directors as shares of one or
mmore series. The description of shares of Series A Preferred Stock are as set forth in Section C of
this Article IV. The deseription of shares of each other serjes of Preferred Stock, including aay
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preferexces, conversion and other rights, voting powers, restrictions, limitations as to dividends,
qualifications, and terms and conditions of redemption, shall be as set forth in resolutions adopted
by the Board of Directors, and articies of amendment shall be filed with the Florida Secretary of
State as required by law to be filed with respect to issuance of such Preferred Stock, prior to the
issuance of any shares of such series.

Subject to the limitations and provisions set forth in these Articles of Incorporation, the
Board of Directors is expressly authorized, at any time, by adopting resolutions providing for the
issuance of, or providing for a change in the number of, shares of any particular series of
Preferred Stock (other than the Series A Preferred Stock) and, if and to the extent from time to
time required by law, by filing articles of amendment which are effective without sharcholder
action: (i} to hicrease or decrease the number of shares mcluded in each series of Preferred Stock
(other than the Series A Preferred Stock), or (i} to establish in any one or more respects the
designations, preferences, conversion or other rights, voting powers, restrictions, linitations as to
dividends, qualifications, or terms and conditions of redemption relating to the shares of cach such
series. Notwithstanding the foregoing, the Board of Directors shall not be authorized to change
the right of holders of the Comumon Stock of the Corporation to vote one vots per share on all
matters submitted for shareholder action. Without limiting the generality of the foregoing, the
authority of the Board of Directors with respect to cach serics of Preferred Stock {(other than the
Series A Preferred Stock) shall include, but not be limited to, establishment of the following:

(a)  the number of shares constituting that series and the distinctive designation
of that series;

(b}  the anaual dividend rate, if any, on shares of such series, the timas of
payraent and the date Tom which dividends shall be accumulated, if dividends are'to be
ontmlative, ‘

{¢)  whether the shares of such series shall be redeemable and, if so, the
redemption price and the terms and conditions of such redemption;

{d}  the obligation, if any, of the Corporation to redeem shares of such series
pursuant to a sinking fund; :

{¢)  whether shares of such series shall be convertibie into, or exchangeable for,
shares of stock of any other class or classes and, if 50, the terms and conditions of such
conversion or exchange, including the price or prices or the rate or rates of conversion or
exchange and the terms of adjustment, if any; '

(B whether the shares of such series shall have voting rights, in additioh to the

voting rights provided by law, and, if so, the extent of such voting rights; i

(g}  therights of the shares of such series in the event of voluntary or involuntary
liquidation, dissolution or winding-up of the Corporation; and :

(h)  any other relative rights, powers, preferences, qualifications, limitations or
restrictions thereof relating to the series. j

((H04000238503 3)))
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In accordance with Section 607.0602, Florida Statutey, the Board of Directors shall
determine all of the preferences, Jimitations, and relative rights for each series of Preferred Stock
before the issuance of any shares of that series. The shares of Preferred Stock of any one series
shall be identical with each other in such series in all respects except as to the dates from and after
which dividends therson shall cummuilats, if cumulative.

C. Saries A Preferred Stock apd Common Stock :

1. Dijvidends.  The Corporation shall pay, when as and if declared by the Board,
dividends on a pari passu basis to the holders of record (the “Series A Holders”) of the
outstanding shares of Series A Preferred Stock (on an as-converted to shares of Commmon Stock
basis) and the holders of record of the outstanding shares of Common Stock (the “Conmmon
Hoiders”).

2. ference i tion.

{a) Serdes A Preferred Stock. Ifthe Corporation liquidates, dissolves, or
winds up its affairs (voluntarily or involuntarily) (a “Liquidation Event”), the Series A Holders
shall be entitled to receive, prior and in preference to any distribution of any of the assets of the
Corporation to the holders of all other shares of the Corporation’s capital stock by réason of their
ownership thereof, an amount per share equal to $0.001 (the “Series A Liquidation
Prefexence”). If upon the ocourrence of a Liquidation Event, the assets and funds to be
distributed among the Series A Holders shall be insufficient to permit the payment to such holders
of the full amount of their respective Series A Liquidation Preference, the entire assets #nd funds
of the Corporation legally available for distribution shall be distributed ratably among the Series A
Holders in proportion to the full Series A Liquidation Preferences the holders would otherwise be
entitled to receive.

(b) on Stock on onverted Basis. Upon completion of the
distributions required pursuant to Section 2(a), the remaining assets of the Corporation available
for distribution to shareholders shall be distributed among the Series A Holders and the Common.
Holders pro rata based on the number of shaces of Commmon Stock held (or deemned held) by each
(based upon the number of shares of Common Stock which such Series A Preferred Stock could
be converied mto pursuant to the provisions of Section 3 mmmediately prior to such Liquidation
Event).

3. Conversion.

()  Conversion to Common Stock. Subject to the termy and conditions of
this Section 3 (including, without linsitation, the adjustrment provisions of Section 3(c)), from the
time of initial issuance of the Series A Preferred Stock, each share of Series A Preferred Stock is
convertibie by its holder into one share of Common Stock. The amount of Common Stock into
which each share of Series A Prefesred Stock is convertible is subject to increase (but not
decreasc) pursuant to Section 3 of these Articles of Incorporation. Each Series A Holder may, at
the holder’s option, at any titme and from time to time, convert any or all of its shares of Scries A,
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Preferred Stock into the number of fully paid and non-assessable shares of Common Stock as is
determined pursuant to this Section 3.

(b) Mechanics of Convergiog. A Series A Holder may exercise the
conversion right specified in Section 3(a) as to all or any part of its Series A Preferred Stock by

surrendering to the Corporation (or to another person designated by the Board of Directors) the
certificates evidencing the shares it elects to convert, endorsed and assigned to the Corporation in
blank, and accompanied by writken notice confirming the holder’s exercise of its conversion
option as to all or a specified portion of the shares evidenced by the certificates. Conversion of
shares of Series A Preferred Stock to Common Stock will be effective when the holder delivers to
the Corporation notice of its election to convert and certificates evidencing the converted shares
{the “Conversion Date™). As promptly as practicable after the Conversion Date and inany event
within five (5) days after surrender of the certificate or certificates representing converted sharzs
of Series A Preferred Stock, the Corporation will issue and deliver, or cause to be issued or
delivered, at is sxpense to a converting holder, a certificate cwdenmng the number of whole
shares of Common Stock to which such holder is entitled. The person in whose name thie
certificate or certificates for Conmnon Stock are to be issued will be deemed the holder of such
Common Stock as of the cloge of busmess on the Conversion Date. On conversion of only a
portion of the number of shares evidenced by a certificate surrendered for conversion, the
Corporation will issuc and deliver at its expense to the converting holder a new ceruﬁcate for the
pumber of shares of Series A Preferred Stock evidencing the unconverted portion of the
surrendered certificate. At the close of business on the Conversion Date, (1) the cﬁnverted shates
of Series A Preferred Stock will cease to be outstanding, (2) the holders of the converted shares
will cease to have any further rights with respect to those shares, except to receive Commnion
Stock and cash (as specified below) with respect to the converted shares, aud (3) the holders of
the converted shares will be deemed to have become the holder of the Common Stock for all

purposes.
(c)  Adjustments.

(1) Adios . N
Cotroon Stock. In case the Co:rporatmn should at any tn‘ne or from nmc to tn'nc ‘(') make
a distribution on the shares of Common Stock in shares, (i) split or subdivide the
outstanding shares of Common Stock or (iif) combine the outstanding shares of Common
Stock into a smaller number of shares, the shares of Scries A Preferred Stock outstanding
at the time of the record date of such distribution or the effective date of such split,
subdivision or combination shail thereafter entitle the Series A Holder 1o own or réceive
the aggregate number and kind of shaves that, if such Series A Preferred Stock had been
exercised immediately prior to such time, such holder would have owned or have become
entitled to receive by virtue of such distribution, split, subdivision or combination. Such
adjustment shall be made successively whenever any event listed above shall ccour.

(2) Serie I itional
Stock In case the Corporatmn at any time durmg thz Ad;ustment Penod (as dr:ﬁned
below) issues or sells (or pursuant to Section 3(c)(4) is deemed to issue or sell) any

(84000238503 3)))
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Additional Stock (as defined below), each share of Series A Preferred Stock outstanding
at the time of the record date of such issnance or sale shall thereafter be ¢convertible mio
the number of shares of Common Stock that would cause such share of Series A Preferred
Stock to represent the same percentage equity ownership of the Corporation (dctermmed
on an as-converted to Common Stock basis) that such share of Series A Preferred Stock
represented immediately before the Corporation’s issuance or sale of Additional! Stock.
Such adfustrnent shall be made suecessively whenever the Corporation issues any
Additional Stock. :

{(3) Definitions. For purposes of these Articles of Incorporauom the
following terms have the meanings specified below:

(i “Additional Stock” means any shares of Common Stock
issued or sold {or deemed to have been issued or sold pursuant to Section 3(c)(4)} by the
Corporation other than: (i) Common Stock issued pursuant to a transaction described in
Section 3(c)(1) for which an appropriate adjustment is made in accordance with Section
3(c)(1), (i) Common Stock issued upon conversion of Series A Preferred Stock:or (ifi)
Series A Preferred Stock issued pursuant to the Invesiment Agreement.

G)  “Adjustment Period” means the period beginning|
November 1, 2004 and ending on the first day when the Corporation has paid in full all
amounts due under the Secured Debt, Unsecured Debt and Promissory Notes (caJ:h as
defined in the Investment Agreement).

() “Investment Agreement” that certain Investment
Agreement dated as of November 12, 2003, among the Corporation, Barclay Venture
Partners, LL.C, & Florida limited lability company and the other parties executing 2

gignature page to that agreement.

{4) Issuance of Convertible Sceurities. To case the Corporation in any
manper grants, issues or sells (whether directly or by assumption in a merger or otherwise)
any {i) options to purchase or rights to subscribe for Cormmon Stock, (if) securities which
by their terms are convertible into or sxchangeable for Cormon Stock (inchuding, without
limitation, warrants to purchase Cormmon Stock} or (iif) options to purchase ar rights to
subscribe for such convertible or exchangeable sccurities (collectively, “Additional
Securities”), then the maximum number of shares of Common Stock issuable upon the
exercise, conversion or exchange of such Additional Securities shall be deemed tolbe
ountstanding and to bave been issued and sold by the Corporation at the time of grant, issue
or sale of such Additional Securities. In the event of any change in the number of shares
of Coromon Stock deliversble upon exercise, conversion or exchange of such Additional
Securities, including, but not fimited to, a change resulting from the antidifution provisiors
fhereof, the adjustment applicable to any outstanding shares of Series A Preferred Stock
with respect to such Additional Securities shail be recomputed to reflect such change, but
no further adjustment shall be made with respect to the actual issuance of Common Stock
upon the exercise, conversion or exchange of any such Additional Securities.

(((H04000238503 3))) 5
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(d)  Regervation of Steck Issyable Upon Conversion. The Corporation will

reserve out of its authorized but unissued Comrmon Stock, solely for the purposes of effecting the
conversion of the Series A Preferred Stock, the number of shares of Coramon, Stock isshable on
conversion of all outstanding Series A Preferred Stock. The Common Holders do not have any
preemptive right to purchase these reserved shares. If at any time the nwmber of authorized but
upissued shares of Common Stock are not sufficient to effect the conversion of afl then
outstanding ghares of the Series A Preferred Stock, in additivn to such other remedies as are
available to the Series A Holders, the corporation shall take the cotporate action that m the
opmion of its counse! is necessary to increase its authorized but upissued shares of Cominon
Stock to the mumber of shares that are sufficient for those purposes, mcluding engaging in its best
efforts to secure the requisite shareholder approval of any needed amendment to these Articles of
Incorporation, '

(e)  Pgyment of Taxes. The Corporation will pay any and all taxes,
documentary or otherwise, that are payable with respect to the issuance or delivery of Common
Stock on conversion of the Series A Preferred Stock. The Corporation will not, however, be
required to pay tax with respect to a transfer involved in the issuc or transfer and delivery of
shares of Comunon Stock in a name other than the record name of the converted Series A
Preferred Stock, and no issuance or delivery will be tnade unless and until the person requesting
such issue pays to the Corporation the amount of any such tax or establishes to the Corporation’s
satisfaction payment of the tax or that no tax is due. In no event need the Corporation pay or
reimburse a registered holder for any income tax or ad valorem tax payable by the holder because
of the issuance of Cotimmon Stock on conversion of Series A Preferred Stock.

() i e of Serj efexred Stock. The Corporation will cancel
shares of Series A Preferred Stock converted pursuant to this Section 3.

{g) ents for er, Conso i tc. In the case of any
classification, reclassification, or other reorganization of the Corporation’s capital stock, or in the
case of the merger or consolidation of the Corporation with or mto another corporation, er the
conveyance to another corporation of all or any major portion of the Corporation’s assets, then,
as part of the classification, reclassification, merger, consclidation, or conveyance, adequate
provision will be made for each holder of Series A Preferred Stock, on exercise of its conversion
privilege, to receive on the same basis and conditions set forth in this Section 3 with respect to the
Common Stock, the stock, securities, or other property that the holder would have been entitled
to receive on such classification, reclassification, merger, consolidation, or conveyance, if the
holder had exercised the conversion privilege imnmediately before the classification,
reclassification, merger, consolidation, or conveyance, and in any such case appropriate provision
will be made with respsct to the rights and interests of the holder to the end that the provisions of
this Section 3 will be applicable to the shares of siock, securities, or other property deliverable on
the exercise of the conversion privilege; and, as a condition of any consolidation, merger, or
conveyance, any corporation that succeeds to the Corporation by reason of the merger,
consolidation or conveyanee will assume the obligation to deliver, on exersise of the conversion

(04000238503 3}))
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privilege, the shares of stock, securities or other considerations that the holders of the Sexies A
Preferred Stock are entitled to receive pursvant to thiz Section 3.

(h)  Ne Fragtongl Shares. No fractional shares of Cornmon Stock shall be
issued upon conversion of the Series A Preferred Stock. In lieu of any fractional shares to which
the holder would otherwise be entitled, the Corporation shall pay cash equal to such fraction
multiplied by the fair market value of a share of Common Stock as detenined in good faith by
the Board of Directors of the Corporation. 'Whether or not fractional shares would be issuable
upon such conversion shall be determined on the basig of the total number of shares of Preferred
Stock the holder is at the time converting into Common Stock and the aggregate mnnbr:r of
shareg of Common Stock issuable upon such conversion.

fi) Certiflcgte 25 tg Adiostment. Upon the occurrence of each cvcfnt giving
rise to an adjustment or readjustment in the number or kind of shares into which the Sertes A

Preferred Stock is convertible, the Corporation at its expense shall, as prompily as reasonably
practicabie but in any event not later than ten (10) days thereafter, compute such adjustment or
readjustment in accordance with the terms of these Articles of Incorporation and furnish to cach
holder of Series A Preferred Stock a certificate setting forth such adjustment or readjustipent
(inchading the kind and amount of securities, cash or other property intc which the Series A
Preferred Stock is convertible) and showing in detail the facts upon which such adjustmeht or
readjusiment is based. The Corporation shall, as prompily as reasonably practicable after; the
written request at any time of any holder of Serics A Preferred Stock {but in any event nct later
than ten (10) days thereafter), furnish or cause to be fiurnished to such helder a certificate. setting
forth the mumber of shares of Commoon Stock and the amount, if any, of other securities, cash or
property which then would be received upon the conversion of Series A Preferred Stock.

4, Yatipg. In addition to its voting rights specially provided for in these arficles or
granted by applicable law, each Series A Holder will be entitled to voting rights with respéct to ail
atters on which holders of Comenon Stock have the right to vote. Each Series A Holder may
vote that number of votes equal to the number of whole shares of Commion Stock into which the
holder's shares of Series A Preferred Stock would be convertible pursuant to the provisions of
Section 3 as of the record date for the determination of shareholders eatitled to vote on the
matter. Each Series A Holder’s votes will be counted together with all other shares of capital
stock having general voting powers and not separately as a class, except as otherwise provided in
these articles or by applicable law. In cases in which the holders of shares of Series A Preferred
Stock are entitled to approve 2 matter or vote separately as a class, each Serics A Holder will be
entitled to one vote for each of its sharey and the vote of a majorify of the outstanding shares of
Series A Preferred Stock will constitute the action of that class.

5. Anthorizatipn of Additiongl Classes of Shares. So long as shares of Series A
Preferred Stock remain cutstanding, the Corporation will not, without the vote or prior written
consent of holders of a majority in interest of the then outstanding shares of Series A Preferred
Stock, authorize the creation of a new class of shares having dividend rights or liquidation
preferences equal or superior to the Series A Preferred Stock, or improve the dividend rights or

(04000238503 3)))
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ligquidation rights of any other capital stock such that they become equal or superior to the Series
A Preferred Stock.
6. of In tion. So long as any shares of the Serics A

Preferred Stock are outstanding, the Corporation will not, without the afmative vote of holders
of a majority in interest of the Serics A Preferred Stock voting together as a separate class, in
addition to any other vote, consent, or approval required by law or otherwise, amend the
Corporation’s Articles of Incorporation or Bylaws in any manner which adversely affects the
relative rights and preferences of the Series A Preferred Stock or changes any of the rights,
preferences, or mierests of the Series A Preferrad Stock.

7.

Reissnance of Shares. Any shares of Seriss A Preferred Stock redeeraed or

otherwise reacquired by the Corporation will be canceled and not available for further issuance.

8

((F104080238 593 HY

Events of Noncompliance.
(8)  Definition. An Event of Noncompliance shall have occurred if either:

(1) the Corporation fails to perform or observe any material obligation,
covenant or agreement set forth herein or in the Investraent Agreement of the
other Investment Documents (as defined in the Investment Agreement). For
purposes of this Section § the Corporation’s failure to make a payment when due
{without taking into account any applicable cure period) under any Promissory
Note(s) or the Secured Debt (each as defined in the Investment Agreemerit)
antornatically shail be deemed an Event of Noncompliance, but the Corporation’s
failure to make a required payment when due under the Unsecured Debt shall not,
or

(2) the Corporation or any sorporation of which the Corporation owns
79% or more of the capital stock (a2 “Subsidiary”) makes an assignment for the
benefit of creditors or admirs in writing its inability to pay its debts generaily as
they become due; or an order, judgment or decree is entered adjudicating the
Corporation or any Subsidiary bankrupt or insclvent; or any order for relief with
respect to the Corporation or any Subsidiary is entered under the Federal
Bankruptcy Code; or the Corporation or any Subsidiary petitions or applies to any
tribunal for the appointment of & custodian, trustee, recetver ot liquidator of the
Corporation or any Subgidiary or of any substantial part of the assets of the.
Corporation or any Subsidiary, or commences any proceeding (other than a
proceeding for the voluntary liguidation and dissolution of a Subsidiary) relating to
the Corpaoration or any Subsidiary under any bankruptey, reorganization,
arrangement, insolvency, readinstment of debt, dissolution or liquidation law of
any jurisdiction; or any such petition or application is filed, or amy such proceeding
is commenced, against the Corporation or any Subsidiary and either (z) the
Corporation or any such Subsidiary by any act indicates its approval thereof]
consent thereto or acquiescence therein or (b) such petition, application or
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S procesding is not dismissed within sixty (60) days.
(b}  Comsequences of Events of Noncomplisuce. If an, Event of Noncompliance

has occutred and continues uncured for fifteen (15) calendar days after written notice to
the Board of Directors, the number of dirsctors constituting the Board of Directors shall,
at the request of the holders of a majority of the Scries A Preferred Stock (the “Requisite
Series A Shareholders”), be increased by five (or such other amount required tp give the
holders of the Series A Preferred Stock a minimum majority of the Board), and the holders
of Series A Preferred Stock shall have the special right, voting separately as a single class
(with each share of Serics A Preferred Stock being entitled to one vote) and to the
exchusion of all other classes of the Corporation’s stock, {o elect individuals to fifl such
newly created directorships, to remove any individuals elected to such directorships and to
fil! any vacancies in such directorships. The special right of the Requisite Series A
Shareholders to elect additional members of the Board may be exercised at the special
meeting called pursuant to this subparagraph (b), at any annual or other special mesting of
stockholders and, to the extent and in the manner permitted by applicable law, pursuant to
a written consent in lien of a stockholders meeting. Such special right shall continue until
such time as there is no longer any Event of Noncompliance in existence (which in the
case of a failure to make a required payment when due under the Secured Debt or
Promissory Note(s) shall be deemed to oceur when the Promissory Note(s) have been fully
paid), at which time such special right shall termminate subject to revesting upon the
occurrence and continuation of any Event of Noncompliance which gives ris¢ to such
special right hereunder.

At any time when such special right has vested in the holders of Series A
Preferred Stock, a proper officer of the Corporation shall, upon the written request of the
Requisite Series A Shareholders then outstanding, addressed to the secretary of the
Corporation, call a special meeting of the holders of Series A Preferred Stock for the
purpose of electing directors pursuant to this subparagraph. Such mesting shall be held at
the earliest legally permissible date at the principal office of the Corporation, or &t such
other place designated by the Requisite Serics A Shareholders. If such meeting has not
been called by a proper officer of the Corporation within ten (10} days after personal
service of such written request upon the secretary of the Corporation or within twenty
(20} days after mailing the same to the secretary of the Corporation at its principal office,
then the Requisite Serieg A Shareholders may desighate in writing one of their mimber to
call such meeting at the expense of the Corporation, and such meeting may be called by
such Person so designated upon the notice required for annual meetings of stockholders
and shall be held at the Corporation’s principal office, or at such other place designated by
the Requisite Series A Shareholders. Any holder of Series A Preferred Stock 50
designated shall be given access to the storck record books of the Corporation fof the
purpose of causing a meeting of stockholders to be called pursuant to this subpatagraph.

Any director 50 elected by the holders of Series A Preferred Stock shall
continue to serve as a director until the expiration of the lesser of (a) a period of three (3}
months following the date on which there is no longer any Event of Noncompliatce in
é

(((E84000238503 3y)) |
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existence or {b) the remmaining period of the full term for which such director has been
clected. After the expiration of such three-month period or when the full term for which
such director has been elected ceases (provided that the special right to elect directors has
terminated), as the case may be, the pumber of directors constituting the Board of the
Corporation shall decrease to such number as constituted the whole Board of the
Corporation immmediately prior to the occurrence of the Event or Events of
Noncompliance giving rise to the special right to elect directors.

()  If any Event of Noncompliance exists, each holder of Series A Preferred
Stock shall alsc have any other rights and remedies which such holder is entitled to under
any contract or agtesment at any time and any other rights which such holder may have
pursuant to applicable law.

[Slgnature page follows)
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IN WITNESS WHEREOF, the Corporation has caused these Second Articles of
Amendment to Articles of Incorporation to be executed, on this 3% day of November, 2004.

FIREFLY TECHNOLOGIES, INC,

By. W‘?f;—ﬂ @éo/J

Name: /. STeve Lec o

Title: resydant 4
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