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A_ - The pame of the corporation is US Biosystems, Inc. {the “Company’™).

B. Ardele Vi md Article XX of the Company’s Asticles of Incorporation, as
amended {the “Awmieles of Incorporation™), are hereby added after Article VI of the
Company™s Axticlez of Incorporation 1o read in their sarirety as fallows:

i ofe Srock™

1. Number and Desigviprion. OF the manber of awthorized shares of the
Prefayred Stock of the Company, 357,143 shall be designared as Series A Converrible
Preferred Srock, $0.00] par value pey share (the “Series A Preferred Stock™), all of which
shall renk equally in all respects and shall be subject 1o the provisions of this Anticle VIIL

2. Rapk. The Series A Prefored Stock shall, with respect to rights on
Liquidation, dissclation 2pd winding up, (I) rank seanior to all classes of the Company's
common siock, 30.01 par value per share {the “Common Stock™) and o each other ¢lass
of capital stack of the Company or sexies of Prefeed Stack established hereafier hy the
Board of Direcrors of the Company, the temms of which do not axpressly provide thar it
ranks on 2 parily with or senior 10 the Series A Preferred Stock as 1o rights on liguidaton,
winding up and disscludon of the Company (the securities in this clause (i) collectively
referred 10 as “Junity Securities™); {H) rank on & pariry with the Company’s Series B
Caonvertible Preferred Swock, par value $30.001 per share (the “Series B Preferred Stock™),
and each other class of capinal stock of the Company or series of Preferred Stock of the
Company established hereaficr by the Board of Directors of the Company, the tarms of
which expressly provide that such class or series will rank on 2 parity with the Series A
Preferred Stock as 1o rights on liquidasion, winding up apd dissojution {the sccuritiss in
this clause (i) collectively referred 10 88 “Pariry Securities™); and {ii) rank junior 1o #ach
other class of capital stock of the Company or series of Preferred Stock of theé Company
established hereafier by the Board of Directors of the Company, the teyms of which
expressly provide ther such class or series will rank senjor 1 the Series A Prefermred Stock
as to rghts on Lquidation, winding up and dissolimion {the securities in this clause {iff)
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sollectively referred o as “Senior Securities™); provided however, rhar the | | Company
may not establish a class or series of Senjor Secuxities or Parity Securities unless the
Company shall have first obisined vhe consent of the holders of a majority of the
ouwtstanding shares of Series A Preferred Stock (“Majoriry A Consent™) and, if necessary,
the consent of the holders of a majority of any other sedes of Prefextui Stock
outstanding. The respective definitions of Junior Securiges, Parity Securities and Senior
Securities shalt also include any rights, options, or WarTanis 10 subscribe for, :p'urchase, or
otherwise aoquire Jundor Securitics, Pamty Securities and Senjor Sec:unnes, and any
indebredness shares or other secwities convertible into or exchangeable for Junior
Securities, Parity Securives and Senior Securiies as the tase may be. ‘Ihc shares of
Series A Prefomred Stock and Series 3 Proferred Stock shall rank par] passu mth respect
w the payment of their respective accuymtdared dividends, if any, when and pf any such
dividends arp paid.

‘3. - Dividends. (aYThe bolders of each share of Series A Prefetred’ Stock shall
be entitled to vecaive, when, as and if declared by the Board of Direcrors of the Company,
out of fimds legally dvailable therefar, per share drvidends at the rae of eight pereent
{8%} per anmm of the Series A Liqadation Vahie (as defined In Sccncan 4 below)
{which amount shall be subject 1o adiusoment whenever there shall eccor a stock split,
cambination, reclassification or other similar sverr invelvinp the Series ﬂs Preferyed
Stock); MMmymwdmgnctd&MMamﬁﬁm&ymdaya
such eight percent {8%) por anoum rare and shall be camponnded quarterly, 1f theye shall
be any accrued but unpaid dividends with respect 10 any share of the Series A Preferred
Stock upan its conversion, then all such accryed bur ampaid dividends shall be paid in
cash; provided, however, such dividends wmay be paid in cash or in shares of the
Company’s Common Stodk, & the option of the Company, i the event of a voluntary
canversion pursuant to Section &(h) hereof; provided firther, however, the mnanimous
consent of the Company’s Board of Directors shall be required 1w pay any. ‘Bividends in
cash. In the event such dividends are paid in shares of Common Stock, the mamber of
shares of Common Stock issusble in respect of such dividends shall be calowlated by
dividing the aggregac cash value of all accrued but unpaid dividends by the fair market
value of the Company’s Commeon Stock an the effective date of sych conversion.  For
purposes of this Section 3, the fair market value of the Common Stock shall be e last
closing price quoted on the Nasdaq Nasional Marker {ar such other exchange or quolation
systern which is then the primary exchange or quaiation sysiem on which!the Common
Stock is wraded) on the lasy business day preceding the date of eanversion or, if theye is no
such sale, then at the average of the bid and offer prices quoted on such marker for such
dare or, in the cvent the Cammon Stock s not then publicly uaded, the [gfaluc of such
shares &s shall be derermined iointly by the Board of Directors of the Company and the
holders of not less than a majority of e then oustanding shares of Smu; A Preferred
Stock, voring a8 a single class. ;

{6} The Company shsll not declare, pay or set anide suy dividaghs {other than
dividends paysble in shares of Commmon Stock) on shares of Conmnon Sock, naless the
holders of the Series A Preferzed Stock then outstanding shall have {3} firsy received the
dividends specified in this Section 3, and (8) simultaneously with such dividend on
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shares of Common Stock receive a dividend with respect to each Outs!mdmé share of
Series A Prefarrcd Stock egual 1o the product of () the per share dividend 10 bé declared,
paid or set aside for the Common Stock, multplied by {(b) the number af sharas of
Commoen Stock inio which such share of Series A Preferred Stock is then converﬁblc

4. L;quzdanan Praference. In sceordance with, and upon the wcurrmcc of
an evenr descrbed in Section 5 below, the holder of each share of Series A Preferred
Swock shall be entitled to receive an amount pey share oquat to $2.10 (which amourt shall
be subject to adinsoment whepever thers shall otewr 2 smck sphit,’ combinarion,
reclassification or ather similar ovent involving the Series A Preferved Stock) (thc ~Series
A Liguidarion Value™), plus zny accroed bur unpaid dividends throngh)such date
{together with the Serdes A Liquidatiﬂﬂ Walue, the “Seres A Liguidaton Prcfe'('tnc—e")-

5. Liguidarion Rig}m {8} In the event of any hqmﬁaﬁm;. dzs!snlunm or

winding up of the Company, whethsr voluntary or invaluntary, before any paymenr or

diswibution of the assars of the Company (whether caphal or surpius) shell be made to or ‘

ser apart for the holgers of Junior Secuminies and efter and subject 1o the paym;’nt infull of
all amoumts required 1o be disgibuted 1o the holders of the Senior Securities in the eveni
- of any liquidation, dissohution, dissolution or winding up of the Company, the holder of
each share of Series A Prefarred Svock shall be entisled to recsive ap amount equsl 1o the
Series A Liguidation Prefecence for each omstanding share of Serjes A Preferred Stock
held by such holder and the holder of any Parily Securinies shall be endiled 10 receive an
ammount per share equal 10 the liquidation valus or preference of such shares on the daie of
dismibution, and such haolders shall not be enirded to any further payment; provided
hgyever, thar if, apon any lLiquidation, dissolurion or winding up of the Company, the
assers of the Company, or procesds thercof, dispibuiable afrer payment In fill of the
Senlor Securifies shall be insufficient 10 pay in fall the prefivenmial amount aforesaid w
the Sedes A Preferred Stock and 1he Hguidating payments on sy Parity Seeurides, then

the assers of the Company, or the procecds thereof, shall be disimbursd among the haldars -

of shares of Series A Prafeyred Srock and any such Perity Secuzities ratably 3 m recardance
with the respective amoumts that would be payable on such shares of Series A Prefomred
Stock and any such Parity Securities if 2]l amounts payable thereon were pmgl in fudl.

(h} Subject ro the righis of the helders of any Perdty Segmmnes, after
pag,ment shall have heen made in &l 1o the holders of the Series A Preferred Stotk, 25
provided 1 this Section 5, any other series or class or classes of Junior Securitiss shall,

sub_;ect to the mespective twrns ‘and provisions {if any) epplying thereto, be emided 1 -

Tective any and all assers remaining o be paid and distzibaied 1o holders of capitsl stock
“of the Company. k

{c} Nntmﬂzsnmdmg any:tnng to the conmary, in the Lvmz of any
uansacHon or series of related wansactions described in Sectons $(3) or 9(::} ezch holder
of shares of the Series A Preferred Stock shall be ansitled 1o irear such svent as a
Hguidation of the Company and 1o demand rhat the Company pay such holder the Series

A Liguidation Preference of all, but noy less than all, of such holder's Series A Preferred

Srock upon the surrender of such Series A Preferred Svock wo the Company.)
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. @y  Norwithstanding the foregoing provisions of this Sertion 5, upon
fhe oocurrence of » lignidation event, as described in Sectons 3(a) aod 5(c) above, the
holders of the Series A Preferred Stock shail have the right 1o convent such holder's
shzres of Strjes A Preferred Stock imo shares of Common Stock as provided in Section
£, receive shares of Common Srock and paticipare in such Nquidation evenr a3 8 holder
of Common Stock i Yieu of the payments set forth in this St:wans. ,
&, Vanng Righis. The holders of record of shares of Series A Prcfetred Siock
shall be enpitled 10 the following vorng rights: j

{a}  Those vorng rights required by applicabls law {mcludmg the right
o vote 43 & separate class when required by law).

{h) The dght to vote together with the holders of the Commen Stock
ou 2n ~as converred basiy? ppon any Tmamer submited ta such holders 1’or a vote in
accordance with Seerion 6(d) hereof. . . !,

{c}  Eachissued and outstanding share of the Sexies & F:ciem:d Sreck
shall be enditled 1o one vore if entitled 1o vote as 3 separate class and the holders of a
majornty in interest of the Series & Preferred Swock earied 1o voie shall bind the entive
class of Series A Preforred Stock. The Company shall give the holders of the Series A
Preferred Siock ar leasy 10 davs pnm' uotice of any matter 1o be mhuunad to such holders
for & vol# &s a separate class. Et

(Y I the holders of the Sexiss A Prefirred Stock are wmng together
with the holders of the Common Stoack, each holder of the Serfes A Preferred Stock shall
be entitled 1o such number of votes equal to the prodacs of the whole mumber of shares of
Common Stock which would be issnshle upon conversion of such holders® shares of
Series A Preferred Stock (immediately afier the close of business on the record date
established by the'Company for » sharsholders' meering or if no such dare is established,
the date immediately preceding the date of the shareholders® wrinten consent in Heu of a
meeting). For purposes of clarification, each share of Series A Preferred Stock shall vore
Ot & one 10 one rato to each share of Commnon Stock (1:1). The Campany shall give the
holders of the Series A Preferred Stock the same notice it gives to the holders of
Common Stock on issues on which the Series A Preferred Stock and Commbon Stock vole
wgether and if the acyion Is to be waken by wrinien consent, a1 Jeast three (3} business days
prior 1o the date of this wnnien consent unless such notice is waived or appxoved by ]
Majority A Consent.

7. FPreemprive Rzgfns The holdm's of Series A Prcfmad Srock shall have
pregmpiive rights as follows: ;

{a} M The Company shall not xssu:, sell or

exchange, agree to fssue, sell or exchange, or reserve or ser aside for i issuence, sule or
exchange, sny Equity Sccurities (as defined below), other than the Bquity Securities

FATAUDITNOT “REOOIAOIST T - <
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excluded by Section 7(e) hereof, ualess in cach case the Company shall have complied
with this Section 7. The renn *Equity Securities” shall mean (i) any Common Smck, (i)
any Series A Preferred Smock, Series B Preferred Swock or other series or class of
Preferred Stock of the Company, (131} any other equity security of the Company, (iii) any
security conversible, with or withowt eomsideration, into say equity securiry of the
Company {including sny warraot or opticn to purchase such a convertible semmity), (iv)
any option, warrant or other right 3o subscribe for, purchase or otherwise acquire any
equity securities of the Comipany or {v) any debt sccunnes comvertible mm eguity
securizies of the Company. ;
%
© (B}  Nopice: Offer. The Company shall deliver to each holder of Series
A Praferred Stock a written notice of apy proposed or intended issuance, sale or exchinge
of Equity Securties (the ~Offer™), which Offer shall {i) identify and d.escnbe the Equity
Securities, {31} describe the price and pther 18mms Gpoa which they are w he :ssued, s0l4
ar exchanged, and the number or amotint of the Equity Securities 10 be tssm:d, sold or
. exchanged. (i) idennfy the persons or enities (3 known) to which or wuh which the
Equity Securities are 1o be offered, issued, sold or exchenged and (iv) offer m isspe and
sell Io or exchange with soch bolder of Series A Prefiored Stwock {A) suck holdcr s pro
rata pordon of the Equity Securities determined by dividing the aggregate: ‘number of
shares of Corrimon Siock then held by such holder of Series A Preferred S:ack {teating
. as converred all shares of conventible Series A Preferved Swok then fissued and
ourstanding} by the 1013l number of shares of Common Stock then m;tsmndmg (xcatring
&s converred 21l issued snd outsianding shares of Preferved Swock or ofher convertible
securities and weating as exercisad gl options and wamants) (the “Basic Amonnt™), and
{B) any addiuonsl] portion of e Equity Securities amyibutable 10 the Basic Amounts of
haolders of Series A Preferred Stock and Sevies B Preferved Swock as such holder shall
indicate it will purchase or acquire shopld any holders of Series A Prefemed Stock or
Series B Preferred Sinck subscribe for less than their Basic Amomis {the
“Undersubscription Amound™). Such Offer shall remain open for fifieen (15) days aficr
delivery w the holder of Series A Prefemed Stock. Such Offer may be delivered by
facsimile, ovemnight courder, first class maij or any othes reasonsble manner at the address
. or facsimile mumber most recently supplied o the Company by the holder of Series A
Preferred Stock. Notwithstanding the foregoing, the Company shall not be required 1o
oiffer or sell such Equity Securities 0 2ny holder of Series A Preferred Stock wha wonld
cause the Company to be in violarion of applicable fedexs] securiries lawsi by virtue of
such offcr or ssle. !! _
{c)  Acceptance of Offer. To accept an Offer, in whole or in part, 2
hoelder of Series A Preferred Stack must deliver 2 wrinen noziee 10 the Compsany prior io
the end of the fifteen (15)-day period of the Offer, sening fonth the portion of such
holder's Basic Amount thar such holder slects 1o purchase and, if such holder shall elect
o purchase all of its Basic Amount, the Undersubseription Amount (if any) that such
“holder elects to purchase (the “Notdce of Acceprance™). If the Basic Amounts subscribed
" for by all holders of Series A Preferred Stock and Sees B Prefirred Siock are Yess than
the rotal of all of the Basic Amounts available for purchase, then each holder of Series A
Preferted Stock who has set forth s Undersubstripdion Amown in its Notee of - -
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Asceprance shail be sntitled 1o purchase, in addition 10 the Basic Amouant subscn’aed for,
the Undersubscripion Amount i has subscribed for; provided, however, thar if the
Undersubscription Ammounis subscribad for expeed the difference berween the m;ai of alt
of the Rasic Amounts availeble for purchase and the Basic Amounts snbscnbed for (the
“Available Undersubscription Amoum™), each holder of Series A Preferred Stock who
has subscribed for any Undersubscription Amount shall be entitled 1o purchase only that
portion of the Availsble Undersubscription Amount 8s the Unﬁmubsmpmn Amount
subscribed for by such holder bears 1 the wtal Undorsubscription Amonats; subscribed
for by ail holders of Series A Proferred Stock and Sexies B Preferred Smck! subject 1o
rounding by the Board of Directors 1o the axtent it feems regsonably nﬁccssary

&)  Lapse and Reinspatemens of Presmptive Right, The cﬁmpan.v shall
have 120 days fom the expiration of the period set forth in Secton 7(b) above o issue, .
sell or exchange all oy any pap of such Bouity Securides 2s To which a MNotice of
Acceptance has not been giver by the holders of Series A Preferted Stock and Seres B
Preferred Stack (ihe “Refused Secuyiries™, but only 10 the offerees described in the Offer
(if so described therein) and only npon terms snd condidons {including, withour

NO. 9898 Fee?

Himitaron, unit prices and interest rates) which are not meve fzvorable, in the apprepste,

10 the acquiring person or persons of less favorable 1o the Company than thos: set forth in
the Offer. Any Offered Sescurifies non acqmreﬂ by rthe holders of Serits 'A Preferred
Siwock, Series B Preferred Stock or other persons in accordance with this Secrion may not
be issued, sold or exchasged undl they are again offersd 10 the bolders of Smcb A

' ?re&rred Stock under the procudnm. spacified in Arnicle VI 'i

_ {e} Excluded Securiies.© The prcempnve rights esmhhshed by this
Secdon 7 shall have no application 1o any of he following Equiry Secsmne.-s {i) Bguity
Secuzities issued as a stack dividend o holders of Commmon Stock or upon nny stock sphi,
sybdivision or combination of shares of BEguaty Securities; (31) the isSuance cf anv Equiry -
Secuniries upon converston of shares of the Company’s Preferred Stock; {m} the issuance
of Equity Securities, or the grant of options therefor, including shares lissued upon
exercise of options outstanding an the effeciive dare of this Asticle VI 10 officers,
directors, consultants and employees of the Campany or any subsidiary pursuant fo any
plan, agreement oY arTangement approvad by a vore of nor less than 2 ma;omy of he
Board of Direcyors of the Company; {iv) Equity Scourities issued pursuant to any rights
Or agreemenss cutstanding as of the cffactive date of this Ardcle VIII and options and

. warmnis outstanding as of the effective datwe of this Anicle VI, and Equxty Securities
issned pursusnt 1o any such rights or agreements that become effective aﬁ:r the effective
date of this Article VIII (provided that the preempiive rights established by ithis Section 7
applicd with respect ©o the initial ssle or grani by the Company of such rightss or
agreemems); (v} Equity Securifies issued for consideration orher than cashiin connecsion
with'a sirategic commercaal rransaction (including withonr lmitation pmmersh:ps. joAng
vennres, marketing or diswibuion aangements, and techrology trarsfer or development
arrangemenis) or in connection with 2 debt financing «ith 8 financial! instituton or
cquipment leasing srangemens so long s the arangements specified in this Section
7(£)(v) are zpproved by the Company’s Board of Direciers; (vi) Equity Securities issued
solely in consideration {or the scquisivion (whether by merger or oberwise) by the

FAXAUB“&;‘T&“‘?TGW?&&‘TI T ' : .
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Compeany or any of its subsidiaries of all or substantally all of the stack or assets of any
other entity {whether by merger, consolidation, puwrchase of assets or atock); {(vil) the
issuance of up o 357,143 shares of Serics A Preferred Stocks {(vili) the zssuance of up 1o
£35,384 sharses of Series B Preferred Swock; (ix) Equity Securities issued pursuant 02
Qmﬁ:ﬁcd Offering; or {x} any issuance of secrrities as to which the holders of at least 2
majority of the outstanding sharas of Sevies A Preferred Swodk, voling as a mgie clasg,
agrce 0 waive their preemptive ng‘nts {

f Temmination. - The rights and nbhgauons mnmméd in this
Section 7 shall ieminate upor the eahier of the following evems () the conversion of all
outstanding shares of Serjes A Preferred Stock or (b) the closing of 2 Quaixﬁed Offering
{as defined in Secdon Sia) betowl, ;

8. Cazrvemfon {8) Mandatory Conversion Upen Qualified Oﬁ‘enng All
vutstanding shares of Series A Preferred Stock chall be converted into Commeoen Stock
antornsrically, and withoos fimther action by sny pary, immediarely upon zhe closing of
the Campanry’s iniga! finn comminnent underwriten public offering pursuant fo an
sffecrive registwation statement under the Securities Act of 1933, &8 ammdad, COVENNE
the offer and sale of Common Stwock by the Company fo the public ther results in gross
cash proceeds to the Company of at least $20,000,000 and ar & per share price of $5.00
{as adjusted for ssock splits, stock dividends, recepitalizations and similar transacrions) (a
“Qualified Offering™). One share of Common Siock {subject to adjusment io aceordance
with Section &(f)), plus any cash or shares of Comumon Swek due and paysble pursuant 1o
Section 3 hereof, shall be deliversble upon the conversion of each share of Series A
Preferred Siock on the dare oo which the Qualified Offering is cunsmmmd. No notice
delivered by the Company pursuant to Section 3(g) will Bimir in any wayf the holders’
rights to convert pursuant o this Section 8(s). |

(&  Coaversion a7 the Oprion of the Holder. Subject 10 the provisions
of this Section 8, sach holder of shaves of Series A Preferred Stock shall have the right, ar
any time and from dme 10 Hme, at suchhnlder‘sopm I COPVETE i:xcrutsmndmg shares
of Series A Preferved Stock, in whole or in part, into folly paid and mn—gssessab!c shares
of Common Steck. One shaye of Common Stock {sohiect w0 adjusknent in accordance
with Section B(f)}, plus any cash or sheres of Commen Stock due and pasa’bic pursuant 1o
Section 3 heyeof, shall he deliverable upon the conversion of each sham of Sentes A
Preferred Stock pwrsuant to this Section 8(b). No motice delivered by (the Company’
pursaant to Secrion 8(g) will limi: in any way the holders’ rights 10 eonvert pursuant w
this Section (k). In order 1o exercise the conversion privilege ser forth x in ihis Section
8(b), the holder of the shares of Series A Preferred Stock to be converted shall surrender
the cemificate represemiing such shares a1 the office of the Company, with & writen notice
of election 1o convert completed and signed, specifying the number of shares o be
converted. Each conversion pursuant wo this Sectdon 8(b) shall be decmcd 10 have hesn
effected immmediately prior to the close of business on the date on which Ethe certificates
for shares of Series A Prefemred Stock shall have been surrendered am:i such notice
received by the Company as aforesaid, and the person in whose uame Of DANES JLY
certiieate or certificates for shares of Common Stock shall be muablc npon such

|

"FAXAUDITNO..  HO20002403655 ~ ~— -

=

!
f
i
:‘
!




1 -
2¥EIA 2R i1:13 BERGER SINGERMAN 2 BENTEI2HDPRN 1 SSRCRSEIoa]

' |
, o
FAX AUDIT NGO HO2000240365 3 ! 595  pogg
14
|
I

conversion shall be decmed 1o have become the holder of record of the ﬁm af
Common Stock represemted thereby al such tme on such date. Effective upon such
vonvarsion, The shares of Series A Prefened Stock so converwed shall no lngw be
demadmbcomdmg,mda}lnghmnfahoidﬂwnhmemmmm
surrendered for copversion shall immediately terminate except the nght o receive the
Common Stock and other smounys payable pursuzmt 1o This Section 8,

{cy . Unless the shares issusble on conversion purseant 10 thzs Secrion 3
are 1o be issued in the same name a3 the name in which such shares omecs&Pr:f&wd
Stock are regisuwed, each shere strendeved for conversion shall be acccm;:am:d by
inswuments of wansTer, in form reasonably satisfactory 1o the Company, duly execuwxi by
the hoider or the holder™s duly authorized wijorney. As promptly as pracncah}e after the
surrender by the holder of the cenificates for shares of Series A Preferred Stock as
aforesaid, the Company shall issus snd shall deliver o such holder, or on rhe helder’s
wrirten order 1o the holder's transferee, a ceniificate or certifieates for the whble number
of chares of Corron Stock issuable upon the conversion of such shaves in ‘accozdancc
with the provisions of this Section 8. All shares of Common. Stock delivered upon
conversion of the Series A Preferred Stock will upon delivery be duly and valxdly issued
and fully paid and non-asscssable, free of all liens and charges and ooy sub}&cz 1o 8Ny

preemprive rights,

: fd}  The Company shall at all times resevve and kecp available our of
its anthorized but unissued shares of Comroon Stock, solely for the purpose jof effecting
_ the conversion of the shares of the Series A Preferred Stock, such number of jirs shares of
Common Stack as shall, Fom time To time, be sufficient 1o effect the conversion of all
outstanding shares of the Series A Preferred Siock. The Company shall teke all action
nécessary o epsuze thar all shares of Common Stock which shall be so issued shall be
duly and validly issued and fully p&d and non-assessable and free from all mansfer waxes,
Hma, and charges with respecy 1o the issuance thereof, and withour Bmiting the generality
of the foregoing, the Company will, Fom dme 15 hme, take all action as may be requited
- 30 assure thar the par value per share of the Comzpon Stock is at all times equal 1o or less
than the Series & Liquidation Value of the Series A Breferred Stock in effect at thar time.
The Company shall pay any and s}l docwnsntary, stamp os similar issue or trmsfer taxes
payable in respect of the issue or delivery of shares of Common Stock on cmwersm of
the Series A Preferred Stock pursuant hereto. The Company will 1ake all acunn 23 Ay
be peceassry, from tipe 1o ihne, 1o ensure hat oYl such shares of Common Smck may ba
so fzgued without violation of then applicable law or reglation, or of any rcqmremmt of
any national securities exchange upon which the Common Stock may then hle Hsed. Ifat
any time the nursher of anthorized b nnissyed shares of Coramon Stock shall not be
sufficient 1o effect the converston of all then ourstanding shares of the Series A Prefermed
Stock, In addition 1o such other remedies as shall be available o the hnldcr of fhe sheres
of Series A Prefarred Siock, the Company will wake such cOTporaIe acnon within its
cogporale power, in the opinion of its counsel, necessary to increase its authorized but
wnissued shares of Common Stock 0 such number of shares as shall bel safficient for
such purposes, including withowr limiration engaging in its best effons‘ to cbiain the

!
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reguisite sharcholder approval of any necessary amendment o its Anicles of
Incorporation-

{&j In conmnection with the conversion of any shayes of Series A
Preferred Stock, no fracrional shares of Common Siock shall be required 1o be issued, bur
in liew thereof the Company may pay o sach holder an amounr in cash equal 1o any

" fracdonal share o which sach holder would be entitled, multiplied by the then fair market
value of the Comanon Stock as derermined in acoondance with Seeton 3 hereof,

()  In case the Company shall &t any time afler the dare of Brst
issuance of the Series A Preferred Stock declare a dividend or make s distdbution on
Common Stock payable in Common Srock, subdivide or split the putsranding Comman

. Stock, combine or réclassify the owtstanding Commaon Stock into a smaller number of
shares or copsobdate with, or merge with ar Imo, any other entity, or engage in any
reorganization, reclassification or recapitalizetion that is effected in such 2 manner that
the bolders of Common Sock are entitled 10 rective stock, securities, cush or other asseis
with réspect to or in exchange for Common Stock, then the kind snd amonnr of stock,
securities, cash or othey assels issuable upon conversion of the Series A Preferred Stock
in effect at the time of the record date for such dividens or disribution or of the effective
date of such subdivision, split, combingtion, consolidation, mezger, veorgarizaion,
reclassification or recapitalization shall be adjusted so thar the conversion of the Saries A
Preferved Stock after such time shall entitle the holder 1o receive the aggregate number of
shares of Common Stock or zecurities, pash and orher assets that, if the Series A
Preferred Sjock had been converted immediarely prior to such time, such holder would
have owned upon such conversion and been emtited to receive by virtue of such
dividend, dismibutdon, subdivision, spliy, combination, consolidstion, merger,
redcrganization, reclassificaniop or recapimalizanon. Such adiustment shall be made
suecessively whenever any event limed ebove shall occur. Al caloylations under this
Section 2(f) shall be wade to the neavest four decimal points. In the event thar, at any
e as a resuly of the provisions of this Sertion 8(f), the holder of the Series A Preferzed
Stack upon subséquent conversion shall become entitled 10 receive any securites other -
e Common Stock, the number and kind of such other seeayities so receivable upon
comversion of the Series A Preferred Stock shiall thereafter be subject 1o adjusunent from
time 1© tme i 5 mamner and on terms as neatly equaicm as praclicable o the
provisions comained herein.

{g} Upon the securrence’ of each sdjustment or readiustment pursuaat
to this Secrion 8, the Company, & its expense, shall premptly compue such adjustment
or readjustment in accordance with e terms hereof and prepare and furnish 1o cach
holder of Series A Preferred Swek 2 corrificars setting forth such adjusunent or
readjnstment end showing in detail the facts upon which such adjusonent or readjustunent
is based. The Company shall, upon the written request ar any tme of aay hokier of
Series A Preferred Srack, fanish or canse tn be furpished o such holder & certificars
serting forth: (1) such adjustment or readjustment; () the Series A Liquidaiion Value for
the Series A Preferred Stock in effect prior aod subsequent o such adjusument or
readjusoment at the time in effect; (i1} the number of shares of Common Stock into which

e e — —— e —— . Py e, S
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such Series A Preferred Stock is convertible; and {iv) the amount, if any, of cash or other
property which ar the tme would be received wpon conversion of a share of Series A
Preferred Swock including widiour limitation 2 ststement 85 1o whether the Company,
upon a vohmrary converdion by suck holder pursuant 1 Section &(h) hereof, will pay
accrucd and unpaid dividends w such hplder in cash or capirsl stock of the Company
pursuant to Section 3¢a) hereot

(8}  Any shayes of Series A Preferred Stock That are converted pursuant

10 Secticn 8 hereof, shall be canceled and shall noz be reissued, solé or pansferred by the

Company, and the Campany shall 1ske sqch approprare corporare acden within #s

-coTporale powst, in the opinion of i counsel, necesszry 1w reduce xhc nmnher of
authorized shaves of the Company’s capital stock.

9. Series 4 Preferred Stock Resirictions and Limitarions. Uniil the
constmmaon of a Qualified Qffering and for 50 long as any shares of Seriss A Preferred
Stack remain outstanding, the Company shall not, without the approval, by vote or
writtens congent, of the holders of af Jeast 2 majonty of the then oustanding shares of
Series A Preferved Stock:

{a} issue addirional shates of Series A Preferred Stock or Series B
Pr::fe:md Srock;

{B)  create oy issne any new class or series of stock with rights senior 1o
or pari passu with the rights of the Series A Praferred Sjock armmmmany COTITHCT OF
grany any option for the issvanee of any such secumites;

{c} vedeem, repurchase or soquire any shares of wre capital stock, other
than repurchases by the Company of shares of Cammon Stock held by employees,
officers, directors, consultanrs, independent contracrors, advisors or eother perscus
performing services for the Company or any subsidiary of the Company that axe subject -
to a shareholders agreement, restricted stock purchase agreemery or stock option
agreement under which the Company has the option 1o repurchase such shares 8t such
holder’s cost or at any price pursuant 1o the Company™s exarcise of a right of first refunal
to repurchase such shares:

{4y mnless the holders of the Serdes A Prefemed Srock receive full

- peyment of their Scries A Ligmdation Preference, engage in & fransacton or series of

related transactions invelving the assignment, sale, lease, commbution or other

disposition or transfer of 50% or more of the Company's assers (whather hy sale, hcmsc
merger, consolidation, Hquidation, dissolution or otherwisa): .

{e)  urnless the holders of the Series A Prefizred Stock receive fall |
payment of their Series A Liguidation Preference, consuramate any mergér or
consolidation in which the Company is a surviving party and which results in a chenge in
8 majority of the Vorng Power of the Company; for purposes hereof, ~Voung Powe”™
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mneans the right to voie or consent with respect to any shareholder action by virme of

holding of record shares of Common Stock, Series A Preferred Ssock, Series B Preferred

Swock or any other voting capital stock of the Company (giving then present sffect 1o the

voling righm of such Common Stock, Serics A Preferred Stock, Series B Prefemred Stock |
or other voting capital stock with respect 1o any manter on which all of e holders of the

voting capimal stock are voring together with the halde:rs of the Conemon Sieck as a single

class); or

43} crente, incur or asmume any madebisdness for bmpwéa money or
any capitalized lease obligatons in excess of 52.5 milljon, individually or in ib.e
aggregate and on 4 cumulative basis.

10.  Preferred Stock Resuictians and Limiigiions. Until Yhe copsiinogation of
a Qualified Offering and for o long as any shares of Prefurred Stock remain cwsuanding,
1he Comypany shall not, withont the approval, by vote or wrinten consent, of the holders of
ar least & majority of the ﬂmnamsmdmg shares of Preferred Stock {on an as muv:rted

basis™):

{#) amend or otherwise meodify the Compsny’s Axnticles of
Incorpovation; - )

(b}  amend or otherwise modify the Compeny’s Bylaws, as amended 1o
dare;- ' .

{c} effect a reclassification or mcapi:alizaﬁan of the putstanding shares
of the Company’s capital stocks . ,

{3 takeanyacﬁoamatremixsmamﬁuiﬂ change in the natre of the
Compaay s business; . : :

&) increase the numbsr of shares of Common Stock svallable for
issuance under the Company's stock oprion plan(s) or create or amend soch other plan or
agreement pursnam w0 which the Company issues aptions or other riglts to purchase
shares of Comnon Szm:k to i15 employees, officers, consultants and directors;

H effect any disselution, lxqmdanan or ather wmdmg uwp of the
Company or any subsidiary thereofs or

(&} removeor 2ppoint ihe Company’s Chief Execrive Officer.

L. Amendmerts and Orher Actiors. So long es shmres of Sexies A Preferred
Stock are outsianding, the Company shall pot, withour first oblsining the Majority A
Consent {by vore or wiinien consenn) of Sexdes A Praforred Siock, alter or change the
rights, preferences or privileges of the Sexies A Preferred Stock or any other capital stock
of the Company ¢ as 1o sdversely affect the Series A Preferred Stock. Notwithemanding
the foregoing, and imiess otherwise required by spplicable law, the Company when
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authorized by resolutions of its Board of Directors may amend or suppletent its Articles
of Incorperation without the consent of any holder of Sarjes A Preferred Srock or any
holder of Comumon Stack 1o cure any ambignity, defect or inconsisiency in this Articles
of Amendment that cstablishes the Series A Preferrsd Srock so long a5 such smendment
would not adversely affert the Series A Preferred Stock.

1Z.  No fmpairmear. The Company will nor, by amendment of its Anticles of
Incorporation or through any reorganization, recapitalization, wmwansfer ' of assers,
consolidstion, merger, dissolution, {ssue or sale of secigines or any other vohmtary
action, avoid or seek 10 avoid the ohservance or pexformance of any of the terms 1o be
observed or performed hersunder by the Company, bur will 3v all tmes in good faith
assist in the carrying our of all the provisions of this Aricles of Amendment and in the
making of all such action as may be necessary or appropriate in order ro protect the rights
bf the holders of the Series A Freferned Stock against impatment.” :

Serics B Preferred Stock™

1. MNumber and Designasion.” Of the number of authocized shares of the -
Preferred Stoik of the Company, 636,364 shall be designaled as Series B Converble
Preferred Stock, £0.001 par value per share (the “Series B Prefixgad Siack™), all of which
shall ranic equally in 21f respects aad shall be subject to the provisions of this Aricle IN. .

2. Rank., The Series B Preferred Swock shall, with respest o rights on
Lquidation, dissolation and winding up, (1) rank senior 10 all classes of the Company's
common stock, $0.01 par value per share (the “Cornmon Stock™) and w each other class
of capiral stock of the Compeny or series of Preferred Siock estahlished hereafier by the
Board of Directors of the Company; the terms of which d¢ not expressiy provide that it
ranks on a pauty with or senior w the Sexies B Preferred Siork as 1o rights on liguidation,
winding up 2nd dissolution of the Company (the securities in this clausa {i} collectively
referred to as “Jupior Securities™); (i) vank on & parity with the Company’s Series A

. Convertible Preferred Stock, par value $0.001 per shara {the “Sexies A Prefemred Stock™,
and each other ¢lass of capiml stock of the Company or sexies of Preferred Srock of the
Company ¢stablished hereafter by the Board of Directors of the Company, the terms of
which esipressly provide that such class or series will Tank on a parity with the Series B
Preferred Srock as w rights on lignidation, winding up and dissclgtion (ihe securities in
this clause (i) collectively referred © as “Parity Securiries™): and (iii) tank jonior 10 each
other class of capital stock of the Company or seres of Preferred Stock of the Company
established hereafier by sthe Board of Directors of the Company, the terms of which
expressly provide that such ¢lass or series will rank senjor to the Series B Preferred Stock
as to rights on hguidation, winding up and dissolution {the seciwities in this clause (iif)
collectively refemed W as “Senior Securiues™); provided, however, that the Company
08y not estabhish a class or serdes of Senior Secavivies or Panty Securities unjess the
Comypany chell have first obrained the consemr of the holders of = majosity of the
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onistanding shaves of Series B Preferved Stock (“Majority B Consens™) and, if necessary,
the gomsent of the holders of a maiority of any ofher seres of Preferred Stock
ourstanding. The respective definidons of Junior Seenrities, Parity Secusities and Senior

_ Seeyrines shall also include any nghis, options, or warrants 1¢ subscribe {or, purchase, or
otherwise acquire Junior Securities, Parity Secunties and Semior Sccurites, and any
mdebtedness, shares or other secimides convertible into or exchangeable for Tunmsor

 Secimities, Parity 3ecurities and Senior Becurities as the case may be. The shares of
Series B Prefenred Stock and Series A Preferred Stock shall yvank pard passu with respect
o the payment of their respective accumulated dividends, if any, when and if any soch
dividends are paid.

3. Dividends, (a) From the date of first issuance of the Serics B Prefoged -

Stock and for a8 period of rwo years thereafter, the holders of the Series B Preferred Srock
shall mor he enyitled 1 dividends and dividends $hall not accrue on their shares of Series '
B Preferred Stock. Thersafier, the holdérs of Senes B Preferved Stock shall be entitled 1o
receive, when, as angd if declared by the Board of Direcrors of the Company, out of funds
legally gvailable therefor, per share dividends at the rate of six percent (6%) per annum of
fhe Series B Lignidation Value {as defined in Seétion 4 below) {(which amount shall be
subject 10 adjustment whepever there shall occur 2 siopk splin, combinaton,
reclassifieation or other symilar event involving the Seres B Preferred Siwock); provided,
however, any dividends not declared shall acomie fom day to day af such six peroemt
{6%) per anpnum rate and shall be compounded guarterly. If there shall he sny accrited
but unpaid dividends with respect w any share of the Series B Preferrad Stock upon its
copversion, then all such accrued bur unpaid dividends shall be paid in cash: provided,
bowgyer, such dividends may be paid in cash or in shares of the Company's Common
Stock, at the aption of the Company, in the evenr of a voluntary conversion pursuant to
Section &(b) hereof, pravided further, powever, the unanimous consent of the Company’s
Board of Directors shall he vequired tp pay any dividends in cash. In the evem such
dividends are paid in shares of Conunon Stock, the number of shares of Commeon Stack,
isypable m yespect of such dividends shall be cajeulated by dividing the aggregaie cash
value of al} accrued bin unpaid dividends by the fair marker value of the Company’s
Comman S10ck op the effective daje of such conversion. For purposes of this Section 3,
the Tair marker value of the Cowonon Stock shall be the last closing price quoted on the
Nasdag National Marker {or such other exchange or quotarion system which is thes the
primary exchange or quotalion sysiem on which the Common Stock is raded) on the last
business day preceding the date of conversion oz, if there is no such sale, then &t the
average of the hid and offer prices quoted on such marker for such date or, in e event
the Comumon Stock is nor then publicdly maded, the value of such shares as shall be
derermined jointly by the Roard of Directors of the Company and the holdars of not less
than & majority of the then sutstanding shares of Series B Preferred Stock, voung as 2
singie clrss.

{b) The Company sbail not declave, pay or ser aside any dividends {other than
dividends gayable in shares of Common Stock) on shares of Comumon Stock, unless the
holders of the Series B Prefemed Stock then outstanding shall have (i) first received the
dividends specificd in rhis Section 3, and ) simultanconsly with such dividend on
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shares of Commeon Stock receive # dividend with respect 1o aach outstanding share of
Series 8 Prfared Stock equal o the product of (a) the per share dividend o be declared,
paid or se aside for the Common Swek, mmitplied by () the number of shares of
Common Stock invo which such share of Serics B Preferred Stock is then convertible.

3. quwdazim Preference. In accordance with, and upon the oceumence of
an everw described in Section 5 below, fhe holder of each share of Series B Preferred
Swck shall be eptiflad 10 receive an amount per share eqnal 1o $2.20 {which amount shall
be subiect o adjusmnent whenever there shall ocowr 2 srock split, combination,
reclassification or other sinilar event involving the Series B Praferred Stock) (she “Series
B liquidation Value™), plus any ascoued but unpaid dividends through such date
{rogethey with the Series B Liguidaton Value, the “Sevies B Liguidarion Preference™).

A Liguidation Righis. {a) In the event of any Hquidstion, dissclunon or
winding up of the Company, whether voluntary ot mvoluntary, before any peyment or
dismibution of the assets of the Company {whether capital or strplns) shall be made to or
sei apant for the holders of Jumor Securities and after and subjeer 1o the payment in full of
all amowms required o be diswibated to the holders of the Senior Secugities in the évent
of sany hauidanon, dissohrdon, dissolurdon or winding up of the Company, the holder of
ezch share of Serjes B Preferred Stock shall be entirled 1o receive an smnommt equal 1o the
Series B Liquidarion Preference for each omstanding share of Series B Preferred Stock
held by such holder and the holder of any Parity Securities shall be entded 1o meaive an
amount per share eqgual 1o the Hguidarion value or preference of such shares on the date of
distribution, and such holders shall not be entided 10 sny funther payment; provided,
however, that i, upon any liguidsion, dissolution or winding up of the Company, the
assers of the Company, or proceeds thereof, distdiiwnable afier payment ion 5]l of the
Senior Securities shell be insnfficient to pay in full the preferential amoum aforesaid w©
the Series B Preferred Stock and the liquidaring payments on any Parity Securities, then
the assets of the Cormpany, or the proceeds thereof, shall ke disnibuted among the holders
of shares of Series B Prefarred Siock and any such Parity Securities ravably in accordance
with the respective amounts that would be payable on such shares of Series B Preferred
Stock and any such Parivy Securitics €]l amounte psyable thereon were paid in full.

b Suhject 1o the Hghts of the holders of zny Parity Securities, after
payment shall have been made in fill 10 the bolders of the Series B Prefexred Stock, as
provided in this Section 5, any other scries or class or classes of Junior Securites shall,
subject to the respective terms and provisions (if any) applving thereto, be entitled w0
rective any and all assers ronaining 10 be paid and diswibuted to holders of capitaf stock
of tha Company.

) (€}  Nowwithatanding myvibing o the copwrary, in the event of any
transaction or series of related wansactions described in Sections 9¢d) or 9(e), each holdar
of shares of the Serics B Preferred Stock shall be antitied 10 trw soch cvent as &
liquidanon of the Company and to demand that the Company pay such holder the Seyies
B Liguidarion Preference of ali, bur not less than all, of such holdey's Sexies B Preferred
Stock apon the sumender of such Series B Preferred Stock 10 the Company. |

— — — —— — ———— —  —— — — e =t
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(&) . MNotwithstanding the foregoing provisions of this Section 5, upon
the occurrence of a Hquidstion event, as described In Sections 54} and 3(¢) shove, the
holders of the Series B Preferred Siwock shall have the right to convert such helder’s
shares of Series B Preferred Stock into shares of Commeon Stock as provided in Section 8,
reccive shares of Common Stock and participate in such liquidaron event 25 & holder of

* Common Stock in Heu of the payrnens set forth in this Section 5.

, 8. Voting Rights. The wolders of record of shares of Series B Preferred Stock
shatl be mmiad o the following voting rights:

{2) Those voung rights required by applicable Iaw (inciuding the ng}zz
10 VOIS a% A Separate class when required by law).

(t)  The right 1o vole together with the holders of the Common Stock
X mm%wmedhm&"upmmymﬁermbmmedmsuchhgldmﬁ:ravctcm
accordance with Section 6(d) hersof ,

) Ead:imadandomsmndingshar&aftthﬂitsBPre&tmdSmck
shall be enritled w0 ¢me vore if enitled 10 vote as 2 scparaie class and the holders of &
majoraty in intezest of the Series B Preferred Stock emvitled 1o vore shall bind the entire
clags of Series B Preferred Stock. The Cﬁmpmy shall give the holders of the Series B
Preferred Stock at Jeast 10 days prior notice of any matier © be submitted to suchfmldm
for & voie s 2 separate glass.

{4) X the holders of the Seriss B Preferred Stock are vorng rogether |

" with the holders of the Carmpon Stock, each holder of the Serfes B Prefarred Stock shall .
he entitled to such mmber of votes equal 1o the product of the whole number of shares of
Common Stock which would be issusble npont conversion of such holders” shaves of
Series B Preferred Stock {bmmediately after the close of business on the record date
established by the Company for a sharcholders”™ meeting or if no such date is established,
the date mumegdistely preceding the date of fhe shareholders’ writien consent in len of 2
meeting) times fowrtaen, For purposss of clarification, each sharc of Sexies B Preferred
Stack shall vore io 2 fourieen 1o one ratio 10 each share of Conmmon Stock (1411). The
Company shall give the holders of the Series B Prefared Stodk the sarne notice it gives 1o
the holders of Common Stock on issnes on wineh the Scries B Preferred Swock and
Conuzmon Stock vore together and if the action is o be ken by written consent, at least
thre= (3) businsss days pner 1o the dare ofﬂ::sminmconsemunlcssmmmxs
waived or approved by a Majority B Consepr.

- 7 Preemprive Rights. The holders of Series B Preferred Stock shall have
preempiive rights as _ﬁnﬂaws: :

('a) - Sybspguen Offednes. The Company shall not issue, scll or
exchange, agree 1o issue, sell or exchange, or reserve or set aside for issnance, sale or
exchange, any Equity Securhies {as defined below), other than the Equiry Securities

“FAXAUDITNO. ~ HO20000403653 ~ ‘ -
15




12/23-2002 11:13 BERGER SiMEERMAN + gea7ezAeIN1 8o22Esr3aaH

. NO.955° p@E1y
FAX AUBITNG.: HO2000240365 5

exclnded by Section 7{(¢) hereof, unless in ¢ach case the Company shall have complied
with this Section 7. The term “Equity Securinies” shall mean (i) any Common Swck, (ii)
sny Scries A Preferred Swck, Series B Proferred Stock or other sexies or ¢lasg of
Prefirred Siock of the Company, (1) any other equary seaurity of the Company, [iil) any
sepurity converible, with or withowtr consideration, into any eqguity security of the
Compsny {(including any warman? or oplion to purchase such 3 convertible security), (iv)
any option, wamrant or other night 1o subscube for, purchase or otherwise cquire ‘any
equity securities of the Company or (v} any debt securities converible ino equity

securides of the Company.
)  Notice: Offer. The Company shall deliver to cach holder of Serics

B Preferred Stock a written netice of any propesed or intended issuance, sale or exchange
of Equity Securinies (the “Offer™), which Offer shall (i) identify and describe the Equity
Securities, (31} describe the price and other termis upon which they are 1o be issued, sold
or exchanged, and the number or amount of the Equity Securities 1o be issued, sold or
exchaaged, {ii}) ideniify the persons or entres (if Impown) 1 which or with which the
Equiry Securities are 1o be offered, issued, sold or exchanged and (iv) offer to 1ssie and
-sell 1o or exchange with such holder of Serics B Preferyed Swock {A) such holder’s pro
rayz porrion of the Bquity Securities determined by dividing the aggregate nunmbar of
shares of Common Stock then held by such holdey of Sexies B Preferred Srock {eating
as converted all shares of copverlible Series B Prefemred Ssock then issnyed and
outstanding) by the toral number of shares of Common Stock then omstanding (treating
as converted all issped and outstasding shares of Preferred Stock or other convertible
securitics and wreating 85 exercised all options and warrants) (the “Basic Amount™), snd
(B} any additionz]l portion of the Equiry Securities anriburable to the Basic Amounts of
holders of Series A Prefemed Stock and Series B Preferred Stock as such helder shall
indicate it will purchase or acquire should any holders of Series A Preferred Stock oy
Series B Preferred Stock subseribe for less ihan their Basic Amomms (the
“Undersubscription Asmopar™).  Such Offer shall remain open for ffteen (15) days after
delivery to the holder of Series B Preferred Stock.  Such Offer may be delivered by
facsimile, ovemnight courier, first clase mail or any orber reasonable manner at the address
or facsimile number most yecently supplied w the Company by the holder of Series B
Preferred Stock. Norwithstanding rhe foregoing, the Company shall not be required o
offer or 3811 such Equity Securides 1o any holder of Scries B Prefermed Stock who would
‘canse the Company 1o he in violation of applicable federal sccurities laws by virue of
:uch offer oy s.aIa

o} Aggp_;mf_gﬁ‘_ To aceept an Offer, in whole or in part, 2
holder of Series B Preformed Stock mmst deliver 2 wrinten notice 1o the Company prior w
the end of the fificen (15)-day periad of the Offer, setung forh the portion of such
holder’s Basic Amount that such holder elects 1o purchase and, if such holder shall elect
1o porchase 8li of its Basic Amount, the Undersubseription Amount (if any) that such
holder elects 1o purchase (the “Naties of Acceptance™). 1f the Basic Amounts subseribed
for by all holders of Series A Preferred Siack and Series B Preferred Stock are less than
the total of all of the Basic Amounts avallable for purchase, then each holder of Series B
Prefarred Stwock whe has ser forth an Undersubscription Amenm i its Nosice of
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Acceptance shall be entitled 1o purchase, jp addirion 1o the Basic Amount subscribed for,
the Undersubscriprion Amount it has subscribed for; provided, however, that if the
Undersubscription Amounts subscribed for exceed the difference berween the wtal of all
of the Basic Amounis available for purchase and the Basic Armounts subscribed for (the
“aAvailable Undersubscriprion Amommt”), cach helder of Series B Prefarred Stock whe
has suhscribed for any Undersubscription Amoupt shall be entided 10 purchase only thar

. portion of the Avsilable Undersubscopiion Amount as the Undersubseriprion Armnownt
subseribed for by such holder bears 1o the 1ol Undersubscription Amounts subscribed
for by all holders of Series A Preferred Stock and Series B Preferred Stock, subject 1o
rounding by the Board of Direcrors to the extent 3T degms reasqnably necessary.

{4}  Lapse 2pd Reinsiatemant of Preemoptive Right. The Company shall
have 120 days from the expiration of the period set forth in Section 7(h) above to issue,
sell or exchange all or any part of such Eguity Secwrities 38 to which & Notice of
Agceptance has not been given by the holders of Series A Preferred Stock and Series B
Preferred Stock {the “Refused Secwrities™), but only 1o the offerees deseribed in the Offer

" ¢if so described therein) and only upon termis and conditions (including, without
Hanitarion, unit prices and intevest rares) which sre not more favorable, in the aggregate,
to rhe acquiring person oy persons of less favorabie 1o the Company thau those set forth in
the Offer. Any Offersd Securinies nor scquired by the holdas of Seres A Preferred
Stock, Series B Preferred Stock or other persons in accordance with this Section may not
ba isszed, sold or exchenged wnidl they are sgain offered 1o the holders of Serics 8
Preferted Stock under the procedurss specified in Arnicle :

()  Extlvpded Secundes. The preemprive rights established by this
Section 7 shall have no application 1o apy of the following Bquity Securites: (i) Egquity
Securiries issued as 3 stock dividend 1o bolders of Common Stock or upon any stock split,
sybdivision or combination of shares of Equity Secunities; (i) the issuance of any Equity
Securities upon conversion of shares of the Company’s Prefered Stock; (i) the issuance
of Equity Securities, or the gram of options therefor, incinding shares issued upon
cxercise of options owmstanding on the efféctive date of this Article IX w0 officers,
directors, eonsultants and employees of the Company or any subsidiary purmsuant to any
plan, agreemeant or amrangemment approved by a vote of not less than a majorny of the
Board of Directors of e Company; (iv) Equity Secyrities issued pursuant 1o any righrs
or agreements puistanding as of the effecdive dae of this Aricle IX and options snd
warTants owistanding s of the effective date of this Agdcle X, znd Equity Securies
issusd pursuant ©© any such Fights or agreements that become effective after the effective -
date of this Article IX (provided that the preemprive rights established by this Secticn 7
applied with respect to the inifsl sale or grant by the Company of such rights or
sgrevmeants); (V) Equity Securides issued for considerarion other than cash in connecrion
with s strategic commercial wansaction {including without limitation parmerships, joint
ventures, marketing or disfriburion ayrsngements, and techmology wansfer or developmens
arrangéments) or in comnecnon with a deby finamcing with a2 financial mstitetion or
equipment leasing mTangement so long as the arangements specified in this Seetion
Tie) ¥} are approved by the Company's Board of Direcrors; (vi) Equity Securities jssned
solely in consideration for the acquisiton {whether by mergsr Or otherwise) by the
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Campany or sny of irs subsidiaries of all or substantially all of the swick or assers of any
other entity (whether by merger, consolidation, purchase of assers or stock);, (vii) the
izeuance of up 10 357,143 shares of Series A Prefewraed Siock; (vii} the issuance of up 1o
636,364 shares of Series B Preferred Stock; (ix) Egulty Securives issned pursuant 10 2
Qualified Offering; or (X} eny issuance of securifies as 1 which the holders of az least a
maicrity of the omswanding shares of Series B Preferved Stock. voting a5 2 single class,
agree 10 waive their preemptive nghts.

, H Termipation. The rghw ‘and abhgannns contamed in this
Smcn 7 shall terminare upon the sarlier of the following evems (z) the conversion of ail
oursianding shares of Serias B Preferved Stock or {b) the closing of 2 Quahﬁed Offering
{25 defined in Scction 8(2) below).

8. Conversion, {1) Mandswory Conversion Upon Qualified Offering. Al
outstanding shares of Series B Preferred Swock shall be converred intp Commop Btock
auromaricelly, and without firther action by any party, imnediately upon the closing of
the Company's initial oo cormitment underwritten poblic offering pursuant w an
effective regismation siaement under the Secugities Act of 1933, as amended, covering
the offer and sale of Common Stock by the Company o the public thar resnlis in gross
cash proceeds 1o the Company of st leasy $20,000,000 and at 8 per share price of $5.00
{as adjusted for stock splits, stock dividends, recepitabizations and similar wansacgons) (&
“Qualified Offering”). One share of Comnon Stock {(subject to sdjustment int accordance
with Section 8(£)), plus any cash or shares of Common Stock due and payable purspant to
Section 3 hereof, shall be deliverable upon the conversion of each share of Series B
Prcferred Siock on the daie on which the Qualified Offering is consummazed. No notice
delivered by the Company pursuant o Section 8(g) will limil m any way the holders’
righas 1o convert purstiant 1o this Section §(aj.

()] Coavcrsion at the Option of the Holder. Suhject 1o the provisions

of this Secrion 8, 2ach holder of shaves of Series B Preferved Swek shall have the rght, at
. any time gnd from thoe w0 time, at such holder’s option, to convert irs autstanding shares
of Series B Preferred Stock, in whele or in past, imo fully paid and non-assessable shares
of Common Stock. One share of Commaon Stock {aubject 10 adjustment in accordance
with Section 8(f)), plus any cash or shares of Common Stock due and payable pursuant 1o
Section 3 hereof, shall be deliverable upon the conversion of each share of Scries B
Preferred Stock pursngat 1o this Secdop 8(b). No potice dejivered by the Company
pussuant 1o Secrion 8(z) will limit in any way the holders’ rights 10 convert purssant 1o
this Scction 8(b). Iun order 10 exercise the conversion privilege sat forth in this Section
B(b), the holder of the shares of Series B Preferred Stock 10 be converred shail surrender
the certificase representing such shares ay the offics of the Company, with a written nonce
of election W copverr complered and signed, specifving the munber of shares o be
converted. Each conversion pursuant 1o This Section 8(b) shall be deemed 10 have been
efiected immuodiately prior 1o the close of business op the date on which the cerfficates
for shares of Series B Prefoged Siock shall have beep surmrendered and soch notice
received by the Company as aforesald, and the person in whose name or names any
cerificate or certificates for shares of Common Stock shall be issuable upon such
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conversion shall be deemed o heve become the holder of record of the shares of
Conunon Stock represented thereby at such time on such date,  Effecuve wpon such
conpversion, the shares of Sexies B Preferred Swock so converred shall no longer be
deemed to be cutstanding, and sl rights of 3 holder with respect to such shares
surrendered for conversion shall immediately toninate excent the [ght 1o receive the
Common Stock and other amounts payable pursaant 1o this Section 8.

(c3  Unless the shaves issuable on conversion pursnant 1o this Section 8
are’'to be issued in the same name as the name in which such shares of Scries B Praferred
Stock are regisiered, each share swrendered for conversion shall be accompanied by
instruments of ransfer, in form reasonably satsfactory 1o the Company, duly execyted by
the holder or the holder’s duly authonzed anomey. -As prompily as practicabie afier the
surrender by the holder of the ceyfificates for shares of Series B Prefemred Stock as
aforesald, the Company shall issuc and shall deliver 1o such holder, or on the holder’s
written order 1o the holder's wansferes, a ceqrificate or cernficates for the whole munber
of shares of Cormman S1ock issuable upon the conversion of such shares in accordance
with the provisions of this Section 8. All shares of Common Srock delivered upon

. parversion of the Series B Preferred Stock will upon delivery be duly and vahdly issued
and fully pald and pon-assessable, fite of all Jiens and cherges and not subject 1o any
prosmmpve rghts. .

& The Company shall ar all imes resérve and keep available out of
s authorized bur unissued shares of Coxnrnon Stock, solely for the purposse of effecting
the conversion of the shares of the S¢ries B Preferred Srock, such namber of its shares of
Common Stodk s shall, from fime 1o ime, be sulficient 1o cffect the conversion of all
ourstanding shares of the Series B Preferred Stock. The Company shall take all schion
necesgary to ensure that all shares of Cemmon Stock which shall be so issued shall be
duly and validly issued and fully paid and non-sssesssble and free frorn sl transfer axes,
liens, and charges with respect w the issuapee thereof, and vwithow lhmining the generality
of the foregoing, the Company will, fom time 1o time, 1ake 2l action us may be required
1o assure that the par value per share of the Common Stock is ar all imes equal 10 or less
than the Series B Liguidation Value of the Serics B Preferred Siock in effecr ar thar fime.
The Company shall pay any and all documentary, stamp or similar issue or Fansfer 1axes
payable in respect of the issue or defivery of sharas of Common Stock on conversion of
the Series B Preferred Stock pursuanz hereso. The Company will 1ake all action as may
bz necessary, from time to fime, 10 enspre that all suck shares of Commen Stock may be
30 issued without violation of then applicable law or regulation, or of any requirement of
any national securiries exchange upan which the Common Stock may thea be listed. If st
any Ume the numbér of authorized but unissued shares of Common Stock shall not be
~ sufficient 1o effect the conversion of al then oustanding shaves of the Serjes B Preferred
Srock, i addition to such other remedies as shall be availabie 1o rhe holder of the shares
of Serics Be Preferred Swck, the Company will take such corporate action within its
corporate power, in the opinion of its coumsel, necessary 10 incvease its authorized but
unissued shares of Common Stock to such aumber of shares g5 shall he sufficiens for
such purposes, including without limitation engaging in its best efforts to obmin the
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requisite sharcholder approval of any nccessary amendment 10 TS Aricles of
Tntorporahion. :

(¢}  In ¢onnection with the conversion of apy shares of Series B
Prefarred Stock, no factional shares of Common Stock shall be required 1o be issusd, bur
in Yeu thereof the Company may pay to such helder ap amoum in cash equal w0 any
fracriona! share to which such holder would be entitied, mulrplied by the then fair murkst
value of the Common Stock as derermined in accordance with Section 3 hereof’

& In case the Compeay shell or any fime after the date of firm
issnence of the Series B Preferred Srock declare a dividend or make g disuibution on
Common Stweck payable in Common 3tock, subdivide or split the owstanding Cowmrmon
Stock, combine or reclassify the oustanding Comsnon Stock into B smaller aomber of
shares or conzolidate with, or merge with or imio, any other eminy, or engage in any.
roorgamization, reclassification or recapitalization that it effected in such & manper that
the holders of Common Stock are andiled 1o raceive stock, secimites, cash 'or orfher assets
with respect 10 Or iIn exchange for Common Swock, then the Iind and amoume of stodk,
securities, cash or other assets issuable upon conversion of the Series B Preferrad Stock
in effect ar the tme of the record date for such dividend or dispibution or of the effective
date of such subdivision, split, combinatiom, consolidason, merper, Tevrganizetion,
reclassification or recapitalization shall be adjusted so that the conversion of the Sexies B
Preferred Stock after such time shall entitle the holder 10 recéive the aggregare pumber of
shaves of Common Stock or securities, cash and cther assets that, if the Series B Prefemred
Srock had been converted immediately prior wo such time, such holder would bave owned
upon such conversion and been entitled to recsive by virue of such dividend,
distribution, subdivision, split, combination, consolidmion, merger, recrganization,
reclassification or recapitalizarion. Such adjustment shall be made successively whemever
sny event listed above shall sceur. Al celculations under s Secsion 3(f) shall be made
1 the pearest four decimal points. In the event that, at any tine as a result of the
provisiont of this Sectdon $(f), the holder of the Series B Preferred Stock upon
subsequent conversion shall become entitled 1o receive any secuzities other thap Common
Stock, the mumber and kind of such other securites so receivable upon conversion of the
Series B Preferred Stock shall thereafier be subject to adfustypent from time to ime ina
manner #Znd on temms 2 nearly equivalent as practicable 1o the provisions contained
herein.

{g)  Upon the oomarence of each adjustment oz readiustiment pursuant
to this Section 8, the Company, af its expense, shall promply compute such adjusirnent
or readjustment in accordance with the terms hereof and prepare and furnish io cach
nolder of Serics B Preferred Stock 2 cotificmte setting forth such adjusunem or
readfusiment and showing in detail the facte upon which sach adjusmaeny or Teadjnsmment
is based. The Company shaill, npon the written raguest at any Time of any holder of
Secies B Preferred Stock, furnish or cguse v be fimnished 1 snch holder s cerificme
seving foath (i) such edjvstunent or readjusrment; (31} the Series B Liquidstion Value for
the Serics B Prefered Stock in effect prior and spbsequent 1o such adjusnment or
readingiment at the Hme In effacy; (i) the aoumber of shares of Common Stock ioto which
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such Series B Preferred Stock is converiible; and {iv) the amount, # any, of cash or other
property which at the tizme would be received upon conversion of a share of Series B
Prefinred Stock including withoo! limipation 2 statement 88 10 wherher the Company,
uwpon & voluntary coaversion by such holder pursoant 1 Sectrion 8(h) hereof, will pay
accrued and unpaid dividends to such holder in cash or capiral stock of the Company
purstant to Section 3(a) hereof,

{by  Anyshares fsf Scries B Preferred Stock thar are converred pursnaat .
to Section 8 hereof] shall be canceled and shall not be reissued, sold or ransferrsd by the
Company, and the Company shall take such appropriste corporare acon within its
corporale power, in the opimon of it3 counsel, necessary to reduce rhe number of
amhcnwﬁ shares of the Company”™s capital stock,

S. Series B Preferred Stock Restricrions and Limilations. Upnl the
consummation of a Qualified Offering and for so long as any shares of Scries B Preferred
Stock remain outstanding, the Company shall not, without the approval, by vote or
writien: consent, of the holders of af least & majority of the then owrstanding sheres of
Series B Prefermred Stock:

{a} issur additional shates of Series A Preferred Stock or Series B
Preferred Stock; :

by cTeare or 1sSue Any new class or scries of stock with 1ights senier o
or pari passu with the rights of the Series B Prueferred Stock or enter info any conitract or
g'am Ry cgmm for r.b.c issuance of &any tuch secumitics;

. {c) redeem, repurchase or acquire any shares of its capital stock, other
thau repurchases by the Company of shaves of Common Stock held by employees,
officers, direcrors, consulmants, independent conwraciors, advisors or other persons
performing services for The Company oF any subsidiary of the Company that are subject
o a shercholders agreement, resiricied sinck puzchase agresment or stack option
agreememt ander which the Company has the option 1 repurchase such shares at such
holdar's cost oF at any price pursuant © the Company’s exercise of a nght of first refusal
10 repurchase such sharﬁ,

{&)  unless the holders of the Series B Preferred Stock receive fisll

payment of their Series B Liquidarion Preference, engage in & ransaction or serjss of

ralated transactions involving the assignment, sale, lease, conmbution or other

disposition or sransfer of 30% or more of the Company’s assets {whether by sale, license,
merger, consolidatdon, }iquiﬁation, dissolution or otherwisel;

(€)' unless the holders of the Scries B Preftyred Stock receive Al

‘ 'paymcm of their Series B Liguidation Preference, consummate any merger or
consolidation in which the Company is A surviving party and which reszls in a change in

a majority of the Votng Power of the Company: for purposes hereof, “Vorng Power”

. means the fight 1o vole or consem Witk Tespect to any shareholder action by virtue of
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" holding of record shares of Commen Stock, Series A Preferred Stock, Series B Prefered
Stock or any other voting capital stack of the Comgpany (giving then present offect 1o the
‘voring rights of such Common Stock, Series A Preferred Stock, Series B Preferred Stock
or other voting capital stock with respect to py mager on which ali of the holders af the
voting capital stock are voring together with the holders of the Comman Stack as a single
cla=zsy; o : .

' o cragre, incur or assume any indetwedness for borrowed monsy or
any capitalized lease oblipations in excess of $2.5 million, mndividuslly or in the
aggregate and on 2 cutpulative basis.

14, Preferred Srock Reswicrions qnid Limitations. Untl the conswmmation of
& Qualified Offering and for so long as any shares of Preferred Siock remain sotstanding,
the Company shall not, without the approval, by vole or wrinen consent, of the holders of
zt least 2 majority of the then outstanding shares of Preferred Stock {on an “as converied

basis™x

(2)  amend or otherwise modify the Compamy's Avticles of
Incorporation;

B} amend or otherwise modify the Company’s Bylaws, as amended 10
date; Co

()  effect a reclassification or recapitalization of the onistanding shares
of the Company”s capital stock;

&y  rake zny acrion thay rosnlts in 2 material change in the namre of the
Company’s business; .

: &) inerease the manber of shares of Common Stock zveilable for
issuance ynder the Company’s stock aption plan{s) or creaje or amend such other plan or
agreement pursuany w which the Company issues opiions or other Tights 1o purchase
shares of Conunan Stock 10 its employees, officers, consultants and directors;

& effect any dissclution, Mgumidarion or other winding up of the
Company or any subsidiery thereof: or

{g) removeor appoiﬁt the Company’s Chief Execurive Officer.

1Y, Armiendmenrs arnd Other Acrions. 5o long as shares of Scries B Profened
Stack are ourstanding, the Company shal]l not, withonr first cbmaining the Majority B
Consent (by vote or wnticn consenl) of Sevies B Preferted Stock, alier or change the
righrs, prefarences or privileges of the Series B Preferred Siock or any other capital siock
of the Company 50 a5 to adversely sffect the Series B Preferred Stock. Notwithsianding
the faregoing, arid wmless otherwise reqinred by apphlicable law, the Company when
authorized by resolutions of its Boad of Directors may amend or supplement its Awicles
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of Imcorporation without the consent of any holder of Series B Preferred Stock or any
holder of Common Stock o cure any ambiguity, defect or inconsisiency in this Aricles
of Amendment that establishes the Serizs B Preferred Stock so icmg as such smendment .
would not adversely effect the Sexies B Prefeoned Srock.

12, No fmpairmens. The Company will not, by amendment of its Articles of
Incorporation or through My reargaizazion, recspimlization, wansier of assers,
comsolidation, merger, dissoluron, issue or sale of securities or any other voluntary
action, avoid or seek 1o avoid rthe absepvance or performance of goy of 1the tems o be
obstrved or perfonned hereunder by the Company, bur will af all dmes in gopd fnth
assist in the carrying ouy of all the provisions of this Articles of Amendment and. in the
wking of alf such action as may be necessary or appropriate i order 10 profect the kghts
of the holders of the Series B Preferred Siock against inpairment.”

C. This Articles of Amendment of the Agtcles of Incorporation of thé.
Company was duly adopied by the Board of Directors of the Campsny on December )3
2002, ‘ '

[The remainder of this page has betn leRt blank imentionally.]

FAXAUDITNG.:  BO20002703835 - : —




»
9525

FAX AUDITNO.: 1020000240365 5

N WITNESS WHEREOF, US Biosyswems, Inc. has ceunsed this Amjcles of
Armendment o Articles of lncorporstion o be signed by the undersigned this 2O day

of December, 2002, )
08§ BIOSYSTEMS, INC. -
By: ’f-ﬁ&‘:ﬂa— /w
Name_.«fﬁdi_ﬁ‘_ﬁm:z:&dé_.___
. Titles ol of _FXracitens
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