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: PREFERENCEE A
OF THE 2 S
SERIES B commmg.:: PREFERRED STOCK = %‘;‘!
=
RS GROUP OF COMPANIES, INC. A
The undersigned, the Chiaf Executive Offiear of RS Group of Companies, Inc., 3 Florida
corporation {the "Company"), in accordance with the provigions of the Florida Business

Cuorporation Act, docy horeby certify that, pursuant to e authority confurred upon the Board of
Dirsctoxs by the Articles of Incorporstion of the Company, the following resolution creating &
serien of Series B Convertibis Prefemred Stock, was duly adopted on April 20, 2004:
RESOLVED, that pursusxt to the autharity

sxpreasly granited to sud vestod in the Roard
of Directore of the Commpany by peovisions of the Articlas of Incerporation of the Company (the
*Arvicles of Incorporation™, there herety is creared out of the shares of Praferred Stock, no par
valpe per ahars, of the Campany mufhorized in Artisle IV of the Articles of Incorporation (the
“Preferred Stock™), a zeries of Preferred Stock of the Company, to be nsmed "Seriea B
Cogvertible Preforred Biock," consisting of 10,000,000 shares, which series shall have the
fullowing designations, powers, prwfermces and yolative and other special rights and the
following quelifications, limitgtions end restyictions:
1- sl

The desiguation of smuch sexies of the Prforred Stock shall
o the Series B Convertible Proferred Stock, no par valus per share (the “Sexivs B Preforved
Stock"). The maximum sumber of shares of Series B Preferred Stock shull be 10,000,000
shares. The Serics B Preferred Stock shall rank senior to shares of the Compeny’s Series A

Convertible Preferred Stock and the commeon stock, no par value per share (the "Common

Stock), and to all other classes and sevies of oquity sscuritics of the Company which by their
termns do not rank senior 1o the Series B Preferred Stock ("Tunior Stock™). ‘The Scrics B Preferyed
Stock ghall be subordinate to and rupk junior to sl ndobtedness of the Company now or
bereatter ouistanding.

2.
dividenda.

3- .

Votiog Rights

Dividegds, The shares of Seriew B Preferrsd Stack shall not be eafitled to say

) Clagp Voting Rights, The Serics B Preferred Stock ahall bave the
following slass voting rights (in additen %o the voting rights set forth in Section 3(b) hereof). So
long as any shares of the Serics B Prefigred Stock remain cutstanding, the Corppany shall not,

without the affirmative vote or congent 0T the haldars of ot least two-thirds (2/3) of the shayes of
the Series B Preferred Stock outstanding at the time, given in persom or by

proxy, vither in
writing or 8t 2 mesting, in which the holders of the Series B Preferred Stock vote szparately as a
clamy: (1) amend, alter or tepeal the provitions of the Serler B Preferred Stock. whether by

merger, consolidation or otherwlse, 30 a8 to advemcly affect any right, preferenice, privilege or
FII434
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i wer of the Serics B Prefarod Stock; provided, howsver, that any creation and issusnce
:m serica of Jonior Stock ghall not be deemad to advma!y‘:ft‘om such rights, preferences,
privileges or voting powers: (i) repurchase, radeem or pay dividends on, shares of Common
Stock or any other ahares of the Company's Juniot Stock (other than de minimus rapt‘m:hascs
from employees of ths Company in certain circumstances); ‘(l.ﬁ] amend the Artwlsg of
Incorporation or By-Laws of the Company sc 58 to affect materially and afivmaiy RNy right,
preference, privilege or voting power of the Series B Preferved Stock; provided, howeves, that
‘suy creation and jsmance of another seriea of Junior Stock shall not be deemed ta adversely
aff=ct such rights, preferences, privileges or voting powers; (iv) cffcct any jdtsm'hutinp with
respect to Junior Stock; (v) reclassify the Company's cutstanding securities; (vi) voluntarily file
for bankruptey, liguidate the Company’s ssseft or make mn asgignment for the bemefit of the
Company’s croditors; or (vii) change the nature of the Company's businesa,

()  Goneral Voting Righty. Notwithatanding anything contained herein 1o the
contrary, in the event that tho bolders of all outstanding shares of Common Btock are entitled to
vote on & corporale matter, cach sharc of Series B Proferred Stock shall have voting rights equal
to the number of shares of Commeon Stock such holder of Saries B Preferred Stock would receive
bpon comversion of such holder's shares of Series B Proferred Siock,

(») In the event of the lignidation, disselution or winding up of the affairs of
the Company, whethar voluntery or involuntary, the holders of shares of the Series B Preforrcd
Stock then outatarkling shall be entitled fo receive, out of the aascts of the Company available for
distribution to its stockholdets, an amount squal to $.80 per share (the "Liquidation Prefercnce
Amonnt™) of tho Scrics B Proferred Stock before any payment shall be made or any assets
distributed to the holders of the Common Stock or any other Jupior Stock, If the assets of the
Compeany are not sufficient to pay in full the Liquidstion Preference Amount payablc to the
holders of cutstanding shares of the Series B Preferred Stock and any serics of prefarred stock or
wny other class of stock on & parity, as to rights on liquidation, dissolution or winding up, with
the Serics B Preforred Stack, then all of said nasets will be disributed among the holders of tha
Series B Proforred Stock and the other classes of stock on a parity with the Series B Preferred
Stock, if any, ratably in accordance with the respective amounts that wonld be payable on such
sharcs if al] amounts payable theroon were paid m full. The liquidation payment with respect to
each outstanding fractional share of Sories B Prefepred Stock shall be oqual to a ratably
proportionate amount of the liguidation payment with respect to each outstanding share of Series
B Preferyed Stock. All payments for which this Section 4(a) provides shall be in cash, property
(valued at its fair market value &y detesmined by an independent appraiser reasonably accepiable
to the holdevs of u majority of the Series B Preferred Stock) or a combination thereof: provided,
bhoweaver, that no cash shall be paid to holdem of Jumior Stock unless each holder of the
onistanding shares of Series B Preforred Stock has been paid in cesh the foll Liguidation
Preference Amount 1o which auch holder is entitled as provided herein. After payment of the full
Liquidation Preferemee Amount to which sach holder in entitied, such holders of shares of Scries
B Prefored Stock will not bo entitied to any finther participation as such in any disnibution of
the assots of the Company.

2
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B) A consolidation or merger of the Company with or into any other
corporstion ot corparations, or a sale of all or substantialiy all of the assets of the Company, or
the sffectuation by the Campany of & transsction ar series of related tranvactions in which mors
than 50% of the voting ahares of the Company is disposed of or conveyzd, shall not be decmed
to be & liquidation, disselution, or winding up within the meaning of this Section 4. In the cvent
of the merger or consolidation of the Company with or into another corporation, the Series B
Profared Stock shall maintrin i relarive powers, designations and prefercuces provided for
heroin and no merger shall rosult incomsistent therewith,

()  Written potice of sy voluntary or involuntary: liguidation, disgolution or
winding up of the affains of the Company, siating a payment date and the place where the
distributable amounts shall be payrble, shall bo given by mail, postage prepaid, no loss than
forty-five {45) days prior o the payment date stated therein, to the iolders of record of the Series
B Prcfarred Stock at their rospective addveases en the same ghall soppear on the books of the

Company.

5. . The holdet of Serits B Proferred Stock shall have the following
conversion rights (the "Conversion Rights™):

(2 Right it Convert. At any time on or after the Issuance Date, the holder of
ay such shares of Series B Preferred Stock may, at such holder's optiom, subject to the
limitations get forth in Section 7 herein, elect to convert (a "Volumtary Conversion”) all or any
portion of the sharea of Series B Preferyad Stock held by such person into a number of fully paid
and sonasseswible sharen of Common Stock ogual to the quotiemt of (i) the Liguidation
Preforsnce Amount of the shares of Secies B Preferred Stock being converted divided by (if) the
Converaion Price (as defined in Sectinn 5{d) below) then in effect as of the date of the delivery
by such holder of its notice of clection to convert. In the cvent of & notice of rodemption of any
shares of Series B Proferred Stock pursuant to Section 8 hereof, the Conversion Rights of the
shares designated for redempfion shall teyminate at the close of business on the last full day
preceding the date fixed for redemption. unless the redemption price is not paid on such
redemption date, in which case the Conversion Righta for such shares shall continge nntil such
price is paid in full. In the event of a Jiquidation, dissalution or winding up of the Company, the
Conversion Rights ahal! terminate at the close of business on the Isat fal] day preceding the dste
fixed for the payment of any such amounts distrithtable on such event to the holders of Serice B
Preferred Stock. In the event of such & redemption or liquidation, dissolution or winding up, the
Company sball provide to sach bolder of shares of Series B Preferred Stock notioc of such
redemption or liguidetion, dissclution ar winding up, which notice shall (i) bo sent at ivast fifteen
(1) days prior to the termination of the Conversion Righta and (i) state the amount per share of
Serics B Profarred Stock that will be paid or distributed on such redemption or liquidation,
dissolution or winding up, as the cadc may be.

(™)  Mechanics of Voluntary Conversion. The Voluntary Conversion of Series
B Preferred Stock shall be conducted in the following mannar:

3
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{) j ] . To convert Series B Preferred

Holder's Delivery Roquirenents

Stock into fil! shares of Conrnon Stock on any «dse (the "Voluntary Convegsion Date”), the
holder thereof shall (A) transmit by facsimile {or otherwiae deliver), for receipt on or pt:inr o
5:00 p.am., Now York time on such date, a copy of & fully executed notice of conversion in the
form attached heroto as Bxhibit 1 {(the "Conversion Notice™), to the Company, and (B) surrender
to a common carie for delivery to the Company as soon ss practicable following such
Voluntary Conversion Date bt in no event later than throe (3) buginess days sfier such date the
criginal certificates reprosenting the shatos of Series B Preferred Stock being converted (or an
indemnification undertaking with respect to such shayes in the case of their logs, theft or
destruction) (the "Preferred Stock Certificatss™) and the originally executed Conversion Notice.

(i) Compsny's Respopsg. Upon recoipt by the Company of a
facsimile copy of a Conversion Notice, the Company shall immediately gend, via facsimile, a
confirmation of receipt of such Convergiont Notice to such holder. Upon reveipt by the Company
of a copy of the flly executed Conversion Notice, the Company or its designated transfer agent
(the "Transfer Agent™), as applicable, ahall, within three (3) business days following the date of
receipt by the Company of the fully executed Conversion Notics (30 long as tho applicable
Preferred Stock Cortificater and original Conversion Notice are received by the Cermpany on or
before such thind business day), issue and deliver to the Deponitory Trust Company (“RTC™)
account on the Holder's behalf via the Deposit Withdmawal Apgert Commission System
(BWAC™ us specified in the Conversion Notice, registered in the name of the holder or iw
designes, for the nomber of shares of Common Stock to which the holder shall be entitled. 1f the
number of sharcs of Preferred Stock reproacnted by the Prefersed Stock Certificate(s) submitted
for conversion is grostar than the mumber of shates of Sorics B Preforyed Stock being converted,
then the Company shall, sz soon as practicable and in no cvent later than three (3) business days
after reosipt of the Preferred Stock Certificate(s) and at the Company's sxpense, issus and deliver
1o the holder a new Prefemred Stock Cortificatc representing the oumber of sharos of Series B
Prefeared Stock not converted.

(ili) Dispute Resplution. In the case of a dispute az o the arithmetic
caiculation of the number of shures of Common Stack to be iasued npon conversion, the
Company shall cansc its Tranafer Agent (o promptly isste to the holder the number of shares of
Commeon-Stock that is not digputed and shall submit the arithmetic calculations to the holder via
facsimile as soon as posaible, but in no evont Iater than two (2) business dzyn after reccipt of
such holder's Conversion Notice. If such bolder and the Company are unable to agree upon the
arithmetic dalculation of the number of shwes of Common Stock to bs issued upon much
converaion within one (1) business day of such disputed arithmetic calculation being submitted
to the holder, them the Company shall within ane (1) busivess day submit vie facaimile the
disputed arithmetic calculstion of the number of shares of Common Stock to be issued upon such
conversion to the Company's Independent, outxide accountant. The Company shall capse the
accountant to perform the calculations and notify the Company and the holder of the results no
later than seventy-two (72) hours from the time it reccives the disputad caleulstions. Such
acoountant's ealculation thall be binding upon ul} parties absent manifest error.  The reasonable

4
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expenses of such necountant in makimg such determination shall be paid by the Company, in the
ovent the holder's calcylation wax coftect, or by the holder, in the ovent the Co;::pmy's
calcuition was correct, of equally by tha Company and the holder in the event that neither the
Company's or tha holder's calcuistion was correet. The period of time in which the Company is
required to effect conversions or redamplions under this Certificate of Diesignation shall be tolled
with respect to the subject conversion or rodemption pending resolution of any dispute by tho
Company made in good faith and in accordance with this Section 5(b)iii).

{iv) Record Holder The person or persons sntitled to receive the
shares of Common Stock issuable upon & conversion of the Serios B Proferred Stock shail be
teeated for all purposes as tha record holder or holders of such aharex of Common Stack on the

Conversion Date.

(v)  Company's Failure 1o Timely Copverl. If within three (3) husincss
days of the Company's receipt of an exccuted copy of the Copversion Notice {10 Jong as the
spplicable Preforred Stock Certificates and orginal Conversion Notice are received by the
Company on or before such third businesa day) (the "Share Dulivery Period”) the Transfer Agent
shzll fiil to issue and deliver to a holder the number of shares of Common Stock to which auch
holder is entitlod upon such holder's converalon of the Series B Proferred Stock or to issue a now
Preferred Stock Certificate ropresenting the number of shares of Series B Preferred Stock to
which mch holder is entitied pyrsuant to Section S(h)ii) {s "Conversion Failure™), in addition to
all other available remodies which suth holder may purmic heveunder and onder the Serics B
Convertibla Preferred Stock Purchase Agrecment (the "Purchase Agreement') among the
Company and the initial bolders of the Series B Proferred Stoek (including indemmification
pursiant to Scotion 6 thareof), the Company shall pay additional damages to such holder on cach
buginess day after such third (3™) buxiness day that such conversion is not dmely effected in an
amount equal 0.5% of the product of (A) the sum of the number of shares of Cammen Stock not
issued to the bolder on & timsly basis pursuant to Section S(b)if) and to which such hotder is
sntitled andd, in the event the Company has failed to deliver & Preferred Stock Catificate to the
bolder on s timely basis pursuant to Section S(b){ii), the number of shares of Common Stock
issunble upon conversion of the shares of Series B Prefesrod Stock represented by such Prefomred
Stock Certificatc, as of the st possible date which the Company could have issued such
Preferred Stock Certificate to such holder without vielating Section S(b)(if) and (B) the Closing
Bid Price {as defined in Section 5(c)iii) below) of the Common Stock on the Iast possible date
which the Compnany could have fsstind sech Common Stock and such Prsferred Stock Certificats,
a3 the eass may be, to sich holder without violating Section S(b)(ii), I the Company fails to pay
the additional damages sex forth in this Section S{b)v) within five (5) husiness days of the date
ncurred, then guch payment shall bear interest at the yate of 2.0% pey month {pro rated for partial
rnoanths) unt] such payments are made.

(©y Counvemion Price.

({3] The term “Conversion Price” shall mean $.80 per share, subiect 0
adjustment under Section 5(d) hereof, Notwithstanding sny sdjustment hercunder, at no time

5
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shall the Convemion Price be groater than $.80 per share; provided, howsver that the Conversion
Price may be greater than 5,80 per share if it is adjusted pursuant to Section S(d)(I).

{ii) Notwithstanding the foregaing to the contrary, if duting any period
(= "Blagk-out Period™, a holder of Series B Preforred Stock is unable to trade any Common
Stock issued or issusble upon conversion of the Series B Proferrad Stock immediately dus lo the
poriponement of filing or dalsy or smapension of offectiveness of a registration statement o
because the Company has otherwise informed such holder of Series B Prefeered Stock that an
existing prospectus cannot be used at that time in the sale or transfer of such Common Stock
(provided that such pestponement, delsy, susponsion or fact that the progpectis cannot be used is
not due to factors solely within the control of the holder of Sevies B Preferred Stock or duc to the
Company exercismng its rights under Section 3(n) of the Registration Rights Agreement (as
defined in the Purchase Agreement)), such holder of Series B Preferred Stock shall have the
option but not the ohligation on any Convergion Date within tea (10) wading days following the
expiration of the Black-out Period of using the Conversion Price applicable on such Conversion
Date or any Conversion Price selacted by such holder of Serigs B Proforred Stock that would
have becn applicable had such Conversion Date boen st any carlier dme during the Black-out
Period or within the ten (10) trading days thereafter.

(i) The term *Closing Bid Price™ ahall mean, for any security as of
anny date, the last closing bid price of such scewrity on the OTC Bulletin Board or other
spplicable sxchange for such secarity as reperted by Bloomberg, or, if no cloging bid price is
repotted for such security by Bloomberg, the last closing trade price of such aecurity as reporied
by Bloomberg. or. if no lust closing wade price is reported for such security by Blootnberg, the
average of the bid prices of any market makers for such security as reported in the "pink sheots”
by the National Quotation Burean, Inc. If the Closing Bid Price cannot be caleulated for such
security on such date on any of the foregoing bases, the Closing Bid Price of such sscnrity on
such date shall bo the fair market value as mutually determined by the Company and the holders
of s majority of the outatanding shares of Series B Preferred Stock.

()  Adivstments of Convergiog Price.

: @ amenie for Stock Splite gud Com . If the Company
shall st any time or from timo o tima after the Isance Date, effect & Mock split of the
outstanding Common Stock, the Conversion Price ghall be proportionately docrenscd. If the
Company shall at any time or frorn time to time after the Iasusnce Date, combine the outstanding
shares of Common Siock, the Cenversion Prics shall be proportionstely increased, Any
adjustmenta under this Section 5(dXi) sbal) be affective st the clore of business on the date the
stock gplit or combination becomen offective.

(ﬁ) AL ¢_for Certain Dividends and ] N
Company ghell ut any time or from time {0 time efter the Issuxnce Date, make or issue oy set &
recard date for the determination of holdere of Common Stock emtitled to reecive a dividend or
other distribution payable in shares of Common Stock, then, and in ench event, the Conversion

6
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Price shall be decroased gs of the Gme of such issuance or, in the event such recond date shall
have been fixed, ra of the closo of business on sich record date, by multiplying the Conversion
Price then in ¢ffect by a fraction: ,

(1)  the numentor of which aball be the total nowber of shares
of Common Stock inmmed ad outstanding immediately prior to the time of guch jesuance or the
close of buainess o such record date; and

{2) thoe denominator of which shali be the total number of
shares of Comraon Stock jssued and outstanding imynsdiarely prior to the timo of such issuance
ot the close of business on muoh record date plus the number of shares of Commeon Stock issuable
in paymont of such dividend o distribution.

ﬁﬁ) dinstroent g 8,10 fvi ; O

Company shall al any time or from time to Himes after the Issuance Date, make or issue of sct a
mcond date for the determination of holders of Commeon Stock ontitiod to receive a dividend or
other distribution payable in securities of the Compaoy other than shares of Common Stock,
then, and in cach event, an appropriate vevision to the applicahls Conversion Price shall be made
andd provision shall be made (by adiustmenta of the Conversion Price or atherwise) so that the
holders of Serios B Profested Stock shall receive upon conversions thereot, in addition to the
number of shares of Common Stock receivable thereon, the number of securities of the Company
which they would have received had their Series B Preforred Stack been converted into Common
Stock on the date of such event and had thereafier, during the period from the date of mich event
to and inchuding the Conversion Dats, retained such gecurities (together with any distribytions
payable theteon during such period), giving spplication to al! adjustments called for during such
period under this Section S(d)iii) with respect to the rights of tho holders of the Series B
Preferred Stock; provided. however, that if such record date shall have been fixed and such
dividend is not fidly paid or if such distribution {s not fully made on the dute fixed therefor, the
Convernsion Price shall be sdjusted pursuant to this paragraph ax of the time of actual payment of
such dividends or distributions; and provided fixther, howsver, that no such adfustment shali be
made if the holders of Series B Prefenved Stock simuitancously receive (x) s dividend or other
distribution of shares of Common Stock in & number equal to the pumber of shares of Commoen
Stock as they would have seceived if a) outstanding shares of Scries B Preforred Stock had been
converted into Common Stock on the date of such event or (y) a dividend or other distribution of
shares of Series B Preferred Stnck which are convertible, as of the date of such evont, into such
nimber of shares of Common Stock as is ogqual to the number of additional shares of Common
Stock being issued with respect to each share of Commaon Stock in such dividend or distribution.

: Gv) Abivstments for Reclannifican Exchanipe or Substitution. If the
Common Stock issuable upon convemion of the Series B Preferrod Stock at any time or fiom
time to time after the Insuance Date shal be changed to the same or different number of shares of
any class or classcs of stock, whother by reclassification, exohamge, substintion or otherwise
(other then by way of & atock split or combination of shares or stock dividends provided for in
Sections 5(d)(i), (i) and (i), or a reorgamization, merger, consolidation, or sale of asscts

7
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provided for in Section 5{(d}{v)), then, and in cach eveat, an appropriate revision te the
Conversion Prico shall be mado and provisions shall be mads (by adjustments of the Conversion
Price or otherwisc) so that the holder of cach share of Sevies B Proferred Stock shall have the
right thetenfter $0 convort such share of Series B Preferred Stock into the kind and amount of
sharen of stock and other securities reesiveble upon reclassification, exchange, substitution or
other changs, by holders of the nomber of sheres of Comomon Stock inlo which sueh sharc of
Series B Prefarmed Stock might have been converted immediately prior to such reclagsification,
exchange, subatitution or other change, all subject to farther adjustment as provided herein.

wli

™ Adigtc N ergcr. ( .
Agsots. If at any time or from time to time after Issusnce Date thero shall be a capital
reorganization of the Company (other than by way of a stock split or combination of shates or
stock djvidends or distributions provided for in Section S(d)({), (i) snd (ili), or a reclagsification,
exchange or stbatitution of shares provided for in Section S(d)(iv)), or &-merger or consclidation
of the Company with or into another corporstion where the holders of outstanding voting
securitios prior to snch merger or consolidation do not own over 50% of the outstanding vofing
socurities of the mergod or conmlidated entity, immediately after such merget or cemsolidation,
of the sule of all or substantially all of the Commpany’s propesties or assets to any other person (an
"Organic Change®), then s a part of such Organic Change an sppropriste revision fo the
Conversion Price shall be made if' seocssary snd provision shall be made if necessary (by
adjustments of the Conversion Price or vthorwise) so that the holder of cach share of Scrics B
Preferred Stock shall have the right thereafter to convert such share of Sories B Prefovred Stock
into the kind and ameunt of shares of stock and other secutities or property of the Conpany or
any succonsor corporstion resolting from Organic Change. In any such eass, appropriate
adjustment ehall be made in the spplication of the provisions of this Section S{dXv) with respect
to the righta of the holdors of the Saries B Preferred Stock after the Organic Change to the end
that the provisions of this Section 5{d)(v) (including any adjustment in the Convension Price then
in effect and the mumber of shares of slock or other seenvitics deliverable upon conversion of the
Beries B Proferred Stock) shall be applied sftor that evont in as nearly an equivalent manner 23

may be practicable,
{vi)

{A) In the event the Company, shall, at any time, from time fo time,
issue or sell any additiona! sharos of Cammeon Stock (otherwise than as provided in the foregoing
subscctions (i) through (v) of this Section 5{d) or purxuznt o Common Stock Equivalents
(hereafter defmed) granted or issued prior o the lesuance Date) (the "Additional Shares of
Comuon Stock”), at a price per share Iess than the Convemion Price, or without conaideration,
ﬂwConvcmionPricc.theuineﬂbmemh insuance shall be adjiustod to that price
(rounded 1o the nearest cent) dotermined by multiplying the Converwion Price by a fraction:

(1) the numeestor of which shall be squal to the sum of (A) the
muymber of ghares of Common Stock outstsnding immediately prior to the issuance of such
Additional Sharcs of Common Stock phgt (B) the number of shares of Carmmon Steck (rounded

8

FIAS4_3

H040000863¢01 3



FiLE Mo.724 04-22 '0D4 12:49  ID:CSC FAx:850 558 1515 PoGE 10~ 22

40R0000863G1 3

to the nearest whole share) which the aggrogate considerstion for the total number of guch
Additional Shares of Commen Stock swo issued wonld purchage at a price per share equal to the
then Conversion Price, and

(2)  the denominator of which shall be equal to the number of shares of
Comynon Stock outstanding immedintely &fter the jssuance of such Additional Shames of
Common Stock.

No adjustment of the number of aharea of Common Stock shall be mads under paragraph (A) of
Section 5{d)(vi) upan the iapuance of any Additional Shares of Common Stock which ars issued
pursnant 1o ths excrcise of any watrants or other subscription or purchase rights or pursuant 1
the cxercise of any conversion or exchange rights in any Common Stock Equivaients (as defined
below), if any such adjustment shall previously have boen made upon the issnance of such
wamrents ot other rights or upon the issunce of such Common Stock Equivalents (or upon the
issuance of any warrant or other vights terefore) pursuant to Section S(d){(vii).

{vii) spesnce of Common Stock Eguivalents. ¥ the Company, at any
time afier the Issuance Date, shall insue any soourities convertible into or exchangeable for,
directly or indirectly, Common Stock {"Convertible Securities™), other than the Series B
Prefared Stock, or any rights or wamants of options to purchase apy such Conunon Stock or
Conveartible Socurities, shall be iasued or sold (collectivaly, the "Common Stock Equivalents™)
and the aggrogate of thoe price per share for which Additional Shares of Common Stock may be
1ssusble thersafter purmuant to such Common Stock Equivalent, plus the consideration received
by the Company for issuanco of such Common Stock Equivalomt divided by the mumber of
sharos of Common Stock isauable pumszant o such Common Stock Equivalent (the "Aggregatc
Per Common Share Price”) shall be leas than the Conversion Price, or if, after any such insnance
of Common Stock Equivalents, the prico per aharc for which Additionaj Shares of Comumnon
Stock may be issusble thereafter js amendsd or adjusted, and much price s 80 amended or
adjusted shall make tho Aggregate Per Common Share Price be less than Conversion Price in
effoct ot the time of mch amendment or adiustrment, then the Conversion Price then in effoet
shall be adjusted pumumt to Soction (S)(d)}vi) sbove assuming that 2l Additional Shares of
Common Stock have been issued pursuant to the Convertible Securities or Common Stock
Equivalems for a purchase price oqual to the Aggregate Per Common Share Price. No
sdjustment of the Convergion Price shall be made under this subsection (vif} upon the issance of
any Convertible Security which is issued pursuant to the exercise of any warmants or other
subseription’ or purchase rights therafore, if any sdjustment aliall previcnsly have been made 10
the exoroise price of such warrants then in effect upon the isguance of such wamants or other
righta pussuant to shis subgoction (vii). No adjustment shall he made to the Conversion Price
upon the issuance of Common Stock putvnmt to the exercias, conversion or sxchange of any
Convertibls Security or Common Stock Bquivaient where an adjustment to the Conversion Price
g;:ﬂ ?alm a8 o remult of the issnance oy purchaae of my Convertible Security or Common Stock

ent. X
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{viily Considomtion for Siock. In cazo any shares of Commoyn Stock or

Convertible' Securities ather than the Series B Prefotrad Stock, or any rights or Wasrants or
options to puzchase sny such Common Stock or Convertible Securities, shall be issued or gold:

{1}  in conneetion with any merger or consolidation in which
the Company ia the muviving corporstion (other than any consolidation or merger in which the
provicusly outstanding shares of Common Stock of the Company ehall be changed to or
exchangwd for the siock or other securities of another corperation), the amount of consideration
therefore shall be, deemed to be the fely value, as datermined ressonably and in goed fith by the
Board of Directors of the Company, of such portion of the sasets and business of the
ponmrviving jont as such Board may detenmine to be atributsble to much shaves of
Commaom Stock, vertible Securitics, rights or warrants or options, a8 the case may be; or

(2)  inthe ovent of any cnnsolidetion or merger of the Company
in which the Company is not the mrviving carporation or in which the previotisly outstanding
shares of Common Stock of the Company shall be changed inte or exchanged for the stock or
other securities of another corporation, or in the event of any salo of all or substantially all of the
asscts of the Company for stock or other securitiez of any covporation, ths Company sha]l be
dormed to have izsued a ninmber of shares of its Common Stock for stock or securities or ather
propesty of the other corporation computed on the basis of the actial exchange ratio on which the
transaction was predicated, and for & eonsiderntion equal to the fhir market value on the date of
such transection of all such stock oy securitios or other property of the other cotporation. If any
such calcuiation resulis in adfvstment of the rpplicable Converxion Price, or the number of
shares of Common Stock issuable upon conversion of the Series B Prefewrsd Stock, the
detormination of the applicable Conversion Price or the number of shares of Common Stock
ismunble updn comversion of the Series B Preforred Stock mmmedintely prior to such merger,
consolidation or sals, shafl be made aier giving effect 1o such sdjustment of the number of
sharos of Comion Stock issuable upon conversion of the Series B Preferred Stock. In the event
any considerntion recsived by the Company for any asecuritiea conzigts of property other than
cagh, the fair market valus thereof st the time of {ssusnce or zs otherwise applicable shall be as
determined in good faith by the Board of Dimciory of the Compeny. In the avent Common Stock
is issued with other shares or securities of other agacts of the Company for consideration whick
covers both, the consideration computad ss provided in this Section (SXd)(viii) shafl be allocatsd
r:mong guch socuritics and assets as detymined in good faith by the Hoard of Directors of the

ompany.

(ix) Rioord Dalg. In case the Campany shall take record of the holders
of its Common Stock or any other Prefaered Stock for the purpose of entitling them to subscribe
for or prrchase Common Stock or Convertible Securitien, then the date of the issue of sale of the
shares of Common Stock ahafl be doemed to be such record date.

' {x) Cortein Iswuce Excomicd. Anything hercin o the contrary
notwithstanding, the Company shall not be regnired to make any adjustment to the Conversion

Price npon (3) the Company's issusnce of any Additional Shares of Commmeon Stock and warrants

e e 4 e — T
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therefare in connection with a morger, acquisition or consolidation, (ii) the Company’s issuance
of Additional Shares of Commeon Stock pursuant to & bons fide firm underwritten public offering
of the Company’s securities, (ill) the Company's isfaance of Additional Shares of Common
Stock or warratts therefore in connection with strategic license agreements so fomg as much
fasuwnces are not for the purpose of raigsing capital, (iv) the Company's ismuance of Common
Stock or the issuance or grants of options to pwychase Common Stock pursaant fo the Company’s
stock option plans and employes stock purchase plans as they now avist, (v} any issuances of
warranls issued purnant to the Purchase Agreernent, and (vi) securities issusd pursuant to the
conversion or exercise of convertible or exercisable securities isaued or ontstanding on or pricr 10
the date hercof or isstied pursumnt 1o the Purchase Agreement.

) Nolmpsirmemi The Company shall not, by amendment of its Axdicles of
Inum;:omﬂon or through any reorganization, tansfer of assets, consolidation, merger,
dissolution, isaue or sale of securities or sny ather volhuniary action, avoid or eeek to avoid the
obaservance or performance of any of the terms to be cbacrverl or performed hersunder by the
Cormpany, but will at 2il times in good faith, assist in the cxrrying owt of all the provisions of this
Soction 5 ad in the taking of all wuch action as may be necossary er appropriste in order 1o
protect the Conversion Rights of the holdom of the Series B Preferred Stock against impairment.
In the cvent a holder shafl eloct to convert any shares of Scrios B Preferred Stock as provided
herein, the Company cannot refuse conversion based on any claim that such holder or Aoy one
ansocistod or sffilisted with such holder has been engagod in any violation of law, unless, an
injunction ffom a court, on notice, restraining and/or sdjoining conversion of all or of said shares
of Series B Preforred Stock shiall have been ismied.

()  Ceificxies aa to Adjugtments. Upon ocewrrence of each adjuatment or
mdjultmmt of the Canversion Price or number of lhmn of Commen Stock issuable upon
conversion of the Scries B Preferred Stock pursnant to this Section 5, the Company at its expense
shal} promptly compute such adfustment or readjustment in accondnnce with the terms hereof and
furnish 10 each holder of wuch Series B Proferred Stock a certificate setting forth such adjustment
and rendiustment, slwmngmdetﬂlmcﬁmupmwmchmch adiustment or ropdjustment is
based. The Company shall, upon wrinen requost of the holder of such affested Serics B
Preferred Stocl, at any time, Aumnish or cause to bo fonighed to auch holder a like centificate
sotting forth such adjustments and readjustments, the Conversion Price in effect &t the time, and
the number of shares of Common Stock and the amowmt, if any, of othey securities ar property
whlchatﬂwumcwouldberwdvdnpnnmonmvmon of & share of such Series B Preferred
Stock. Notwithstanding the foregoing, the Company shall not bo obligated to deliver a certificate
uniess such. vertifionts would reflect an increaze or docrcane of st least one percent of such
adjusted améunt.

(8) Innp Taxey. The Company shall pay mny and all issus and other taxcs,
excluding fodnral. atato or Jocal income taxes, that may be payable.int respoct of any issue or
delivery of shares of Comman Stock on conversipn of shares of Serles B Prefirred Stock

pursuant thereto; provided, howeves, that the Company shall not be obligated to pay any transfer
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taxes mmltmg fiern mny trsnsfor vequested by any holder in connetion with any such
conversion.

(h)  Netices. Al notices and other communications heveunder shall be in
writing and shall bo deemed given if delivered perwonally or by facsimile or thiee (3) business
days following being mailod by certified or registered mail, poatage prepaid, retnn-receipt
requested, addressed to the bolder of Tecord st its addross appearing on the books of the
Company. The Company wili give written notice Yo each holder of Serics B Prefenved Stock at
least twenty (20) days prior to the date on which the Company closes ita bocks or takes a record
(D) with yespect to any dividend or distribution upon the Common Stock, (1) with respect (o any
pro mata subscription offer to holders of Commeon Stock or (II) for determining rights o vote
with respect 1o any Organic Change, dissolution, liquidation op winding-up and in no svent shall
suech notice be provided to sick holder prior to such information being made imown (o the
public. The Company will also give written notice 1o each holdsr of Serics B Preferred Stock at
Jeast twenty (20) days prior to the date on which any Qrganic Change, dissolution, liquidation or
winding-up will take place and in no event shall such notice be provided o such holder prior to
such information being made known to the public,

M Froagtionn] Shareg. No finctional ghares of Common Stock shall bo issned
vpon convarwion of the Series B Proferred Stock. In lien of any fractional shares to which the
holder would otherwise be entitled, the Compuny shall pay cash cqual 1o the product of such
fraction multiplied by the average of the Cloging Bid Prices of the Conmmon Stock for the five
(5} comzacutive mading immediately proveding the Conversion Date.

()  Resgrvation of Common Stogk- The Company shall, so long as any shares
of Serics B Preforred Stock are outstanding, reserve and kecp aveilable out of its authorized end

unissued Common Stock, solely for the purpose of effecting the conversion of the Scries B
Proferred Stock, such number of shares of Common Stock es shall from time to time be
sufficient to. effect the canversion of all of the Series B Preferred Stock then ootstanding. The
initial number of sharms of Comman Stock reserved for conversions of the Scrics B Preferred
Stock nnd each increase in the number of ghares so reserved shall bo allocated pro rata among the
holdeas of the Sexies B Preferred Stock based on the number of shares of Sexies B Preferred
Stock held by sach holder of record at the time of issnance af the Seriss B Preferred Stock or
inerease i the number of reserved shares, a8 the case may he. In the event a hoider shalt goll or
otherwise tranafer any of such holder's shares of Serles B Preforred Stock, sach trunsferes shall
be allocated a pro rats portion of the number of rserved shares of Common Stock reserved for
such trmaforor. Any shares of Commen Stock reserved and which remnin sHocated to any
perenn or entity which does not hold any shares of Series B Preferred Stock shall be allocated to
the remaining holdeys of Series B Preferrad Stock, pro rats based on the number of shares of
Sesiea B Preforred Stock them held by such holder.

(i) W. If sny chares of Common Stock to be reserved
for the purpose of conversion of Scriee B Preferred Stock require reglstraton or listing with or
approval of any governmental suthority, stock cxchange or other regulatory body under any

12
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federal or stat law or regulation or otherwise befora such shares may be validly issued or
deliverod upon conversion, the Company shall, at its »ole cost and expense, in good faith and as
expaditionuly ag pasdible, endeavar to secure such registration, listing or spproval, as the case
may be.

6. No_Procspptive Rights. Bxcept as provided in Soction 5 hereof and in the
Purchase Agreetnemyt, no holder of the Scries B Preferred Sinck shall be entitled o righta to
subsoribe for, purchmas or receive any part of any new of additional shares of any class, whether
now oF horcinnfier mithorized, or of bonds or debentures, or other evidences of indebtadness
convertible into or exchangerble for shares of any class, but all such new or additional shares of
eny class, or any bond, debmiures or other wvidenoea of indebtedness convertible into or
cxchangeable for shares, may be issued snd dispoacd of by the Board of Disectors on such tesms
and for such considerstion (1o the exwnt permitied by law), and to sech person or persons as the
Board of Dircctors in their absohute disciotion may decns advisable.

7. Convepsiog Restrictions.

(3  Notwithmanding anything {o the contrary set forth in Section 5 of this
Certificate of Designation, a1 no time may a holder of sbares of Series B Preforred Stock convert
shares of the Series B Preferred Siock if the number of shares of Common Stock to be issued
pursuant fo such conversion would sxceed, when aggregated with all other shares of Common
Stock owned by such holder at such time, the rmmber of shares of Commion Stock which would
result in nwh holder bencficiaily owning (as determined in accordunce with Section 13(d) of the
Securities Exchange Act of 1934, as samended, and the rules thereunder) in exceas of 4.9% of all
of the Cammon Stock cutatanding at such time; provided, however, that upon a holder of Serics
B Preferved Stock providing tho Company with sixty-one (61) days notice (pursuant to Section
5(i) bereof) (the “Walver Notice™) that such holder would like to walve Section 7(a) of this
Cextificate of Dexignation with regard ¢ any or all sharcg of Common Stock issuable upen
convervion of Serien B Preferrod Stock, thia Section 7(a) shafl be of no force or effect with
rogard to thoge shares of Saries B Proferred Stock referenced in the Waiver Notice.

() Notwithatanding snything to the contrary set forth in Section § of this
Certificate of Designation, st no time may a holder of shares of Seriea B Preferred Stock convert
ghares of tha Scxies B Preferred Stock if the numbet of shares of Common Stock to be issned
pursuant te sach conversion would ¢xceed, when aggregated with all other shares of Common
Stock ownod by such holder at such time, wonld result in such holder benoficially owning (as
detormined in sccordance with Soction 13(d) of the Securities Fxchange Act of 1934, as
amended, and the rules thereunder) in oxcess of 9.9% of the then lasnad and ontstanding shares
of Common Stock nutmndmg at such time; providad, however, that upon s holder of Series B
Proferred Stock providing the Compnny with 8 Waiver Notico that such holder wonld like to
waive Section 7(b} of this Certificate of Detignstion with regard to any or all shares of Common
Brock issuabie upon conversion of Serios B Proforred Stock, this Soction 7(b) shell ba of no force
or effect with regard to those sharss of Serics B Preforred Stock referenced in the Waiver Notice,
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eption on Maio, mmagction. In sddition to &l other
rights of the holders of Serics B Preferrod Stock contsined heyein, sinmltancous with the
occurrence of a Major Transsction (as dofinod helow), sach hatder of Series B Preferred Stock
shall have the right, at such holder's option, o require the Company to redeem all or & portion of
such holder's shares of Series B Preferred Stock #t a price per share of Series B Preferred Stock
equal to 100% of the Liquidation Preference Amount (the "Major Transaction Redemption
Price"); provided that the Compuny shall have the sols option to pay the Major Transaction
Redemption Prico in cash or ghares of Common Steck. If the Company clecta to pay ths Major
Transaction Redemption Price in shares of Conunon Stock, the price por share shall bo basedt
upon the Conversinn Price then in effect on the day precading the date of delivery of the Notice
of Redemption at Optien of Buyer Upon Mgjor Transaction (as hercafies defined) and the holder
gmh shares of Comunon Stock shall have demand rogistration rights with regpect to such

AT08.

{b) : op Triggering BEvenl. Tn addition to all other rights
of the holders of Series B Stock containad herein, after & Triggering Event (as defined
Bbelow), cach bolder of Scrica B Profevrod Siock shall have the right, at such holder's option, 1o
require the Company to redeem a1l or & portion of auch holder's shares of Series B Preforred
Stock at w price per share of Serica B Preferyed Stock equal to 100% of the Lignidation
Preference Amount (the "Triggering Bvent Redamption Price” and, collectively with the "Major
Tranmaction Redemption Price,® the “Redemption Price™); provided that with respect to the
Triggering Bvents described in claunes (i), (ii) and (iif) of Soction 8(d), the Company shall have
tho sole option to pay the Triggering Bvent Redemption Prics in cush or shares of Common
Stock; and provided, farther, that with reapect to the Triggering Bvent described in clause (iv) of
Section B{d), the Company shall pay the Trggering Bvent Redemption Price in cash 11 the
Comprity elects to pay the Triggering Event Redemption Price in shares of Common Stock in
accopdance with this Scction B{(b), the pricc per share shall be based upon the Conversion Price
then in effect on the day preceding the date of delivery of the Notice of Rodemption at Option of
Buyer Upon Triggermmg Event and the holder of mich shares of Common Stock shall have
demand rogistration rghts with respect to such shares.

" "Malor Traussction®. A “Major Transaction® shall be deemed to bave
occurzed At such timo &g any of the following eveqts:

{i) the consolidation, merger or other business combination of the
Company with or into another Perdon {other than (A) pursuant to a migratory merger effected
salely for the purpose of changing the jusrisdiction of incorporation af the Company or (B) a
consofidation, merger or athar business combirtation in which holders of the Company's voling
power immediately prior fo the trangaction continve after ths tensaction to hold, directly ofr
indirectly, the voling power of the marviving entity or entitics nccessary to cloct a majority of the
members ;:f the board of directars (or their equivalent if other than & corparation) of such enfity
or entities).
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(if) the mle or transfer of more than 50% of the Company's asscts
other than inventory in the ordinary courac of business in one or a related series of transactions;
of

(i) closing of a purchass, teader or exchange offer made to the holders
of more than 50% of the outstanding shares of Common 5tock,

@  "Triggering Bvent”. A "Triggering Event” shall be deemed to have
oecutred at zuch time as any of the following events:

{) o long as any shares of Series B Preferred Stock are outstanding,
the offactivencss of the Registration Statement, sfter it becomes effective, (1) lapaes for any
reason (including, withow limritation, the issuance of a stop order) or (ii) s unavailshie to the
holder of the Sarica B Preferrod Stook for sale of tha shares of Common Stock, and such Japse or
unavailability continuea for a perind of tweaty (20) congocutive trading days, and the ahares of
Common Stock inta which such holder's Sesios B Preferred Stock can be copverted cannot be
sold in the public securities markst pursuant to Rule 144{k) {“Role 144(k)"") under the Securities
Act of 1933, az amended, provided that tha cause of mch lapse or unaveilability {8 not due to
factors solely withiy the control of such hnldcr of Series B Preferred Stock;

(ii) the suspemsion from listing, without subsoquent listing on any ons
of, ot the failure of the Common Stock 10 be listed on at lexst one of the OTC Bulletin Board, the
Nasdag National Market, the Nasdag SmaliCap Magket, The New York Stock Bxchange, Inc. or
the American Stock Exchange, Ine., for a period of five (5) commecutive teading dayn;

(iii) the Company's notice 1o any holdor of Series B Preferred Stock,
:mlndins by way of public announcement, M any time, of its inability to comply (including for
any of the réasons described in Section ) or its intention not 1o comply with proper requests for
conversion ufmy Sevies B Profetted Stock into shayes of Commion Stock; or

{iv) the Cmpmy*q failure w0 comply with a Conversion Notice
tendered in ancn:dancc with the provisions of this Certificate of Deesignation within ten {10)
buzincss days after the receipt by the Company of the Conversion Notice and the Preferred Stock

Ceztificates.

(e} i »
No sooner than ﬁﬂam (lS)dayl nurutarthm ten (10) dxy: pnnr to the cunlummadon o{a
Major Transaction, but not prior 1o the public snnouncement of such Major Trnsaction, the
Comparry shall deliver wrinen notice thereof vis facsimile and ovemnight courier ("Nofice of
Major Transaction™) to each holder of Scries B Preforred Stock. At any time after recoipt of a
Notice of Majer Transaction (or, in the event a Notice of Major Trangaction is not delivered at
icast fen (10) deys prior to 3 Major Tranzaction, st any time within ten {10) days prior to » Major
Tiannaction), any holdor of Series B Profored Stock then outstanding may roquire the Compeny
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ta vedoarn, effective immediately prior to the constmmation of such Mujor Transaction, all of the
holder's Series B Proferrod Stock then ontstanding by delivering written notice therzof via
facsimile and ovemight courier ("Notice of Redemyption at Option of Buyer Upon Major
Transaction”) 1o the Company, which Notice of Redemption st Option of Buyer Upon Major
Tranaaction shall indicate (i) the tumber of shares of Series B Preferred Stook thet such holder iz
electing to redeem and (H) the applicahle Major Transaction Redsmption Price, as calculated
puraeant 1o Section 8(r) sbove.

0 Mechanics of Redemption gt _Qotion of Buye pon Triggering Bvent-
‘Within one (1) day after the ocournones of & Triggering Event, the Company shall dsliver written
notice thereof via facsimila and ovemnight courier ("Notice of Triggering Event™) to each halder
of Serica B Preferred Stock. At any time after the carlier of & holder's receipt of a Notice of
Triggering Bvent and such holder becoming sware of & Triggering Bvent, gny holder of Serica B
Proferred Stock then outstanding may require the Company to rodesm all of the Serica B
Preferred Stock by delivering written notice thereof via facsimile and overnight courier (*Notice
of Redemption a! Option of Buyer Upon Trggoring Event”) fo the Company, which Notice of
Redemption ai Option of Buyer Upon Triggenng Bvent shall indicats (i) the number of shares of
Serica B Preferred Stock that such halder is slecting to rodeem and (if) the spplicable Triggering

Event Redemption Price, s caloulsted pursuant to Section B(b) above.

(&) Pryment of Redemption Price. Upon the Company's receipt of & Notice(s)
of Redemption at Option of Buyer Upon Triggering Evant or & Notice(s) of Redemption at
Dption of Buyer Upon Major Transsction from any holder of Series B Proforved Stock, the
Company shrll innmediately notify cach holder of Serims B Preferred Stock by facsimile of the
Company's receipt of sach Notice(s) of Rediomption at Option of Buyer Upon Triggering Event
or Notiee(s) of Redemption at Option of Buyer Upan Major Transaction and cach holder which
has sent such a notice ghall promptly submit to the Company much holder'’s Preferred Stock
Cortificates which such holder has elected ty have redoemed. Other than with reapect to the
Triggering Bvont described in clauss (iv) of Soction B(d), the Company shall hiave the sole option
to pay the Redemption Price in cadh or shares of Common Stock in accordance with Sections
B(a) snd (b) and Seotion 9 of this Certificats of Designation. The Company shall deliver the
applicable Major Trangaction Redemption Price immedistely prior to the consummation of the
Magjor Transaction; provided that a holder's Preferred Stock Cortificates shall have been so
delivered to the Company: provided fizthor that if the Company in unable to redoem ail of the
Series B Preferred Stock to be rodesmed, the Company shall redeem an amount frox each holder
of Series B Prefetrod Stock being redocyned equal o such bolder's pro-rats amount (based on the
number of shares of Borics B Preferred Stock held by such holder relative ta the number of
sharce of Series B Proferred Stock outstanding) of all Series B Preferred Stock being redeemed.
If the Company shal] fail to redecn all of the Sories B Prefeered Stack submitted for redemption
(other than pursuant to a dispiie as 1o the arithmstic cakulation of the Redemption Price), in
addition to any remody such holder of S¢riez B Preferred Stock may have under this Certificate
of Designation and the Purchase Agreement, the applicable Redamption Price payable in respect
of such unredeemod Series B Preferred 8tock shall bear intarest at the rate of 1.0% per month
{prorated for partial months) until paid in full. Unti] the Company pays euch unpaid applivable
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Redemption Price in full to & holder of shares of Series B Preferred Stock submitted for
redomption, such holder whall have the option (ths *Viid Optional Redemption Option®) to, in
Lisn of redamption, require the Company ta promptly yeturn to such holder(s) all of the ghares of
Series B Preferred Stock that were mbmitted for redemption by such holder(s) uader thig Section
8 and for which the apphcnhlaludmpuonl?nwhu nat bae peid, by sending writton notice
thervof to the Company via facsimile (the "Void Optional Redmnption Notice”). Upon the
Company's receipt of sugh Void Optional Redemption Notice(s) and prior to payment of the full
applicable Redoruption Price to such holder, (i) the Notice(a) of Redemption st Option of Buyer
Upon Major Transaction shall be mult and void with respect to those shares of Series B Prefonod
Stock submitted for redemption and for which the spplicable Redemption Prico haa not been paid
and (ii) the Company shall immedistaly rettun sny Sorics B Preferred Stock snbmitied to the
Company by each holder for redemption under this Section 8(d) and for which the applicable
Redemption Prico has not beon paid. A holder's dolivery of a Void Optional Redemplion Natice
and exervise of its rights following such notice shall not cffect the Company's obligations to
make any paymonts which have accrued prior 1o the date of such notice other than interest
payments. Payments provided for in this Section 8 shall have priority to psymeonts to other
stockholders in connection with tMajuthmtlﬁﬁmL

(k) If the Redemption Price upon the

cccurenee of a Majar me-wtmn or B 'Ihuanns Event s paid in shares of Common Stnck and
such shares have oot been provionsly rogistered on  rogistration statement under the Securities
Act, g holder of Series B Prefaved Stock msy make » written request for registration under the
Securities Act puniuant 1o this Sectinn 8(h) of ait of its ghares of Common Stock iisued upon
such Major Treneaction or Triggering Event. The Company shall use its reasonable best efforts
10 canse to be fled and daciared effoctive ax soon as reasonably practicable (but in no event later
than the ninetieth (90™) day aftor such holder's roquest is made) & registwation matemant under
the Securities Act, providing for the sale of all of the shares of Common Stock issned opon such
Mujor Transaction or Triggering Event by such holder. The Company sgress 1o use i
roasoneble bost offorts to koep any such registiation sttement continuously effective for resale
of the Commaean Stock for so long as such holder ahall requast, but in no ovent later than the date
that the shares of Common Stock issuod upon such Major Transaction or Triggering Evont may
be offerad for resale to the public pursuant to Ruln 144(k).

5.  Ipability to Fully Copvert.

D@ i ‘ ?
Company's receipt of » Canvmm Nohne, the Cumpmy cmnnt inguc shares of Coramon Stock
registersd for resale under the Registation Statemetit for any reason, including, without
limilasion, dbecause the Company (1) does not have s sufficient sumber of shares of Cornmon
Stock anthorized and available, (2) ix othetwise prohibited by applicable law or by the rulos or
regulations of any stock exchange, interdealer guotation system or other self-regulutory
organization with jurisdiotion over the Company or ita sccuritica from issninig afl of the Conmymon
Stock which is to be lssnsd t© 2 holder of Serics B Proferrad Stock pursuant to a Conversion
Notice or (3) fails to have a8 sanfficiont number of shares of Conupon Stock registered for roaale
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wnder the Rogistratiny Statemnent, then the Compeny shall issne an many shares of Comon
Steck ax it iv Able to issue in sccordance with such holder’s Conversion Notice and pursuant fo
Section 5(DY30) ahove and, with respest to the unconverted Series B Proferred Stock, the Anlder,
soiely at each holder’s option, can clect, within five (5) busineds drys after receipt of potice from

the Company thereot, 1o0:

@ require the Company to redeem from such holder those Series B
Proferred Stock for which the Company {s uneble to issne Comnon Stock in accordance with
el holder's Conversion Natice ("Mandatory Rederoption™) at a ptice per share equal to the
Mujor Trangaction Redemption Price a8 of wuch Convegsion Date (the "Mandatory Redemption
Price"); provided that the Company shall have the sele aption to pay the Mandatery Redemption
Price in cash ar shares of Commion Stock;

(i)  ifthe Company's inability 1o fully convert Scriea B Preforred Stock
is purmant to Section 9(a)(3) above, require the Company 1 issue reatricted sharcs of Common
Stock in ascordance with such holder's Conversion Notice and pursuant to Section S{b)(iD
above;

(ii)  void its Conversion Notice apd retain or have retumsd, as the case
'maybn,thnshmomeuBmmmﬂmemmbemnvemdpmmanttosuch
holder's Conversion Notico (provided that & holder’s voiding its Conversion Notics shall pot
gffect the L‘;:mpmy’l obligations to make any payments which hve accrued prior to the date of
such notico).

In the event & Holder shall elect to convert any shares of Series B Preferred Stock as provided
herein, the Company cannot refiuze conversion baved on any claim that such Holder or any onc
asgociated or sffilisted with such Holder has been engaged in aoy violation of law, violation of
an agreement to which such Holder is & party or for any reason whatsocver, unless, an injunction
from » court, on notice, rostraining end or sdjoining conversion of all or of said shares of Sevies
B Preferred Stock ahall have been issund.

) ip o icn. The Company ahail |
immediately send vie i‘actmuln to 'y bnldcr of Satiu B memad Stock, upon receipt of &
facsimile copy of a Conversion Notice from guch holder which cannet be fally satisfied as
Asgcribed i Section M) above, & notice of the Company’s inshility to fulty satisfy such holder's
Cunversion Notive (the "Inability to Fully Convert Notice"). Such Inahility to Fully Convert
Notice shall indicate (i) the reason why the Company is unable to fully satisfy such hoider's
Conversion Notice, (ii) the number of Sories B Preferred Stock which cennot be converted and
(iii) the applicable Mandatory Redemption Price. Such holder shal! netify the Company of its
election pursusst 1o Section 9(s) above by delivering written notice via facaimile to the Cornpany
("Notice in Response to nability to Convert”).

(©)  Payment of Reclemption Price. 17 asuch holder shall elect to tave its shares
redeemod pursusnt to Section $(a)i) above, the Company shall pay the Mandatory Redemption
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Price ¢o such holdar within thiny (30) days of the Company's receipt of the holder's Notice in
Reaponse 1o Inability to Convert, pravidod that prior to the Company's receipt of the holder's
Notice in Reaponse to Inability to Convert the Company has not delivered & notice te such holder
stating, fo the sstisfaction of the holder, that the event or condition resulting in the Mandatory
Redemption has besn cured imd sll Comvernion Sharew issuable 1o such holder can and will be
delivered to the holder in accordance with the torms of Section 2(p). If the Company shalfl fail to
pay the applicable Mandatory Redemption Price 1o such holder on & timely bagis sz deseribad in
this Section %(c) {other than pursusnt to s dispuie as to the dotermination of the aithmetic
calenlation of the Redemption Prics), in addition to sny romedy such holder of Series B
Preforred Stock may have onder this Cortificate of Designation and the Purchasc Agreement,
such unpaid amoont shall bear interest at the rate of 2.0% per month (prorated for partial montha)
until paid in full. Usntil the fidl Mandatory Redemption Price is paid in full 10 such holder, such
holder may (i) veid the Mandstory Redemption with respect io those Series B Preferred Stock
for which the full Mandatory Redemption Price has not been paid and (#) receive back such
Serios B Proferrad Swock,

(a) Prg R iption.  In the event the Company receives
a Convergion Notice from mm mm P holdat omeu B Preferred Stock on the same day and
the Company can convert and rodoem some, but 1ot all, of the Serics B Froferred Stock pursuant
to thia Section 9, the Company shall convert and redeem from each holder of Series B Praferred
Stack slocting to have Series B Prefeoed Stock converted and rodeemed at such time an amonnt
equal to snch holder's pro-rats amount (basod on the number shares of Series B Prefarred Stock
held by such holder relative to the number shares of Series B Preferrod Stock outstanding) of i
shares of Series B Preferred Stock being converted sid redeemed at such time.

10. : Prefor a0 o
Additlonal Series B Preforred Stock- MMWManmchn!dm ofnnt lenthanmro—
thirds (2/3) of ths then outstanding shares of Serins B Praferred Stock ghall be required, at 2
meeting attendexi by 1 quorum of the holders of all of shares of Sexies B Proforred Stock duly
valled ar the vote by written consent without a meeting (v) for any changoe to this Cortificate of
Pesignation or the Company's Certificate of Incorpotation which would amend, alter, change or
ropeal any of the powers, designations, preferencon wnd rights of the Series B Preferrod Stock or
{(b) for the issnance of shares of Swies B Preferved Stock pther than pursnant to the Purchase

Agreament.

1. Lost or Stolen Coffificaios. Upon roceipt by the -Compary of cvidence
satisfactory to the Company of the Joss, theft, destruction or mutilation of my Profemred Stock
Certificates rc:pruonﬁng the shares of Sevies B Preferred Stock, and, in the case of loss, theft or
destruction, of any iklemnification undertaldng by the holder to the Company and, in the case of

? mutilation, upon sgrender and cancellation of the Preferred Stock Certificate(s), the Company
shel} execute and deliver new preferred mock mﬂﬁcﬂe(n} of likc tenor and date; provided.
howevet, the Company shall ot be obligated to re-issue Froformed Stock Certificates if the
holder contemporaneously requests the Company to cenvert such shares of Scries B Proferred
Stock into Common Stock.

19
UTI4SI_

404000086301 3



FriX 880 558 1815 PAGE 21- 22
_ S o o ) ) _ . i el Sl .
| . HO04000086301 3

-

FELE No.724 04,22 '04 12357 1D:CSC

12. ) ] et
'l'homndiupm\'idcdmmmﬂmofbcmmmuhaubamuhnwmdmaddmonm
alt ather remedies available yndey this Cartificale of Designation, at taw or in equity (inchiding 2
decres of specific perfopmance and/or other injunctive relict), no ranedy contained herein dhall
be deemed a waiver of compliance with the provisions giving rise to such remedy and nothing
hercin shall limit a holder's right to parwue sctual damages for sny fajlure by the Compmny to
cosnply with the terms of this Certificate of Designation.  Amounts set forth or provided for
heroin with reapect to paymonts, conversion smd the like (and the compuiation thereof) shall be
the anounts to be roceived by the halder thereof and shall not, except as expressly provided
hsrein, be gubject to any other obligation of the Company (or the performance thereof). The
Cowmpany scknowledges that a breach by it of its obligations hereunder wil) cause inreparshle
hsrm to the holders of the Series B Praferted Stock and that the remedy at law for ARy such
breach may be inadequate. The Company therafore sgreos that, in the ovent of any such breach
or threatemed brosch, the holders of the Series B Preferred Stock shall be entifled, in addition to
all other available remedics, to an injunction reatmmining any hreach, withont the necessity of
showing economic loss and without any bond or other security baing required.

13, X + etion. No specific provision contained
in this Cmﬂcatu of DmMon shall lin:ut or umdify any moare gensral provision coptained
herein, This Certificats of Designation shall e deemed o be jointly drafted by the Company
and al] initie! purchasers of the Series B Preferrad Stock smd shall not bo constriled sgainat any
pesson aa the drafter hereof.

14.  Pailurg or Indulgeace Not Waiver. No fuilure or delay on the part of & holder of
Setics B Preforred Sinck in the exarcise of any power, right o privilege harsunder shall operate
a5 & waiver thereof, nor ghall any gingls or partial exercine of any such power, right or privilege
proctude other or further excrvise thereof or of any other right, power or privilege.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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I 'WITNESS WHHRREOF, the hag axacited and suhsodbad this Cextific
and does wifivm the Sropying as rue this 20™ day of April, 2004. 0 this e
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