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SECOND ARTICLES OF AMENDMENT T Tyt
TO U g
AMENDED AND RESTATED ARTICLES OF INCORPORATION .. =%

This Secoad Articles of Amendment (o the Amended and Restaled Ariicles of "flf '
Incorporation of Jibe, Inc. set forth below wag approved by the Corporation pursuant to Section
607.0704 and Section 607.0821, Florida Stahites, by a written: consent of directora of the
Corporation dated as of March 12, 2003 and a written consent of shareholders of the Corporation
dated as of March 12, 2003, The number of votes cast for the amendment by the shareholders as
a single class and by the holders of Common Stock, Series A Convertible Participating Preferred
Stock, and Series B Preferred Stock each as a separate class was sufficient for approval. This
Second Articles of Amendment to Amended and Restated Articles of Amendment shall be
effective on the date and af the time it is filed with the Florida Department of State.

FIRST; The Corparation name is:
Jibe, Inc,

SECOND:  Asticle ILA. (Capital Stock - Generally) of the Corporation’s Amended
and Restated Articles of Incorporation is amended in its entirety as follows:

CLEII

Capital Stock

A, Generally, The authorized capital slock of the Corporation will be 30,000,000
shares, designated as follows:

Class of Stock X , - _ Number of Authorized Shares Par Value
Common Stock 20,000,000 £.001
Preferred Stock 10,000,000 $.001
Series A Convertible Participating 2,178,154 $.001
Preferred Stock
Sertes B Preferred Stock 1,489,000 5.001
Undesignated Preferred Stock 6,332,846 $.001

Pursuant to Section 607.0602 of the Florida Business Corporation Act, the Board of
Directors is authorized, without the approval of the shareholders of the Corporation, to (a)
provide for the classification and reclassification of any unissned shares of Preferred Stock and
determine the preferences, limitations, and relative rights thereof and (b) issue Preferred Stock in
Stevcn W, Yazguez, Esquire
Floridz Bar # CO03042
Foley & Lardney
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one or more classes or series, all within the limitations set forth in Section 607.0601 of the
Flarida Business Corporation Act.

SECOND:  Article II.B.2(a) of the Corporation’s Amended and Restated Articles of
Incorporation is amended in its entirety as follows:

(2) Ranking. Except to the extent that the holders of a myjorily of the Series A Preferred
Stock approve otherwise, the Series A Preferred Stock ranks senior to all of the Corporation’s
Common Stock and each other class or series of its preferred stock, whether already existing or
later created other than the Scrics B Preferred Stock (collectively, the “Junior Securities™).

THIRD: Article IL.C. (Series B Preferred Stock) of the Corporation’s Amended and
Restated Articles of Incorporation is amended in its entirety as follows:

. Series B Preferred Stock

1. Dividends.

(a) Rate. The holders of record of shares of Series B Preferred Stock (“Serfes
B Preferred Stock™) will be entitled o receive dividends (the “Series B Dividends™) in an
amount equal to ten percent (10%) per annum on the sum of $1.00 per share (as adjusted below),
plus previously accrued and unpaid Series B Dividends ({the “Series B Preferred Stock
Dividend Rate”). The base amount on which the Corporation pays dividends (initially $1.00 per
share for the Series B Preferred Stock) will be adjusted as follows: If the Corporation at any
time subdivides (by any stock split, stock dividend or otherwise) ity outstanding shares of any
series into a greater number of shares, the amount in effect immediately before the subdivision
will be proportionately reduced, and conversely, if the cutstanding shares of any scries of Series
B Preferred Stock are combined into a smaller number of sharcs, the amount in effect
immediately before the comhination will be praportionately increased.

{(b)  Accrnal, The Series B Dividends will accrue quarterly and be fully
cumulative, whether or not declared by the Board of Directors, and whether or not there are
profits, surplus, or other legally available funds to pay them. The amount of Series B Dividends
payable for any period that is shorter or longer than a full apnual dividend period will be
compuied on the basis of a 365-day year and the actual number of days elapsed (including the
first day but excluding the last day) oceurring in the period for which the amount is payable.

{c) Payment The Corporation shell pay accrued unpaid Series B Dividends
in one lump sum payment to the holders of Series B Preferred Stock on a Liquidation Event (as
defined below, actual or deemied) or on & Redemption Event (as defined below).

{d)  Priority. The Corporation shall not pay any dividends with respect to any

shareg of the Common Stock or any other class of or series of Preferred Stock (other than the
Series A Preferred Stock) while any shates of Seriea B Prefetred Stock remain outstanding.

2 (03000082515 5)))
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2. Rankipe; Preference on Liguidation.

(a) Rapking. The Series B Preferred Stock ranks senior to all of the
Corporation's Common Stock and Series A Preferred Stock, and each other class or series of its
preferred stock, whether already existing or later created (collectively, the “Series B Junior
Securities™), except to the extent that the issnance of a senior or parity class is approved by the
holders of a majority of the Scrics B Preferred Stock. The Corporation shall not redeem any
shares of the Series B Junior Securities while any shares of Series B Preferred Stock remain
outstanding.

{b) Pavment on Ligyjdation. If the Corporation liquidates, dissolves, or
winds up its affairs (vohmtarily or involuntarily) {a “Liquidation Event”), aftcr paying or
providing for payment of its debts and other liabilities, the Corporation shall pay to the holders
of Series B Preferred Stock, before paying any amount to the holders of Series B Tunior
Securifies, a cash amount for each share of Series B Preferred Stock, #qual to the Serics B
Liquidation Price, as defined below. Ifits assets to be distributed among the holders of Series B
Preferred Stock on a Liquidation Event ars insufficient to permit the Corporation to pay the fisll
Series B Liquidation Price for each share of Series B Preferred Stock, the Corporation shall
distribute its assets among the holders of Series B Preferred Stock ratably based on the respective
amounis otherwise payable to themn.

(c) Deemed Liguidation Event. The following will, at the option of the
holders of Serics B Preferred Stock, be deemed to e a Liquidation Event and trigger the
Corporation’s obligation to pay the Series B Liguidation Price applicable Lo the Scries B
Preferred Stock: (1) a merger or consolidation of the Corporation with or into one or fmore
corporations or other entities that results in the exchange of 50% or more of the outstanding
shares of any class of capital stock of the Corporation outstanding immediately before the merger
or consolidation for securities or other consideration issued ot paid by the other corporation; (2)
the sale or transfer of all or gubstentially il of the assets of the Corporation; or {3} the resale by
sharecholders, in any three-year period, of Common Stock cumulatively constituting 50% or more
of the shares of Common Stock outstanding when the applicable series of preferred stock was
initially issned. The Corporation shall notify the holders of Series B Preferred Stock in writing
{the “Liquidation Event Notice’) not later than twenty (20) days before the sharcholders’
meeting called to approve the Liquidation Event, if any, or within twenty (20) days before
closing of the transaction, whichever is earlier, and shall also notify the holders in writing of the
final approval of the fransaction. The first of these notices shall describe the material terms and
conditions of the pending transaction and the provisions of this Section 2, and the Corporation
shall thersafter give such holders prompt notice of any material changes. The option of the
holders of Series B Prelerred Siock to have the foregoing events treated as Liquidation Events
may be exercised by written notice given to the Corporation within, twenty (20) days of the
notifying holders' receipt of the Liquidation Event Notice. If the requirements of this subsection
2(c) are not complied with in connection with the Liquidation Event, the Corporation ghall
cither:

(1)  canse the closing of the deemed Liquidation Event to be postponed until
the requirgments of this subsection () have been complied with; or

(((H03000082515 5)))
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(2)  cancel the transaction that constituted a deemed Liquidation Event, in
which event the rights, preferences and privileges of the holders of Series B Preferred
Stock shall revert to and be the same as such rights, preferences and privileges existing
immediately before the date of the first notice referred to in subsection (c).

{d) Liguidation Price. The “Series B Liguidation Price” will be the
amount of $1.00 per sharc (adjusted pursnant to subsection (&) below) plus accrued and wapaid
Series B Dividends.

(e} Pavment and Adjnstment of the [ jqnidation Price. The Corporation

shall pay the Scries B Liquidation Price to the electing holders of Series B Preferred Stock upon
the consummation of the event freated as 2 Liquidatdion Event under Section 2(c). The
Corporation shall pay interest to each holder of Series B Preferred Stock at the Default Rate on
any part of the Liquidation Price not paid when due, If the Corporation at any time subdivides
{by any stock split, stock dividend or otherwise) its outstanding shares of Series B Preferred
Stock into a greater number of shares, the Seriss B Liquidation Price in effect mmediately
before such subdivision will be proportionately reduced, and conversely, if the outstanding
shares of Serics B Preferred Stock are combiped into a smaller number of shares, the Series B
Liquidation Price in effect imunediately before the combination will be proportionately increased.

3. Redemption.

(a) Generally, Subject to the ferms and conditions of this section, any holder
of Series B Preferred Stock may require the Corporation to redeem its shares of Series B
Preferred Stock with cash at the Series B Liquidation Price (the “Redemption Price™) on the
occurrence of any financing trangaction in which the Corporation receives fimding of more than
$100,000, other than in cormection with an issuance of Series B Preferred Stock. The
Corporation shall pay to each holder of redeemed Series B Preferred Stock dividends at the
Default Rate on any amount of the Series B Liguidation Price not paid when due.

(b) otice from the Series B Preferred Holder. The Corporation shall
promptly notify the holders of Series B Preferred Stock of any proposed financing transaction
that would Lrigger their right to redemption. The holders of Series B Preferred Stock will have at
least ten days to elect to have their shares redeamed by notifying the Corporation, specifying the
number of shares of Series B Preferred Stock to be redecmed (the “Redeemed Shares™).

€) Closing. ‘Uhe Corporation shall pay the applicable Redemption Price to
each holder of Redeemed Shares when the holder delivers to the place spacified in its notice (1)
the certificate(s) evidencing the Redeemed Shares, a3 applicable, and (2) transfer instrument(s)
sufficient to transfer to the Corporation the Redeemed Shares, free of any adverse interest. Ifa
holder redeems less than all of the shates evidenced by a certificate, the Corporation shall issuc
and deliver to the holder a new certificate evidencing the unredeemed shares, all at the
Corporation’s expense.

4. Conversion. The shares of Series B Preferred Stock are not convertible into
Common. Stock.,

. ((@E03000082515 5)))
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5. Yoting. On matters for which the holders of shares of Series B Preferred Stock
are entitled to approve a matter or vate separately as a class, each holder will be entitled t0 one
vote for each of its shares and the vote of a majority of the outstanding shaves of Sexies B
Preferred Stock will constitute the action of that ¢lass.

6. Authorization of Additional Classes of Shares, So long as shares of Series B
Preferred Stock remain ouistanding, the Corporation will not, without the vote or prior written

consent of holders of a majority in interest of the then outstanding shares of Series B Preferred
Stock authorize the creation of 2 new class of shares having dividend rights or liquidation
preferences equal or superior 1o the Series B Preferred Stock, or improve the dividend rights or
liquidation preferences of the Series B Junior Securities such that they become equal or superior

to the Series B Preferred Stock,
7. Amendment of Articles of Incorporation. So long as any shares of the Series B

Preferred Stock, the Corporation will not, without the affirmative vole of holders of 2 majority in
interest of the affected series of preferred stock voting together as a single class, in addition to
any other votie, consent, or approval required by law or otherwise, amend the Corporation's
Articles of Incorporation or Bylaws in any manner which adversely affects the relative rights and
preferences of the Series B Preferred Stock or changes any of the rights, preferences, or interests
of the Series B Preferred Stock.

8. No Reissuance of Shares. Any shares of Series B Prefemred Stock redeemed or
otherwise reacquired by the Corporation will be canceled and not available for further issnance.

9. Notices. Any notice required by the provisions of this Article II to be given to the
holders of shares of the Series B Preferred Stock shall be deemed given (1) upon personal
delivery to the party io be notified, (ii) when sent by confirmed telex or facsimile if sent duting
normal business hours of the recipient, if not, then on the next business day, (i) five days after
having been semt by registered or certified mail, retum receipt requested, posilage prepaid or (iv)
one day after deposit with a nationally recognized overnight courier, specifying next day
delivery, with written verification of receipt. All communications shall be sent to each holder of
record at his address appearing on the books of this Corporation.

10.  Savings Clause. The Corporation and the holders of the Series B Preferred Steck
intend to comply strictly with applicable law regulating the maximum allowable rate or amount
of interest that may be charged and collected on amounts due with respect to the Series B
Preferred Stock. Accordingly, the maxinmun aggregate amount of interest and other charges
constituting intcrost under applicable law that are payable, chargeable, or receivable with respect
to the Series B Preferred Stock shall not exceed 158% simple interest per annum or any lesser
allowabls amount under applicable law. The Corporation shall not be liable for any amounts in
excess of the maximum lawfil amounts, and any excess interest charged or collected by the
holdets of the Series B Preferred Stock will constitute an inadvertent mistake and, if charged but
not paid, will be cancelled automatically, or if paid, will either be refunded to the Corporation or
credited against future amounis owed by the Corporation to the holders of the Series B Preferred
Stock, as applicable, at the discretion of the Corporation.

5 (((H03000082515 5)))
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FOURTH: Article ITI (Directors) of the Corporation’s Amended and Restated Articles
of Incorporation is #mended in its entirety as follows:

ARTICLE W\ ~ Directors
1. ﬂgmhg[ of Members of Board of Directors. The Board of Directors of the

Corporation shall consist of up to three (3) Directors, of which: (a) a majority of the Series A
Preferred Stock will nominate and elect two (2) directors (the “Preferred Directors™), and (b) a
majority of the Common Stock will nominate and elect one (1} director (the “Common
Director™). The holders of the Common Stock for purposes of this Section 1 and Section 2
below shall not be determined on an as-converied basis, but rather by the identification of the
holders of Common Stock on the record date of the election.

2. Desiepation of Nominees. A majority of the shares of Series A Preferred Stock
may nominate and elect the Preferred Directors. A majority of the shares of Common Stock may
nominate and clect the Commeon Diregtor. If the holders of the Series A Preferred Stock or
Commen Stock, as the case may be, fajl to nominate and elect a person to serve as director, that
position on the Board of Directors will be left vacant until they do so.

3. Removal of Direclory; Election of Suceessors. The holders of a majority of the

Series A Preferred Stock or the holders of a majority of the Comunon Stock, by mutual consent,
may each remove the respective directors that they designated pursnant to Section 2, with or
without cause, by notice to the Corporation. If a director is so removed, resigns, s unable to
serve, or for any other reason 2 vacancy in a Board position occurs, then the holders of shareg
that clected that director may replace the director. In each case, the applicable class or series
may act by written notice to the Corparation, signed by holders of a majority of the outstanding
shares of that class or series, or by action at a meeting catled for that purpose.

4, ompeosati and Awndit Committees, The Corperation establishes s
Compensation Committee and an Audit Committee of the Bosrd of Directors, The
Compensation and Audit Committees of the Board of Directors will be composed solely of
non-managemet, non-employee outside directors. The Compensation Commitice and the Audit
Cormmitlee will each consist of two directors, both of whom are the Preferred Directors. The
Corporation shall not pay management salaries and other “compensation” (as that term is defined
in Section 8.5 of the Investment Agreement dated 2s of August 13, 2002), except as approved by
the Compensation Commitiee of the Board of Direciors.

5. Quorum of Board of Directors. A quorum for the transaction of business at all
meetings of the Board of Directors shall be 2 majority of the number of directors comprising the

Board of Directors; however, so long as the holders of the Series A Preferred Stock are entitled
to eleci one or more dirgctors to the Board of Directors, at least one Preferred Director is
required for a quorum of the Board of Directors, However, the presence of at least one Preferred
Director will not be required for a quorum of the Board of Directors with respect to a particular
Board meeting, if all Directors receive proper, advance written notice of the meeting and no
Preferred Director attends the meeting,.

¢  (((H03000082515 5)))
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6. Expense Reimbgrsement. The Corporation shall reimburse the directors for all

reasomable out-of-pocket expenses (including travel and lodging) incurred by a director in
connection with serving in the position, including but not limited to the cost of attending

tneetings of the Board of Directors.

Executed: March 125 2003,

7.

{(((H03080082515 5)))



