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OMNICLUSTER TECHNOLDGIES, INC.
| 4850 BLUE TARE DRIVE SUITE 900
BOCh RATON, FL 33431

SUBJECT: OMNICTLUSTER TECENQLOGIRS, INC.
REF: PO00O0Q45946

He received yvour elactrnniaally transmitteg documant, Howaver, the
document hag not been £iled, Please make the following torrections and
refax the complete decumant, ineluding the electranic filing cover gheet.

The amendment must be adoptad in ona of the following manners:

(1)Tf an amendment wag approved by the shareholdera, one of the following
statements must be cehtained in the document.

(aJA statement that the nupber of votes oggi for the amendment by the

shareholder —ar=
(B)If more than onpe voting group was entitled to vote on the

amendment, 3 statement designating each voting group entitled ko vote
separately on the amendment and a statement that the number of votes cast

for the aman archoldars in aaanh veting group Was sufficient
for Spproval by that voting group,

{2)If an amendwent was adopted by the incorporatars ar heard of directors
without shareholder action.

Plaase include the exhibit (s) referredq to in your decument.
EXBIBIT "A" MUST BRE ATTACHED SINCE IT IS S0 MENTIONED.

Ploase return your document, aleng with a copy of this letter, within §p
days or your Tiling will ke consideraed abandonaed.

If you have any questions Bonecaerning the £lling of your Sccumant, plaase
o3ll (850) 4R7-6880.

Karen Gibaon FAX Zud. #: HOLDD0OG68073
Corporate Spaeoialist Letter Number: 401700032333

Division of Corporationg - P, 0. BOX 8827 -Taliabassee, Flofida 82314
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] ARTICLES OF AMENDMENT TO THE AMENDED AND RES
INCORPORATION
OF OMNICLUSTER TECHNOLOGIES, INC., A FLORIDA CORPORATION

In accordance with the terms of Section 607.1006 of the Florida Business Corporation Act,
OMNICLUSTER TECHNQLOGIES, INC., a Florida corparation (the “Corporation™), hereby
adopts the following amendment to its Articles of Incorporation:

Article V is hereby amended to read as follows:
ARTICLE V.

I ‘
CAPITAL STOCK
ty to issus a maximum of 60,000,000 shares of

The Cowporation shal] have the authori
per share and 35,000,000 shares of Preferred Stock

Cememen Stock having & par valne of £0,0001

having no par value,
The Preferred Stock may be issued in one or mere series as shall from time 1o tme he
ard of Direciors as hereinafter provided, The Board of
solutions from time to time adopted providing

created and authorized to bs issued by the Bo
Directors is sxprassly rized, by resolution or re
for the issuance of any seties of the Perferved Stock, to the extent not fized by the provisions
hereinafter set forth or otherwise provided by law, to dstermine that any series of Preferred Stock
shall be without voling powers and fo fix ang state the voting powers, full or limited, if any, the
: designations, powers, preferences and relative, participating, optional and other special rights, if
any, of the shares of each serjes of the Preferred Stock, and the qualifications, Limitations and
vestictions thereof.  The number of vates cast for the amendment by the
shareholders was sufficient for approval.
23,100,000 sharcs of Prafarred Stock ara designated as Seties A Convertible Preferved Steck
having no par value with the powers, preferences and ralative patticipating, optional or other special
nights, and qualification, limita_tiens or restrictions sei forth in Exhibit “A” hereto.
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FRE SToC EST TICY
Prefe Stock

Section 1. Participating Dividends. Tn the event that the Corparation declares or
pays any dividends upon the Commaon Stock (whather payable in cash, securities or other
property]) other than dividends payable solely in shares of Common Stack, the Corporation shall
also declave and pay 1o the holders of the Series A Proferred Stock at the same tirse that it
declares and pays such dividends to the holders of the Common Stock, the dividends which
would have been declared and paid with respect to the Common Stock issuable vpon conversion
of the Series A Preferred Stock had 41 of the Owistanding Series A Preferred Stock been
converted immediately prior to the record date for such dividend, or if no record date is fixed, the
date as of which the record holders of Common Stock entitled to such dividends are to be
determined. In the event that the Corperation declares or pays any dividends upon the Serjes A
Preferred Staek (whether payable in ¢ash, aecurities or other Froperty} other than dividends
payable solely in shares of Seties A Prefarred Stack, the Corporation shall also declare and pay
dividends to the holders of the Common Stock at the same time that it declarss and pays snch
dividends to the holders of the Serics A Preferred Stock.

Section 2. Liquidation.

(2} Payment Upon Liquidatiop. Upen any liquidation, dissolution or winding up
of the Corporation (whether voluntary or involuntary) or upen a sale, merger or reorganization of
the Comoration pursuant to which there ig a Change of Ownership, each holder of Series A
Preferred Stock shall be enfitled to ba paid an amount in cash equal to the sum of the aggregate
Liquidation Value (pius all acerned and wipaid dividends thereon) of all Shaves held by such
holder plus the amount that sueh halder of Series A Preferred Stock would receive on an is if
converted basis with the holders of the Common Stock a3 3 single class in the distribution of
assets of the Corporation with respect to the Common Stock befors any distribution or payment
is made upon any Junior Securities. .

If upon any sueh liquidation, dissolution or winding up of the Corporation oz upon
a sale, merger or reorganization of the Corporation pursuant to which there jc 3 Change of
Owanership, the Corporation's assets to be distributed among the holders of the Seties A Prefesred
Stock are imsufficient to bermit payment to such holders of the aggregate amomwnt which they are
emtitled to be paid under this Section 2, then the entire assets available to be disteibuted 1o the
Corporation’s stockholders shall be distributed pro rata among such holders based upan the
aggregate Liguidation Value (plus all acerued and unpaid dividends) holders of the Seriss A
Preferred Stock held by each sach holder.

(b) Genergl Provisions. Nat less than 60 days prior to the payment date statad
therein, the Corporation shal) mail written natice of any such liguidation, dissolution ar winding
up to each record halder of Serics A Preferred Stock, setting forth in raasonable detail the amount
of proseeds to be paid with tespect to each Share and eaeh share of Comnon Stock in sonnection

with such liquidation, dissolution or winding up. The consolidation or merger of the Corporation
HO1004069073
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into or with any other entity or entities {whethar or not the Corporation is the surviving entity),
the sale or transfer by the Corporation of ail or any part of ils assets, the reduction of the capital
stock of the Carporation and any other form of rocapitalization or reorganization affecting the
Corporation pursuant to which control of the Company is transferred shall be deemed tobea
liguidation of the Corparation within the meaning of this Section 2.

Section 3. Redemptions

8o long as any Series A Preferred Stock remaing outstanding, without the prior
written consent of the Majority Holders of the outstanding shares of Series A Preferred Stock, the
Corporation shall not, nor shall it peemit any Subsidiary 1o, redeem, purchase or otherwise
acquire directly or indivecrly any Junior Securities, nor shall the Corporation divectly or indivectly
pay or declore any dividend or make any distribution upon any Junior Securities.

(3)  Redemption upon Request. At any time after Avgust 10, 2004 (the
duled Redemption Data”), the Majority Holders of the shares of the Series A Preferred
Stock shall have the right to require the Corporation to redeem all byt not less fham all of the
Seriss A Preferred Stock at a price per share equal 1o the Liquidation Value thereof (plus sli
declared and accrued dividends therson) npan 90 days written notice {o the Corporation {a

“Redemptien Noties"),

(b}  Redemption Payments. For each share of the Series A Preferred Siock
which s ta be redeemed hereunder, the Comoration shall be abligated on the Redemption Date
to pay to the holder thereof (upon swrrender by sueh holder af the Corporation's principal office
of the certificate representing such share of the Series A Prefared Stock) an amount in eash
equal to the Liquidation Value of such Share (plus all accruad and unpaid dividends thereon), If
the finda of the Corporation legally available for redemption of such shares of the Series A
Prefarred Stock an any Redemption Date are insufficient to redeem the total number of shares of
the Series A Preferved Stoek to be redeemed on such date, those funds which are Isgally available
shall be nzed to redeetn the maximum possible number of shares of the Series A Praferred Stack
Pro rata aymong the holders of the shares of the Series A Preferred Stock to he redeemed based
upon the aggregate Liquidation Value of such shares of the Serics A Preferred Stock held by
sach sueh holder (plus all acensed and unpaid dividends thereon). At any time thereafter when
additional funds of the Carporation are legally available for the redemption of shares of the
Series A Preferred Stoek, such funds shall immadiately be used ta redeem the balancs of the
shares of the Series A Preferred Stock which the Corporation hag become abligated to redesm an
any Redemption Diate but which it has not redeemed.

(¢}  Dividends Afier Redemption Date. No share of the Series A Preferred
Stock shall be entitled to any dividends acerning after the date on which the Liguidation Value of
such share of the Series A Preferred Stock {plvs all accrued and unpaid dividends thereon) is paid
to the halder of such share of the Series A Preferred Stock. On such date, all rights of the holder
of such share shall cease, and such share of the Series A Prefenved Stock shall no longer be
deemed to be jssued and outstanding,

HO1000062073
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(d)  Redeemed or Otherwise Acquired Shares, Any shares of the Series A
Preferred Stock which are redesmed or otherwise acquired by the Cerporation shall be canceled
and retired to authorized but unissned shares and shall not be reigsued, sold or transferred.

(e)  Other Redemptions or Acquisitions. The Corporation shall not, nor shall

it permit any Subsidiary fo, redeem or otherwise acquire any shares of Series A Preferred Stock,
except a3 expressly authorized herein, ‘

(§3) ial Redemptions,

(i)  IfaChange in Ownership has occurred or the Corporation obtains
knowledge that & Change in Ownership is proposed to oceur, the Corporation shall give prompt
written notice of such Change in Ownership describing in reasonable detail the material terms
and date of consummation thereof o each holder of Serics A Preferred Stock, but in any event
such notice shall not be given later than fiva days affer the aceurrence of such Change in
Ownership, and the Corporation shall give zach holder of Series A Preferred Stock protapt
written notice of any material change in the tenms or timing of such transaction. Any holder of
Series A. Preferred Stock may requirs the Corparation 1o redeem all or any portion of the Series
A Preferred Stock awned by such holder at a price per share of Series A Preferred Stack equal to
the greater of (a) the Liquidation Value therzof (plus ali acerued and unpaid dividends thereon),
or (b} an amount equal 1o the number of shares of Conversion Stock then issuable upon
conversion of such Shares multiplied by the cansideration payahle with respect to each share of
Comman Stack in such Change of Ownership, by giving written notics to the Corparation of
such election prior to the later of (a) 21 days after receipt of the Corporation's notice and (b) five
days prior to the consummation of the Change in Ownership {the “Exniration Pate™), The
Corporation shall give prompt written notice of any such election to all other holders of Series A
Preferred Stack within five days after the receipt thereof, and each such holder shall have vat]
the later af (3) the Expiration Date or (b) 10 days after receipt of such second notice to request
redemption hereunder (by giving written notice fo the Corporation) of all or any portion of the
Series A Preferred Stock cwned by such holder.

Ubon receipt of such election(s), the Corporation shall be obligated to
redee the aggregate number of shares of Series A Preferred Stoek spesified therein an the later
of (3} the occurrence of the Change in Ownership or (b} fve days after the Corporation’s receipt
of such election(s). If any proposed Changa in Ownership doss not seour, all vequests for
redemption {n connection therewith shall be automatically rescinded, or if'there has heen a
rraterial change in the terms or the timing of the transaction, any holder of Series A Preferred
Stock may rescind such holdera request for redsmption by giving written notice of such
rescission to the Corporation,

()  IfaFundamental Change is proposed to oceur, the Corporation
shall give written notice of such Fundamental Change deseribing in reasenable detail the material
terrs and date of conswmmation thereof 1o cach holder of Series A Preferred Stock not fmore
than 45 days nor less than 20 days prior to the consummation of such Fundamental Change, and
the Carporation shall give each holder of Seriss A Preforred Stock prompt written notice of any
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material change in fhe tanng or timing of such transaction, Any holder of Series A Preferred
Stack may require the Corporation to redeem all or any portion of the Series A Prefirred Stock
owned by such holder at a price per Share equal to the greater of (a) Liquidation Value thereof
{plvs all accrued and unpaid dividends thereon) or (b) an amount equal to the number of shares of
Conversion Stock then issuable upon conversion of such Share multiplied by the consideration
payable with respect to each share of Common Stack in such Fundamental Change, by giving
writlen notice to the Corporation of such election prior to the later of (2) ten days prior to the
consummation of the Fundaments) Change or (b) ten days after receipt of notice from the
Comporation. The Corporation shall give promipt wiitten notice of such election to all other
holders of Series A Preferred Stock (but in any event withis five days priar to the consummation
of the Fundamental Change), and each such holder shall have until twe days after the receipt of
snch notice to request redemption {by written notice given fo the Corporation) of all or any
portion of the Series A Preferred Stock owned by such holder.

Upan receipt of such election(s), the Corporation shall be obligated to
redeem the aggregate number of shares of Serjes A Preferred Stock specified therein wpon the
consummation of such Fundamental Change. If any proposed Fundamental Change does not
occur, all requests for redemption in eannection therewith shal] be awomatically rescinded, or if
there has been a material chanps in the terms or the timing of the transection, any holder of
Series A Preforred Stock may rescind such holder's request for redemption by delivering writien
notice thereof 1o the Corporation prior to the consummatian of the transaction,

Section 4. Votins Rights.

(a)  The holders of the Series. A Preferved Stock shall be eatitled 1a notice of
all stockhalders meefings in acoordance with the Corporation's bylaws, and the holders of the
Series A Preforred Stock shall be entitled to vote on 4l matiers submitied to the stockholders for
& vare together with the holders of the Common Stack voting together as a single class with each
share of Common Stock entitled to one vate per share and each Share of Series A Preferred Stock
entitled to one vote for each share of Common Stock issusble upon conversion of the Series A
Preferred Stock as of the record date for such vote or, if ne record date is specified, as of the date
of such vate,

(t)  The affimative vots of the Majority Holders of the ouistanding shares of
Series A Preferred Stock, acting by writtens consent ar voting separately as a single class in
persan or by proxy, at a special or annual mesting ¢f stockholders calleq for the purpese, shall be
necessary to authorize the Corporstion to take any of the following actions (herein, each a

“Reglricted Action™):

(i)  authorize, or increase or permit any Subsidiary to authorize ov
increase, the anthorized number of shares of, or issne additional shares of Series A Preferrad
Steck or any elass ar serjes of the Corporation's or any Subsidiary”s capital stock ar aptions,
warrants or othey rights to asquire any such capital stock ranking with respect to liquidation
grafarence. dividends or voting rights, senior in right to, or pari passn with the Series A Preferred

toek; ’
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(it}  amend, repeal or ¢hange, directly or indivectly, any of the
pravisions of the Articles of Incorporation of the Corparation ar the bylaws of the Corporation in
any manner that would alter or change the powers, proferences or spocial Tights of the shares of
Series A Preferred Stock 30 as 1o affect themn adversely;

Gif}  authorizs or effect, or permit any Matetia) Subsidiary te authorize
or effect, the sale, lease, license, abandonment or other disposition of all or substantially all of
the assets of the Corporation or any Material Subsidiary or the meerger or consolidation of the
Corporation or any Matetial Subsidiary with any other Person as a result of which the
shareholders of the Corporation inumediately prior i such merger and consolidation shall ewn
less than a majority of the voting securities of the swrviving corporation, unless such transaction
results in each holder of Series A Preferred Stock, or its snecassor or assigns as the case thay be
receiving proceeds equal to or excesding the greater of (A) four (#) times the criginal aggregate
purchase price of the Sexies A Preferred Stock ar (B) a 50% internal rate of return (in cach case,
based on the original $.50 per share valuatian of the Series A Preforred Stock);

(i) authorize the Carporation to, or permit any Subsidiary to incay,
create, assume, become or be lisble, directly, indircetly or contingently, in any manner with
vespect to, or permit to exist, any indebtedness or liability for borrowed money, other than
indebtedness under capital leases or the like, i£the aggregate of all such outstanding indebtedness
and liabilities of the Cotporation or any Subeidi ary excends the principal amount of §200,000;

(v}  authorize or effect the declaration ot payment of dividends or other
distributions upon, or, pursuant to a stock repurchase plan adapted by the Roard, redeem or
repurchase any equity securities of the Corporation;

(vi)  authorize or effent an amendment or change to the Corporation's
Articles of Iacorporation or bylaws to increass the size of the Corperation's Board beyond 7
Persons; and

(vii} euthorize or effect any increase in the munber of shares of
Common Stock reserved for issuance pursuant to the Corporation’s Stock Option Plan.

Section 5, Conversion,
(8)  Conversion Frocedure.

()  Atany time and from time to fitne, any holder of Series A
Preferred Stock may convert gl gr any partion of the Series A Preferred Stnck {including any
fraction of a Share) held by such holder into a number of shares of Conversion Stock computed
by multiplying the number of Shares to be converted by the Liquidation Value, and dividing the
vesult by the Conversion Price then in effest. All shares of'Series A Preferred Stock shall
automatically convert into Commen Stock at the same ratio set forth in the preceding sentence
upon (A} the election of the Majori ty Holders of the then cutstanding shaves of Series A
Preferred Stock, or (B) the consummation of a Qualificd Public Offering.

1
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{i)  Except as otharwise provided herein, each conversion of Series A
Preferred Stock shall be desmed to have been effected as of the close of business on the date on
which the certificate or certificates representing the Series A Preferred Stock to be converted
have been surrendered for conversion at the principal office of the Corporation. At the time any
such conversion has heen effoctad, the rights of the holder of the Shares converted as a holder of
Series A Preferred Stock shall cease and the Person or Persons in whose NAmE Or Rames any
certificate or centificates fior shares of Conversion Stock are to be issued upon such conversion
shall be deemed to have becoms the holder ar halders of recand of the shares of Conversion
Stock represented thereby. ' : :

(i} The conversion rights of any Share subject to redemption
hereunder shall terminate on the Redemption Date for such Shaze unless the Corporation has
failled to pay to the holder thereof the Liquidation Value of such Share (plas ail zecrued and
unpaid dividende thereon). '

(i}  Notwithstanding any other provision hereof, if & conversion of
Series A Preferred Stock is to be made in connection with a Fublic QOffering, a Change in
Ownarship, 8 Fundamental Change or other ransaction affecting the Corporation, the canversion
of any Shares of Series A Preferred Stock may, a the election of the holder thereof, be
conditioned upon the consummation of such transastion, in which ¢ase such conversion shall not
be deemed to be effective unti] such transaction has heen consummated,

(¥} Assoon as possible after a conversion has been effected (but in any
event within five business days in the case of subparagraph (a) balow), the Corporation shall
deliver to the converting holder:

€1)  acertificate or certificates representing the number of
shares of Conversion Stock issuable by reason of such conversion in such name or names and
such denomination or denominations as the converting holder has spacified; and

()  acertificate representing any Shares of Series A Preferred
Stock which wera represented by the certificate or certificates delivered to the Corporation in
connection with such conversion but which were pot converted,

{vi) I for any reason the Corparation is unable to pay any postion of

* the accrued and unpaid dividends on Serjes A Preferred Stock heing converted, such dividends

shaI‘llbe paid &s & ot or shall be paid in cash as soon as practicable for the Company to pay such
dividends.

{(vil)  The issuance of certificatas for shares of Conversion Stock upon
conversion of Series A Preferrod Stock shall be made withowt charge to the holders of such
Series A Proferred Stock for any issuance tax in vespect thereof or other cost incurred by the
Corporation in connection with such conversion and the related issuance of shares of Conversion
Stack, Upen conversion of each share of Series A Preferrad Stack, the Corporation shall take afl
such actions as are necessary in order to insure that the Conversion Stock issuable with respect to

HO1900069073
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such conversion shall be validly issued, fally paid and nonassessable, free and clear of all taxes, '
lieas, charges and encumbrances with respect to the issuancs thereof,

(i) The Comoration shall not close its boaks against the transfer of
Series A Preferred Stock or of Conversion Stack isswed or issuable upan conversion of Scrics A
Preferred Stock in any manner which interfores with the timely conversion of Seties A Preferred
Stack, The Corporation shall assist and cooperate with any holder of Shares of Series A
Preferred Stock, at such holder's expense, reguired to make any governmental filings or obtain
any goverunental approval prior 1o or in connection with any conversion of Shares hersunder
(inchuding, without limitation, making any filings required to be made by the Corporation).

(ix)  The Corporation shall at a1l times reserve and keap available ont of
its authorizad but unissued shareg of Conversion Stock, solely for the purpose of issuance upon
the conversion of the Series A Prefirred Stock, such number of shares of Conversion Stack
issuable ypon the conversion of all outstanding Series A Preferred Stock. All shares of
Conversion Stock which are so {ssuable shall, when fssned, be duly and validly issued, fully paid
and nonasseasable and frae from all taxes, Hens and charges, The Caorporation shall take all such
actions as may be necessary to assure that all such shares of Canversion Stock may be so issued
without violation of any applicable Jaw or governmental regnlation or any requirements of any
demestic securities exchangs upon which shares of Conversion Stack may be listed {except for
official notice of issuance which shall be promptly delivered by the Corporation upon each such
fssuance). The Corparation shall not take any action which would cause the anmber of
authorized but unisswed shares of Conversion Stack to be less than the number of such shares
required to he reserved harsunder for issuance upon conversion of the Series A Preferred Stock.

(x)  Ifany fractional interest in a share of Conversion Stock would,
except for the pravisions of this subparagraph, be delivered wpon any conversion of the Series A
Preferred Stock, the Corporation, in lisu of delivering the fractional share therefot, shall pay an
amount 14 the halder thereaf equal to the Market Price of such fractional interost as of the date of
conversion,

(®  Conversion Price.

()  The initial Conversion Price shall ba 5,50, Fn order to prevent
dilution of the conversion rights granted undsr this Section $, the Conversion Price shall be
subject o adjustment fom time to time pursuant to this Section §,

(i)  Ifand whenever on or after the oniginal date of issuance of the

Serias A Prefarved Stock the Corporation issues or sells, or in azcordance with paragraph 5(¢) is
deemed 1o have issued or sold, any shares of its Cormmen Stack or equivalents thereaf (ather
than (A) to Persons (but niot Founders) pursvant to the Corporation’s Stock Option Plan subject
to Section S(h)(iii) ar (B) upon the exercise or conversion of Comumon Stock equivalents
outstanding on May 23, 2001) for a consideration per share less than the Coanversion Price in
effect immediately prior to the fitne of such issue or sale, then forthwith upon such issue or sale
the Conversion Price shall be reduced to the Conversion Price detesmined by dividing (1) the

QSR 11:2048 HO1000069073
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sum of (x) the product derived by multiplying the Conversion Price in effect immediately prior to
such issue or sale times the number of shares of Common Stack Deemed Outstanding
immedjately prior fo such issue or sale, plus (y) the consideration, if any, received by the
Corporation upon such issae or sale, by (2) the number of shares of Comnion Stock Deemed
Outstending immediately after such issus or aale.

{Jii)  There shall be no adjustment in the Conversion Price a5 a result of
any issue or sale (or decmed issue or aale) of sharcs of Common Stock to employees, directors
and consultants (but not Founders) of the Corporation and its Subsidiaries pursuant to stock
option plans and stock ownership plans approved by the Corporation's Board and the Majority
Holdeys of the Series A Preferred Stock; provided, however, in the event any person {other than a
person exercising an option) purchases capital stock of the Corporation as a vesult of presmptive
or other rights that refate 1o the Corporation’s stock aption plan, the Conversion Price shall be
adjusted so that the holders of the Series A Preferred Stock receive the same percentage interest
in the Corporation upon conversion after such purchases as they would have receivad prior fo
such purchases, in each case, 4s and when each such purchase ocours,

(iv)  In additien to the antidilution protection muvided to the holders of
Shares of Series A Preferred Stock in this Section 3, the holders of Shares of Series A Preferved
Stock shall receive additional antidilution protection to the extent any more favorable protection
is given to International Business Machincs Corporation so that such helders have at Ioast equal
protection.

(¢}  Eifect on Conversion Price of Certain Events. For purposes of
determining the adjusted Convarsion Price under paragraph 5(b), the following shall be
applicable:

()  Issuance of Rights or Options. If the Corporation in any marmer
grants or selis any Options and the price per share for which Commeon Stock is issuable upon the
exercise of such Options, or upon conversion or exchange of any Convertible Securities issuable
upon exercise of such Options, is less than the Conversion Price in effect immediately prior to
the time of the granting ot #ale of such Options, then the total maximum number of shares of
Common Stack issnable upon the exercise of such Options o upon conversion or exchange of
the total maximum amownt of suoh Canvertible Securitios issuable upon the exercise of such
Optiens shall be deemed to be outstanding and to have been issued and sold by the Corporation
at the time of the granting or sale of such Options for such price per share. For purposes of this
paragraph, the “price per share for which Common Stock is issuable™ shall be determined by
dividing {A) the tota) amount, if any, recsived or receivable hy the Corparation as consideration
for the granting or sale of such Options, plus the minimum aggregate amount of additional
consideration payahble to the Corperation upon exercise of all such Options, plus in the case of
such Options which relats to Canvertible Securities, the minimum aggregate amount of
additional consideration, if any, payable to the Corporation upon the issuance or sale of such
Convertibie Securitiss and the conversion or exchange thereof, by (B) the total maximum
number of sharas of Common Stack issuable upon the exercise of such Qptions ot upon the
conversion or exchange of all such Convertible Secirities issuable upon the exercise of such
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Options. No further adjustment of the Conversion Price shall be made when Convestible
Securities are actually issued upon the exercise of such Options ar when Common Stock is
actually issued upon the exercise of such Options or the conversion or exchange of such
Convertible Securities,

(i)  Issuence of Convertible Sacurities. If the Corporation in any.

mammner issues or sells any Convertible Securities and the price per share far which Common
Stock ia issughls upon canversion or exchange thereof is less than the Conversion Price in effect
immediately prior to the time of such issue or sala, then the maxinurm number of shares af
Common Stock issuable upon conversion or exchangs of such Canverfible Securities shall be
deemed to be outsianding and to have been issued and sold by the Corporation at the time of the
issuance or sale of such Convertible Securities for such price per share. For the purposes of this
paragraph, the “price per ghare for which Commen Stock is jasiabla” shall be determined by
dividing (A) the fotal amount received or receivable by the Corporation as consideration for the
jssue or salc of such Convertible Sscurities, plus the minimum aggregate amount of additional
consideration, if any, payable fo the Corporation upon the conversion or exchange thereof, by (B)
the total maximum number of shaves of Common Stock issuable upan the conversion or
exchange of all such Convertible Securities. No further adjustment of the Conversion Price shal
be made when Common Stock is actually Issued upon the esnvarsion or exchange of such
Convertible Seeurities, and if any such issue or aale of such Convertible Securities is made upon
axercige of any Options for which adjustments of the Convatsion Price had been or are to be
made pursuant 1o other provisions of this Section 5, no further adjustment of the Conversion
Price shal] be made by reason of such issve or sale.

(i)  Change in Qption Pri wearsion Rate. If the purchase price
pravided for 1n any Options, the additiona! consideration, if any, payable upon the conversion or
exchange of any Convertihle Sscurities or the rate at wlich any Convertible Secorities are
convertible inta or exchangeable for Common Stock changes at any time, the Cenversion Price
in effect a1 the time of such changa shall be immediately adjusted to the Conversion Price which
would have been in effect at such time had such Options or Convertible Securities stifl
autstanding provided for such changed parchase price, 2dditional consideration or conversion
rate, as the case may be, at the time initially granted, issued or sold; provided that if such
adjustenent wonld result in an increase of the Conversion Price then in effect, such adjustment
shall not be effective until 30 days after written notice thereof has been given by the Corporation
to all holders of the Series A Preferred Stock. For purposes of paragraph 5(¢), if the terms of any
Option or Convertible Security which was outstanding as of the date of issuance of the Series A
Preferred Stock arc changed in the manner described in the immediately preceding sentence, then
such Option or Convertible Security and the Common Stock deemed issuable upon exercise,
conversion: or exchange thereof shall be deemed to have heen issued as of the date of such

change; provided that no such change shall at any time cause the Conversion Price hereunder to
be increased.

N (v)  Treamment of Expived Ontions and Unexercised Convertible
Securities. Upon the expiration of any Option or the termination of any right to convert or
exchange any Convertible Security without the exercise of any such Option or right, the
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Conversion Prics then in effect hersunder ghall be adjusted inunediately to the Conversion Price
which wonid have been in effect at the time of such expiration or termination had such Option or
Convertible Security, to the extent ontstanding immediately prior 1o such expiration or
termination, never been issued; provided that if such expiration or termintation wanld result in an
increase i the Conversion Prics then in effact, such increase shall not be effective until 30 days
after written notice thereof has been given to all holders of the Series A Preferred Stock. For
purposss of paragraph 3(c), the expiration of fermination of any Option or Convertible Secunity
which was outstanding as of the date of issuance of the Series A Preferred Stock shall not cause
The Convarsien Price hereunder to be adjusted unless, and only to the extent that, a change in the
terms of such Option or Canvertible Security caused it to be destried to have heen issued after the
date of issuance of the Series A Prefemved Stock.

{v}  Caleulation of Consideration Received, If any Commaon Steck,
Option or Convertible Security is issued or aold or deemed 1o have been issued or sold for cash,
the consideration received therefor shall be deemed to be the amount received by the Corporation
therefor (net of discounts, commissions and related expenses). If any Common Stock, Option ar
Convertible Security i issued or sold for a copsideration other thau cash, the amount of the
consideration other than cash received by the Corperation shail be the fair value of such
cansideration, except where such consideration consists of securities, in which cas¢ the amount
of consideration received by the Corporation shall be the Market Price thereof as of the date of
receipt. If any Comimon Stack, Option or Convertible Security is issued to the owners of the
non-sarviving entity in connection with any merger in which the Corporation is the surviving
corporation, the amount of consideration therefor shall be desmed to be the fair value of such
partion of the net assets and business of the non-surviving entity as is attributsble to such
Commen Stack, Option er Convertible Security, as the case may be, The fair value of any
consideration other than eash and securities shall be determined jointly by the Corporation and
the Majority Holders of the oulstanding Series A Praferred Stock. If such parties are unable to
reach agreement within a reasonable period of time, the fair value of such consideration shall be
detexmined by an independent appraiser experienced in valuing such type of consideration jointly
selected by the Corperation and the Majority Holders of the awstanding Series A Preferred
Stoek. The determination of such appraiser shall be final and binding upon the parties, and the
fees and expenses of such appraiser shall become by the Corporation.

_ (vi) Iniperated Transactions. In case any Option is issued in connection
with the issue or sale of other securities of the Corporation, together camprising one integrated
transaction in which no specific consideration is atlocated to such Option by the parties thereto,
the Option shall be deemed 1o have been issued for a consideration of $.01,

{vil) Treasury Shares, The number of shares of Common Stock
cutstanding af any glven time shall not include shares owned or held hy or for the sccount of the
Corporation o7 any Subsidiary, and the dispasition of any shares so owned or beld shall be
considered an isgue or sale of Common Stock,

{viii) Record Date. Ifthe Corporatian takes arécord of the helders of
Common Stack for the purpose of entitling tham (a) to receive a dividend or other distribution
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payable in Common Stock, Options or in Converiible Securities oy (b) to subseribe for or
purchase Common Stock, Options or Convertible Sscurities, then such record date shall be
deemed to be the date of the issue or sale of the shaves of Common Stock decmed to have been
issued ot sold upon the declaration of such dividend or upon the making of such other
distribution or the date of the granting of snch right of anbscriptinn or purchase, as the case may
be.

(d}  Subdivision or Combination of Comion Stoek. If the Corporation at any
time subdivides (by any stack split, stock dividend, vecapitalization or otherwise) ane or moye
elasses of iis outstanding shares of Common Stnck info a greater muvber of shares, the
Convession Price in effect imimediately prior to such subdivision shall be propartionately
reduced, and if the Corporation at any time combines (by reverse stack split or otherwise) one or
more classes of its outstanding shares of Common Stock into 3 smaller number of shares, the
Conversion Price in effect immediately prior to such combination shall be proportionately
increased.

(e) i 12ation, Rec ton, Consolidation, Merger oy Sale. Any
recapitalization, rearganization, reclassification, consolidation, merger, sale of all or substantially
all of the Corporation's assets or other transaction, in each case which is effected insuch a
manuer that the holders of Common Stock are entitled to receive (either directly or upon
subsequent liquidation) stoek, securities or assets with respect to or in exchange for Cormmon
Stock, is referred 1o herein as an “Organic Change.” Prior to the consummation of any Orgenic
Change, the Corporation shall make appropriate provialons in form and substance satisfactory to
the Majority Holders of the Series A Prefared Stock ther awtstanding, to insure that each of the
holders of Series A Preferred Stock shall thereafter have the right to acquire and receive, in liew
of or in addition to {as the case may be) the shares of Conversion Stock imumediately theretofore
acquirable and receivable upen the conversion of such holdei's Series A Preferred Stock, such
shares of stack, securities ov assets as such holder would have reeeived in connection with such
Organic Change if such holder had converted its Series A Prefarred Stack immediately prior to
such Organic Change. In each siich case, the Corporation shall also make appropriate provisions
it form and substanes satisfactory fo the Majority Holders of the Series A Preferred Stock then
outstanding, to insure that the provisions of this Seetion 5 and Section 6 hereof shall thereafter be
applicable ta the Series A Preferred Stock (including, in the case of any such consolidation,
merger o sale in which the sucoessor entity or purchasing entity is other than the Corporation, an
immediate adfustment of the Conversion Price to the value for the Common Stock reflested by
the terms of such consolidation, merger or sale, and a corresponding immediate adjustment in the
numbey of shares of Cenversion Stock acquirable and receivable upon conversion of Series A
Preferred Stock, ifthe value so reflected is less than the Conversion Price in effect immediately
prior 1o such consolidation, merger or sale). The Cornoration shall not effect any such
consalidation, merger or sale, unless prior to the consummation thereof, the successor entity (if
other than the Corporation) resulting from consolidation or merger or the entity purchasing such
assels assurnes by written instrument in form and substance satisfactory to the Majority Holders
of the Series A Preferred Stock then owtstanding, the obligation to daliver to cach such halder
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such shares of stock, securities or assets as, in accordance with the furegoing provisiens, such
holder may be entitled to acquire.

(f)  Certain Eyenis. Ifany event ocouvs of the type conternplated by the
provisions of this Section 5 but not expressly provided for by such provisions (including, without
limitation, the granting of stock appreciation rights, phantom stock rights or other rights with
equity fdatures), then the Corporation's Board shall make an appropriate adjustment it the
Conversion Price so as to protect the rights of the holders of Series A Preferred Stock; provided
that nio such adiustment shall increase the Conversion Price as otherwise determined purswant to
this Section 5(F) or decrease the number of shares of Conversion Stock issuable upon conversion
of each Share of Series A Preferred Stock,

(g} Notices,

()  Immediately upan any adjustiment of the Conversion Price, the
Corparation shall give written notice thereof ta all holders of Series A Preferred Stock, setting
Torth in reasonable detail and cettifying the calculation of such adjustment,

(i)  The Corporation shall give written notice to afl holders of Series A
Preferred Stock at least 20 days prior ta the date on which the Corporation closes its boeks or
takes a record (8) with respect (o any dividend or distribution upon Common Stock, (b) with
respect to any pro rata subscription offer to holdera of Common Stock or {¢) for determining
rights to vote with respect to any Organic Change, dissolution or liquidation.

(iii)  The Corporation shall also give writteh notice to the holders of
Series A Preferred Stock at least 20 days prior to the date on which any Organie Change shafl
take place. .

Section §. Purchase and Subscription Righis,

(@  Ifatany time the Corporation grants, issues or sells any Optiens,
Convertible Securities or rights to purchase stock, warrants, securities ar other praperty pro rata
to the record holders of any clags of Common Stock (the “Purchase Rights™), then each holder of
Series A Profurred Stock shall b entitled to acquire, upon the terms applicable to suck Purchase
Righis, the aggregate Purchase Rights which such holder could have acquired if such holder had
held the number of shares of Conversion Stock acquirable wpon conversion of such holder's
Series A Preferred Stock immediately before the date on which a record is taken for the grant,
issuance or sale of such Purchase Rights, or if no such record is taken, the date as of which the
record holders of Conunon Stock ave to be determined for the grant, iseue or sale of such
Purchase Rights.

(b}  Unless (i) prohibited by rle, regulation, order or other writing of the
Securities and Exchangs Commission, or (i) reasonably determined by the underwriter(s) to
have a material adverse affoct on such underwriter(s) ability to market the Corporation’s initial
Public Offering {such determination accompanied by adeguate explanation to be provided in
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writing ta the halders of the Serios A Preferred Stock), upon the Corporation’s imitial Public

Offering, each holder of the Series A Preferred Stock, shall be entitled to acquite its pro rats
portion of an aggregate of (10%) ten percent (or a lesser percantage to be reasonably determined
by the underwriter(s) if the (10%) ten percent amount i3 reasonably datermined by the
underwriter{s) to have g material adverse affect on such underwriter(s) ability to market the
Corporation’s initia) Public Offering (such determination accompanied by adequate explanation
te be pravided in writing fo the holders of the Series A Preferred Stock)), of the total securities
offered in and at the per share price of the initial Public Offering.

Section 7. Events of Noncomplianca,
(a)  Definition. An Event of Noncompliance shall have ocourved if:

(i)  the Corporation fails Yo make any redemption payment with respect
1o the Series A Preferred Stock which it is required to make hersumder, whether or not such
payment is legally permissibla or js prohibited by any agresment fo which the Corporation ia
subject;

(ii}  the Carporation breaches or otherwise fails to perform or cbserve
any oiher covenant or agreement set forth herein or in the Purchase Agrsements and such breach,
failure to perform or observe such covenant or agreement is not cured by the Carparation within
60 days after writlen notice to the Corporation from any holder of the Series A Preferred Stock of
the treach of ar failurs to perform or observe such covenant or agreement; provided that nio
Event of Noncompliance shall hiave accwrred under this subparagraph (i) if the Corparation
establishes (to the reasonable satisfaction of the Majority Holders of the Series A Preferred Stock
then outstanding) that (a) the particular Event of Noncompliance has not been caused by
knowing or purpessful conduet by the Corporation or any Subsidiary, (b) the Corparation has
exercised, and continues to exercise, best effarts jo expeditionsly cure the Event of
Nencomplimnee (3f cure is poasible), (c) the Event of Noncompliance is not material 1o the
financial condition, operating results, operations, assets or businass prospects of the Corporation
and its Subsidiaries, taken as a whole, and (d) the Event of Noncompliance is not material 1o any
holder's investment in the Sevies A Preferred Stock;

(ii))  any representation or warranty contained in the Purchase
Agreements or requited to be furnished 1o any holder of Series A Prefarred Stack pursuant to the
Purchase Agreements, o any information contained in writing required to be firnished by the
Corporation or any Subsidiary to any holder of Series A Preferred Stock, is falss or misleading in
any respect on the date made or fumighed which resnlts in a “Losg” or Losses to the Corporation
in exvess of $100,000 in the aggregate. Loss as used herein means any loss (incloding
diminution in value), liability, demand, claim, action, cause of action, cost, damage, deficiency,
tax, penalty, fine or expense, whether or not arising out of third party claims (including, without
limitation, interest penalties, reasenable aftorneys’ faes and axpenses, court costs and all amounts
paid in investigation, defensg or settlement of any of the foregoing);
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(iv)  the Carporation or any Subsidisry makes an assigament for the
benefit of creditors or admite in writing its inability to pay its debts generally as they become
dus; or an order, judgment or decree is entered adjudicating the Corparation or any Subsidiary
bankrupt or insolvent; or any order for relief with respeet to the Corporation or any Suhsidiary is
entered under the Federal Bankruptcy Code; ot the Carporation or any Subsidiary petitions or
appliss to any tribunal for the appointment of a custodian, trustee, receiver or liquidator of the
Corporation or any Subsidiary or of any substantial part of the assets of the Carporation or any
Subsidiaty, or commences any praceeding (other than a proceading for the voluntary liquidation
and dissolution of a Subsidiary) relating to the Corparation ar any Subsidiary under any
bankruptey, reorganization, arrangement, insolvency, readjnstment of debt, dissolution or
lignidation law of any jurisdiction; or any such petition or application is filed, or any such
procesding is commenced, against the Corporation or any Subsidiary and either (2} the
Corporation or any such Subsidiary by any ast indicates its approval thereof, consent therete or
acquiescence therein or (b) such petition, application or procseding is not dismissed within 60
days;

{V)  @&judgment in excess of $250,000 is rendered against the
Corparation or any Subsidiary and, within 60 days afier eniry thereof, such judgment is not
discharged or execution thereof siayed pending appeal, or within 60 days after the expiration of
any such stey, snck judgment is not discharged; or

(vi)  the Corperation or any Subsidiery dafaults in the performance of
any obligation or agreement if the effect of such default is io cause an amonnt exceading
$250,000 to become due prior {0 its stated matority or to permit the holdar or holders of any
obligation ta cause an amount excaading $250,000 to hecomes due prior io its stated maturity.

(h)  Conseqneness of Bvents of Noncompliance.

()  Ifan Eventof Noncompliance of the type described in
subparagraph 7&(iv) has occurred, at the option of the Majority Holdars of the shares of Series A
Preferred Stack, all of the Series A Preferred Stock then outstanding shall be subject 1o
immediate redemption by the Corporation (without any action on the part of the holders of the
Series A Proferred Stock) at a ptice per Share equal to the Liquidation Valug thereof (plus all
acerued and unpsid dividends thercon). In such event, the Corporation shall immediately redeem
8l Series A Prefarred Stock upon the ocowrrence of such Event of Noncompliance.

()  If any Event or Events of Noncompliance of the type described in
subparagraphs 7a(i) or 7a(ii) exist for an aggregats of 180 days (whether or not such days are
consecutive), at fhe aption of the Majority Holders of the shares of Series A Preferred Stock, the
Conversion Price of the Serieg A Preferred Stock shall be reduced immediately by 10% of the
Conversion Price in effect immediately prior to such adjustment (the “Firat Adjustment™). If any
Event or Events of Noncompliahce exist for an aggrepate of 180 days afier the First Adjustmant
{whether or not such days are consecutive and whether or net such days immediately fallow the

~ First Adjustnent), at the option of the Majority Holders of tho shares of Series A Preferred

Stock, the Conversion Price shall be reduced immedistely by 10% of what the Conversion Price
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would have been immediately prior to such adjustment if the First Adjustment had not been
made (the “Second Adjustment™), If any Event or Events of Noncompliance exist for an
ageregate of 180 days after ths Second Adjustment (whether or nof such days are consecutive
and whether or not such days immedizately follow the Second Adjustment), at the option of the
Majority Folders of the shares of Series A Preferred Stoek, the Canversion Price shall be
reduced immediately by 10% of what the Conversion Price wonld have been imugnediately prior
io such adjustment if the First and Second Adjustiments had not beer made. In no svent shall any
Conversion Price adjustmient bo rescinded, and in no event shall thera be tore than three
Conversion Price adjustments pursuant to this subparagraph.

For example, assume that the Conversion Price of the Series A Prefemed Stock is $4.40.
If Events of Nancompliance are in existence for an agercgate of 180 days, the Conversion
Price would be reduced immediately by 10% of $4.40, or $.44, for a new Conversien
Price of $3.96. If Eventy of Noncompliaice exist for an additional 180 days, the existing
Conversion Price would be reduced by 10% of what the Conversioa Price would have
been if there had been no previous adjustment puzanant to this paragraph (i.e., $4.40), or
$.44, for a new Conversion Price of $3.52. Then assume that there is a two-for-one stock
split, in which case the Conversion Price would be decreased herevnder from $3.52 to
$1.78, and assume that Events of Nancompliance exist for an additional 180 days. In this
case, the Conversion Price would be reduced by 10% of what the Conversion Price would
have been immediately prior to such adjustment if there had been no pravious
adjustments pursnant to this paragraph (i.e. $2.20), or $.22, for 2 new Conversion Price of
$1.54, :

(i) Ifeny Event of Noncompliance has oceurved and continues
uncured for 30 days after written notics to the Board, the number of directors constituting the
Corporation’s Board shall, at the request of the Majority Holders of the Series A Preferrad Stock
then outstanding, be increased by two (or such other amount required to give the holders of the
Series A Preferred Stock a minimum majority of the Board), and the holders of Series A
Preferred Stock shall have the special right, voting separately as & single class {with each Share
being entitled to one vote) and to the exclusicn of all ather classes of the Corporation's stock, to
elect individuals to fill such newly created directarships, to remove any individuals elected to
snch directorships and to fill any vacancies in such directorships. The special right of the holders
of Series A Preferred Stack to elect two extra members of the Board may be exercised at the
special meeting called pursuant to this subparagraph (iv), at any smnusl or other specia] mesting
of stockholders and, to the extent and in the manner permitted by applicable law, pursuant to a
written consent in lieu of a stockholders meeting. Such special right shall continue until such
time s there is no longer any Event of Noncompliance in existence, at which time such specis)
right shall terminate subject to revasting upen the occurrence and eantinuation of any Eveat of
Noncompliance which gives rise to such special right hersunder.

At any time when such special right has vested in the holders of Series A
Proferred Stack, a proper officer of the Corporation shall, upon the written request of the
Majority Halders of the Series A Preferred Stack then outstanding, addressed to the seeretary of
the Corporation, cali a special meeting of the holders of Series A Preferred Stock for the purpose
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of electing directors pursuant to this subparagraph. Such meeting shal! be held at the earliest
legally permissible date at the principal office of the Corporation, or ai such other place
designated by the halders of at Jeast 10% of the Series A Preferred Stock then outstanding, 1f
such meeting has not been calied by a proper officer of the Corparation within 10 days afler
personal serviee of such written request upon the secretary of the Cosporation or within 20 days
after mailing the same 1o the secretary of the Corporation at its principal office, then the Majority
Holders of the Series A Preferrad Stoek then autstanding may designate in writing one of their
number (o call such meeting at the expense of the Corporation, and such meeting may be called
by such Person so designated upon the notice required for annual meetings of stackholders and
shall be held at the Corporation's principal office, or at such ather place designated by the
Majerity Holders of the Series A Preferred Stack then outstanding, Any holder of Series A
Preferred Stock 50 designated shatl be given access to the stock recard books of the Corporation
for the purpose of causing a meeting of stockholders to be called pursuant to this subparagraph,

AT any meeting or at any adjournment therenf at which the holders of
Series A Preferred Stock have the special right to elect divectors, the presence, in person or by
proxy, of the Majority Holders of the Series A Preferrad Stack then ouistanding shall be required
1o conatitute a quorum for the election or removal of any director by the nlders of the Series A
Preferred Stock exercising such special right. Tha vote of a majotity of such quorum shall be
required to elect or remove any such director. ‘

Any director so elected by the holders of Saries A Preforred Stock shall
continue ta serve as a director until the expiration of the lesser of (2) 4 period of three months
following the date on which there is not longer any Event of Noncompliance in existence or (b)
the remaining period of the fitll term for which such director has been elected, After the
expiration of such three-montk period or when the full term for which such director has been
elected ceases (provided that the special right to elect directors has ferminated), as the case may
be, the tlumber of directors constituting the Board of the Corporation shall decrease to such
vwurmber as constituted the whole Board of the Corporation immediately prior to the ocewvence of
the Evesit or Events of Nancompliance giving rise to the special right to elest directors.

(v}  If any Bvent of Noncompliance exists, each holder of Seties A
Preferred Stock shall also have any other righis which such holder is entitled 1o under any
contract or agreement at any time and any other rights which such holder may have pursuant to
applicable faw.

Section 8. Regisipation of Trangfer,

The Corporation shall keep st its principal office a rogister for the registration of
Saries A Preferred Stock. Upon the swrrender of any certificate representing Series A Preferred
Stock at auch place, the Carporation shall, at the regquest of the recond holder of such certificate,
execnie and deliver (at the Corporation's expense) a new certificate or cartificates in exchange
therefor representing in the aggregate the number of Shares represented by the surrendered
eertificate. Each auch new certificate shall be registered in such name and shall vepresent such
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number of Shares as is requesied by the holder of the surrendered certificate and shall be

substantially identical in form to the surrendered ceriificate,

Section 9. Replacement.

Upon receipt of evidence reasonably satisfactory to the Corporation (an affidavit
of the registered holder shall be satisfactory) of the ownership and the loss, theft, destruction or -
mutilation of any certificate evidencing Shaves of Series A Preferred Stock, and in the casg of
any such loss, theft or destruction, upon receipt of indemnity reasonably satisfactory to the
Corporation (provided that if the holder is 2 financial institution or athar institational investor its
own agreement shall be aatisfactory), or, in the case of any such mutilation upen surrender of
such certificate, the Corporation shall (at its expense) execute and deliver in lien of such
certificate a new certificate of like kind represeniing the number of Shares of such ¢lass
tepresented by such lost, stelen, destroyed or mutilated ceriificate and dated the date of such lost,
stolen, destrayed or mutilated certificate.

Section 10, Definitions.

“Chagge in Qwnershin means any sale, transfer oy issuance or series of sales,
transfers and/or issuances of Common Stock by the Corporation or any holders thereof which
vesults in any Person or group of Persons (as the term “group” is used under the Securities
Exchange Act of 1934), other than the holders of Cotumon Stock and Series A Preferred Stock as
of the date of hereof, owning (8) more than 50% of the Commen Stock eutstanding on 2 fially-
diluted basis at the time of such sale, wansfer or issnance or series of sales, transfers and/ar
issuances or (b) capital stack of the Corporation possessing the voting power (under ardinary
circumstances) ta slect a majority of the Corporaiion's Board.

“Common Sjock™ means, collectively, the Corporation's Comman Stock and any
capital stock of any class of the Corporation hereafier authorized which is not Iimited 1o a fixed
sum or percentage of par or stated value in respect to the rights of the halders thereof to
pasticipate in dividends or in the distribution of assets upon any liquidation, dissolution or
winding up of the Corporation.

“Conpron Stock Deemed Ontstanding” means, at any given time, the number of
shares of Common Stock actuaily outstanding at such time, plus the number of shares of
Common Stock desmed io be ontstanding pursuant to subparagraphs 6(c)(i) and 6(c)(ii) hereof
whether or not the Options or Convertible Securities are acmally exarcisable at such time, but
excluding any shares of Common Stock issuable upon conversion of the Series A Preferred
Stock.

“Conversion Stock™ means shares of the Comoration's Common Stock issued or
% b issued wpon the conversion of the Series A Praferrad Stock; provided that if there js a

change such that the securities jssuable upon conversion of the Series A Preforred Stock are
issued by an entity other than the Corporation or there is a change in the type or ¢lass of
securities 8o issuable, then the term “Conversion Stock™ shall mean one share of the security
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jssuable upor conversion of the Series A Preferrod Stock if sueh security is {ssuable in shares, er
shell meat the smallest unit in which such security is issuable if such security is not issuable in

shares.

“Convertible Seeurities” means any stock or securities direcily or indirectly
cotivertible into or exchangsable for Commaon Stock.

“Founders” means Christopher Fleck, Chet Heath ar Ken Honeyeutt.

“Fundamental Chanee™ means (a) any sale or ranafer of more than 50% of the
assets of the Corporation and its Subsidiaries on a consolidated basis (measured efther by hook
value in accordance with generally accepled accounting prineiples consistently applied or by fair
market value determined in the reasonable good faith judgment of the Corporation's Board) in
any transaction or series of ransactions (other than sales in the ordinary course of business) and
(1) any merger or consolidation to whick the Corporation is a party, except for & merger in which
the Corporation is the surviving corporation, the terms of the Series A Preferred Stock are not
chatged and the Series A Preferrad Stock is not exchanged for aash, securities or other property,
and after giving effect to such mexgsr, the holders of the Corporation's outstanding capital stock
immediately prior to the mergar shall continue to own the Carporation's cutstanding capitat stock
possessing the voting power (wader ordinary circumstances) to alect a majority of the
Corporstion's Board.

“Jupjor Secyrities” means any capital stock or other equity secusities of the
Corporation, except for the Series A Preferred Stock.

“ jquidation Value" of any Share as of any particular date shall be equal ta $.50
(as adjusted for subsequent stock aplits, combinations and other similar transactions affecting the
Comman Stack).

“Market Price” of any security means the average of the closing prices of such
security's sales on all securities exchanges on which such security may at the time be listed, or, if
there has been no sales on any such exchange on any day, the average of the highest bid and
lowest _asked prices on all such exchanges at the end of such day, o, if on any day such security
is not so listed, the average of the representative bid and asked prices quoted in the NASDAQ
Systemn as of 4:00 P.M., New York time, 6r, if on any day such security is not quoted in the
NASDAQ System, the averags of the highest bid and lowest asked prices on such day in the
domestic over-the-counter markst as reported by the National Quotation Bureau, Incarporated, or
any similar successor organization, in each such case averaged over a period of 21 days
consisting of the day as of which “Market Price” is being determined and the 20 consecutive
business days prior to such day. If at any time such seenrity is not listed on any securities
exchange or quoted in the NASDAQ Syatem or the over-the-countey market, the “Market Price”
shali boe the fair value thereef determined jointly by the Corporation and the Majority Holders of
the Series A Preferred Stock. If such parties are unable to reach agrasment within a reasenable
period of time, such fair valus shall be determined by an independent appraiser experienced in
valuing securities jointly selected by the Corporation and the Majority Holders of the Series A
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Preferred Stock. The dstermination of such appraiser shall be final and binding upon the parties,
and the Corporation shall pay the fees and expenses of such appraiser.

“Majority Holders" shall mean the holders of at least sixty (60) percent of the
Beries A Preferred Stock.

“Options" means any rights, warrants or options to snhscribe for or purchase
Common Stock or Convertible Securities. :

“Person” means an individual, a partnership, 2 corporation, a limfted Yability
company, a limited lability, an association, a joint stock company, a trust, 2 joint venture, an
unincotporated organization and a governmental entity or any department, agency or political
subdivision thersof.

“Bublic Offering” means any offering by the Corporation of its capital stock or
equity securities to the public pursuant to an effective registration statement tnder the Securities
Act of 1933, as then in effect, or any comparable statement under any similar federal statute then
in fores,

“Purchage Agreoments” means the Stock Purchase Agreement, dated as of the
date hiereof, by and among the Corporation and ceriain investors, as such agreement may fram
time 70 time he amended in accordance with its terms and the Amended and Restated Stock
Purchese Agresyuent, dated as of October 27, 2000, by and among the Corperation and certain
investors, as such agreesment may from tine 1o time be amended in accordancs with its terms.

"Qualified Public Offering” means a Public Offering of the Corporation’s
Commen Steck in which the gross proceeds to the Company squal or exceed $25 million.

“Redemption Date” as ta any Share means the date specified in the notice of any
redemption at the holders option or the applicable date specified herein int the case of any other
vedemnption; provided that 1o such date shall be a Redemption Date unless the Liguidation Value
of such Share (blus all accrued and unpaid dividends thereon and any required premium with
respect thereto) is actually paid in full on such date, and if not o paid in full, the Redemption
Date shiall be the date on which such amount is fully paid.

“Seriog A Preferred Stock”™ means the Corporation’s Series A Convertible
Preferred Stack, no par value.

“Subsidiary” means, with respect to any Person, any corporation, limited liability
company, partnership, association or other business entity of whieh (i) if a corporation, a
majanity of the total voting power of shaces of stack entitlad (without yegard to the occurrence of
any contingency) to vote in the election of directors, managers ar ustees therenf is at the time
owned or conirolled, directly oy indirectly, by that Person ar ane or more of the other
Subsidiaries of that Person or a combination theresf, or (i1} if 2 limited l{ability company,
partnership, assaciation or other business entity, a majority of the partnership or other similar
ownership interest thereaf is at the time owned or cantrolied. dircetly or indirectly, by any Person
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or one or more Subsidiaries of that person or 2 combination thersof, For purposes hereof, a
Porson or Persons shall be deerned to have a majority ownarship interest in a Fmited liability
company, partnership, association or other business entity if such Person or Persans shall be
allocated 8 majority of limitad liability company, partership, association or other business eniity
gaina or losses or shall be or control the managing general partner of such limited liability
company, partnership, assoeiation or sther business entity.
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