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ARTICLES OF MERGER
OF

CALLCAST, INC.
(a Delaware corporation)

INTO

LIVEOPS.COM, INC,
{a Florida corporation}

00:5 Wd G R ENNE

Under Sections 607.1105 and 607.1107 of the
Florida Business Corporation Act

L - -

The undersigned corporations hereby certify that:

I. CalliCast, Inc., a Delaware corporation (the “Disappearing Corporation™)
and LiveOps.com, Inc., a Florida corporation (the “Surviving Corporation™) have agreed to @
plan of merger (the “Plan of Merger”) pursuant to the Merger Agreement (the “Merger
Agreement”™) dated May 27, 2003 among The Disappeariﬁg Corporation, the Surviving
Corporation, William [, Trenchard (as Securityholder Representative) (with respect o Articles $
and 10 only), Stephen Doumar and Douglas Feirstein (with respect to Articles 9 and 10 only),
and Cupertino National Bank d/b/a Greater Bay Trust Company {as escrow agent}. The Merger
Agreement containg all of the tesms, conditions and provisions of this propesed merper (the
“Merger™), ncluding, without limitation, the manner and basis of converting the shares of the
common stock of the Disappearing Corporation into the securitics of the Surviving Corperation.

2. The effective date of the Merger shajl be the date of the filing of these
Articles of Merger with the Florida Department of State and the filing of a Certificate of Merger

with the Delaware Secrefary of State.
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3. The Plan of Merger was adopted and approved by at least s majority of the

stockbolders of the Disappearing Corporation on £ !q 2;?‘, 2003 and by all of the members
of the Board of Directors of the Disappearing Corporation on {!lgq ZE ';’2003. The Plan of

Merger was adopted and approved by the Board of Directors of the Surviving Corporation on

/V‘(gq 3 ?‘, 2003. The approval of Plan of Merger by the shareholders of the Swrviving

Corporation was nof required pursuant to Florida Statutes Section 607.1103(7},

4. The Merger is permitted by the laws of the State of Delaware and is in

compliance therewith.

[SIGNATURES CONTAINED ON NEXT PAGE]
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IN WITNESS WHEREQF, these Articles of Merger have been executed on

behalf of the Surviving Corporation and the Disappearing Corporation by their respective duly
authorized officers as of '55%3-5 , 2003,

CALLCAST, INC,

by 2w m@
William 1. Trefichard, President

Name: oo LA S TE AL TEL &)
Title: AL DEMT

FLADOGS M4276¢) (338_ALDO0)
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MEBRGER AGREEMENT and PLAY OF MERGER

THIS MERGER AGREEMENT iz made and entered into on May 27, 2003 by
and between LIVEOPS,COM, INC.,, a Florida corporation {the “Surviving Corporation™), and
CALICAST, INC., a Delaware corporatior (the “Company™), and with respect to Articles 2
and 10 only WILLIAM J. TRENCHARD as securityholder representative (the “Securityholder
Representative”) and CUPERTING NATIONAL BANK d/b/a GREATER BAY TRUST
COMPANY, as escrow agent (the “Escrow Agent”). STEVEN DOUMAR and DOUGLAS
FEIRSTEIN {cach, a “Surviving Cotporation Shareholder) are executing this Agreement for
the purposes of Articles 5 and 10 only.

RECITALS:

The Surviving Corporation desires i acquire, through a tmerger of the Company
with and into the Surviving Corporation, with the Surviving Cotporation being the Surviving
Corporation in the merger, all of the ontstanding shares of the capital stock of the Company upon
the terms and conditions contained in this Agreement.

NOW, THEREFORE, in consideration of the mutual agreements, covenants and
promises contained in this Agreement, and for other good and valuable consideration, the receipt
and adequacy of which are hereby acknowledged, the parties hereto, intending to be legally
bound, hereby covenant and agree as follows: '

ARTICLE]
DEEINITIONS

1.1 Defined Terms. As used in this Apreement, the following terms shall have
the following meanings: '

{(a) “Affiliatc” shall mean, as to any Person {as defined herein), any
othier Person which directly or indirectly comirols, or is under common control with, ar is
controlled by, such Person. As used in this definition, “control” {including, with its correlative
meanings, “controlled by” and “under common conirol with™) shall mean possession, direetly or
indirectly, of power to direct or cause the direction of management or policies (whether through
ownership of securities or partnership or other ownership interests, by contract or otherwiss).

(b}  “Aggregate Common Nunber” shall mean the aggregate number
of Company Shares outstanding immediately prior to the Effsctive Time (inchiding all Company
Shares iszued or issuable upon exercise of alf unvested and vested Company Options cutstanding
immedigtely prior io the Effective Time that do not terminste or expire unexercised as of the
Effective Time).

{¢}  “Asgrcement” shall mean this Merger Agreement together with the

Exhibits and Schedules attached herete, and the certificates and insttuments to be executed and
delivered by the respective parties at the Closing in connection herewith,

£l ity 22 N ™m s &
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(@)  “Assets” shall mean all of the assets of any kind owned by a Party
(as defined herein), including, without limitation, tangible and intangible assets, wherever
located,

(¢}  “Business” shall mean (i} all business operations snd activities
which a Party is presently conducting or pursuing, (ii) the desiga, development, manufacture and
gale of ali products or services currently being conteruplated or proposed by a Paty m
connection with its Business,

(f)  “Claims Period” shali mean the period beginming on the Closing
Date and ending at 11:59 p.m., jocal Fort Lauderdale, Florida time, on the 365™ day following
the Closing Date.

(g) “Closing Date” shall mean the date upon which the Effactive Time

OCCUrs.

{hy “COBRA" shall mean the provisions of Part ¢ of Subtitle B of
Title I of ERISA and Section 4980B of the Code and afl regulations thersunder.

) “Code” shall mean the Internal Revenune Code of 1986, as
amended.

) “Common Exchange Ratie” shall mean the quotient, expressed a3 &
decimal carried out to five (5} places, obtained by dividing (i) the Merger Consideration by (i)
the Aggregate Common Number,

)  “Common Stock™ shall mean the $0.001 par value per share
sommon stack of the Sutviving Corporation.

@ “Companv Options” shall mean all options to purchase Company
Shares (as defined herein} as listed on Schedule 1.1(1) hereto.

{m) “Company Shares” shall mean shares of the $0.001 par value per
share common stock of the Company. :

(1) “Compagy Stockholders™ shall mean all holders of Company

Shares.

(o) "Convertible Debt” shall mean the outstanding convertible debt
obligations of the Company as listed on Schedule 1.1(0) hereta,

{»y “DGCL" shall mean the General Corporation Law of the State of
Delaware,

{0 ‘“Emple efit Plan™ shall mean any (i) non-qualified defetred
compensation or retirement plan or arrangement, (i1) qualified defined contribution retirement
plan or atratigement, (iit) qualified defined benefit retivernent plan or arrangement (including any

-2
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multiemployer plan), (iv) employee welfare bepefit plan or fringe benefit plan or program or
(v) any siritar plan, arrangement or program which is maintained, administered or contributed to
by the Company, or which covers any employee or former employee of the Company by reason
of such employee’s employment by the Company.

(3  “Encumbrance” shall mean any claim, lien, pledge, option, charge,
security fnterest, right-of-way, encroachment, resorvation, restriction, emcumbrance, or other
right of any Person, or any other restriction or limitation of any nature whatsoever, affecting title
to the Company Shares or the Common Stock (as applicablie), or the Assets, the Tangible
Personal Propesty, the Intellectual Property or any other asseis of a Party which exists to that
Party’s Knowledge (as defined herein).

(s}  “Enforceability Limitstions™ shall mean (i) bankruptey,
nsolvency, recrganization, moratorium or similar laws now or hereafter in effect refating to
creditors® rights and (ii) the discretion of the appropriate court with regpect to specific
performance, injunctive relief or other forms of equitable remedics.

) “ERISA”™ shall memn the Eroployee Retirement Income Sacurity
Act of 1974, a5 amended. :

(u)  “Financial Steteraenis” shall mean the consolidated unaudited
financial staternents for the fiscal year ended December 31, 2002 for the Surviving Corporation,
and for the fiscal year ended September 30, 2002 for the Company, as delivered to the other
Party, copies of which are attached hereio as Exhibit 1.1{a).

{v)  “Foupders” shall mean William J. Trenchard and Wendell Brown.

(W) “GAAP” shall mean, with respect to all accounting matters and
issues, generally actepted socounting principles as in effect from time to time in the United
States.

(x) “Qovemmental Authority” shall mean any federal, state, tocal or
foreign government, or any political subdivision of any of the foregoing, or any court, agency or
other entity, body, organization or group, exercising any executive, legislative, judicial,
quasi-judicial, regulatory or administrative fumetion of government, or any supranational body.

{yy “Governmental Reguirement” shall mean any published law,
statute, ordinance, directive or regulation of any Governmental Authority now in effect.

{2z}  “Income Tax Liability” shall mean liability for any federal, state,
Iocal or foreign income, business and occupation or similar Taxes payable by a Party to any
Governmenmtal Authority attributable io the operations and activities of, or otherwise ingurred or
existing with respect to, that Party for any period ending on or prior to the Closing Date,
including, without Hmitation, Taxes computed through the Closing Date with respect to any
partial taxable year as if such partial taxable year ended on the close of business on the Closing
Date.

LinBonntamavl £
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{aa) “Insurgnce” shall mesn any fire, product liability, automobile
liability, general liability, worker’s compensation, medical insurance stop-loss coverage or other
form of insurance of a Party’s Business, and any tail coverage purchased with respect thereto.

{bb} “Intellectual Property” shall mean all intellectual property used to
conduct a Party’s Business including, without limitation, (i} all inventions (whether patentable or
unpatentable and whether or not reduced to practice}, all improvements thereto, end all patents,
patent applications, and patent disclosures, together with all reissuances, continuations,
continuetions-in-part, revisions, extensions, and re-examinations thereof, (ii)all trademarks,
service marks, trade dress, logos, trade names, domain names and corporate names (including,
without limitation, the names “CallCast” and “LiveOps”, as spplicsble}, together with all
transiations, adaptations, derivations, and combinations thereof and imcluding all goodwill
eesociated therewith, and all applications, regisirations, and repewals in connection therewith,
{fii) all copyrightable works, ail copyrights, and all applications, registrations and renewals in
connection therewith, (iv) all mask works and all applications, registrations, and renewals in
connection therewith, (v} all trade secrets and confidential business information (including ideas,
research and development, know-how, formulas, compositions, manfacturing and production
processes and techniques, fechnical data, designs, drawings, specifications, customer and
supplier lists, pricing and cogt information, and business and marketing plans and proposals),
{vi) all computet software (including code and related documentation, but excluding any third
party data processed by a Party} other than off-the-shelf computer software subject to shrinkwrap
or clickwrap licenses or purchaged rather than licensed and (vii)all copies and tangible
embodiments of any of the foregoing (in whatever form or medium}.

{ecy  “Inferim Financial Statements” shall mean, as applicable, the
consolidated unandited interim financial statements of (i) the Company as of and for the six (5}

month period ended March 31, 2003, as delivered to the Surviving Corporation, and (ii) the
Surviving Corporation as of and for the three (3) month period ended March 31, 2003, as
delivered to the Company. Copies of all Interim Financial Statements are aftached hereto as
Extsibit 1.1(cc).

(dd) *“Letter of Iptent” shall mean the Letter of Infent dated February
24, 2063 among the Company, the Surviving Corporation and the Founders, 2 copy of which is
attached hereto as Exthibit 1.1(dd),

(ee} “Knowledge” shall mean, for the Company, the actual knowledge
of any of the officers or directors of the Company or any Founder, or for the Surviving
Corporation, the actnal knowledge of any of the officers or directors of the Surviving
Corporation or any Surviving Corporation Shareholder,

()  “Lossecs” shall mean all losses, labilities, deficiencies, damages,
encumbrances, fincs, penalties, claims, costs and expenses (including, without limitation, 2]l
{ines, penalties and other amounts paid pursuant to a judgment, compmnnw or settlement), court
costs and associated legal and accounting fees and disbwrsements (calculated after deduction for
insurance proceeds received or receivable).
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{ggy “Materinl Adverse Effect” shall mean the resulis of an event or
circumstance, or a combination of events or circumstznces, that, zither alone or in the aggregate,
have a material adverse effect on the Business, financial congdition, results of operation or Assets
of a Party; provided, however, that in ne event will any of the following be¢ deemed, in and of
itself, to constitute a Material Adverse Effect: (i) an adverse chanpe reasonably aitributable to
general economic conditions or to other changes affecting companies in the same industry as the
applicable Party, and (ii) losses incurred by that Party in the ordinary course of its Business.

{hhy “Material Contracis” shall mean the following contracis and
agreements, whether written or oral, to which & Party is o party or by which that Party is bound;

{H any agrecmient (or group of related agreements with the
game Person or ity Affiliates) for the lease of real property or personal property (whether or not
capitatized vnder GAAP) providing for lease payments in cxcess of $10,000 per year,

(i)  any agrecment (or group of related agreements with the
same Person or its Affiliates) not cancelable by the Party without penalty for the purchase or sale
of raw materials, commodities, supplies, products or other personal property, or for the
furnishing ot receipt of services, the performance of which will extend over a period of more
tham one (1) year or which involves consideration in excess of $10,000,

(i) any agreement concemning the Party’s equity ownership in &
corporation, limited liahility company, partnership or joint venture or any similar business entity,

(iv) amy agreement {or group of related agresments with the
same Person or its Affiliates) under which the Party cregted, incurred or assnmed any
indebtedness,

(v} any agresment under which the Party has imposed an
Encumbrance on any of its Assets {(or which resulted in the imposition of such an Encumbrance),

(vi)  any Jetter of credit or performance bond,

(vii) any confidentiality or nom-competition agresment
(inchuding such agreements executed by any party in favor of the Party),

{(viil} any agreement with any Affiliate of the Party,
(ix} eny profit sharing, deferred compensation, severance or
other plan or amengement for the benefit of the Party’s current or former atockholders or

gbareholders, as applicable, dircctors, officers or employees or any other direct or indirect
beneficial owners (other than any Employes Benefit Plans or agreements),

{x)  any collective bargaining agreement,

Lin R Amim 727 0! S
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(X}  any agreement not terminable at will or upon thirty (30)
days notice by the Party without penalty {cther than severance obligations) for the employment
of any individual on a full-time, part-time or other basis,

(xii) any agreement or instrument reflecting outstanding loans or
advances from the Party to any of its directors, officets, stockholders or employees, other than
travel expenses advanced to eny such party in the ordinery course of the Party’s Business and in
an total amount which does not exceed $500 for any such party,

(xiii) any agreement for the acquisition or disposition of any
business, Assets, or equity securities of the Party or any other Person,

{xiv) any distribnior, sales representative or dealer agrecment,
(xv) any Intellectual Property license or royalty agreement,
{xvi} any indcpendent contractor agreement,

{xvii} any agreement providing for indemnification by the Party,

{xviii} any contract containing a change of control clavse (i.e., any
provision triggeting termination or a new or different obligation upon the direct or indirect
changing of control), or

(xix) any other agreement (or group of relaied agreements with
the same Person or its Affiliates) not cancelable by the Party without pepalty the performance of
which will extend over a period of more than one (1} year or which involves consideration in
excess of $10,000.

(iiy “Merger Copsiderattony™ shall mean the Twelve Million Six
Hundred Forty Three Thousand Three Hundred Eighty Bight (12,643,385) shares of Common
Stock which will be (i) issued to the Company Stockholders in connection with the Merger
(subject to the placemeant of the Escrow Shares (ss defined herem) into escrow), and {ii} reserved
by the Surviving Corporation for issuance upon the exercise of Company Options assumed by
the Surviving Corporation pursuant to Section 2.2(g).

(i)  “Qwned Tangible Personsl Property” shall mean all Tangible
Personal Property owned by the Party.

(k%) “Party” shall mean (i) as applicable in the context in which it is
used in this Agreement {A) the Comipany, or (B} the Surviving Corporation, and (if) for purposes

of Articles 9 and 10 hereof only, (Y) the Scourityholder Representative, and (Z) the Surviving
Corporation Sharcholders.

Iy ‘“Peomitted Encumbranges” shall mean (i) Hens which will be
removed by payment of Indebtedness prior to the Closing, (i1} liens which are removed on or
prior to the Closing Dale, (iii} liens for Taxes or povernmental assessments, charges or claims

.
LinAmoer 12,00 P65
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the payment of which is not yet due, or for Taxes the validity of which is being contasted in good
faith by appropriate proceedings, (iv) statutory lens of landlords and liens of carriers,
warehousemen, mechanics, materialmen, vendors and other similar Persons and other liens
hmposed by law incurred in the ordinary course of business for sums not yet delinguent or being
contested in good faith, (v} liens relating to deposits made in the ordinary course of business in
copnecton with workers’ compensation, unemplovinent insurance and other types of social
security or to secure the performance of leases, trade confracts or other similar agreements, (vi)
liens securing executory obligations under any lease that constitutes an “operating fease” under
GAAP, and (viii) state and federal securities laws restrictions relating to the capital stock of the
Comyprany or the Surviving Corporation, as appiicable.

{mm) “Preferred Stock™ shall mean the Series A Preferred Stock of the
Surviving Corperation, par value $0.00} per shaze.

(an)  “Permits” shall mean all permits, lcenses, consents, franchiges,
epprovals and other autharizations required from any Governmental Authority or other Person in
copnection with the operation of a Party’s Business and pecessary to conduct that Party’s
Business as presently conducted.

{o0) “Person” shall mean any Governmental Authority, individual,
asgociation, joint venture, partnership, corporation, limited liability company, frust or other
entity.

{op} “Proceeding” shall mean any claim, demand, action, suif,
litigation, dispute, order, writ, injunction, judgment, assessment, decres, grievance, rrbitration,
action or investigation.

(ag) “Related Person” shall mean any stockholder or sharcholder, as
applicable, director or officer of a Party, or any other direct or indirect beneficial ewner of that
Party, any Person related to any such stockholder, director, officer or beneficial owner by blood
or marriage, or any limited lability company, corporation, partnership, trust or other entity in
which any such person has a substantial interest as 2 member, sharcholder, partner, trustes or
otherwise.

()  “Reporishle Event” shall have the meaning set forth in ERISA
Section 4043,

(ss} “Repregentative” shall mean any officer, director, principal,
attorney, accountant, agent or employes of any Person,

() “Tangible Persona! Property” shall mean all tangible personal
propetty owned or leased by a Party or in which that Party has any inferest inctuding, without
limitation, computer hardware, fumiture and fixtures, transportation equipment, leaschold
improvements, non-expensed supplies and other tangible assets, together with any transfersble
manufacturer or vendor warranties related thereto,

L Bmmm 22 XL S
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(o)  “Tax” shall mean any federal, state, local or foreign income, gross
receipts, license, payroll, employment, excise, severance, startip, occupation, premium, windfail
profits, environmestal, customs dutles, capital stock, franchise, profits, withholding, social
security (or similar), health, unemploymenti, disability, rcal property, personal property,
intangible property, salks, use, transfer, registration, value added, goods and services, alternative
or sdd-on minimum, estimated, or other tax or similar obligation of sny kind whatsoever,
including any interest, penalty or addition thereto, whether disputed or not.

{vv} “Tax Retum” shall mean any retumn, declaration, repori, claim for
refund, or information return or statement relating to Taxes, including any schedule or
aftachment thereto, and any emendment thereof

(ww) “Wendell Brown Agreements” shall mean the Separation and
Relcase Agreement by and among Wendell Brown ("Mr. Brown™), the Company aud the

Surviving Corporation in the form attached hereto as Exhibit 1.1{ww)(a), the Stock Repurchase
Agreement by and among My, Brown, the Company and the Surviving Corporation in the form
attached hereto as Exhibit 1.1(ww){D), and the Voting and Proxy Agrecment by and among Mz,
Brown, William J. Trenchard and the Surviving Corparation in the form attached hereto as
Exhibit 1.1{ww){(c).

12 Usage of Temus. Except where the context otherwise requires, words
importing the singular number shall include the plural number and vice versa. Use of the word
“including” shall in all ceses mean “including, without Hmitation.” All references in this
Agreement to Asticles, Sections {and other subdivisions), Exhibiis and Schedules refer to the
corresponding Asticles, Ssctions (and other subdivisions), Exhibits and Schedules of or attached
to this Agreement, uniess the context cxpressly otherwise requires,

ARTICLE 2
MERGER

2.1 The Merger. Subject fo the terms and conditions contained fn dhus
Agreement, on the Closing Date the Company shall merge (the “Merger™) with and into the
Surviving Corporation, and the Surviving Corporation shall be the entity that survives the
Merger.

2.2 Effect of Merper,

{&} General. The Merger shall become effective on the date that the
Merger Filings {as defined herein} are filed with the Secretary of Siste of Delaware and the
Department of State of Florida or on such other date as is set forth in the Merger Filings (the
“Effcetive Time™). The Merger shall have the effect set forth in this Asticle 2, The Surviving
Cotporation may, at any time after the Effective Time, take any action (including executing and
delivering any docwynent) in the name and on behalf of the Company to carry out and effeciuste
the transactions contemplated by this Agreement.

- dn? nminT 2 A of |
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(b)  Merger Consideration, The Merger Consideration shall consist of
a total of Twelve Million Six Hundred Forty Three Thousand Three Hundred Eighty Bight
{12,643,388) shares of Common Stock A portion of the Merger Consideration {the “Merger
hares”) shall be issuned to the Company Stockholders in exchange for all of the cutstanding
Company Shares, and the remainder of the Merger Consideration (the “Option Shares™) shall be
reserved for issnance upon the exercise of the Company Options assumned by the Surviving
Corporation pursuant to Section 2.2{g). The aliocation of the Merger Consideration between the
Merger Shares and the Option Shares will be determined based upon Section 4,3 and Schedule
1.1{I) as updated as of the Closing Date.

(c)  Artigles of Incg{p_q tion. The Articles of Incorpomnon of the
Surviving Corporation in effect immediately prior to the Closing Date shall remain the Anticles
of Tncorporation of the Surviving Corporation at and as of the Effective Time.

(d) Bvlaws. The Bylaws of the Surviving Corporation in effect
immediately prior the Closing Duate shall remain the Bylaws of the Surviving Corporation at and
as of the Bffective Time.

{e¢)  Directors and Officers. At and as of the Effective Time, the
directors of the Surviving Corporation shall consist of Steven Doumar, Douglas Feirstein and
William J. Trenchard, The officers of the Surviving Corperation imemediately prior to the
Effective Time shall remain the officers of the Surviving Corporation at and as of the Effective
Time.

(£} Conversion of Company Shares. At and as of the Effective Tuune,
each of the ouistanding Company Shares (except as provided in Section 3.5 with respect 1o

Company Shares as to which appralsal rights have been properiy exercised under Section 262 of
the DGCL (ur, if the Company is subject to Section 2113 of the Califomia Corporations Code,
Chapter 13 of the California Corporations Code)) shall be (automatically and without any action
by any Company Stockholder) converted into the right to receive a number of Merger Shercs
equal to the Common Exchange Ratio; provided, however, that 10.0% of the aggregate number
of Merger Shares fo which each holder of Company Shares is entitled pursuant to this Agreement
a3 of the Bffective Time (the “Common Portion,” which, together with the Preferred Portion, (as
defined in Section Z.Z(h)), constitute the “Escrow Shares™} shall be deposited with the Bscrow
Agent at Closing in connection with the applicable indemnification obligations contained in
Article S hereof. At and as of the Effective Time, all authorized and unissued shares of cap‘i‘tal
stock of the Company shall be cancelled, terminated and extinpuished..

() Compagy Options, All Company Options outstanding at the
Effective Time, whether or not exercisable and whether or not vested, shall by virtue of the
Merger and without any further action on the patt of Company or the holder thereof, be
converted into ang option to purchgse Surviving Corporetion Common Stock pursuani to the
terms of the Surviving Corporation 2003 Stock Plan {(“Surviving Corporation 2003 Stock Plan™)
in such manner that Surviving Corporation (5) is “assumning 2 stock option in a transaction to
which Section 424(a) applies” within the meaning of Sestion 424 of the Code, or (i) io the
extent, that Section 424 of the Code does not apply to any such Company Options because such

-9-
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Comipany Options are not “incentive stock options™ as defined under Code Section 422, would
be a transaction within Seciion 424 of the Code. Each Company Option converted by Surviving
Corporation shall be exercisable upon the same terms and conditions as under the CallCast, Inc.
2002 Stock Plan and the applicable option agreement issued thercunder, except that (A) each
such Company Option shall be exercisable for that whole number of shares of Surviving
Corporation Common Stock (rounded down to the nearast whole share) into which the pumber of
shares of Company Common Stock subject to such Company Option immediately prior to the
Effective Time would be converted wpder Section 2.2(f), and (B) the option price per share of
Surviving Corporation Common Stock shall be an amount equal to the option price per share of
Company Commaon stock subject to snch Company Option in effect immediately prior to the
Bffective Time divided by the Common Exchange Ratio (the option price per share, as so
determined, being rounded downward to the nearest full cent); such conversion terms shall
comply with Code Section 422(a)(1} to the extent the Company Options are “incentive stock
options™ as defined in Code Section 422. Each of the Company Options so converted by the
Surviving Corporation shall qualify following the Effective Time ag an incentive stock option as
defined in Section 422 of the Code (to the extent such Company Option qualified as an incentive
stock option prior to the Effective Time), Surviving Corporation shalt (i) on or prior to the
Effective Time, reserve for jssuance the number of shares of Surviving Corporation Common
Stock that will become sutsject to options to purchase shares of Surviving Corporation Common
Stock ("Surviving Corporation Options™) pursuant to this Section 2.2(g), (if) from and after the
Effective Time, upon exercise of the Surviving Corporation Options in accordance with the
terms thereof, make available for issnance all shares of Surviving Corporation Common Stock
covered thereby and (i} as promptly as practivable after the Effective Time, issue to each holder
of an outstanding Company Option & document evidencing the foregoing conversion by
Surviving Corporation,

(i  Convertible Debt. As of the Effective Timse, all of the Convertible
Debt shall (automatically and without any action by the holders thereof) be cancslled in
exchange for an aggregate of Two Million Seven Bundred Sixty Six Thousand Four Hundred
Fifty One (2,766,451) shares of Preferred Stock (the “Aggregato Preferred”). The Aggregate
Preferred shall be allocated to the holders of Convertible Debt pro-rata based on the doilars of
principal and accrued but unpaid interest underlying the Convertible Debt: provided that the
mmber of dollars of ptincipal and accrued intarest wnderlying cach promissory note representing
the Convertible Debt shall be aggregated prior to defermining the fractional share amount which
sball be paid in cash in accordance with Section 3.8 of this Agreement; and further provided,
however, that 10.0% of the aggregate number of shares of Preferred Stock to which each holder
of Convertible Debt is entitled pursuant to this Agreement as of the Bffective Time (the
“Preferred Poriion™) shall be deposited with the Escrow Agent at Closing in conrection with the
applicable indemnification obligations contained in Article 9 hersof. All references to the
holders of Convertible Debt in this Agreement shall alsa tefer to that party as a holder of
Prefexred Stock when applicable,

2.3 Yaxes. The Surviving Cotporation shall be responsible for the payment of
any sales, use, transfer, excise, stamp or other similar taxes (but excluding any net income taxes
imposed against any Company Stockholder, any holder of Options or any holder of Convertible
Debt, regardiess of when any such Qption or Convertible Debt is exercised or converted, ag
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applicable), imposed by reason of the transfer of the Company Shares pursuant fo this
Agreement aud any deficiency, interest or penalty with respect o such taxes,

ARTICLE 3
CLOBING

3.1  Closing. The closing of the transactions contemplated by this Agreement
shall be held at 16:00 a.m. (local Boca Raton, Florida time) on the Closing Date at ike offices of
Hodgson Russ LLP, 1801 Norih Military Trail, Suite 200, Boca Raton, Florida 33431, or at any
other location upon which the parties hereto agree in writing (the “Closing™). The Closing shall
be effective as of 5:00 p.m. (local Boea Raton, Florida time) on the Closing Date.

3.2  Merger Filipes. On or prior to the Closing Date, the Comypany and the
Surviving Corpotation will file a Cestificate of Merger with the Secretary of State of Delaware
and Articles of Merger with the Department of State of Florida {collectively, the “Merger
Filings™ pursuant to Section 607.1105 of the Florida Business Corporation Act and Section 252
of the Delaware Genersl Corporation Law in the forms of Exhibit 3.2(a) and Exhibit 3.2(b}.

33  Delivery of Merger Consideration.

(&)  On the Closing Date, the Surviving Corporation shall () deliver
and tender the Common Portion of the Escrow Shares 1o the Escrow Agent, (ii) deliver a letter of
ransmitial to each Company Stockholder as of the Effective Time for use in the exchange of
Company Shares for the Merger Shares, and (iii) reserve the Option Shares,

()  Company Stockholders whose rights have bzen converted into
rights to receive the Merger Shares, upon surrender to the Surviving Corporation of a cerfificate
or certificates representing Company Shares, together with 2 properly completed leter of
transmittal covering such Company Shaces, will be eatitled to receive (i} the Merger Shares
payahle in respect of such Company Shares, Iess (x) the number of the Common Portion of the
Escrow Shares atiributable to the pro mta interest of such holder to be deposited in the Escrow
Fund on such holders’ behalf pursuant to Section 2.2(f) end Asticle 9 hereof Until so
surrendered, each certificate that bas been converted into the zight to receive the Merger Shares
shali, after the Effective Time, represent for all purposes only the right to receive such Merger
Shares.

3.4  Cancellation of Convertible Debt. On the Cloging Date, the Surviving
Corporation shall (a} deliver the Preferred Portion of the Fserow Shares to the Escrow Agent and
(b} upon receipt of each Convertible Debt holder’s original executed promissory note(s)
consiituling such holder’s porfion of the Convertible Debt, deliver and tender the Aggrepate
Preferred (Jess the Preferred Portion) to such holders of Convertinle Debt.

3.5  Other Ceortificates. Asreerments and Jtemus. Oun the Closing Date, the
Surviving Corporation, the Company, the Company Stockholders and the Surviving Corporation
Shareholders shall deliver the certificates, agreements and other items described in Articles 6, 7
and 8 of this Agreement.

211~
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3.6  Dissenting Shares. Notwithstanding any provision of this Agreement to
the contrary, Company Shares outstanding immediately prior to the Effective Time and held by a
holder who has not voted or consented to the Merger in writing and who has demanded appraisal
for such Company Shares in accordance with Section 262 of the DGCL (and, if the Company is
subject to Section 2115 of the California Corporations Code, such rights as may be granted to
such persons in Chapter 13 of the California Corporations Code) shall not be converted into 2
right to receive the applicable portion of the Merger Sharas. Each such holder shall be entitled to
receive payment of the appraised value of such number of Company Shares held by such holder
in accordance with the DGCL (and, if the Company is subject to Section 2115 of the California
Corporations Code, such rights as may be granted to such persons in Chapter 13 of the Californiz
Corporations Code), unless and until such holder fails to perfect or withdraws or otherwise loses
such holder’s right {o appraisal. If after the Effective Time such holder fails to perfect or
withdraws or loses such holder’s right io appraisal, such Company Shares shall be treated as if
they had been converted as of the Effective Time into a right to receive the applicable portion of
the Merger Consideration in accordance with the terms of this Agreement.

3.7  Adjustreents, If at any time during the period betweesn the date of this
Agreement and the Effective Time, any change in the outstanding shares of capital stock of the
Surviving Corporation shall occur, including by reason of any reclassification, recapitalization,
stock split or combination, exchange or readjustment of shares, or any stock dividend thereon
with 8 record date during such period, the number of shares of Common Stock constituting the
Merger Consideration shall be appropriately adjusted.

3.8 Fractional Shages. No fractional shares of Common Stock or Preferred
Stock shall be issued in the Merger. All fractional shares of Common Stack or Preferred Stock
that a holder of equity securities of the Company would otherwise be entitled to receive as a
result of the Merger 28 patt of the Merger Consideration shall be aggregated and if a fractional
share results froms such aggregation, such holder shall be entitled to receive, in lien thereof, an
amount in cash determined by muitiplying (i) $0.05 by the fraction of a share of Common Stock
and (ii) $0.50 by the fraction of 2 share of Preferred Stock to which such holder wonld otherwise
have been entitled. The parties acknowledge that payment of the cash consideration in Heu of
issuing fractional shares was not separately bargained for consideration but merely represents 2
mechanical rounding off for purposes of simplifying the corporate and accounting problems that
would otherwise be caused by the issnance of fractional shares.

39  Tax Conscauepces: Plan of Reorganization. It is intended by the parties

hereto that the Merper shall constilute 2 roorgenization within the meaning  of
Section 368(2)(1XA) of the Code. This Agreement is intended to constitute a “plan of
reorganization” within the mesning of Section 1.368-2(g} of the income tax regulations
promulgated under the Code,

3.10 Exemption from Registration. The Surviving Corporation and the
Company intend that the shares of Common Stock to be issued in connection with the Merger

will be issued in a transaction exempt from registration wnder the Securities Act of 1933, ag
amended (the “Securities Act™), and the rules and regulations promulgated by the Securities and
Exchange Commission therennder, by reason of Section 4(2) of the Securities Act,

-12-
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. ARTICLE 4
REPRESENTATIONS AND WARRANTIES OF THE COMPANY

Except as specifically set forth in Schedyle 4 hereto (the “Company Schedule of
Exceptions™), the Company hereby reprasents and warrants {o the Swrviving Corporation that:

4.1  Organization and Anthority of the Company to Conduct Busipess. The
Company is duly organized, validly existing and in good standing under the laws of the State of
Delaware, Schedule 4.1 sets forth all locations where the Company is qualified to do business.
The Company is duly qualified and in good standing in each jurisdiction where it is required to
be quatified and where the failure to qualify could reasonably be expected to have a Material
Adverse Effect on the Company. The Company has the requisite corperate power and authority
to conduct its business as it is presently being conducted and to own and lease its properties and
Assets. The Company has no equity interest, or the rght to acquire any equity interest, in any
corporation, firmy, partnership, lunited lighility company or any other Person or business entity.
The Company conducts no business other than its Business.

42  Power and Authorty; Binding Effect The Company has the requisite
power and authority and has taken all corporate acticn necesssry to authorize, executs and
deliver this Agreement, to consummate the transactions contemplated by this Agresment and to
perform its obligations under this Agreement, Copies of all n:solutlons of the board of divectors
and stockholders of the Company with respect to the transactions contemplated by this
Agreement, certified in writing by the Chief Executive Officer of the Company, have been
delivered to the Surviving Corporation. This Agreement has been duly sxecuted and delivered
on behalf of the Company by a duly authorized officer of the Company and constitutes a iegal,
valid and binding obligation of the Company enforceable against the Company in accordance
with its termos, except as such enforcement may be limited by the Enforceability Limitations.

43  The Company’s Capitelization. The authorized capital stock of the
Company consists solely of Nineteen Million (19,000,000) shares of common stock, par value

$0.001 per share, and Five Million (5,600,000} shares of Series A preferred stock. As of the date
of this Agreement, there were Twelve Million Nine Hundred Forty Thousand Three Hundred
Thirty Three (12,940,333} Company Shares issued and outstanding, and no shares of preferred
stock issued and ontstanding. All outstanding Company Shares have been duly authorized and
validly issued, and are fully paid, non-sssessable and were issued and are carrently free of any
preemptive rights. Excepi for the Company Options and the Convertible Debt, there are no
subscriptions, options, warrants, calls, rights, agreements or commitments (including any right of
conversion or exchange under any outstanding security or other instrument) associated with or
relating to the Company Sharcs. There are no outstanding contractual obligations of the
Company to repurchase, redeem or otherwise acquire any omistanding Shares. Schedules 1.1(H
and 1.1(o}, respectively, contain complete and accurate lists of (1) the name of the holder of each
Company Option; (i) flic total number of Company Shares subject to such Company Option; (iii)
the 'mstmg schedule and vesting ¢ommencement date for such Company Option; (iv) the
exercise price per share of the Company Shares purchasable under such Company Option;

(v} whether such Company Option hes been designated an “incentive stock option” as defined in
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Section 422 of the Code; and (vi) all holders of Convertible Debt together with the principal
amount of and accrued but unpaid interest on each Convertible Debt instrument.

44  Tangble Personal Property.

(a) The Company owns or leases (pursnant to the leases describad on
Schedule 4 4(a}) all of its Tangible Personal Property.

(b)  The Company has good and marketable title to sl owned Tangible
Personal Property, free and clear of all Encumbrances other then Permitted Encumbrances.

{c) There is no tangible personal property used in the operation of the
Business other than the Tangible Personal Property. The Tangible Personal Property owned by
the Company is free and clear of any Encumbrances {other than Permitted Encumbrances). All
of the Company's Tangible Personal Property is located at the Company’s office and there is no
such Tangible Personal Property (excluding employes personal effects not reflected in the
Pinancial Statements) located at the Company’s office which is not owned or leased by the
Company . Each item of the Company's Tfmgih!e Personal Property is in reasonable working
order, ordinary wear and tcar and normal repairs and replacements excepted. There are no
repairs or replacements exceeding $5,000 in the aggregate for all of the Company’s Tangible
Personal Property or $1,000 for any single item of such Tangible Persona! Property which are
currently contemplated by the Company |

4,5  No Conflict or Violation. The execution and delivery of this Agreement,
the consummation of the transactions contemplated by this Agreement, and the fulfillment of the
terms of this Agresment, do not and will not result in or constitute (8) a violation of or conflict
with any provision of the Amended and Restated Certificate of Incorporation or Bylaws of the
Company, {ii) a brasch of, a loss of rights under, or constitute an event, occurrence, condition or
act which is or, with the giving of notice or the lapse of ime, would become, a defanlt under, or
result in the acceleration of any obligations under, any term or provision of, any Company
Material Contract or Permit, (iii) a violation by the Company of any statute, rule, regulation,
ordinance, by-law, code, order, judgment, writ, injunction, decree or award, (iv) an imposition of .
any Encumbrance {other than a Permitted Encumbrance) on the Company Shares or its Assets, or
(v} eny right of any Governmental Authority to revoke, withdraw, suspend, cancel, terminate or
modify any Permits,

4.6  Consents and Approvais. No consent, approval or authorizstion of, or
declaration, filing or repistration with, any Person is required to be made or obtained by the

Company in connection with the execution, delivery and performance of this Agreement and the
consummation of the transactions contemuplated by this Agreement.

4,7  No Proceedings. There is no Pmeeeding pending or, to the Company’s
Knowledge, threatened against, relating to or affecting in sty sdverse manner the Company, its

Asgets (including its Intellectual Property), the Company Shares or the transactions contemplated
by this Agreement.

4.8 Financial Statements: Unlonown Liabitities,
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(@) The Company haz deliversd to the Surviving Corporation its
Financial Statements and Interim Financial Statements. These Financial Statements fairly
preseat in all matenal respects the finanewal condition and the results of operations of the
Company as of their respective dates and for the periods then ended. These Interim Financial
Statements fairly present in all material respects the financial condition and the results of
operations of the Company as of their respective dates and for the periods then ended. The
baoks and records of the Company from which these Financial Statemenis and Interim Financial
Staternents were prepared fairly refleet in afl material respects the Assets, liabilities and
operations of the Company, and these Financial Statements and Interirn Financial Statements
conform in all material respecis therewith,

(o)  As of the Closing Date there will be no liabilities or obligations,
whether absolute, acoiued, contingent, known, unlmown, matured, immatured or otherwise, and
whether or not required to be disclosed or provided for in financial statements in accordance with
GAAP, of the Company except (i) linbilities and oblipations reflected or reserved for in its
Financial Statements aud Interim Financial Statements and (ii) liabilities and obligations incurred
between March 31, 2003 and the Closing Date in the ordinary coutse of business of the
Company {none of which results from, arises out of or relates to any breack of contract, breach
of contractual warranty, tort, infringernent or violation of law), none of which, cither individually
or taken as & whole, iz material to the Company’s financial condition or which would cause a
Material Adverse Effect on the Company.

4.9 Tax Mattcrs,

{a) Except a3 get forth on Schedyle 4 9¢a), (i) all Tax Returns

to be filed by the Company with respect to any period ending on or prior to the Closing have
been or will be completed and filed when due (including any extensions of such due date), (ii) all
Taxes required to have been withheld by the Company in connection with amounts paid to any
employes, independent contractor, creditor, stockholder or other third party have been withheld,
(i1} all such Tax Returns were (or will be) correct and complete in all respects when filed, except
to the extent that a reserve for Taxes has been sstablished by the Company on its Financial
Statements, (iv) all Taxes required to have been paid by the Company (whether or not shown on
any Tax Return} have been paid, except to the extent a reserve for Taxes has been established by
the Company on its Financial Statements, (v) the Company is not currently the beneficiary af any
extension of time within which to file sny Tax Return and (vi) no written notice has been
received by the Company and no written claim has been made to the Company sinee the
Company’s inception by any Governmental Authority in a jurisdiction where the Company does
not file Tax Returns that it is or may be subject to taxation by that jurisdiction, There are no
Encumbrances (ofher then for Taxes not yet due and payable, all of which ave described on the
Comnpany Schedule of Exceptions) on any of the Company’s Assets (including its Intellectual
Property} or the Company Shares that arose in connection with any failure {0t alleged failure) to
pay any Tax.

(b)  There is no dispute or claim conceming any Tax liabifity of the
Company either (i) claimed or raised by any Governmental Authority in a writter document sent
by any such Governmental Authority and received by the Company, or (i) to the Company’s
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Kaowledge based upon personal contact with any agent of such Governmental Authority.
Schedule 4.9(b) lists all federal, state, local and foreign income Tax Returns filed with respect to
the Company for all taxable periods since the Company’s inception. No Company tax return has
been subject to an audit or other examination by any governmental authosity, and, to the
Company*s Knowledge, no such audit or examination is threatened. The Company has made
available to the Surviving Corporation ttue and complete copies of all Tax Returns, examination
reports, and statements of deficiencies assessed against or agreed to by the Company for all
taxable periods of the Company.

{c}  Neither the Company nor any of its affiliates has talen or agreed to
take any action that would prevent the Merger flom constituting a reorganization within the
meaning of Code Section 368(a)(1)A}). Neither the Company, any of its subsidiaries nor any
Company Stockbolder is aware of any agreement, plar or other circumstance that would prevent
the Merger from qualifying as a reorganization within the meaning of Code Section 368(4}.

4,10 Real Property. The Company (2) owns no real property, and (b) leases
the real property as listed on Schedule 4.10(b).

411 [ntellectusl Property.

() There is no intellectual property used in or pecessary to the
Buginess other than the Intelectual Property owned by the Company, off-the-shelf compuier
software and the Iniellectual Property identified on Schedule 4.131(d). Each item of Intellectual
Property owned or used by the Company immediately prior to the Closing Date will be owned or
available for usc hy the Company on substantially similar terms and conditions immediately
subsequent to the Closing Date and the Company has taken reasonable comrmercial zctions to
maintain and protect each item of Intellectual Property owned by the Company and used in the
Business.

()  To the Company’s Knowledge, the Company has not at any time
since its inception interfered with, infiinged wpon, misappropristed or otherwise come into
conflict with any intellectual property rights of third parties, and since its inception the Company
has not received any charge, complaint, claim, demand or notice alleging any such interference,
infringement, misappropriation or violation (including, without limitation, any claim that the
Company must license or refrain from using any intangible property rights of any third party)
which hag not been resolved and (ii) to the Company*s Knowledge, no third party has interfered
;.fith, infringed upon, misappropriated or otherwise come into conflict with any of its Intellectual

ropetty. '

{c)  Schedwe4 1i{c) identifies each patent and each copyright or
trademark registration which has been issued to the Company with respect to any of iis
Intellectusl Property, identifies cach pending patent application. or application for copyright or
trademark registration which the Company has made with respect to any of its Intellestual
Property, and identifies each license or other agrecmient under which the Company has granted
rights of usc or access to any third party wita respect to any of its Intellectual Property, The
Company has delivered to the Swrviving Corporation or made available to the Swrviving
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Corporation for its review comect and complete copies of all such patents, registrations,
aspplications, licenses and agreements (as amended to date) and has made available fo the
Surviving Corporation correct and cdmplete copies of all other written documentation
ovidencing ownership and, in the case¢ of pending applications and registrations, prosecution
histories (if applicable) of each such item. Schedule 4.11(c) also identifies each trade name or
unregistered traderark used by the Company in connection with its Business, With respect to
each ttem of Inteliectual Property required to be identified in Schedule 4.11(c), (1) the Company
has no knowledge of any reason why the Company would be unable to register with the patent
and trademark office embracing the jurisdiction of their formation each item which is an
uregistered trademark, (if) the Company posscsses all right, title ang interest in and to the item,
free and clear of any Encumbrances or licenses, (iii} to the Company’s Knowledge, the item is
not subject to any outstanding injunction, judgment, order, decree, ruling, or charge, (iv) no
Proceeding is pending or, to the Company's Kunowledge, threatened which challenges the
legality, validity, enforceability, use or ownership of the item and (v)other then routine
indemnities given to distributors, sales representatives, dealers and customers (as described on

Schedule 4.11(c}(v)), the Company has no current obligations to indemmnify any Person for or
against any interference, infringement, mlsappmpnamn, or other conflict with respect to the
item.

{0}  Scbedule 4.11(d) identifies each itc:m of Intellectnal Property that
any third party owns and that the Company uses pursuant to license, sublicense or agrecment.
The Company has delivered to the Surviving Corporation or made available to the Surviving
Corporstion for its review coirect and complete eopies of all such licenses, sublicenses and other
agresments (as amended to date). With fespect to each item of Intellectual Property required to
be identified on Bchedule 4 11{d), (i) the license, sublicense or other agreement covering the
item ig, to the Company’s Knowledge, enforceable, except as may be limited by Enforceability
Limitations, (ii) immediately following the Closing, the license, sublicense or other agreement
will be enforceable on substantially similar terms and conditions as existed immediately prior to
the Closing, except a8 may be limited by Enforceability Limitations, (i) to the Company’s
Knowledge, no other party to any such license, sublicense or other agreement is in breach or
default, and to the Company’s Knowledge no event hag ocenrred which, with notice or lapse of
tire, would constitute a breach or default or permit early termination, modification or
acceleration thereunder, (iv) neither the Company nor, to the Company’s Knowledge, any other
party to the license, sublicense or other agreement has repudiated any provision thereof, except
to the extent contained in any written amendment to such Inteliectual Property, if any, (v} to the
Company’s Knowledge, the underlying item of Intellectual Property is not subject to amy
ouistanding injunction, judgment, order, decree, ruling or chargs, (vi) no Proceeding is pending
or, to the Company’s Knowledge, threatened which challenges the Ilegality, validity,
enforceability or use of the underlying item of Intellectual Property by the Company and {vii)
the Company has not granted any sublicense or similar right with respect fo the license,
sublicense or other agreement,

(&) Yo the Company’s Knowledge, the Surviving Corporation’s use of
its Intellectual Property will not interfere 'with, infringe upon, nusappropnate or otherwise come
into conflict with, any intellectual propetiy rights of third parnes as & result of the confinued
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operation of its Business as presently conducted, or to the Company’s Knowledge as such
Business is contemplated or proposed to be conducted after the Closing.

(ff  To the Company’s Knowlsdge there has been no mfringement by
the Company on any patent spplications of third pariies or of any patenis, copyrights or
trademarks of third parties in countries other than the United States, and the Company has not
received written potice of any such alleged infringement from any party.

4,12 Compliggce with Laws: Permits. The conduct of the Company’s Business
is in compliance in all material respects with all apphicable Governmental Requirements and
Permits. Since its inception the Company has not received any notice stating or alleging that, it
i¢ not in compliance in all respects with any applicable Governmental Requirements or Permmits,
and to the Company’s Knowledge there are no presently existing facts, circumstances or events
which, with notice or lapse of time, would result in violations of any applicable Governmentat
Requirements or Permits.  Schedule 4.12 identifies all Permits issned to the Company and
cusrently in effect. The Permits listed on Schedule 4.12 constitute all the Permits used by the
Company in the operation of and necessary to conduet its Business. All of these Permits are
valid and in £l force and effect, no violations have been cxperienced, noted or recorded and no
violationg are expected and mo Proceeding is pending or, to the Cowmpany’s Knowledge,
threatened to revoke or limit any of these Permits.

4.13 Ljtigation. There is no Proceeding pending or, to the Company's
Kaowledge, threatened which is (2} a Proceeding against or involving the Company Shares, (b) a
Proceeding involving the Company or its properties, Assets (including its Intellectual Property)
or Business, or {¢) a Proceeding relating to the Cornpany’s Buziness and against or involving any
Companry Stockholder or any director, officer, employee or, to the Company’s Knowledge, any
independent contractor of the Company.

4.14  Labor Matters.

{8)  Schedule 44 identifies each current employee of the Company
who had an annual base salary for the fiscal yvear ended Sepiember 30, 2002 in éxcess of
350,000, or whose annytal base salary for the fiscal year ending September 30, 2003 is cxpected
to be in excess of $50,000, his or her name, position or job tifle, his or her base compensation
and bonus compensation earned in the fiscal year of the Company ending September 30, 2002,
and bis or her current base compensation. The Company has no obligations under any written or
oral agreement, eoliective bargaining agrecment or other agreement with any labor organization
or employee group. The Company is not engaged in any unfair labor practice and there is no
unfair labor practice chatge or other employee-related or employment-related complaint against
the Company pending or, to the Company's Knowledge, threatened before any Goverrmuental
Autherity. There is currently no sbor sirike, labor disturbance, slowdown, work stoppage or
other material labor dispute ar arbitretion pending or, to the Company’s Knowledge, threatensd
against the Company and no grievance currently being asserted by any individual or entity. The
Company has not experienced a labor strike, labor disturbance, slowdown, work stoppage or
other labor dizpute at any time since its inception, and there is no organizational campaign being
conducted or, to the Company’s Knowledge, contemplated. There is no pending of, to the
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Company’s Knowledge, threatened pctmon before any Governmenta] Authorify or other dispute
a5 to the representation of any employees'of the Company. Each employee of the Company is an
croployee at will. There are no pending or, to the Company’s Knowledge, threatened claims
against the Company by employees or former employees for unpaid wages, wrongful
termination, accidental injury or death, sexual harassment or discrimination or violation of any
employment lew, rule, regulation or order. The Company has complied in all respects with, and
is currently in compliance in all respects with, all applicable Governmental Requirements
relating to any of their employees or consuliants (inclading, without lmitation, any
Governrnental Requirement of the Occupational Safety and Health Adminisiration), and since its
inception the Company has not received any notics of feilure to comply with any such
Governmenial Requirement which has not been rectified.

(b) The Company has on file a valid Form 1.9 for each cumrent
empioyee of the Company hired or terminated since its inception. To the Company's
Knowledge, all employees of the Company are {i)} United States citizens, or lawfii] permanent
residents of the United States, (ii) alicns whose right to work in the United States is unrestricted,
ar (iil} aliens wha have valid, unexpired work suthotization issued by the Attorney General of
the United States (Immigration and Naturslization Service). Since its inception the Company bas
not been the subject of an immigration compliance or employment visit from, nor has the
Company been assessed any fine or penalty by, or been the subject of any order or directive of,
the United States Department of Labor or the Attomcy General of the TUnited States
(Immigration and Nafuralization Service),

{e}  The Company has not teyminated the employment of any employee
during the 180 days pieceding the Closing Date excluding voluntary resignation and termination
for casse.

4.15 Employes Benefit Plang. With respect to the Employes Benefit Plans of
the Company:

(&)  Schedule 4,15 sets forth a list identifying each Employce Pension
Benefit Plan, including any “multiemployer plan™, as defined in Section 3(37) of ERISA, (the
“Pension Plans™} and a list identifying each Employee Welfare Benefit Plan, {the “Welfare
Plans™). The Pension Plans and the Welfare Plans are collectively referred to herein as the
“Employee Plans.” No Employee Plan 'is maintained, administered or contributed to by any
entity other than the Compuny, and no Employee Plan is maintained under any trust arrangement
which covers any employee bepefit arrangement which is nat an Employee Plan.

{h The Corapany has detivered or have saused to be delivered o the
Surviving Corporation true and complete copies of the Emplayce Plans (including refated trust
agreements, custodial agreements, ingwrance contracts, invesiment contracts and other fimding
arrangements, if any, and adoption sgreements, if any), any amendments to the Bmploves Plans,
written, interpretations of the Employee Plans, material employee communications by the plan
administrator of any Employee Plan (including, but not limited to, summary plan descriptions
and sumtnaries of material modifications, as defined under ERISA), the three most recent annuaj
reports (e.g., the complete Form 5500 series) prepared in cormection with each Employee Plan
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(if any such report was required), including all attachments (including without limitation the
audited financial statements, if apy) sod the three most recent actuarial valuation reports
prepared in connection with each Employee Plan (if any such report was required).

{¢}  There has been no amendment to, interpretation or announcement
{whether or ot writien) by the Company relating to, or change in employee participation or
coversge under any Employee Plan that would increase the expense of mainteining such
Bmployee Plan above the level of expense incurred in respect of such Employee Plan for the
most tooent plan year with respect to Employee Plans. The cxecution of this Agreement and the
consummation of the transactions contemplated hereby do not and will not constifute m event
under any Employee Plan, which either alone or upon the occurrence of a subsequent event wiil
or may result in any payment, acceleration, vesting or incresse in benefifs to apy employee or
former employee of the Company.

(dy  Each Bmployee Plan has been maintained in compliznce with its
terms and the requirements prescribed by any and all statutes, orders, rules and regulations,
including but not limited to, ERISA and the Code, which are applicable to such Employee Plan.

()  Each Pepsion Plan is “gqualified” within the meaning of Section
401(2) of the Code, and has been qualified during the periad from the date of its adoption to the
date of this Agreement, and each trust ¢reated thereunder 38 tax-exermpt under Seetion 501{a) of
the Code. The Company has delivered or caused to be delivered to the Surviving Corporation
the latest determination letters of the ternal Revenue Service relating to each Pengion Plan.
Such determination letters have not been revoked. Furthermore, there are no pending
proceedings of, 1o the Company's Knowledge, threatened proceedings in whichk the “qualified™
status of any Pension Plan is at issue and in which revocation of the determivation letter has been
threstenzd. Bach Pension Plan has not been amended or operated, sincs the receipt of the most
recent determination letter, in 8 manner that would adversely affect the “qualified” status of the
Plan. No distributions have been made from any of the Pension Plang that would violate in any
respect the restrictions under Treas. Reg Section 1.401(g)4)-5(b), and none will have been
made by the Closing Date. There has been no termination or partial termination, as defined in
Section 411(d} of the Code and the regulations thereunder, of any Pension Plan.

63 There are no pending or, 10 the Company’s Knowledge, threatened
claims, suits or other proceedings by any employees, former employees ot plan participants or
the beneficiaries, spouses or representatives of any of them, other than ordinary and usuaf clsims
for benefits by participants or beneficiaries, or suits, investigations or other proceedings by any
federsl, state, local or other governmental agency or authority, of or against any Employee Plan,
the assets held theresmder, the trustee of any such assets, or the Company refating to any of the
Employee Plans, If any of the actions described in this subsection are initiated prior to the
Closing Date, the Company shall immediately notify the Surviving Corporation of guch action
prior ta the Closing Date,

(g}  The Company has naot engaged in any fransaction or acted or failed
to act in & manner that viclates the fiductary requirements of Section 404 of BRISA, or i any
“prohibited transaction” within the meaning of Section 406(s) or 406{b) of ERISA, or of Section
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4975(c) of the Code, with respect to any Employee Plans, or will so engage, act or fail to act
prior to the Closing Date. Furthermore, to the Company's Knowledge, no other “party in
interest,” as defined in Section 3{14) of ERISA, or “disqualified person,” as defined in Scction
4975(eX2) of the Code, bas engaged in any such “prohibited transaction.”

(h)  No lshility has been incurred by the Company or by a frade or
business, whether or not incorporated, whick is an ERISA Affiliate for any tax, penalty or other
Hability (other than ordinary courze confributions) with respect to any Bmployee Plan and, to the
Company’s Knowledge, such Plans do not expect to incur any such lisbility prior to the Closing
Date.

(i  The Company has made all required contributions under each
Huployee Plan on a timely basis or, if not yet due, adequate accruals therefore have been
provided for in the financial statements of the Company. No Pension Plan has incurred any
“accumulated funding deficiency™ within the meaning of Section 302 of ERISA, or Section 412
of the Code and no Pension Plan has applied for or received a waiver of the minjmuwm funding
standards imposed by Section 412 of the Code. As of the date of this Agreement and in the
preceding three years neither the Company nor any ERISA Affiliate maintains or had maintained
4 Pension Plan which is covered by Title [V of ERISA.

)] Neither the Company nor any ERISA Affiliate has ever
maintained, adopted or established, contributed or been required to contribute to, or otherwise
participate or been required to participate in, nor will they become obligated to do so throngh the
Closing Date, any Multiemployer Plan. No amount is due from, or owed by, the Company or
any ERISA Affiliate on account of a Multiemplover Plan or on sccount of any withdrawal
thersfrom.

(k)  No Employee Plan provides benefits, including without limitation,
any severance or other post-employment benefit, salary continuation, termination, deaih,
disability, or health or medical benefits (Whetber or not insured), life insurance or similar benefit
with respect to current or former employees (or their spouses or dependents) of the Compeny
beyond their retirement or other tenmination of service other than coverage mandated by
applicable law, death, disability or setirement benefits under any Pension Plan, deferred
compensation benefitz acerued as liabilities on the financial statements of the Company , or
benefits, the full cost of which is borne by the cumrent or former employee {or his or her
bepeficiary}.

) The Company has complied with, and satisfied, the requirements
of COBRA. with respect to sach Employee Plan that is subject to the requirements of COBRA.
Each Employee Plan which is & group heslih plan, within the meaning of Section 9832(a) of the
Code, has complied with and satisfed the applicable requirements of Sections 9801 and 9802 of
the Code, |

(m) Schedule 415 containg a list identifying each employment,
severance or similar contract, arrangement or policy and each plan or arrangement providing for
insurance coverage (including, without limitation, any self-insured arrangements), workers’
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compensation, disability benefits, supplemental employment benefits, vacation benefits,
retirement benefits, defarred compensation, bonuses, profit-sharing, stock oplions, "stock
appreciation rights or cther forims of incentive compensation or post-retirement compensation or
benefit which (i) is not an Employee Plan, (ii) kas been entered info or maintained, as the case
may be, by the Company and (ifi) covers any employee or former employee of the Company.
Such contracts, plans and arrangements are hereinafier referred to collectively as the “Benefit
Arrangements”. True and complete copies or descriptions of the Benefit Arrangements have
been delivered to the Surviving Corporation. Each Benefit Arrangement has been maintained in
substantisl compliance with the requirements preseribed by any and all statutes, orders, miles and
repulations which are applicable to such Benefit Arrangements.

4.16  Transagfions with Certain Persons.

()  No Related Person is presently or at any time since the Company’s
inception has been a party to any transaction with the Company (other than payment to officers
for their services as officers or employees of the Company ) including, withowt himitation, any
contract, agreement of other srrangement (1) providing for the furnishing of goods or services o
or by, {ii) providing for the rental or sale of real or personal property to or from or (iif) otherwise
reguiting payments to or from, such Related Person.

(b)  All transactions with Related Persons since the Company’s
inception have been and arc on an arms' length basis providing for terms and conditions no less
favorable to the Company than as would reasonably be expected to be negotinted with an
independent party.

{c}  There iz no outstauding amount (including pursusnt to any
advance, note or other indebicdness instrument} owed by the Company to any Related Person or
from any Related Person to the Company.

417 Iosurance. Schedule 4.17 contains @ complete and accurate list of all
current policies or binders of Insurance (showing as to cach policy or binder the carrier, policy
mumber, coverage limifs, expiration dates, annpal premiums, deductibles and a general
description of the type of coverage provided and policy exclusions) maintained by the Company
and relating to its properties, assets and personnel. This Insurance is in full force and effect and
sufficient for compliance in all respects with sll requirements of gpplicable law and of all
contracts to which the Company is 2 party. The Company is not in defaclt under any of this
Insurance and has not failed at any time to give any notice or to present any claim under any of
this msurance in a due and timely manner. Mo notice of cancellation, termination, reduction in
or reservation of coverage or increase in premium (other than reductions in coverage or increases
in premiums in the ordinary course) has been recejved with respect to any of this Insurance, and
all prerniums with respect to any of this Insurance have been timely paid. The Company has rot
sxperienced any clsims in excess of cirent coverage of this Insurance. There will ba no
refrospective insurance premiums or charges or any other similar adjustment on or with tespect
to any of this Instrance for any period or oceurrence through the Closing Date.
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4.18 Matedal Contracts. Schedule 418 containg 2 mue and correct list or
description of the Company’s Material Contracts. True and comrect copies of these Material

Contracts have been delivered to the Swurviving Corporation except as indicated on Schgdule
4.18. Each of these Material Coniracts is enforceable against the Company and, to the
Cotnparty’s Knowledge, each other party thereto, in accordance with its {erms, except as such
enforcement may be limited by Enforcesbility Limitations. Neither the Company nor, to the
Company’s Knowledge, uny other party to any such Material Contract is in defauit thereunder or
in breach thereof, and since its inception the Company has not granted any waiver of or under
any provision of any such Material Coniract. There exists no event, occusrence, condition or act
which constitutes or, with the giving of notice, the lapse of nme or the happening of any future
event or condition, woulkd become, to the Company’s Knowledgc a defanlt by the Company or,
to the Company’s Knowledge, any other party under any of these Material Contracts. To the
Company's Knowledge there are no threatened defanlts under any of these Material Contracts.
The Company has not taken, or refrained from taking, any action which constitutes, or with the
giving of notice or the lapse of time would constitite, 2 default under any of these Material
Contracts.

419 Supplicrs and Custoraers. Schedyle 4,19 contains a list of {a) the ten (10}
largest suppliers of the Company’s Business, and (b) the ten (10) largesi customers of the
Company's Business for the year ending December 31, 2002. None of the suppliers or
customers set forth on Schedule 4.19 has informed the Company that it intends to terminate its
relationship with the Company, and to the Company’s Knowledge no such supplier or customer
intends to terminate such relationship because of any problem or dispute with any such supplier
o cusiomer. The Company belioves that the Company has good business rclationships with
each such supplier and customer. The Compeany does not believe that the consummation of the
Merger will digrupt the existing relationships with any such supplier or customer.

4,20 Busipess Recopds. No material records of sccounts, personnel records or
other material records or doeuments relating to the Company or its Business have been destroyed
except in the ordinary course and all such records are available upon request, subject to
spplicable Govermmental Requirements and/or contractual probibitions or limitations,

4,21 Bapk Accounts; Powers of Attorney, Schedule 421 contains a true,
complete and correct st of all bank accounts and safe deposit boxes maintained by the Company

and all persons entifled to draw thercon, to withdraw therefrom or with access thercto, a
description of all lock box arrangements for the Company and 2 description of all powers of
attorney granted by the Company.

4.22 Enviropmental Matterg, Sincs its inception the Company has not received
any notice, warning or other wiitten or oral communication fom any Governmental Authority
related {0 any existing or potential environmental problem or actual or alleged violation or any
federsl, state, municipal or lacal environmental law, regulation, statute, ordinance (collectively,
“Enwromnental Laws™), including, without limitation, the releass of any hazardous substance,
'To the Company’s Knowledge, the Company has operated since its'inception in compliance with
ail applicable Environmental Laws.
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423 Absence of Certain Changes. Since March 31, 2003 there has not been:

(a)  any change in the Business, financial condition or operations of the
Cotnpany taken 2s a whole which would constitute a Material Adverse Effect to the Company;

(b)  any increase in the compensation of or granting of bonuses payeble
or to bacome payable by the Company to any officer or employee whose compensation {base
galary pluz bonus} exceeded $50,000 for the fiscal year ended September 30, 2002, other than
annual increases or bonuses consistent with the Company "s past practices and not exceeding, for
any such officer or employee, $10,000;

(c) other than sales of inventary and disposition of obsolete assets in
the ordinary course of business, any gale or transfer by the Company of any tangible or
intangible asset having a value at the time of disposition greater than $13,000 or $50,000 in the
aggregate for all such assets, any morigage or picdgc or creation of any Encumbrance relating to
any such asset, any lease of real property or equipment, or any canceliation of any debt or claim,
sxcept in the ordinary course of business;

(d}  any other transaction not in the ordinary course of the Company’s
Business or not otherwise consistent with the Company *s past practices involving consideration
in excess of $23,000;

(e)  any change in the Company’s accounting methods oy principles;

3] any non-sessonal reduction in the backlog or orders of the
Cornpany’s Business, any acceleration of sales into a current period or any change in pricing or
discounts offered to customers of the Company’s Business not consistent with past practice; or

{g)  any cash or property distributions or payments by the Company io,
or for the benefit of, auy individual or entity including, without lmifation, any Company
Stockholder.,

424 No Brokers, The Company has not entered into any agreement,
arrangement or anderstanding with any Person which will result in the obligation {o pay any
finder’s fee, brokerage commission or similar payment in connection with the frausactions
contemplated by this Agreement.

4.25 Abgepce of Certain Payments. Neither ,the Company nor any of its
directors, officers, employees or agents, or other peopic acting on behalf of any of them, have

with respect to the Company’s Business (i) engaged in any activity prokibited by the United
States Foreign Corrupt Practices Act of 1977 or any other similar taw, regulation or decree,
directive or order of any Governmental Authority or (i) without limiting the generality of the
preceding clause (f), used any corporate or other funds for unlawful contributions, payments,
gifts or coterfainment, or made any unlawful expenditures relating to political activity to officials
of any Governmental Authority. Neither the Company nor any of its direstors, officers,
estiployees or agents, or other Persons acting on behalf of any of them, have accepted or received
any unlawful contributions, payments, gifis or expenditures,
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4.26 Np Material Migstatements or Omissiong, Nonre of the representations and

warranties made by the Company in this Agreement contains any vntrue statement of » material
fact, or omits to state any material fact necessary to make the statements or facts contained
therein, in light of the circnmstance under which they were made, not misleading,

ARTICLE §
REP ATIONS AND WARRANTIES OF SURYIVIN RPE) N

Except as specifically set forth on Schedule 5 hereto {the “Surviving Corporation
Schedule of Exceptions™), the Surviving Corporation hereby represents and warrants that:

5.1  QOrganization and Good Stepding. The Surviving Corporation is duly
orgsmized, validly existing and in good standing under the laws of the state of Florida. The
Surviving Corporation has the full power and authority te conduct its business as it is presently
being condncted and to own and lease its properties and its Asgets. The Surviving Corporation
has no equity inferest, or the right to acquire eny ¢quity inferest, in any corporation, firm,
partnership, limited liability company or sny other Person or business entity.

52 Authority: Authorization: Bingding Effcot. The Swrviving Corporation has
all necessary power and authority, and has taken all corporate action necessary fo authorize,
execute and deliver this Agreement, to consummate the irsnsactions contemplated by this
Agreement and to perform its obligations nnder this Agreement. Copies of all resolutions of the
board of directors and sharcholders of the Surviving Corporation with respect to the transactions
contemplated by this Agreement, certified in writing by the Secretary of the Surviving
Corporation, have been delivered to the Company. This Agreement has been duly execnted and
defivered on behalf of the Surviving Corporation by a duly authorized officer of the Surviving
Corporation, and constitutes a lepal, valid and binding obligation of the Surviving Corporation,
enforceable against the Surviving Corporation in accordance with ifs {emos, except as such
enforcement may be limited by the Eaforceability Limitations.

53  The Swvivipe Corporation’s Capjtalization. The anthorized capital stock
of the Surviving Corporation conzists solsly of Fifty Million (50,000,000) shares of Common
Stock, par value $0.001 per share, and Twenty Million (20,000,000) shares of Preferred Stock,
par value 30.001 per share. As of the date of this Agreement, there were Twenty Three Million
One Hundred Fourteen Thousand Seven Hundred Fifty Eight (23,114,758) shares of Cotnmon
Stock issued and outstanding and no shares of Preferred Stock were issued aud outstanding, All
outstanding shares of Commeon Stock have been duly authorized and validly issucd, and are fully
paid, non-assegsable and were issued and are currently free of any preemptive rghts, Bxcept as
lHsted on Schedule 5.3, there are no subscriptions, options, warrants, calls, rights, agreernents or
commitments of any kind {oral or written) (including any right of conversion or exchange under
any outstanding security or other instrument) associated with or relating io the Comumon Stock.
There are no outstanding contractnal obligations of the Surviving Corporation to repurchase,
redeem or otherwise acquire any outstanding Common Stock. Schedule 5.3 contains a complete
and accurate list of all holders of options to purchage Common Stock and any other options or
rights of any kind te purchase or acquire any Common $tock, together with the number of such
options or other nghts and the terms of such options or other rights held by sach such holder.
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5.4  Consents and Apptovals, No consent, approval or anthotization of, ot
declaration, filing or repistration with, any Person is required fo be made or obtained by the
Surviving Corporation in comection with the exccution, delivery and performance of this
Apreement and the consummation of the transactions contemplated by this Agreement.

5.5 No Proceedings. There is no Proceeding pending or, fo the Snrvivieg
Corporation’s Knowledge, threatened agsinst, relating to or affecting in any adverse manner the
Surviving Corporation, its Assets {(including its Imtellectual Property), the transactions
contemplated by this Agreement or the Common Stoek,

5.6  No Conflict or Violation. The excoution and dejivery of this Agreement,
the consummation of the transactions contemplated by this Agreement, and the fulfiliment of the
terms of this Agreemient, do not and will not result in or constitute (i) a violation of or conflict
with any provision of the Articles of Incorporation or Bylaws of the Surviving Corporation, (ii} 2
breach of, a loss of rights under, or constitute an avent, occurrence, condition or act which is or,
with the giving of notice or the lapse of time, would beeome, a default under, or result in the
acceleration of any obligations under, any term or provision of, any Surviving Corporation
Material Contract of Surviving Corporation Parmit, {ii) a violation by the Surviving Corporation
of any statute, rule, regulation, ordinance, by-law, code, order, judgment, writ, injunction, decree
or award, {(iv} an, imposition of any Encumbrance (other than a Permitted Encumbrance} on the
Surviving Corporation’s Common Stock or Assets, or {v) any right of any Govemmental
Authority to revoke, withdraw, suspend, cancel, terminate or modify any Permits.

5.7  Fingoeisl Stetements.

(2} The Swviving Corporation has delivered to the Surviving
Cormporation its Fimancial Statemenis and Interim Financial Statements. These Financial
Statements fairly present in all material respecis the financial condition and the results of
operatione of the Surviving Corporation as of their respective dates and for the periods then
ended. These Interimn Financial Statemnents fairly present in el material respects the financial
condition and the results of operations of the Surviving Corporation as of their respective dates
and for the periods then ended. The books and records of the Surviving Corporation from which
these Financial Statements and Interim Financial Statements were prepared fairly reflect in all
material respects the Assets, Habilifics and operations of the Surviving Corporation, and these
Financial Statements and Interim Financial Statements conform in all material respects
therewith.

(v}  As of the Closing Date there will be no liabilities or obligations,
whether abgolute, accrued, contingent, known, unknown, matured, uomatured or otherwise, and
whether or not required to be disclosed or provided for in financial statements in accordance with
GAAP, of the Surviving Corporation except (i) lisbilities and obligations reflected or teserved
for in these Financial Statements and Interim Financial Statements and (i) lebilities and
cbligations incurred between March 31, 2003 and the Closing Date in the ordinary course of the
Surviving Corporation’s Business (none of which results from, arises out of or relates to any
breach of contract, breach of contractual warranty, fori, infringement or violation of law), none
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of which, sither individually or taken as a whole, is material to ths Surviving Corporation’s
financial condition or which would cause s Matetial Adverse Effsct.
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5.8  Tax Magters.

{a)  Except as sct forth on Schedule 5.8(a), (i) all Tax Returns required
to be filed by the Surviving Corporation with respect fo any petiod ending on or prior to the
Closing have been or will be completed and filed when due (including any extensions of such
due date), (ii)all Taxes required to have been withheld by the Surviving Corporation in
connection with amounts paid to any employee, independent confractor, creditor, stockholder or
other third party have been withheld, (iii) all such Tax Retums were correct and complete in all
respects when filed, except to the extent that a reserve for Taxes has been established by the
Surviving Corporation on the Financial Statements, (iv) all Taxes required to have been paid by
the Surviving Corporation {(whether or not shown on any Tax Return) have been paid, cxcept to
the extent a reserve for Taxes has been established by the Surviving Corporation of the Financial
Statements, (v) the Surviving Corporation is not currently the beneficiary of any extension of
time within which to file any Tax Retumn and (vi) no written notice has been received by the
Surviving Corporation and no writtenn claim has been made to the Surviving Corporation since
the Surviving Corporation’s inception by any Governmental Authority in 8 jurisdiction where the
Surviving Corporation does not file Tax Returns that it is or may be subject to taxation by that
jurigdiction, There are no Encumbrances {other than for Taxes not yet due and payable, all of
which are deseribed on the Surviving Corporation Schedule of Exceptions} on any of the Asscis
(including the Intellectuel Property} or the Surviving Corporation Shares that arose in connection
with any faflure {or alleged failure) to pay any Tax.

(o)  Thete is no dispute or ¢laim concerning any Tax hability of the
Surviving Corporation either (i) claimed or raised by any Governmental Authotity in 8 written
document sent by any such Governmental Authority and received by the Surviving Corporation,
ot (ii) to the Burviving Corporation’s Knowledge based upon perscmal contact with auy agent of
such Governmental Authority, Schedule 5.8(b) lists all federal, state, Iocal and forelgn income
Tax Returns filed with respect to the Surviving Corporation for all taxable periods since the
Surviving Corporation’s inception. No Surviving Corporation Tax Returt hag been subject to an
audit or other examination by any govemmental anthority, and, to the Surviving Corporation’s
Knowledge, no such audit or examinstion is threatened. The Surviving Corporation hes made
available to the Surviving Corporation true and complete copies of all Tax Returns, examination
reposts, and statements of deficiencies assessed against or agreed to by the Surviving
Corporation for all taxable periods of the Surviving Corporation.

(¢}  Neither the Surviving Corporatiop nor any of its affiliates has
taken ot agreed fo fake any action that would prevent the Merger from constituting a
reorganization within the meaning of Code Section 368(a)}{1}{A). Neither the Surviving
Corpotation, zny of its subsidiaries nor any Surviving Corporation Sharcholder is aware of any
agreement, plan or other circumstance that would prevent the Merger from qualifying as a
reorganization within the mieaning of Code Section 368(2)(1}(A).

5.8  Real Property. The Sixviving Corporation (&) owns no teal property, and
(b} leases the real property as Iisted on Schedule 5.9(b).
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5.10  [ptellectual Property.

(8)  There is no intellectual properfy used in or necessaty to the
Business other than the Iniellectual Property owned by the Surviving Corporation, off-the-shelf
computer software and the Intellectnal Property identified on Jehedule 5.10(d). Each ftem of
Intellectual Property owned or used by the Surviving Corporation immediately prior to the
Closing Date will be owned or available for use by the Surviving Corporation on substantially
similer termos and conditions inmupediately subsequent to the Closing Date and the Surviving
Corporation has taken reasonable commercial actions to maintain and protect cach item of
Intellectual Property owned by the Surviving Corporation and used in the Business.

(b) To the Swrviving Corporation’s Knowledge, the Surviving
Corporation has not at apy lime since its inveption interfered with, infringed upon,
misappropriated or otherwise come into conflict with any inteflectual preperty rights of third
parties, and sinoe its inception the Surviving Corporation has not received any charge, complaint,
claim, demand or notice alleging any such interference, infringement, misappropriation or
violation {including, without limitation, any claim that the Surviving Corporation must license or
reffain from using any intangible property rights of any third party) which has not been resolved
and {1} to the Surviving Corporation’s Knowledge, no third party has interfered with, infringed
upon, misappropriated or otherwise come into conflict with any of the Inteliectual Property.

(¢}  Schedule 5.10(c) identifies each patent and each copyright or
tradernark registration which bag been issued to the Surviving Corporation with respect to any of
the Intellectual Property, identifies each pending patent application or application for copyright
or tradernark registration which the Surviving Corporation has made with respect to any of the
Intellectual Property, and identifies each license or other agreement under which the Surviving
Cotporation hes granted rights of use or access to any third party with respect to any of the
Intellectual Property. The Surviving Corporation has delivered to the Surviving Corporation or
made available to the Surviving Corporation for its review correct and complete copies of all
such patenis, registrations, apphications, licenses and agreements (as amended to date) snd has
made available to the Surviving Corporation correct and complets copies of all other written
documentation evidencing ownership and, in the case of pending applications and registrations,
prosceution histories (if applicable) of cach guch item. Schedule S.10(e} also identifies each
trado name of varegistered trademark used by the Surviving Corporation in connection with the
Business. With respect to cach item of Intellectual Property required to be identified in Schedule
5,10(g), @) the Swrviving Corporation has no knowledge of any reason why the Surviving
Corporation would be unable to register with the patent and trademark office embracing the
jurisdiction of their formation each item which is an unregistered trademark, (if) the Surviving
Corporation possesses all right, title and interest in and to the item, free and clear of any
Encumbrances or licenses, {iii) to the Surviving Corporation’s Knowledge, the itemn is not
subject to any outstanding injunction, judgment, order, decree, ruling, or chaxge, (iv)no
Proceeding is pending ar, to the Surviving Corporation’s Knowledge, threatened which
challenges the legality, validity, enforceability, use or ownership of the itemn and (v) other than
customary indemmities given to distributors, sales representatives, dealers and customers (as
described on Schedule 5.10(c)(v)), the Surviving Corporation has no curmrent obligations to
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indemnify any Person for or against any interference, infringement, miseppropriation, or other
conflict with respect to the item.

(d}  Schedule 5.10(d) identifies each item of Inteflectual Property that
any third party owns and that the Surviving Corporetion uses pursuant to license, sublicense or
agreement. The Surviving Corporation has delivered to the Surviving Corporation or made
available to the Surviving Corporation for its review correct and complete copies of all such
licenses, sublicenses and other agreements (as amended to dale). With respect to each item of
Intellectual Property required to be identified in Schedule 5.10(d), (i) the licenss, sublicense or
other agreement covering the item is, to the Surviving Corporation’s Knowledge, ¢nforceable,
except as may be limited by Enforceability Limitations, (i) imnyediately following the Closing,
the license, sublicense or other agreement will be enforcesble on substantially similar terms and
conditions as existed inmnediately pror to the Closing, except as may be limited by
Boforceability Limitations, (ili) to the Surviving Corporation’s Knowledge, no other party to any
such license, sublicense or other agreement is in breach or default, and to the Surviving
Corporation’s Knowledge no event has ocourred which, with notice or lapse of time, would
constitute a hreach or default or permit carly termination, modification or acceleration
thereunder, (iv)neither the Surviving Corporation nor, to the Surviving Corporation’s
Knowledge, any cther party to the license, sublicense or other agreement has repudiated any
provision thereof, except o the extent contained in any written amendment to such Intallectual
Property, if any, (v)to the Surviving Corporation’s Knowledge, the underlying item of
Intellectual Property is not subject to any outstanding injunction, judgment, order, deczee, ruling
or charge, (viino Proceeding is pending or, to the Surviving Corporation’s Knowledge,
threatened which challenges the legality, validity, enforceability or use of the naderlying item of
Intellectual Property by the Surviving Corporation and (vii) the Surviving Corporation has not
granted any sublicense or similar right with respect to the license, sublicense or other agrecment.

{&) To the Surviving Corporation’s Knowledge, the Surviving
Corporation’s use of its Intcllectual Property will not interferc with, infringe wupon,
misappropriate or otherwise come into conflict with, any intellectual property rights of third
parties as a result of the continued operation of its Business 8s presently conducted, or fo the
Surviving Corporation’s Knowledge as such Business i contemplated or proposed to be
conducted.

{£) To the Surviving Corporation’s Knowledge there has been no
infringement by the Surviving Corporation on any patent applications of third parties or of any
patents, copyrights or trademarks of third parties in countries other than the United States, and
the Surviving Corporation has not received written notice of any such alleped infringement from

511  Labor Maffors.

(@)  Schedule 511 identifies each cwrent employes of the Surviving
Corporation who had an annual base salary for the fiscal year ended December 31, 2002 in
excess of $50,000, or whose annual base salary for the fiscal year ending December 31, 2003 is
expected to be in excess of $50,000, his or her name, position or job title, his or her bage
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compensation and bonus compensation sarmed in the fiscal year of the Surviving Corporation
ending December 31, 2002, and his or her current base compensation. The Surviving
Comporationt has no obligations under sny written or oral agreement, collective bargaining
agreement or other agreement with any labor organization or employee group. The Surviving
Corporation is not engaged in any unfair Iabor practice and there is no unfair Jabor practice
charge or other employee-related or employment-related complaint against the Surviving
Corperation pending or, to the Surviving Corporation’s Knowledge, threatened before any
Governmental Authority. There is currently no labor strike, labor disturbance, slowdown, work
stoppage or other material lebor dispute or arbitration pending or, to the Surviving Corporation’s
Knowledge, threatened against the Surviving Corporstion and no grievance currently being
asserted by any individual or entity. The Surviving Corporation has not experienced a jabor
strike, labor disturbance, slowdown, work stoppage or other labor dispuie at any time since its
inception, and there is no organizational campaign being conducted or, t¢ the Surviving
Corporation’s Knowledge, contemplated. There is no pending or, to the Surviving Corporation’s
Knowledge, threatened petition before any Governmental Authority or other dispute as to the
representation of any employess of the Surviving Corporation. Each employee of the Surviving
Corporation is an employee at will. There are no pending or, to the Surviving Corporation’s
Knowledge, threatened claims against the Surviving Corporation by employces or former
employees for unpaid wages, wrongful termination, accidental injury or death, sexual harassment
or discrimination or violation of any employment law, rule, regulation or ordet, The Surviving
Corporation has complied in all respects with, and is currently in compliance in all respects with,
all applicable Govemmental Requirements relating to any of their employees or consultants
{including, without Hmitation, any Governmental Reguirement of the Occupational Safety and
Health Administration), and since its inception the Surviving Corporation has not received any
notice of failure o comply with any such Governmmental Requtrcment which has not been
rectified.

()  The Swrviving Corporation has on file a valid Form I-9 for cach
current employee of the Surviving Corporstion hired or terminated since its irception. To the
Surviving Corporation's Knowledge, all employees of the Surviving Corporation are (i) United
Siates citizens, or lawful permanent residents of the United States, (3i) aliens whose right fo work
in the United States is unrestricted, or (iii) aliens who have valid, mnexpired work authorization
issued by the Attorney General of the United States (Irnmigration and Naturalization Service).
Since its inception the Surviving Corporation has not been the subject of an immigration

. compliance or employment visit from, nor has the Surviving Corporation been assessed any fine
or penalty by, or been the subject of any order or directive of, the United States Department of
Labor or the Attorney Genetal of the United States {Immigration and Naturalization Service).

{c) The Surviving Corporation has not terminated the employment of
any employes during the 180 days preceding the Closing Date excluding vohmtary resignation
and termination for cause.

5.12 Trausactione with Certain Persons.

(s} No Releted Person is presently or at any time since the Surviving
Corporation’s inception has been 2 party to any fransaction with the Swrviving Cosporation
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(other than payment to officers for their services as officers or employees of the Sutviving
Corporgtion ) including, without limitation, any confract, agreement or other arrangement
{i) providing for the furnishing of goods or services to or by, (ii) providing for the rental or sale
of real or personal property to or from or ({ii) otherwise requiring payments to or from, such
Related Person,

() All transactions with Related Persons since the Surviving
Cotporation’s inception have been and are on an arms” length basis providing for terms and
conditions no less favorable to the Surviving Corporation than as would reascnably be expecied
to be negotiated with an independent party,

(¢} There is no outstanding smount (including pursuant to any
advance, note or other indebiedness instrument) owed by the Swrviving Corporation to any
Related Person or from any Related Person to the Surviving Corporation.

5.13 Insprgnce. Schedule 5.13 containg a complote and accurate List of all
current poticies or binders of Insurance (showing as to each policy or binder the carrier, policy
number, coverage limits, expiration dates, anmmal premiums, deductibles and a peneral
deseription of the type of coverage provided and policy exclusions) maintained by the Surviving
Corporation and relating to ils properties, agsets and personnel, All of the Insurance is
“occurrence” based insurance. The Imsurance is in full force and effect and sufficient for
compliance in all respects with all requirements of applicable law and of all contracts to which
the Surviving Corporation is a party. The Surviving Corporation is not in default wnder any of
the Insurance and has not failed at any time to give any notice or to present any clain under any
of this Insurance in a du¢ and timely manner. No notice of cancellation, tarmination, reduction
in or roservation of coverage or increzse in premium {other than reductions in coverage or
increases in premiums in the ordinary cowrse} has been received with respect to any of this
Insurance, and all premiums with respect {o any of this Insurance have been timely paid. The
Surviving Corporation has not experienced any claims in excess of current coverage of this
Insurance. There will be no retrospective insurance premiums or charges or any other similar
adjustment on or with respect to any of this Insurance for any period or occurrence through the
Closing Date.

5.14 Material Contracts. Schedule 5.14 contains a fruc and correct list or
description of the Material Contracts of the Surviving Corporation. True and correct copies of
the Matesial Contracts have been detivered to the Company except as indicated on Schedule
5,14. Fach of these Materia} Contracts is enforceable against the Surviving Corporation and, to
the Swmviving Corporation’s Knowledge, each other party thereto, in accordance with ity {erms,
except as such enforcement may be limited by Enforceability Limitations. Neither the Surviving
Corporation sor, to the Surviving Corporation’s Knowledge, any other parly to any such
Material Contract is in default thersunder or in breach thereof, and since its inception the
Surviving Corporation has not granted any waiver of or under any provision of my of these
Material Contract. There exists no ¢vent, occurrence, condition or act which constitutes or, with
the giving of notice, the lapse of time or the happening of any future cvent or condition, would
become, to the Surviving Corporation’s Knowledge, a default by thc Surviving Corporatian or,
to the Surviving Corporation’s Knowledge, any other party under any of these Material

-32-

—
Flosds meen 2P 37 A



';Juékzs—ea@s 17:22 HODGSON RUSS LLP Se1 394 3862 VP.E?'

& I W -

Contracts. To the Suviving Corporation’s Knowledge there are no threatened defaults under
anry of these Material Contracts. The Swrviving Corporation has not taken, or refrained from
taking, amy action which coustitutes, or with the giving of notice or the lapse of time would
constitute, a default under any of these Material Contracts, .

515 DBusiness Becords. No material records of accounts, personne! records or
other material records or documents velating to the Surviving Corporation or its Business have
been destrayed except in the ordinary course and all such records are available upon request,
subject to applicable Govetnmental Requirements and/or contractual prohibitions or limitations.

5.16 Bapk Accounts; Powers of Affornev. Schedule 5,16 contains 8 frue,
complete and correct list of all bank accounts and safe deposit boxes maintzined by the
Surviving Corporation and all persons entitled to draw thereon, to withdraw therefrom or with
ecess thereto, a description of all lock box arrangements for the Surviving Corporation and a
deseription of all powers of attorney granted by the Surviving Corporation.

5.17 Eavironmental Matters. Since its inception the Surviving Corporation has
not received any notice, warning or other written or oral communication from any Governmental
Authority related to any existing or potential envirommental problem .or actual or alleged
violation or any federal, state, municipal or local environmental law, regulation, statute,
ordinanee (coliectively, “Bnvironmental Laws™), including, without limitation, the release of any
bazsrdous substance, To the Surviving Corporation’s Knowledge, the Surviving Corporation hag
operated since its inception in compliasce with all applicable Bnvironmental Laws.

518 Absence of Certain Changes Since March 31, 2003 there has not been:

(s}  any change in the Business, financial condition or operations of the
Surviving Corporation taken as a whole which would constitute a Surviving Cosporation
Material Adverse Bffect;

{b)  any increase in the compensation of or granting of bonuses payabie
ot to become payable by the Surviving Cerporation to any officer or employee whose
compensation (base salery plus bonus} exceeded 550,000 for the fiscal year ended Decernber 31,
2002, other than annual increases or bonuses consistent with the Swviving Corporation *s past
practices and not exceeding, for any such officer or employes, $10,000;

(¢)  other than sales of inventory and disposition of obsolete assets in
the ordinary course of business, any sale or transfer by the Surviving Cotporation of any tangible
or intangible asset having & value at the time of disposition greater than $10,000 or $50,000 in
the agpregate for ail such assets, any mortgage or pledge or creation of any Encumbrance
relating to any such asset, any lense of real property or equipment, or any cancellztion of any
debt or clgim, except in the ordinary course of business;

() suy other fransaction not in the ordingry course of the Surviving
Corporation’s Basiness or not otherwise copsistent with the Surviving Corporation ’s past
practices involving consideration in excess of $25,000;
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{¢) any change in the Surviving Corporation’s accounting methods or
principles;

N any non-geasonal reduction in the backlog or orders of the
Surviving Corporation’s Business, any acceleration of sales info a curent period or any change
in pricing or discounts offered to customers of this Business not consistent with past practice; or

{g) any cash or property distributions or paymenis by the Surviving
Co:pomtmn to, ar for the benefit of, any individual or entity mcludmg, without limitation, any
Surviving Corporation Stockholder.

5.19  Absence of Certain Pavments, Neither the Surviving Corporation nor any
of its directors, officers, employees or agents, or other people acting on behalf of any of them,
bave with respect to its Business (i) engaged in any activity prohibited by the United States
Foreign Cortupt Practices Act of 1977 or any other similar law, regulation or decree, directive or
order of any Governmental Authority or (ii) without limiting the generality of the preceding
clanse (i), used any corporate or other funds for unlawful contributions, payments, gifts or
entertainment, or made any unlawiul expenditures relating to political activity to officials of any
Governtiiental Anthority., Neither the Surviving Corporation nor any of its directors, officers,
employees or agents, or other Persons acting on behalf of any of them, have accepted or recerved
any unlawful contributions, payments, gifis or expenditures.

5.20 mpliznce with Taws; Permits.  The conduet of the Surviving
Corporation's Business is in compliance in all material respects with all applicable
Governmental Requirements and Permits. Since its inception the Surviving Corporation has not
received any notice stating or alleging that it is not in compliance in all respects with any
applicable Governmental Requirements or Permits, and to the Sueviving Corporation’s
Knowledge, there are no presently existing facts, circumstances or events which, with notice or
lapse of time, would result in violations of any spplicable Governmental Requirements or
Permits. Schedule 5.20 identifies all Permits issued to the Surviving Corporation and currently
in effect. The Permits listed on Schedule 5.20 constitute afl the Permits used in the operation of
and necessary to conduct the Surviving Corporation's Business. All of these Permits are valid
and in full force and effect, no violations bave been experienced, noted or recorded and no
viclations are expected and no Procceding is pending or, to the Surviving Corporation’s
Knowledge, threatened to revoke or limit any of these Permits,

5.21 No Material Misstatements or Omigsions. None of the representations and

warranties by the Surviving Corporation in this Agreement contains any untree statement of 2
material fact, or omits to state any material fact necessary to make the statements or facts
contained therein, in light of the circumsiance under which they were made, not misleading.

522 Litipation. There is no Proceeding pending or, to the Surviving
Corporation’s Knowledge, threatened which is (a} a Procesding against or involving the capital
atock of the Surviving Corporation, () 2 Proceeding involving the Surviving Corporation or its
properties, Assets (including its Intellectual Property} or Business, or (¢} a Praceeding relating to
the Swrviving Corporation Business and against or Ivolving any Surviving Corporation
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Shareholder or any director, officer, employee or, to the Surviving Corporation’s Kaowledge,
any independent contyactor of the Survivipg Corporation.

523  Tenmipgiion of Arrapcements with Q'Currance Teleservices, lng, Any
agreemnents or arrangsments between the Surviving Corporation and O'Currance Teleservices,
Int, {“O'Currance™) have been terminated completely aund the Surviving Corporation has ne
existing or contingent obligstion to () sell any of its securities or Assets to Q'Currance, or )
purchase any of the securities or assets of O’Currance.

ARTICLE 6
CONDUGCT QF THE PART, _

The Company, on the one hand, and the Surviving Corporation, on the other hand,
each covenant and agree with the other as follows:

6.1 Notifications, Congents and Approvals. As sgon 28 practicable, the
Surviving Corporation snd the Company, as applicable, shall commence all reasonable actions to
obtain the consents and approvals aud to make the filings set forth on Schedole 6.1 {collectively,
the “Required Consents and Filings”) required to consummate the transactions contemplated by
this Agresment.

6.2  Copduct Pending Closing.

{a)  From the date of this Agreement to the Closing Date, and excepl as
otherwisc specifically provided in this Agreament or consented o or approved by the Surviving
Caorporation in advance in writing (consent will bs deemed to bave been given &s to matters
specifically sef forth in the final Company Schedule of Exceptions), such consent or approval not
to he unreasonzbly withheld or delayed, the Company shsll not (i) make any special or
extraordinary disttibution of cash to any Person, inchuding, without limitation, any Company
Stockholder; and (i} voluntarily take any action which would cause, or voluntarily fail to iake
any sction the feilure of which would cause, ay representation or warranty of the Company
contained in this Agreement to be breached or unfrue in any respect.

From the date of this Agreement to the Closing Dats, apd except as
otherwise specifically provided in this Agreement or consented to or approved by the Company
in advance in writing (consent will be deemed to have been given as to matters specifically get
forth in the fnal Surviving Corporation Schedule of Exceptions), such consent or approval not to
be unreasonably withheld or delayed, the Surviving Corporation shall not voluntarily take any
action which would cause, or voluntarily fail to takce any action the failure of which wonld cause,
apy representation or warranty of the Surviving Corporation contained in this Agreement to be
breached or unirue in any respect.

6.3  Notification of Certain Matters. Each party heroto (the “Notifying Party”)
shall give prompt wiitien notice {o the other party (the “Receiving Party™) of (i} any fact or
circumstanee, or any occurrence or fatlure to occur of any event of which the Notifying Party has
knowledge, which fact, circumstance, occurrence or failure causes or, with notice or the Iapse of
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time, would cause any representation or warranty of the Notifying Party contained i this
Agreement to be breached or untrus or inaccurate in any respect any time from the date of this
Agreement to the Closing Date and (i) any failure of the Notifying Party to comply with or
satisfy any covenant, condition or agxeement to be complied with or satisfied by the Notifying
Party under this Agreement. Further, prior to the Closing, each party will have the tight to
furnigh to the other party & revised Company Schedule of Exceptions or Surviving Corporation
Schedule of Exceptions, as apphcabir: {cach, an “Updated Schedule of Exceptions”), that
includes appropriate updates therete in, Hight of matters that have arisen in the course of operating
their respective businesses after the date hereof.

§4  Bscaow Agresment. On the Closing Date, the Company, the Surviving
Corpozation, the Securityholder Reprasentative and the Escrow Agent shall enter into an escrow
apreenient substantially in the form attached ag Exhibit §.4 {ﬂm “Bscrow Agreement”) pursuant
ta which the Escrow Shares will be escrowed.

6.5 Compagv Emplovees, All cmployees of the Company shali continue in
their existing benefit plans until such time as, in Surviving Corporation’s sole discretion, an

orderty transition can he accomplished to employee benefit plans and programs maintained by
Surviving Corporation for its and its affiliates’ employees in the United States. Surviving
Corporation shall take such reasomable actions, to the extent permiiled by Surviving
Corporatmn s benefils programs, 23 are nacessary to alk:w eligble employees of the Company to
participate in the health, welfarc and other benefit programs of Surviving Corporation of
alternative benefits programe in the AZErEgale that are substantially equivaient fo those applicable
to employees of Surviving Corporation in similar functions and positions on similar terrs (it
being understood that equity incentive plans are 1ot consuicmd emploves berefits) and suchk
Compsny employees shall be given service credit for their past employmcnt with the Company
for eligibility and vesting setvice credit under such programs of the Surviving Corporation,
Pending such action, Surviving Corporation shall maintain the effectweness of the Company’s
benefit plans.

66 Doployment Offer Leotiers On the Closing Pate, the Surviving
Corporation will enter into employment offer letters substantiafly in the form attached herato as
Exhibit 6.6 (each, an “Offer Letter™) with ail of the individuals who are employees of the
Company as of the Closing Date (collectively, the “Current Employees™).

6.7 Employment Agreement. On the Closing Date, the Surviving Corporation
and William J. Trenchard shall enter into an employmenti agreement (the “Trenchard
Employment Agreement™) mutually agreeable to the parties thereto.

6.8  Repgyment of Emplovee Advagges. On or prior o the Closing Date, the
Company shall cause all outstanding emplovee advances and amounts owing from Related
Persong 1o be repaid to the Comapany in full,

6.9 Tempination of Related Person Arangements.  The Related Person
agreements set forth on Schedule 6.9 hereto shall, except as otherwise noted on Schedule 6.9, be

terminated on or prior to the Closing Date.
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6.10  Use of Corporate Name or Trade Name. Afler the Closing, no Company

Stockholder will uge or refer to the name “CallCast” or any trade name included within the
Intellectual Property, or any derivative or variation thereof or any name substanfizlly or
confusingly similar thereto without the Surviving Corporation’s prior wiitten consent, which
shall not be wireasonably withheld. |

6.11  Access to Records. For = period of six (6) years afier the Closing Date,
the Surviving Corporation and its Representatives shall have reasonable access to all of the
books and records, if any, relating to the Business which the Founders or amy of their
Representatives may retain afler the Closing Date.  Such access shail be afforded (o the
Surviving Corperation and its Representatives upon receipt of at least five (5) days writien notice
and during normal business hours. The Surviving Corporation shall be solely responsible for any
costs apd expenses incwrred by it pursuant to this Sectton 6.11. If the Founders or their
Representatives shall desire to dispose of ary of such books and records prior 1o the expiration of
such gix (6) year period, the Founders shall, prior to such disposition, give the Surviving
Corporation a reasonable opportunity, at the Surviving Corpntatian’s expense, 1o segregate and
remove such books and records ag Surviving Corporation may select. The Founders shall
perform all reasonable actions required to epsure that their chresentanves comply with the
reguirements of this Section 6.11.

6.12 Cogfidentighitv. Bach of the Founders has had access to, and has gained
knowledge with respect to, the Business, including, without limitation, trade secrets, financis!
results and information, processes and techniques, technical production and cost data, methads of
doing business and information concerning customers and suppliers, and other valpable and
confidential information relating to the Pusiness (collectively, the “Confidential Information™).
Each Founder acknowledges that umauthorized disclosure or misuse of any Confidential
Information after the Closing will cause ireparable damage to the Surviving Corporation. The
parties also agree that covenants by the Founders not to make unauthorized disclosutes of the
Confidantial Information are cssential to the growth and stability of the Surviving Corporation’s
business after the Closing. Accordingly, each Founder covenamts and agrecs that after the
Cloging he will not use or disclose any Confidential Information obtained i the course of his
past connection with the Business, other than (i) information gmcrally available to the public
through sources other than the Founders, (if) in connection with enforcement of this Agreement,
of (iil) as necessary to defend or participate in the defense of actions {o which the
indemnification provisions of Article 9 apply, or in connection with tax reporting and related tax
matters associsted with the Company and the Founders. Notwithstanding the foregoing
confidentiality provisions, each party (and their_respective employees, representatives, or other
agents) may disclose to any and all persons, without kmitation of any kind, the tax treatment and
tax structure of the Merger and sl materials of any kind (including opinions or other fax
apalyses) that are provided to sach such party relating to such tax freatment and tax structure. In
addition, no party is subject to any resiriction concerning its consulting with its tax advisors
regarding the tax trestment or tax structure of the transaction at any tirge,
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6.13  Tax Covenanis.

(8) From and afier the date of this Agreement and until the Effective
Time, each party hexeto shail use its reasonable best efforis to canse the Merger to qualify, zod
will not knowingly take any action, cause any action to be taken, fil to take any action or canse
any action o fail to be taken which action or faflure to act could prevent the Merger from
qualifying as a rcorganization under the provisions of Section 368(a}(1XA) of the Code.
Following the Effective Time, neither the Surviving Corporation nor any of its affiliates shall
knowingly take any action, cause any action to be taken, fail fo take any ection or canse any
zction to fil to be taken, which action or failure to act could cause the Merger to fail to qualify
as a reorganization under Section 368{a)(1)(A) of the Code.

(b)  As of the date hereof, the Company does not know of apy reason
. (i) why it would not be able to deliver to Gunderson Dettmer Stough Villeneuve Franklin &
Hachigian, LLP (“Gunderson Dettmer™} {counse] to the Company), or Hodgson Russ LLP
{coumsel to Surviving Corpotation), at the date of the legal opinions referred o below,
certificates substantielly in compliance with Internal Revenue Service published advance ruling
guidelines, with customary exceptions and moifications thereto, 1o enable such firms to deliver
the legal opinions contemplated by Sections 7.7 and 8.9, and the Company hereby agress to
deliver such certificates effective ar of the date of such opinions, or {if) why Gunderson Dettrer
or Hodgson Russ LLP would not be able to deliver the opirdons required by Sections 7.7 and B.9,
As of the date hereof, the Surviving Corporation doees not know of any reason why it would not
be gble to deliver to Hodgson Russ LLP or Genderson Dettrer, at the date of the legal opinions
referred to below, certificates substantially in compliance with the Internal Revenue Service
published advance ruling guidelines, with customary exceptions and modifications thereio, to
enable such firms to deliver the legal opinions contemplated by Sestions 7.7 apd 8.5, and
Surviving Corporation hereby agrees to deliver such certificates effective as of the date of such
opinions, or (i) why Hodgson Russ or Gupderson Dettmer would not be able to deliver the
opiniong required by Sections 7,7 and 8.5.

(¢}  Siragdie Period Retyps. The Surviving Corporation shall prepare
and file {or cause to be prepared and filed) all Tax Returns for afl periods beginning before the
Closing Date and ending afler the Closing Date (“Straddle Returns”). The Surviving
Corpotation shall permit the Founders to review and comment on each such Straddie Return
prior to the filing thereof.

(&}  Cooperation. After the Closing Date, each Founder will make
availgble to the Surviving Corporation, as reasonably requested, all information, records, or
documents relating fo the lisbilities for Taxes of the Company for all periods prior to or
including the Closing Date and wifl preserve such information, records, or documents until the
expiration of any applicable statute of limitations (including extevsions thereof). After the
Closing Date, the Founders and the Surviving Corporatmn will cooperate firlly, a5 and fo the
extent reasopably requested by the other party, in connection with any audit, litigation, or ofher
proceeding with respect to Taxes.

-38-
U Ann 500X 6 (



. ‘IUN-25-20@3  17:24 HODGSON RUSS LLP 561 394 I\E2_ P43

2 ¥ —

6.14 Indemmification of Officers and Directors. (a) For six vears from and afier
the Closing Date, the Surviving Carporation agrees to inderanify (inciuding sdvancement of
expenses) and hold harmless the past and present officers and directort of the Company
specifically listed on Schedule 6.14 hereto to the same extent such persons are indemnified as of
the date of this Agreement by the Company pursuant to the Company’s Certificate of
Tncorporation or Bylaws, as amended, employment agreements or indemnification agreements
identified on the Company Schedule of Exceptions or under applicable law for acts or omissions
which occurred at or prior to the Effective Time. This indemnification shall not apply to any
¢laim by an indemnified party pursuant io the terms of this Agreement or any other agreement
contemplated by this Agreement.

ARTICLE 7
CONDITIONS TO COMPANY OBLIGATIONS

The obligation of the Company to consummate the iransactions contemnplated by
this Agreement is subject, in the discretion of the Company, to the satisfaction, on or prior to the
Closing Date, of each of the following conditions {any of which, in the Company’s sole
discretion, may be waived in writing in whole or in part without impairing or affecting any right
of indemmnification or other right or remedy under this Agreement):

7.1  Representations, Warranties and Covenants, Except as set forth in the

Surviving Corporation Schedule of Exceptions, all representations and warranties of the
Surviving Corporation contained in this Agreement shall be true and correct in alf respects at and
ag of the Closing Date {except (i} io the exient any such representation or warranty cxpressly
speaks as of an earlier date, which representation or warranty shall be true and correct as of such
date (subject to clauses (if) and {iii)), (if) to the extent that the facts and conditions upon which
such representations and warranties are based are expressly required or permitted to be changed
by the terms of this Agreement and (jif) where the failure of the representation or warranty
{considered individually and not in conjunction with any other representation or warranty) to be
true and correct would not have a Material Adverse Effect on the Surviving Corporation), and
the Surviving Corporation shall have performed alf agreements and covenants required by this
Agreement to be performed by it priot to or at the Closing Date,

7.2  Emplovment Matters. Al of the Current Employees shall have entered
into Offer Letters with the Surviving Corporstion and the Surviving Corporation and William 1.
Trenchard shall have entered into the Trenchard Employment Agreement.

7.3 ceedings. No Proceeding shall be pending, threatened or
anticipated against the Surviving Corporation or the Company seeking to enjoin, or adversely
affecting, the consummation of the transactions contemplated by this Agreement.

7.4  Clesing Certificate. The Surviving Corporation shall have provided to the
Company a certificate of an executive officer of the Swviving Corporation, in form and
substance reasonably satisfactory to the Company, to evidence complance with the conditions
sct forth in Sections 7.1, 7.3 and 7.6.
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7.5 Legal Opinion. The Company shall have received an opinion of Hodgson
Russ LLP, counsel to the Surviving Corporation, which substentially reflects the opinion points
listed in Exhibit 7.5,

7.6 Required Consents apd Filings. All of the Required Consents and Filings
shall have been obtained or made,

7.7  Tax Opinion of Company’s Counsel. The Company shall have received

the opinion of Gunderson Dettmer, counsel to the Company, based upon representations of
Surviving Corporation and the Company and normal assurpptions, to the effect that the Merger
will be treated for Federal income tax purposss as a reorgattization qualifying under the
provisions of Section 368(a)1)XA) of the Cods, which opinion shall not have been withdrawn or
modified in any material respect. The issuance of such opinion shall be conditioned on receipt
by Gunderson Detimer of representation letters from cach of Surviving Corporation and the
Company as conternplated in Section 6,13 of this Agreement. Each such represeniation letter
shall be dated on or before the date of such opinion and shall tiot have been withdrawn or
tnodified in any material respect as of the Effective Time. Notwithstanding the foregoing, if the
Company’s counsel does not render such opinion, this condition shall nevertheless be deemed
satisfied with respect to the Compeny if Hodgson Russ LLP, counsel to Surviving Corporation,
renders such opinion fo the Company.

7.8 No Other Tegpination. The Company shall not have ¢lected to terminate
this Agreement in accordance with Section 10.2 hereof.

1.9 Amendment io Articles of Jucorporation of Surviving Corporation. The

Surviving Corporation shall have amended its Articles of Incorporation to designate such number
of shares of Preferred Stock as shall be issued to the holders of Convertible Debt in exchange for
the canceliation of the Convertible Debt at the Effactive Time.

7.10  Shareholder Agreement. Each sharebolder of the Surviving Corporation
88 of the Closing Date shall have entered into a sharcholder agreement (the “Shareholder
Agreement”) substantially in the form attached hereto as Exhibit 7,10,

7.11  Workers” Compensatiop. The Surviving Corporation shall have in effect
sufficient workers’ compensation insurance based on industry practice.

ARTICLE 8
TTIONS TO THE VIVING CORP TION’S OBLIGATIONS

The obligations of the Surviving Corporation to consummate the fransactions
contemplated by this Agreement is subject, in the discrefion of the Surviving Corporation, to the
satisfaction, on or prior to the Closing Date, of each of the following conditions (any of which, in
the Surviving Corporation’s absclute and sole discretion, may be waived in writing in whole or
in part without impairing or affecting any right of indemnification or other right or remedy under
this Agreement except as expressly provided herein):
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B.1  Repregeniations, Warranties and Covenants. Except as set forth in the
Company Schedule of Exceptions, all representations and wasranties of the Company contained
in this Agreement shall be true and cormrect in 2ll respects at and a5 of the Closing Date {except
(i) to the extent any such representation or warranty expressly speaks as of an earlier date, which
representation or warranty shall be true and correct as of such date (subject fo clauses (i) and
(iii}), (i)to the extent that the facts and conditions upon which such representations and
warranties are based are expreasly required or permitted to be changed by the terma of this
Agreement and (itt) where the failure of the representation or warranty (considered individually
and not in conjunction with any other representation or warranty} to be true and correct would
not have & Material Adverse Effect on the Company), and the Company shall have performed all
agreements and covenants required by this Agreement to be performed by it prior to or af the

Closing Date. ,

82  Required Congents and Filiges. All of the Required Consents and Filings
shall have been obtained or made.

83 No Proceedipgs. No Proceeding shsll be pending, threatened or

anticipated against the Surviving Corporation, the Company or the Company Shares seeking to
enjoin, or adversely affecting, the transactions contemplated by this Agrecment.

8.4  Closipg Certificate. The Company shall have firnished or caused to be
furnished to the Surviving Corporation a certificate or certificates in form reasonably satisfactory
1o the Surviving Corporation te evidence compliance with the conditions set forth in Sections
8.1,82and 8.3, '

8.5  Legal Opinion. The Surviving Corporation shall have received an opinion
from Gunderson Detimer, counsel fo the Company, which substantially reflects the opinfon
points listed in Exhibit 8.5, '

8.6  Escrow Agregment The Surviving Corporation, the Stockholder
Representative and the Escrow Agent shall have all executed and delivered the Rscrow

Agreement.

8.7 Emplovment Matters, Al of the Current Employeses shall have entered
into Offer Letters with the Surviving Corporation and the Surviving Cotporation and William J,
Trenchard shall have entered into the Trenchard Employment Agreement.

8.8  Wendcll Brown Agrecments. All of the Wendell Brown Agreements shall
have been exccuted by all of the parties thereto,

85  No Other Temnination. The Surviving Corporation shall not have efected
to terminate this Agreement in acoordance with Seetion 10.2 hereof, -

8.10 Tax_ Opigiop of Surviving Corporsfion’s Counsel _The Surviving

Corporation shall have received the opinion of Hodgson Russ LLP, counsel to Surviving
Corporation, based upon representations of Surviving Corporation and the Company and noumal
assumptions, to the effect that the Merger will be treated for Federal incoms tax PuUposes as a
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recrganization qualifying under the provisions of Section 36B(a)(1X{A) of the Code, which
opinion shall not have been withdrawn or modified in any material respect. The issuance of such
opinion shall be conditioned on receipt by Hodgson Russ LLP of representation letters from each
of Sutviving Corporation and the Company as confemplated inSectionr 6.13 of this Agreement.
Each such, representation letter shall be dated on or before the date of such opinion and shatl not
have been withdrawn or modified in any material respect as of the Effective Time,

Notwithstanding the foregoing, tf Surviving Corporation’s counsel does not render such opinfon,
this condition shall nevertheless be deemed satisfied with Tespect to Surviving Corporation if
Gunderson Dettiner, counsel to the Company, renders such opinion to Surviving Corporation.

811 Shareholder Apreement. Each of William J. Trenchard, Wendell Brown,
Patrick McKenng and Jim Bveringham shall have entered into the Shareholder Apreement in
substantially the form attached hereto as Exhibit 7.10.

ARTICIES .
COVEN. CONDUCTOF THEE S CLOS
5.1 jve ifeat)

(@) Survival of Representstions, Warranties, Covenants and

Apresments.

1) All representations and warrauties of each Party contained
in this Agreement shall survive the Closing Date but only for the duration of the Claims Petiod.
Any claim made by a Party hereto with respect to the representations and warranties of the other
Party hereto contained in this Agreement must be initiated during the Claims Perfod, or
otherwise will be deened null and void, All of the representations and warranties of any Party
contained in this Agreement shall in no respect be lipited or diminished by any past or future
inspection, investigation or examination conditioned by the other Party or its Representatives.
AN covenants and agreements made by & Party contained it this Agreement shall survive the
Closing Date until fully performed or discharged,

(b} Indempification Refsted ary

Representations, Warganties and Covenapts. Bach Company Stockholder and each holder of
Cuonvertible Debt (subject to the limifations contained in this Agreement} covenants and agrees
to indemnify and hold harmless the Surviving Corporation, ffom, against and in respect of such
Company Stockholder’s and such Convertible Debt holder’s pro-rata portion, in accordance with
their respective interests in the Escrow Shares immmediately prior to Closing of any and alf Losses

. suffered or incurred by the Surviving Corporation by reason of any breached or untrue
representation or warranty or the nonfulfilltaent of any covenant or agreement by the Company
contained in this Agreement.

{¢}  Indemnification by the Surviving Comporation. The Surviving
Corporation and the Surviving Corporation Sharcholders hereby agree to indemnify and hold

harmiless the Company Stockhoiders for any Losses suffered or incurred by any of them resulting
from any breached or untnie representation or warranty by the Surviving Corporation contained
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in this Agresment or the nomfulfillment of any covenant or agrcement by the Surviving
Corporation contained in this Agreement.

(dy Notification and Defense of Claimns or Actions.

i As used in this Section 9.I, any Person seeking
indemnification pursuant to this Section 9.1 is referred to as an “indemnified party™ and any
Person from whom indemmification is sought pursuant to this Section 9.1 is refemed w0 as an
“indernnifying party.” Aan indemnified party which proposes to assert the right to be indemnified
under this Section 9.1 shall submit a Wwritten demand for indemnification within fifteen (15)
business days of becoming aware of such potential claim seiting fosth in summary form the facts
as then known which form the basts for the clzim for indemnification; provided, however, that
the faifure to give such notice will not affect such ¢laim of indemnification except to the extent
of actual prejudice to the indemnifying party. With respect to claims based on actions by third
parties, an indemnified party shatl, within fifteen (15) business days after the receipt of notice of
the cormmencement of any Proceeding against it in respect of which a ¢laim for indemnification
is 1o be made agsinst an indenmifying party, notify the indemnifying party in writing of the
coramencetnent of such Proceeding, enclosing a copy of alf papers served; provided, however,
that the failure to so notify the indemnifying party of any such Proceeding shall not relieve the
indemnifying party from any liability which it may have to the indemnified party, except to the
extent that the indemmifying party is prejudiced thereby. Thereafter, the indemnified party shall
deliver to the indemmifying party, within fifteen (15) days after receipt by the indemnified party,
copies of all further notices relating to such claim.

(i)  If a third-party claim is mede for which the Surviving
Corporation is entitled to indemmification pursusnt to Section 9.1(b), then the Surviving
Corporation shall promptly notify the indemnifying perty stating specifically the representation,
warranty, covenant or agreement with respect to which such third-party claim ig being made, the
material facts giving rise to such claim, and the amount of the liability asserted. The Surviving
Corporation shall be entitled to assume primary responsibility for the defensc of such claim with
counsel sclected by the Surviving Corporation. If the Surviving Corporation asstmes the
defense of a third-party claim as set forth in this paragraph, then (A} the Surviving Corporation
may defepd such claim in a manner as it may deem appropriate (including, but not limited to,
settling or otherwise resolving such claim; provided, however, that the indemmnifying party will
have the right to contest the reasonability of any settlement or resolution), (B} in no event shall
the Company adtnit any liability with respact to, or setile, compromise or discharge, any such
claim without the Surviving Corporation’s prior written consent not to be unreasonably withheld
and (C) the Company Stockholders and the holders of Convertible Debt shall be catitled io
participate in, but not contrel, the defense of such claim with their own counsel at their own
expense, If the Surviving Corporation does not assume the defense of any such claim, the
Company Stockholders and the holders of Convertible Debt may defend such claim in a manner
as they may deem appropriate (including, but not limited to, setiling or otherwise resolving such
¢laim, after giving forty five (45) days prior written notice of such settiement or resolution to the
Surviving Corporation, on such terms as the Company Stockholders may deem appropriate and
are not objected to by the Surviving Corporation within twenty (20) days after receipt of such
notice, the Surviving Corporation not to ynreasonably withhold consent).
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({{ii) In the event that any claim for indemnification is made with
respect to any third-party claim pursuant to this Section 9.1, (A) the parly assuming primary
responsibility for the defense of such claim shall at all times keep the other party reasonably
informed as to the status of such claim and (B} the party not primarily responsible for the defense

of such claim shall cooperate fully with the other party in commection with such defense.

(¢) Securitvholder Reprosentative, .
(i} Bill Trenchard (such persen and smy su¢cessor or
successors being the “Securitvholder Representative”) shall act as the representative of the

Company Stockholders and the holders of Convertible Debt, and shall be authorized to act on
behalf of the Corpany Stockholders and the holders of Convertible Debt and to take any and all
actions required or permitted to be taken by the Securitybolder Representative under this
Agreement with respect to any claims (including the setilement thcrcoi) made by an indemnified
party for indemnpification pursuant to this Article ¢ and with respect to any aotions to be taken by
the Securityholder Representetive pursuant to the terms of the Escrow Agreement {including,
without limitation, the exercise of the power to (i) authorize the delivery of Escrow Shares to an
indemnified party in satisfactfon of claims by an indemnified party, (if} agree to, negotiate, enter
into settlements and compromises of, and comply with orders of courts with respect to any
claims for indemnification and (iii) take all actions necessary in the judgment of the
Securityholder Representative for the accomplishment of the foregoing). In ail maiters relating
to this Arficle 9, the Securityholder Representative shall be the only party entitled to assert the
rights of the Company Stockholders and the holders of Convertible Debt, and the Securityholder
Representative shall perform all of the obligations of the Company Stockholders and the holders
of Convertible Debt hereunder. The indemnified parties shall be entitled to rely on all
staternents, representations and decisions of the Securityholder Representative.

(i}  The Company Stockholders and the holders of Convertible
Debt shall be bound by all actions taken by the Securityholder Representative in his capacity
thereof, except for any action that conflicts with the limitations set forth in subsection (iv) below,
The Securityholder Representative shall promptly, and in any event within five business days,
provide written notice 10 the Company Stockholders and the holders of Convertible Debt of any
action taken on bebalf of them by the Sccurityholder Representative pursuant to the authority
delegated to the Securityholder Representatwc under this Section9.1(e}, The Secmtyholder
Representative ghall at all times act in his capacity as Securityholder Representative in a manner
that the Securitvholder Representative believes to be in the best interest of the Company
Stockholders and the holders of Convertible Debt. Neither the Securitybolder Representative nor
any of its directors, officers, agents or employees, if any, shall be liable to any person for any
crror of judgment, or any action taken, suffered or omitied to be taken wader this Aprsement or
the Escrow Agreement, except in the case of its gross negligence, bad faith or willful
misconduet, The Secuvitvholder Representative may consult with legal counsel, independent
public accountants and other ¢xperts selected by him. The Securityholder Representative shall
not have any duty to ascertain or to inquire as to the performance or observance of any of the
tetms, covenants or conditions of this Agreement or the Escrow Agreement. As to any matters
not expressly provided for in this Agreement or the Escrow Agreemient, the Securityholder
Representative shall not ¢xercise any discretion or take any action,
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{ili)  The Secorityholder Representative shall be sntitied to set
off any and all liabilitics, losses, dmnag&s, claims, costs or expenses suffered or incurred by the
Securityholder Repsesentative arising out of or resulting ffom any action taken or omitted to be
taken by the Securityholder Representative under this Agreement or the Escrow Agreement,
other than such lishilities, losses, darnages, claims, costs or expenses arising out of or resulting
from the Securityholder Representative’s gross megligence, ‘bad faith or willfsl misconduct,
against the Escrow Shares that would otherwise have beéen distribufed fo the Company
Stockholders and holders of Convertible Debt pursuant to the tetms hereof. Such offset of the
Escrow Shares shall be payable only by relinquishment of Escrow Shares, which shell be borne
by the Company Stockholders and the holders of Conwertible Debt pro-rata in accordance with
their respective interests in the Escrow Shares immediately prior to the Closing,

(iv) Notwithstanding anything to the contrary herein oy io the
Escrow Agreement, the Scourityholder Representative is not suthorized to, and shall not, aceept
on behalf of any Company Stockbolder and any holder of Copvertible Debt any Merger
Consideration or Prefetred Stock, as applicable, to which such Company Stockholder or holder
of Convertible Debt is entitfed under thiz Agreement and the Securityholder Representative shall
not in any manner exercise, or seek o exercise, any voting power whatsosver with respect to
shares of capital stock of the Company or the Surviving Corporatmn aow or hercafter owned of
record or beneficially by any Company Stockholder or holder of Convertible Debt unless the
Securityhiolder Representative is expressly authorized to do so in a writing signed by such
Company Stockholder or helder of Convertible Debt.

(fi  Protestion of Fsorow. The Escrow Agent shall hold and safeguard the
Becrow Shares during the Claims Period, shall teat such fund as a trust fund in a2ccordance with.
the terms of this Agreement and not as the property of the Surviving Corporation and shall hold
and dispose of the Hscrow Shares only in accordance with the terms hereof and the Bserow
Agreement. Any shares of Comrnon Stock or Preferred Stock distributed by the Surviving
Corporation (including shares issued upon a stock split) (“New Shares™) in respect of shares of
Conimon Stock or Preferred Stock in the escrow fiind at the time of issvance or distribution shall
be added to the escrow fund and become 2 part thereof  Amy other property distributed by the
Surviving Corporation in respect of shares of Common Stock, Preferred Stock or other eguity
securities in the escrow fund at the time of issuapce or distribution shall not be added o the
escrow fund but shall be distributed to the recordbolders thereef, Each Company Stockholder
and cach holder of Convertible Debt shajl have voting rights with respect to the Escrow Shares
on behalf of suck Company Stockhoider and such holder of Convertibls Debt (end on any voting
secrities added to the escrow fimd in respect of such shares of Common Stock and Preferred
Stock).

{g) Claims Upon Escrow; Dispgsition of Escrow Shages. Upon receipt by the
Brcrow Agent at any time on or before the termination of the Claime Period of 2 ¢egtificate
signed by sny officer of the Surviving Corporation {an “Officer’s Certiffcate™) (i) stating that the
Surviving Comoratior has paid or properly acsrued in accordanes with GAAP or In good faith
anticipates that it will have to pay or acerue Losses in sccordance with GAAR and (if) specifying
in reasonable detail the individual items of Losses included in the amount so stated, the date cach
such item was paid or properly accrued in accordance with GAAP, or the good fith basis for
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such anticipated liability, and the nature of the misrepresentation, breach of wartanty or covenant
to which such item is related and to the extent kmown a reasonable summary of the facts
underlying the claim, and if no objection is received from the Securityholder Representative in
accotdance with Section 9.1(h), the Escrow Agent will, subject to the provisions of Secticn
9.1(h}, deliver to the Surviving Corporation Escrow Shares in an amount equel 1o such Losscs;
provided, however, thet where the basis for such claim s that the Swrviving Corporation in good
faith anticipates that it will pay or accruc Losses in accordence with GAAP, no payment of
Escrow Shares will be made to the Surviving Corporation for such Losses unless and uniil such
Losses are actually paid or accrued in accordance with GAAP. Far the purposes of determining
the oumber of Escrow Shares to be delivered to the Surviving Corporation pursuant to this
Section 9.1{g), each share of Common Stock shall be valued at 30.05, and each shars of
Preferred Stock shall be valued at $0.50, which values represent the good f2ith determination of
the Parties regarding the faiy market value of such shares as of the Bffective Time.

() Obiectiong to Claims. At the time of delivery of any Officer’s Certificate
to the Escrow Agent, a duplicate copy of such Officer’s Certificate shall be delivered to the
Securitvholder Representative and for a period of thixty (30} days after such delivery, the Bscrow
Agent shatl make no delivery to the Surviving Corporation of any Escrow Shares unfess the
Bscrow Agent shall have received written authorization from the Securityholder Representative
to make such delivery. After the exp;mtmn of such thirty (30) day period, the Escrow Agent
shall meke delivery of Bscrow Shares in accordance with Section 9.1(g} hereof, provided,
however, that no such payment or delivery may be made if the Securityholder Representative
shall object in 8 wriiten staterment to the ¢laim made in the Officer’s Certificate, and such
statement shall have been delivered to the Escrow Agent prior to the expiration of such thirty
(30} day period.

() Resglution of Conflicts: Arbitratign. Any Dispute {as defined berein) that
grises under this Axticle 9 shall be resolved in accordance with the provisions of Sections 10.14

amd 10.15 of thiz Agreement.
9.2  Sole Remedy., The sole remedy of the parties for any and all claims

against the other parties with respect to the transactions contemplated herein shall be a claim for
indemnification under this Article 9 on the terms and gubject to the conditions of this Agreement,
exoept for ¢laims of frand or wififul misconduet. The indemnification obligations of the
Company Stockholders and the holders of the Converiible Debt shall be borne pro rata in
accordance with their respective interests in the Escrow Shares immediately prior to Closing.

8.3 ultiple Claims for Indemnificati It is specifically understood and

agreed that a claim for indemnification which exists based on one representation and warranty in
Article 4 or Article 5 can be made notwithstanding the fact that such ¢lzim involves & subject
matter more specificafly dealt with elsewhers in Article 4 or Article:5.

9.4  Subrogation, To the extent that an indemnifying party has discha:ged‘ any

claini for indemnification hereunder, the indemnifying party shall be subrogated to alf rights of
the indemnmnified party against any third parties.
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95  Tax Treatment Any payment made in connection with this Article 9 shall
constifute a purchase price adjustment o the Merger Consideration for tax purpeses, and shall be
treated as such by all parties on their respective Tax Returns.

96 Indemmification Obligations of {he Company Stockholders and the
Surviving Corporation Stockholders. The tespective indemnification obligations of the
Surviving Corporation Shareholders sud the Company Stockholders and the holders of
Convertible Debt (pursuant to Section 9.1(b) and 9.1(c) hersof, respectively) are subject to the
following limitations and restrictions: ¢a) any Surviving Corporation Shareholder shall be liable
for indemnification only to the extent the Surviving Corpofation is umable fo pay such
indermnification amount as required by fhis Agreement, (b} the aggregate liability of the
Surviving Corporation Shareholders (as a group) and the Company Stockholders and the holders
of Convertible Debt (as 2 group) shall each be limited to ten percent {10.0%) of the total Merger
Consideration, and {c) the only recourse (except in cases of frand or willful misconduct) that the
Sutviving Corporation wilt have against any Companty Stockholder or holder of Convertible
Debt shall be the relinguishment by such Company Stockholder or holder of Convertible Debt of
Esorow Shares as described in this Article 9, and no Company Stockholder or holder of
Convertible Debt shell be required to make any cash payment to the Surviving Company in
connection with any indemnification obligation hereunder.

ARTICLE 10
S OUS

10,1 Fugher Assyrgnees: Information.  After the Closing Date, ¢ach party will
cooperate in good faith with each other party and will take all appropriate action and execute any

agreement, instrument or other writing of any kind which may be reasonably necessary or
advigable to carry out and ¢onfirm the iransactions cuntemplatsd by and the intent of this

Agreement.
10.2 Jemmination. This Agreement may be terminated at any time prior to the
Closing Date as follows:
(8) By mutual written agreement of the Surviving Corporation and the
Company;

&) By the Surviving Corporation or the Company by written notice to
the other in the event that the Closing Date bas not cccurred for any reason by the close of
business {local Fort Lauderdale, Florida time) on July 31, 2003, but only if the tenminating party
is not in breach of, or default under, any provision of this Agreement;

. (¢) By the Surviving Corporation by writicn notice to the Company if
the Surviving Corporation iz not in material breach of its representations, warranties or
obligations under this Agreement and there has been a material breach of any representation,
warratity, covenant or agreement contained in tlus Agreement on the part of the Company or if
any material representation or warranty of the Company shall have become untrue, in either case
such that the conditions set forth in Section 3.1 would not be satisfted; provided, however, if
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such breach or breaches are capable of being cured prior to the Effective Time, such breaches
ghall not have been cured within thitty (30) days of delivery to the Company of written notice of
such breach or breaches {(but no such cure period shall be rcqmrcd if such breach by its nature
cannot be cured).

{d} Upon written notice by the Company if the Company is not in
material breach of s representations, warranties or obligations under this Agreement and there
has been a material breach of any representation, warranty, covenant or agreement contsined in
this Agreement on the part of the Swrviving Corporation or if any material representation or
warranty of the Surviving Corporation shall have become unbrue, in gither case such that the
oonditions set forth in Section 7.1 would not be satisfied; provided, however, if such breach or
breaches are capable of being cured prior to the Effective Time, such breaches shall not have
been cured within thirty (30) days of delivery to the Surviving Corporation of written notice of
such breach or breaches (but no such cuye period shall be Tequired if such breach by its nature
cannot be cored),

In the event of the termination of this Agreement by any party as provided in this Section 10.2,
no party shall have any liabilify hereunder hereunder provided that, (i) any such termination shall
not relisve any party from Hability for any willfid or mtentmnal breach of this Agteemem ’od
(ii) the provisious of Article 10 of this Agreement (except for Section 10.1) shall remain in full
force and effect and survive any termination of this Agreement. If a condifion precedent 1o a
party’s obligations is not satisfied, nothing confained jn this Agreement shall be deemed to
re.qmrc any parfy to tcrminate ihas Agreement, and that party may elect, in its sole discretion, to
waive compliance with such condition precedent and proceed with the Closing, which waiver
shall not impair or 2ffect any right of indemnification or other right or remedy hereunder if such
walver is congditioned iy writing on such non-impairment (which condition is accepied in wtiting
by the other party).

10.3 Nptices, Unless otherwise provided in this Agreement, any agreement,
noti¢e, request, Instrnction or other communication to be given hereunder by any party to ancther
shall be written and (i) delivered personally (such delivered notice to be effective on the date it is
delivered), (if) mailed by certified mail, postage prepaid {such mailed notice to be effective four
{4} business days after the date it is mailed), or (iiiy deposited with Federal Express, UPS or DHL
{such notice to be effective one (1) business day after the date it is depomtod with such courier}
addressed as follows:

If to the Company:

CaliCast, Inc,

364 University Avenue

Palo Alto, CA 94301

Attention: William J. Trenchard
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With a copy fo:

Gunderson Dettmer Stough Villenenve Franklin & Hachigian L1LP
155 Coastitution Drive

Menlo Park, CA 94025

Atteption: Anthony J, McCusker, Esq.

If to the Surviving Corporation:

LiveOps.com, Inc.

315 N.E. Third Avenue

Fort Lauderdale, FI, 33301

Atin:  Jobn Mackle 1

With 2 copy to:

Robext C, White, Jr., Esq.
Hodgson Russ LLP

1801 North Military Trail
Suite 200

Boca Raton, FL 33431

If to the Securifyholder Representative:

364 University Avenue
Paio Alta, CA 94301
Attention: William J. Trenchard

Any party may designate in a writing 1o any other party any other address or telecopier number
1o ‘which, and any other Person to whom or which, a copy of any such notice, request, instruction
or other communication should be sent.

10.4 Publie Statements. The Surviving Corporation, the Surviving Corporation
Sharcholders, the Company and the Founders shall cooperate, both prior to and after the Closing,
in issuing any press releases or otherwisc making public statements with respect to the
transactions confemplated by this Agreement (including any siatements to employees of the
Company } and no press release or other public statements shall be isswed without the joint
consent of the Surviving Corporation and the Company, which shall not be unreasonably
withheld,

105 Choige of Faw, This Agreement shall be construed and interpreted, and

the rights of the parties shall be determined, in accordance with the laws of the State of Fiorida
without regard to principles of conflicts of law.
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. 10,6 Expensgs. The Company shall pay all of its expenses in connection with
this Agreement and the Merger through the Closing Date except that (8} the Surviving
Corporation will pay the Company’s operating expenses iu comphance with Section 13 of the
Letter of Intent, and (b) the Surviving Corporation will pay up to 2 maximum of $50,000 in jegal
fees incurred by the Company in connection with the this Agreement and the Merger. Except as
otherwise specifically provided in this Agresment, nothing mntmncd in this Agreement shall be
interpreted or construed fo require the Surviving Corporation to divectly or indirectly pay,
gesume or be liable for any of the expenses of any Company Stockholder.

10.7 Titles. The headings of the articles and sections of this Agreement are
inserted for convenience of reference only, and shail not affect the meaning or interpretation of

this Agreement,

10.8 aiver, No failure of any party 1o this Agresment to require, and no delay
by any party to this Agmement in requiring, any other party to comply with any pyovision of this
Agreement shall constitute a waiver of the right to require such compliance. No failure of sy
party fo this Agreement to exercise, and no delay by any pazty to this Apreement in exercising,
any right or remedy undey this Agresment shall constitute a waiver of such right or remedy. No
waiver by any party to this Agreement of any right or remedy under this Agreement shall be
effective unless made in writing. Any waiver by any perty to this Agreement of any right or
remedy under this Agreement shall be limited to the specific instance and shall not constitute a
waiver of such right or remedy in the fuiure,

10.9 Effective; Binding This Agreement shall be effective upon the duc
sxecution hereof by each party to this Agresment. Upon becommg eifective, this Agreement
ghall be binding upon each party to this Agresment and upon each successor and assignee of
cach pasty to this Agreement and shall inure to the benefit of, and be enforcesble by, each party
to this Agreement and each successor and assignee of each party to this Agreement; provided,
however, that, except 45 provided for in the immediately following sentence, ro party o this
Agreement shall assign any right or obligation arising pursuant to this Agreement without first
obtaining the written consent of the other parties. The Swrviving Corporation may assige all ora
portion of fis rights and obligations wnder this Agreement to one or more Affiliates of the
Suwrviving Corporation upon written notice fo the Founders, ,pmvxdcd that the Surviving
Corporation shalt rexmun liable hereunder notwithstanding any such assignment.

10.10 Entire Agresment. This Agreement contams the entire agreement between
the parties to this Agreement with respect {o the subject matter of this Agreement and supersedea
each course of conduct previously pursued, accepted or mquxescr:d in, and each written or oral
agreement and representation previously made, by the parttes to this Agreement with respect to
the subject matter of this Agreement. The Letier of Intent is hereby supcrscded and terrminated
except for Sections 5, 7, 8, 9, 11, 13 and 14 thereof, which shall remain in full force and effect in
accordance with their terms,

10.11 Mopdification. No course of performance or other conduet hereafler

pursued, accepted or acquissced in, and no oral agreement or representation made in the future,
by any party to this Agreement, whether or not relied or acted upon, and no usage of trade,
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whether or not relied or acted upon, shall medify or terminate this Agreement, impair or
otherwise affect any obligation of any party pursuant to this Agreement or otherwise operate as 2
waiver of any such right or remedy. No modification of this Agreement or waiver of any such
right or remedy shall be effective unless made in writing duly executed by the parties to this
Agreement.

10.12 Coupterparts. This Agreement may be executed in one or more
counterparts, each of which shall be deemed an original and all of which taken together shall
constitute one and the same instrument. Any party may execute this Agreement by facsimile
signature and the other parties shall be entitled 1o rely on such facsimile signature as evidence
that this Agreement has been duly executed by such party. Any party executing this Agreement
by facsimile signature shall immediately forward to the other parties an original signature page
by overnight mail.

10.13 Severabjlity. In the event that any provision of this Agreement or the
applivation thereof, becomes or is declared by a court of competent jurisdietion to be illegal, void
or unenforcesbie, the remainder of this Agreement will continue in full force and effect and the
application of such provision to other Persons or cuvumstances will be interpreted so as
reasonably to sffect the infent of the parties hereto. The parties further agree to replace such void
or unenforceable provision of this Agreement with a valid and enforcesble provision that will

- achieve, to the extent possible, the economic, business and other purposes of such void or
unenforeeable provision.

10.14 Bind itzation; Consent to Jugisdiction. Asny Proceeding which
arigses out of or in connection with this Agreement or the Merger (including, without limitation,
any Proceeding under Section 9,1) shall be resolved by binding arbitration (each, an “Arbitration
Proceeding”} in accordance with the provisions of Section 10.15 hereof. Each party to this
Agreement accepts, acknowledges and covenants and agrees o the provisions of Sections 10,14
and 10.15 and waives any defense of lack of personal jurisdiction or inconvenient forum or any
similar defense, and irevocably agrees to be bound by any arbitration award given in an
Arthitration Proceeding in connection with this Agreement.

10.15 Arbigation Procedures. Fach Arbitration Proceeding shall be conducted
in accordance with the terms and conditions of this Seetion 10.15. If any dispute or controversy
(& “Dispuie”™) of any kind erises betweon or among any of the Parties hereto in copnection with
this Agreement or any of the transactions contemplated herein, one Party (the “Initiating Party™)
shall give written notice (the “Dispute Notice™) to the other Party or Parties (with concurrent
notice to the Surviving Corporation, if applicable) stating the basis of the Dispute. The Parties
involved in the Dispute shall then attempt in good faith to agree upon the rights of the respective
Parties with respect to each claim that is part of the Dispute. If these Parties should so agres, a
memorandurm setiing forth such agreement shall be prepared and signed by all Parties to the
Dispute. If the Dispute involves the possible distribution of the Bscrow Shares under Section
9,1, a copy of thiz memorandum shall also be given to the Escrow Agent and the Escrow Agent
shall be entitled to rely on this memorandum and distribute Escrow Shares in accordance with
the termg thereofl
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(i)  If no such agreement can be reached within twenty (20)
business days following the date of the delivery of the Dispute Notice to the last Party to yeceive
it in connection with the applicable Dispute, any Party may demand arbitration of the applicable
Dispute by providing notice (the “Arbitration Notice™) to the other Party or Parties of such
demand unless the amount of the damage or loss is at issue in pending litigation with a third
party, it which event such arbitration shall not be commenced until such amount is ascertained
{provided that the Party invoived in the pending litigation acts diligently to resolve such
Titigation with & third party and allows the other affected Party or Parties to consult and racerve
status updates in the defense of such raatter) or all parties agree to arbitration; and in cither such
evert the Dispute shall be settled by arbiiration conducted by three (3) arbitrators, Within twenty
(20) days of the date of the delivery of the Agbifration Notice to the iast Party to receive it (A)
the Initiating Party and (B) the other Party or Parties shall each select one (1) asbitrator, and the
two arbitrators so selected shall select 2 thivd arbitrator within & further twenty (20} day period,
If any Party fails to select an arbifrator within the applicable twenty (20) day period, this
arbitrator shall be appoinied by the Americen Arbitration Association. If the two arbitrators fuil
to appoint a third arbiizator within the applicable twenty (20} day period, the parties shall select
the third arbitrator with the assistance of and by the procedure provided by the American
Arbitration Association. The third arbitrator shall chair the arbitration, The arbitrators shail set a
lintited time period and establish procedures designed to reduce the cost and time for discovery
while allowing the Parties an opportanity, adequate in the sole judgment of the arbitratots, to
discover relevant information from the opposing Parties aboyt the subject matter of the Dispute,
The arbitrators shall rule upon motions to compel or limit discovery and shall have the authority
to imposc sanctions, including attomeys” fees and costs, should the arbifrators determine that
discovery was sought without substantial justification or that discovery was refuged or objected
to without substantial jusiification. The decision of & majotity of the three (3) arbitrators as to
the validity and amount of amy claim in such Officer’s Certificate shall be binding and
conclusive upon alf Parties. Notwithstanding anything contrined in Section 9.1(h) hereof, the
Escrow Agent shall be entitied to act in accordance with such decision and make or withhold
payments of Escrow Shares in accordance therewith. Such decision shall be writien and shall be
supported by writien findings of fact and conclusions which shall set forth the award, judgment,
decree or order awarded by the arbitrators. In no event shail the arbitrators award less than any
amount of losses conceded by the Securityholder Representative as being properly payable from
the Bscrow Shares. .

(ity  Judgment upon any award rendered by the arbitrators may
be emtered in any court having jurisdiction. Any such arbitration shall be held in Broward
County, Florida, under the ¢ommercial arbitration ruies of the American Arbitrafion Association
theq in effect.

(iliy The substantially prevailing Party or Parlies in any
arbitration will be entitled to an award of attoreys’ fees and ¢osts, and all costs of arbitration,
which will be paid by the losing Party or Parties, and the arbitrators will be authorized to make
such determinations. Any fees to be paid by Company Stockholders and the holders of
Convertible Debt pursnant to this paragraph shall be bomne pro-mata in accordance with their
respective interssts in the Escrow Shares immediately prior to Closing and shall be paid from the
Escrow Shares.
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IN WITNESS WHEREOF, this Merger Agreement bas been execuied on behalf of cach
party hereto by its duly autherized representatives as of the date indicated at the beginning of this
Agrecment.

LI

By: !
Print Name; ©op taavas TrTiLerEn
Title: SYELL 1 Oe 3T

CALLCAST,INC. |

By «fizf% ey
Print Name: t47 dnn T T pan sbicimsl

Title: CED

SECURITYHOLDER REPRESENTATIVE {for the
purposes of Articles 9 and 14 of this Agreement
anly):

WILLIAM J. TRENCHARD

THE SURVIVING CORPORATION
SHAREHOLDERS (for the purposes of Articles 9
and 10 of this Agreement and
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ESCROW AGENT:

CUPERTINO NATIONAL BANK d/b/a GREATER
BAY TRUST COMPANY

By: .
Name;
Title:

FLADOCE 145323v3 (B3@I3LDOC)
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