Note: Please print this page and usc it as a cover sheet. Tvpe the fax audit number (shown
below) on the 1op and bottom of all pages of the document,

(1118000247163 3)))

OO0 O A

Hi8000247 16338BC%
Note: DO NOT hit the REFRESH/RELOALD button on vour browser from this page. Doing so
will gencrate another cover sheet.

TC:
Division of Ccorporations
Fax Number > {B50)617-/3280
From
Account dHame O JAM MARXK LIMITEZID
Account Mumber @ 120000000112
Phone : (205)789-T775¢8
Fax Mumber o (205)789-77%9

Ot

*rCnver vhe email address for t¢his business entity Lo De used for future
annual report mailings. Znter only one email address please.*r

Email Address:

MERGER OR SHARE EXCHANGE

MERCURYGATE INTERNATIONAL, INC. 3
ICcrliﬁcalc ol Status ) H 1 ' §E
|Ccrlil'1cd Copy H 1 | 3 .5‘-? ._‘:':_}
ﬁgc Count H 99 + ] = ‘j :g‘
Eslinmlcd Charge || $87.50 | ™ Eé

L
LECHER

Electronie Filing Menu Corporate Filing Menu Help

AUG 2 3 2018
D CUSHING



—
on .'“: ar
al

(((H18000247163 3)))5
D
%}

o
=

ARTICLES OF MERGER —
OF .
MGI MERGER SUR, INC. ~
a Florida corporation
INTO
MERCURYGATE INTERNATIONAL, INC.
a Florida corporation

The following Articles of Merger are submitted in accordance with the Florida Business
Corporation Act. pursuant to section 607.1103. Florida Statutes.

1. The exact name. junisdiction, and form/entity tvpe of the surviving corporation is:

Nume Jurisdiction Document Number
MercurvGate International. Inc. Florda Corporation

LSOO - AS M

2. The exact name. jurisdiction and form/entity of the merging corporation is:

Nime Jurisdiction Form/Entity Type
MG Merger Sub. Inc. Florida Corporation

WA\R - CaleDp

3. The Agreement and Plan of Merger ("Plan of Merger™) is attached.

4. The merger shall become etfective on the date these Articles of Merger are filed with
the Flonda Seeretary of State.

5. The Plan of Merger was adopted by the sharcholders of the surviving corporation on
August 23,2018,

0. The Plan of Merger was adopted by the sharcholders of the merging corporation
on August 23, 2018.

7. The Articles of Incorporation of the surviving corporation are amended and
restaled by the merger and as of the eftective date of the merger. shall be and may be separately
certified as the Articles of’ Incorporation of the surviving corporation. The Amended and

Restated Articles of Incorporation are attached.

[REMAINDER OF PAGE INTENTIONALLY BLANK]
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IN WITNESS WHEREOQOF, these Articles of Merger have been executed by a duly
authorized ofticer of cach of the Merging Corporation and the Surviving Corporation as of this
23rd dav of August, 2018.

MERGING CORPORATION

MGI Merger Sub, Inc.,
a IFlorida corporation

Docusigned by:

. o Julians
g a0 Sivim

Name: Joe Juhano
Title; Chiet Executive Officer

[Siunarure Page to Articles of Merger/
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IN WITNESS WHERFOF . these Articles of Merger have been executed by a duly
authorized officer of cach of the Merging Corporation and the Surviving Corporation as of this
23rd dayv of August, 2018,

SURVIVING CORPORATION

MercurvGate International, tne.,
a Ilorida corporation

Y

W&y A

Name: Daniel Griham
Title:  Chief Financial Officer

[Sivnarre Page 1o Ardicles of Merger/
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EXHIBIT A

Agreement and Plan of Merger
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EXECUTION

AGREEMENT AND PLAN OF MERGER
by and among
MERCURYGATE INTERNATIONAL, INC,,
MGIINTERMEDIATE HOLDINGS, INC,,
MG MERGER SUB, INC.
and
SHAREHOLDER REPRESENTATIVE SERVICES LLC,

solely in its capacity as
the Securitvholder Representative

July 23,2018

This  dociment iy not  intended 10 create  nor  will it bhe  deemed 1o create
a legally  binding  or  enforceable  offer  or agreement  of any fype  or  nature.
unless and until agreed and executed by the parties.

NE $5208324 (((H 18000247163 3)))
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AGREEMENT AND PLAN OF MERGER

THIS AGREEMENT AND PLAN OF MERGER (this ~Agreement”). dated as of
Julv 23, 2018, is made by and among MercuryGate International. Inc., a Florida corporation (the
“Company™), MGI Intermediate Holdings, Inc.. a Delaware corporation (the “Parent™). MG
Merger Sub, Inc., a Florida corporation and wholly owned Subsidiary of the Parent (the “Merger
Sub™). and Shareholder Representative Services LLC, a Colorado limited liability company. solely
in its capacity as the representative, agent and attornev-in-fact for the Company’s securityholders
(the “Securitvholder Representative’™). The Parent, the Merger Sub and the Company, and. solely
in its capacity as and solely to the extent applicable. the Securitvholder Representative, shall be
referred to herein from time o time as a “Party™ and collectively as the “Parties™. Capinalized
terms used and not otherwise defined herein have the meanings set forth in Article X1 below.

WHEREAS, the Parent desires to acquire one hundred percent {100%) of the issued
and outstanding shares of capital stock of the Company in a reverse subsidiary merger transaction
on the terms and subject 1o the conditions set forth herein;

WHEREAS, concurrently with the exceution of this Agreement, and as a condilion
and inducement to the willingness of the Company 1o enter into this Agreement, cach of Summit
Partners Growth Equity Fund IN-A. L.P. and Summit Partners Growth Equity Fund IX-B.L.P.,
cach a Delaware limited partnership (each. a “Guarantor™ and. collectively. the "Guarantors™) has
provided a limited guaranty in favor of the Company, in the form attached hereto as Exhibit H (the
“Limited Guaranty™);

WHERFEAS. the Boards of Directors of the Company, the Parent and the Merger
Sub have cach (i) determined that the Merger is in the best interests of their respective companies
and stockholders and (ii) approved this Agrcement and the transactions contemplated hereby.
including the Merger, upon the terms and subject to the conditions set forth herein; and

WHERILAS. the Boards of Directors of the Company and the Merger Sub have
cach determined to recommend to its stockholders the approval and adoption of this Agreement
and the transactions contemplated hereby, including the Merger,

NOW. THEREFORE. in consideration of the mutaal covenants contained herein
and other good and valuable consideration. the receipt and sufficiency of which are hereby

-

acknowledged. the Parties agree as [ollows:
ARTICLE]

THE MERGER

1.01  The Merger.

(a) Subject 1o the terms and conditions hercof, at the Effective Time.
the Merger Sub shall merge (the “Merger™) with and into the Company in accordance with
the Florida Business Corporation Act of the State of Florida (the "FBCA™). whereupon the
separate existence of the Merger Sub shall ccase. and the Company shall be the surviving
company (the “Surviving Company ).

(((H18000247163 3)))
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(b) At the Closing. the Company and the Merger Sub shall cause articles
of merger substantially in the form of Exhibit A hercto (the “Articles of Merger™) 1o be
exceuted, acknowledged and filed with the Seeretary of State of the State of Florida and
make all other filings or recordings required by the FBCA in connection with the Merger.
The Merger shall become cffective at such time as the Articles of Merger are duly tiled with
the Seeretary of State of the State of Florida or at such other time as the Parent and the
Company shall agree and specily in the Articles of Merger (the “Effective Time™).

(¢) From and after the Eftective Time, the Surviving Company shall
succeed to all the assets, rights, privileges. immunities, powers and franchises and be subject
10 all of the Liabilities, restrictions, disabilities and duties of the Company and the Merger
Sub. all as provided under the FBCA. ’

1.02  Effect on Capital Stock. Upon the terms and subject to the conditions of this
Agreement. at the Effective Time, by virtue of the Merger and without any action on the part ot
the holders thereot:

(a) Fach share of Common Stock issued and outstanding immediately
prior 1o the Eifective Time (other than Excluded Shares and Dissenting Shares) shall be
converted into the right to receive an amount in cash equal to the sum of:

(1) the Per Share Closing Merger Consideration: and

(1) the Per Share Additional Merger Consideration.

The aggregaie consideration to which holders of Commen Stock become entitled pursuant
1o this Scction 1.02(a} is referred to herein as the " Common Stock Merger Consideration™.

(b) Fach share of Common Stock. i any. held immediately prior to the
Etfective Time by the Parent. the Merger Sub or the Company shall be canccled and no
pavment shall be made with respect thereto (the ~Excluded Shares™).

(¢) Each share of common stock of the Merger Sub that is issued and
outstanding immediately prior to the Effective Time shall be converted into and become one
(1) validly issued. fully paid and non-assessable share of common stock of the Surviving
Company.

1.03 Eifect on Oplions.

{a) Upon the terms and subject to the conditions ot this Agreement. at
the Eftective Time, by virtue of the Merger and without any further action on the part ot the
Company or of anv Securitvholder. (i) cach Unvested Option shall automatically be canceled
and extinguished, no longer be outstanding. and cease to represent the right to acquire shares
of Common Stock. without accelerated vesting or any payment of any consideration therefor;
and (i) each Vested Option shall autematically be cancelled and extinguished and
consideration  therefor. the holder thercol” shall be entitted to receive the Option
Consideration as provided herein and without the payvment ol any mterest.

(((H18000247163 3)))
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(b) The Closing Option Consideration pavable 1o the holders of Vested
Options pursuant 10 Section 1.03(a) above shall be paid through the Company’s payroll
svstem (or directly by the Company in respecet of any Options held by an individual other
than a current or former employee of the Company) on the first regularly scheduled pavroll
date of the Company on or following the Effective Time (and in any event within three (3)
Business Davs following the Closing Daie), and the remaining portion of the Option
Consideration pavable 1o the holders of Vested Options and any other amounts that arc
pavable 1o the holders of Vesied Options 1o be delivered to the Surviving Company for
payvment through the Surviving Company’s payroll system. shali be paid on the first regularly
scheduled pavroll date of the Surviving Company (and in any event within three (3) Business
Davs tollowing such request) following each such time as any such Option Consideration or
other amounts become pavable 1o such holder. if any.

1.04  Exchange of Common Stock; Paving Agent. The Paying Agent shall effect the
exchange of cash for the shares of Common Stock that are outstanding as ol immediately prior to
the Effective Time and entided to pavment pursuant 10 Section 1.02 in accordance with the terms
of' the Paving Agent Agreement (as detined below). [In connection with such exchange. by no later
than tive (3) Business Davs prior 1o the Closing Date (unless such five (5) Business Day period is
waived or shortened by the Securitvholder Representative), in accordance with the Paving Agent
Agreement. the Paving Agent shall provide cach holder of Common Stock with a Letter of
Transmittal. substantially in the form ot Exhibit B anached hereto, with such changes as may be
required by the Paving Agent and reasonably acceptable to the Parent and the Securityholder
Representative (a ~Letter of Transmittal™); provided that the Company. upon the request of the
Parent or the Securitvholder Representative, shall reasonably cooperate with the Parent, the
Securitvholder Representative and the Paving Agent to assist the Paying Agent in providing cach
holder of Common Stock with a Letter of Transmittal. Prior to the Closing Date. the Paying Agent.
the Parent and the Securitvholder Representative shall enter into a Paving Agent Agreement.
substantially in the form of Exhibit C attached hereto, with such changes as may be required by
the Paving Agent and reasonably acceptable to the Parent and the Securityholder Representative
(the “Paving Agent Agreement”). Concurrently with the Effective Time, the Parent shall iransfer
to the Paving Agent via wire transfer of immediately available funds, cash in an amount equal to
the Closing Payment Amount.  The Paving Agent shall hold such funds and deliver them
accordance with the terms and conditions hereol and the terms and conditions ot the Paying Agent
Agreement. Each holder of Common Stock outstanding as of immediately prior to the Effective
Time and entitled to pavment pursuant 1o Section 1.02 shall deliver a duly exccuted and completed
Letter of Transmittal and. atter the Effective Time. the Paying Agent shall promptly deliver or
cause 1o be delivered 1o such holder a wire transicr in an amount equal to the amount of cash 1o
which such holder is entitled under Section .02 10 the accounts designated by such holder in such
holder's Letter of Transmittal, all pursuant to and in accordance with the terms of the Paying Agent
Agreement.  Except for interest that may be pavable pursuant to the terms ol the Escrow
Agreement for any Securitvholder, in no event shall any holder of Common Stock who delivers a
Letter of Transmittal be entitled to receive interest on any ot the funds to be received in the Mcrger,
All fees and expenses of the Paving Agent shall be paid by the Parent. Any Common Stock held
by a holder thercof that has delivered a Letter of Transmiual to the Company pursuant to this
Section 1.04 shall not be transferable on the books of the Company without the Parent's prior
written consent. At the Effective Time, the share transter books of the Company shall be closed.
and thereatter there shall be no further registration of transfers of Common Stock theretofore
outstanding on the records of the Company. From and afier the Effective Time. the holders of the
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shares ol Common Stock outstanding immediately prior to the Effective Time shall cease to have
any rights with respect thereto except as otherwise provided in this Agreement or by Law. Any
portion of the funds held by the Paving Agent pursuant to this Agreement that remains
undistributed to the holders of Common Stock twelve (12) months afler the Effective Time shall
be delivered to the Surviving Company, upon demand. and any holder of Common Stock that has
nol previously complied with this Section 1.04 prior to the end of such twelve (12) month period
shall thereafter took only 1o the Surviving Company tor pavment of its claim for the applicable
portion of the Merger Consideration in respeet of such Common Stock.  Notwithstanding the
foregoing. none of the Parent. the Surviving Company nor their Affiliates shall be liable 1o any
holder of Commoen Stock for any amount paid to any public official pursuant to applicable
abandoned property, escheat. or similar laws. Any amount remaining unclaimed by holders of
Common Stock three (3) vears after the date on which such funds were delivered to the Payving
Agent for pavment (or such carlier date. immediately prior to such time when the amounts would
otherwise escheat to or become property of any Governmental Entity) shall become. to the extent
permitied by applicable Law. the property of the Surviving Company free and clear of any clauns
or interest of anv Person previous!y entitled thereto.

.05 Sccuritvholder Representative Amount. Concurrent with the Effective Time. the
Parent shall deliver 1o the Sccuritvholder Representative (on behatt of the Securityholders)
$1.000.000. or such higher amount as the Sceuritvholder Representative may designate in writing
to the Company and the Parent at least three (3) Business Days prior to the Closing. by wire transfer
of immediately available funds to the account(s) designated by the Securityholder Representative,
for the purposes of paving dircctly. or reimbursing the Securityvholder Representative for, any third
pariv expenses pursuant 1o this Agreement and the agreements ancillary hereto meluding 1o sausty
potential future obligations of the Securitvholder Representative and/or the Securityholders o the
Sceuritvholder Representative. including expenses of the Sccuritvholder Representative arising
from the defense or enforcement of claims pursuant 1o Sections 1.09 and 10.01 (in the aggregate,
the “Representative Amount™), The Sceurityholders will not receryve any interest or carmings on
the Representative Amount and irrevocably transfer and assign 1o the Securityvholder
Representative any ownership right that they may otherwise have had in any such terest or
carnings. The Sccuritvholder Representative will not be liable for anv loss of principal of the
Representative Antount other than as a result of its gross negligence or willful misconduct. The
Securityholder Representative witl hold these funds separate from its corporate funds. will not use
these funds for its operating expenscs or any other corporate purposes and will not voluntarily
make these funds available 1o its creditors in the event of bankruptey. The Representative Amount
shall be retained in whole or in part by the Sceuritvholder Representative for such time as the
Securitvholder Representative shall determine in its sole diseretion. It the Securnvholder
Representative shall determine in its sole discretion at any time to return all or any portion of the
Representative Amount to the Sceuritvholders. it shall deposit such amount with the Paying Agent.
for the benefit of the Securitvholders. which shall promptly distribute 10 cach Sccuritvholder its
Pro Rata Share thereol; provided that to the extent a Securityvholder is a holder of Vested Options,
the Securitvholder Representative may deposit with the Surviving Company any portion ol such
amount pavable to such holder of Vested Options, and the Parent shall cause the Surviving
Company, through the Surviving Company’s payroll system. on the first normal payroll date of
the Surviving Company following such deposit (and in any event within three (3) Business Days
following such deposit). to distribute 10 each such holder the amount specified in instructions
received from the Securiivholder Representative and. in such circumstances. the amount deposited
with the Paving Agent shall be reduced accordingly. For iax purposes. the Representative Amount

_4.
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will be treated as having been received and voluntarily set aside by the Sccurtyholders at the time
ol Closing.

.06 Oreanizational Documents. At the Effective Time, by virtue of the Merger and
without any action on the part of the Parent. the Merger Sub. the Company or the holders of any
shares of capital stock of any of the foregoing. the articles of incorporation of the Surviving
Company shall be amended and restated in their entirety in the form attached hereto as Lxhibit D
urtil thereafter amended. subject to Section 6.02, in accordance with the provisions thereot and
the FBCA. At the Effective Time. the bylaws of the Surviving Company shall be amended and
restated 10 be in the torm attached hereto as Exhibit E. until thereafter amended, subject 1o Section
6.02. in accordance with the provisions thereof, the articles of incorporation of the Surviving
Company and the FBCA,

1.07  Dircctors and Ofticers. From and atier the Effective Time, until successors are duly
clected., appointed or otherwise designated in accordance with applicable Law. the directors of the
Merger Sub at the Etfective Time shall be the directors ot the Surviving Company. and the ofticers
ot the Company at the Effective Time shall be the officers of the Surviving Company. cach such
initial director and initial officer to hold office in accordance with the articles of incorporation and
byvlaws of the Surviving Company as in etfect from and after the Eftective Time.

1.08  Closing Calculations. Not less than two (2) Business Davs (but no more than five
(3) Business Davs) prior to the Closing Date. the Company shall deliver 1o the Parent a statement
sctting torth (a) an estimated consolidated balance sheet of the Company as of the Reference Time
(the “Estimated Closing Balance Sheet™), (b) a good faith caleulation of the Company’s estimate
of Cash (the ~Estimated Cash™). Indcbtedness (the “Estimated Indebtedness™). Net Working
Capital (the ~Estimated Net Working Capital ") and Transaction Expenses (~Estimated Transaction
Expenses™), and (¢) the Closing Merger Consideration. the Closing Paviment Amount and the
aggregate Closing Option Consideration (the ~Estimated Closing Statement™).  The Estimated
Closing Staiement and the determinations contained therein shall be prepared in accordance with
this Agreement. After delivery of the Estimated Closing Statement untif the Closing. the Parent
and its accountants and other representatives shall be permitted reasonable access at reasonable
times during normal business hours t review the Company’s books and records related 1o the
preparation ol the Closing Statement. The Parent and its accountants and other representatives
may make inquirics of the Company and the senior management employees of the Company
responsible for the preparation of the Estimated Closing Statement regarding questions concerning
or disagreements with the Estimaied Closing Statement arising in the course of their review
thercol. and the Company shall, and shall use its commercially reasonable etforts 1o cause such
senior management employees to. cooperate with and respond to such inquirics.

1.09  Final Closing Batance Sheel Caleulation. As prompily as possible. but inany cvent
within sixty (60) davs afier the Closing Date. the Parent shall deliver to the Securityholder
Representative (a) a consolidated balance sheet of the Company as of the Reference Time (the
“Closing Balance Sheet™). (b) a statement showing the Cash, Indebtedness, Net Working Capital
and Transaction Expenses and (¢) the Final Closing Merger Consideration (the ~Closing
Statenient™). The Closing Statement shall be prepared and Cash, Indebtedness, Net Working
Capital and Transaction Expenses shall be determined in accordance with this Agreement. The
Parties agree that the purpose of preparing the Closing Statement and determining Cash.
indebtedness. Net Working Capital and Transaction Expenses and the related purchase price
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adjusiment contemplated by this Section 1.09 is to measure the amount of Cash. Indebtedness.
changes in Net Working Capital and Transaction Expenses and such processes are not intended to
permit the introduction of different judgments, accounting methods. policies, principles, practices,
procedures. classifications or estimation methodologices tor the purpose of preparing the Closing
Statement or determining Cash. Indebtedness. Net Working Capital or Transaction Expenses.
After delivery of the Closing Statement. the Securitvholder Representative and its accountants and
other representatives shall be permitied reasonable access at reasonable times during normal
business hours to review the Surviving Company s books and records related to the preparation of
the Closing Statement.  The Sccuritvholder Represemtative and its accountants and other
representatives may make inquiries of the Parent and the senior management employees of the
Company responsible for the preparation of the Closing Statement regarding questions concerning
or disagreements with the Closing Statement arising in the course of their review thereof, and the
Parent shall, and shall usc its commercially reasonable cfforts 1o cause such senior management
emplovees to. cooperate with and respond 1o such inguiries. If the Sceurityholder Representative
has any objections to the Closing Statement, the Securityholder Representative shall deliver to the
Parent a statement setting forth its objections thereto (an “Objections Statement™): proviefed that
an Objections Statement may only include disagreements based on (x) the failure of the Cash,
[ndebiedness. Net Working Capital and Transaction Expenses or the Final Merger Consideration.
in cach case as reflected on the Closing Statement, to be caleulated in accordance with this
Agreement or (v) mathematical errors in the computation of the Cash. Indebtedness. Net Working
Capital or Transaction Expenses or the Final Merger Consideration. [f an Objections Statement is
nol delivered 1o the Parent within forty-five (43) davs following the date of delivery of the Closing
Statement. the Closing Statement shall be final, binding and non-appealable by the Partics. The
Securitvholder Representative and the Parent shall work in good faith 1o resolve any such
objections set Torth in the Objections Statement, and all such discussions related thereto shall
(unless otherwise agreed by the Parent and the Securityholder Representative) be governed by
Rule 408 ot the Federal Rules of Fvidence (as in effect as of the date of this Agreement). but if
they do not reach a final resolution within fificen (13) days after the delivery of the Objections
Statement, cither the Securitvholder Representative or the Parent may submit any and all matters
(and onlv such matters) which remain in dispute and which were included in the Objections
Statcinent to the New York office of a nationally recognized independent accounting lirm (other
than « so-called “Big Four™ accounting [irm) reasonably acceptable o the Parent and the
Securitvholder Representative (the “Dispute Resolution Arbiter™). Any further submissions to the
Dispuie Resolution Arbiter must be written and delivered to cach party to the dispute. The Dispute
Resolution Arbiter shall consider only those items and amounts that are identified in the Objections
Statement as being items which the Sccuritvholder Representative and the Parent are unable o
resolve. The Dispute Resolution Arbiter’s determination shall be based solely on the definitions
of Cash. Indebtedness. Net Working Capital and Transaction Expenses contained herein, the
Accounting Principles and the provisions of this Agreement, including this Section 1.09. The
Securitvholder Representative and the Parent shall use their commercially reasonable cfforts 10
cause the Dispute Resolution Arbiter 1o resolve all disagreements as soon as practicable. Further.
the Dispute Resolution Arbiter’s determination shall be based solely on the presentations by the
Parent and the Securitvholder Representative that are in accordance with the terms and procedures
set forth in this Agreement (ie.. not on the basis of an independent review). The resolution of the
dispute by the Dispute Resolution Arbiter shall be final and binding on and non-appealable by the
Parties hereto (absent manifest error). The costs and expenses of the Dispute Resolution Arbiter
shall be allocated between the Parent. on the one hand, and the Securitvholder Represeniative (on
behalf of the Securitvholders), on the other hand. based upon the percentage that the portion ot the
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contested amount not awarded to each Party bears 1o the amount actually contested by such Party.
For example, if the Securitvholder Representative claims Net Working Capital is $1.000 greater
than the amount determined by the Parent. and the Parent contests only $300 of the amount claimed
by the Securitvholder Representative. and if the Dispute Resolution Arbiter ultimately resolves the
dispute by awarding the Securitvholder Representative (for the benefit of the Securitvholders)
$300 of the $300 contested. then the costs and expenses of arbitration shall be allocated sixty
percent (60%) (i.c.. 300 + 500) to the Parent and forty percent (40%) (i.e.. 200 = 500) 10 the
Securitvholder Representative (for the benefit of the Sceeuritvholders).  [n resolving cach of the
Objections Statement, the Dispute Resolution Arbiter will be authorized only to choose either the
Securitvholder Representative’s position or Parent’s position (as cach position had been disclosed
to the other in its respective Objections Statement. as amended in the manner provided below). but
recognizing that the Dispute Resolution Arbiter may resolve the Objections Statements on an item-
bv-item basis so that it may choose the Securitvholder Representative’s position on some items
and the Parent’s position on other items.

110 Post-Closing Adjustment Pavment.

{a} if' the Final Merger Consideration is greater than the Closing Merger
Consideration, (i) the Parent shall promptly (bul in any cvent within two (2) Business Days
following the final determination of the Final Merger Consideration) pay to (A) the Paying
Agent (for distribution 1o the Common Stockholders) the Stockholder Percentage of the
amount of such difference (less anv fees and expenses) by wire transfer of immediately
available funds 1o an account designated in writing by the Paving Agent to the Parent and
(13) the Surviving Company (for distribution to the holders of the Vested Opuions) the
Optionholder Percentage ol the amount of such difference (less any fees and expenses) bv
wire transfer of immediately available funds 1o an account designated 1n writing by the
Surviving Company and (ii) the Sccurityholder Representative and the Parent shall deliver
joint written instructions (o the Escrow Agent to cause the Escrow Agent to pay 1o (x) the
Paving Agent the Stockholder Percentage ol the funds in the Escrow Account (less any fees
and expenses) for the benetit of the Common Stockholders, and the Paying Agent shall
promptly distribute to cach Common Stockholder its applicable portion thereof and (y) the
Surviving Company (tor distribution to the holders of the Vested Options) the Optionholder
Pereentage of the funds in the Escrow Account (less any fees and expenses).

(b) It the Final Merger Consideration is equal to or less than the Closing
Merger Consideration, the Parent and the Securitvholder Representative (on behall of the
Securitvholders) shall promptly (but in any event within two (2) Business Days) deliver a
joint written instruction to the Escrow Agent to pay to the Parent the absolute value of such
difference. if any (the “Shorfall Amount™), by wire transfer of immediately available funds
10 one (1) or more accounts designated by the Parent. The Shortfall Amount shall be paid
solely from the funds available in the Escrow Account. In the event that the tunds available
in the Escrow Accouni are in excess of the Shorttall Amount (such excess. the “LEscrow
Excess Amount”), the Sccuritvholder Representative and the Parent shall simultancously
with the delivery of the instructions deseribed in the first sentence of this Secuon 1.10(b).
detiver joint written insiructions to the Escrow Agent to pay to (i) the Paying Agent the
Stockholder Percentage of the Escrow Excess Amount (less any {ees and expenses) for the
benelit of the Common Siockholders, and the Paving Agent shall promptly distribute to cach
Common Stockholder its applicable portion thereof and (it) the Surviving Company (for
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distribution 1o holders of the Vested Options) the Optionholder Percentage ot the Escrow
Excess Amount (less any fees and expenses). The Sccuritvholders and the Secuntyholder
Representative shall not have any liability lor any amounts due pursuant to Section 1.09 or
this Section 1.10 except w the extent of the funds available in the Escrow Account.

111 Bscrow Account. Concurrent with the Effective Time, the Parent shall deliver the
sum of $1.000.000 (such amount. the “Escrow Amouni”™) in immediately available funds into a
separate escrow account (the “Escrow Account™). such account to be established and maintained
bv the Escrow Agent pursuant to the terms and conditions uf an escrow agreciment substantially in
the Torm of Exhibit F attached hereto, with such changes as may be required by the Escrow Agent
and reasonably acceptable to the Parent and the Securityvholder Representative, o be entered into
on the Closing Date by the Parent, the Sccurityholder Representative and the Escrow Agent (the
“Iscrow Aureement’™). The amount contained in the Escrow Account shall serve as a security for.
and the sole and exclusive source of pavment of. the Parent’s rights pursuant to Section 1.10. i
anv. All fees. costs and expenses of the Escrow Agent shall be paid by the Parent.

1 12 Dissenting Shares. Notwithstanding anvihing in this Agreement to the contrary and
10 the extent available under Section 1302 of the FBCA. any share of Common Stock that is issucd
and outstanding immediately prior to the Effective Time and that is held by a Common Stockholder
who did not consent 1o or voie (by a valid and cnlorceable proxy or otherwise) in favor of the
approval ol this Agreement. which Common Stockholder complics with all of the provisions ot
the FBCA relevant to the excercise and perfection of dissenters” rights (such share being a
“Dissenting Share,” and such Common Stockholder being a ~Dissenting Stockholder™). shall not
be converted into the right to receive the consideration 1o which the holder of such share would be
entitled pursuant to Section 1.02 bul rather shall be convered into the right to receive such
consideration as may be determined 1o be due with respect to such Dissenting Share pursuant to
Scction 1302 of the FBCA. If any Dissenting Stockholder fails 1o perfect such stockholder's
dissenters” rights under the FBCA or cftectively withdraws or otherwise loses such rights with
respeet to any Dissenting Shares. such Dissenting Shares shall thereupon automatically be
converted into the right 1o receive the consideration referred to in Section 1.02, pursuant to the
exchange procedures set torth in Section 1.04. Notwithstanding anvthing to the contrary contained
in this Agreement, if the Merger is rescinded or abandoned, then the right of a stockholder to be
paid the fair value of such holder's Dissenting Shares pursuant to Section 1302 ol the F'BCA shall
cease. The Company shall give the Parent (a) prompt written notice of any demand for payment
of the fair value of any shares of Common Stock or any attempted withdrawal of any such demand
fur puvment and any other instrument served pursuant to the FBCA and received by the Company
relating 0 any stockholder's dissenters™ rights and (b) the opportunity 1o participate 1 all
negotiations and proceedings with respeet to any such demands for payvment under the FBCA. The
Company shall not voluntarily make any payvinent or enter into any scitlement. or offer to make
anv pavment or make any settlement oftfer. with respect to any demand for appraisal with respeet
1o anv Dissenting Shares without the prior written consent of the Parent.

113 Withholding. Notwithstanding any provision contained herein to the contrary, cach
of the Paving Agent. the Escrow Agent. the Surviving Company and the Parent shall be entitled to
deduct and withhold from the consideration otherwise pavable 10 any Person pursuant 1o this
Agrcement such amounts as it is required 10 deduct and withhold with respeet to the making of
such pavment under any provision ot Tax Law. It the Paying Agent. the Lscrow Agent. the
Surviving Company or the Parent, as the case may be. so withholds amounts (and pays such
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withheld amounts to the appropriate Governmental Entity), such amounts shall be ireated for all
purposes of this Agreement as having been paid to such Person in respect of which the Paying
Agent. the Escrow Agent. the Surviving Company or the Parent, as the case may be. made such
deduction. withholding and pavment to the appropriate Governmental Entitics. At least five (3)
Business Davs prior to the Closing or as soon as reasonably practicable prior to the Closing or in
accordance with the Paying Agent Agreement or Escrow Agreement. as applicable, the Paving
Agent. the Escrow Agent, the Surviving Company and the Parent (as applicable) shall (i) notify
ihe Securitvholders of any anticipated withholding (other than backup withholding or withholding
of emplovment taxes). (1) except with respect to the Paving Agentand Escrow Agent. consult with
the Securitvholders in good faith to determine whether such deduction and withholding is required
uncler applicable Tax Law. and (i) cooperate with the Seeuritvholders in good faith to miimize
the amount of any applicable withholding.

.14 Reference Statement. Exhibit G sets forth an illustrative statement (the “Reference
Statement”} prepared in good faith by the Company in cooperation with the Parent setting forth
the various line items used (or to be used) in. and illustrating as of the date set forth therein. the
calculation of Cash, Indebiedness. Net Working Capital and Transaction Expenses prepared and
calculated in accordance with this Agreement.

ARTICLE 11

THE CLOSING

201 The Closing. The closing of the transactions contemplated by this Agreement (the
“Closing™) shall take place (a) at the offices of Nelson Mullins Riley & Scarborough LLP located
al 201 17% Street NW. Atlanta, Georgia 30363 at 10:00 a.m. local time on the later 10 occur of
(i) the second Business Dayv following full satisfaction or {10 the extent permitted by applicable
law) waiver ol all of the conditions set {orth in Article VI hereof {other than those to be satistied
at the Closing itselll but subject w the sauslaction or waiver of such conditions}. and (1) the date
specified by the Parent on not less than two (2) Business Days™ notice to the Company (such
specilicd date not to exceed the thirteth (30™ dav following the date of this Agreement) {such
notice. a “Closing Date Notiee™); provided. that (A) in the case ol clause (it) above. all ol the
conditions set forth in Article VI shall also have been satisfied as of the date of the Closing Date
Notice or (10 the extent permitted by applicable law) waived (other than those to be satisfied at the
Closing itself, but subject to the satisfaction or waiver ot such conditions), and (13) any Closing
Date Notice mav be withdrawn and a new Clasing Date Notice may be delivered by the Parent
with respeet to a later Closing Daie on no less than one (1) Business Days™ notice to the Company
(so long as such later Closing Date is still within thirty (30) days ot the date of this Agreement),
or (b) at such other place. date and/or time as 1s mutually agreed to in writing by the Parent and
the Company. The date and time of the Closing are referred to herein as the “Closing Date.”

2.02  The Closing Transactions. Subject to the terms and conditions sct forth in this
Agreement. the Parties shall consummate the following transactions at the Closing:

(a) the Company and the Merger Sub shall cause the Articles of Merger
(o be executed. acknowledged and filed with the Seeretary of Suate of the State of Florida;
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(b) in accordance with Section 1.04. the Parent shall deliver, or cause 1o
be delivered. the Closing Pavment Amount sct forth in the Estimated Closing Statement to
the Paving Agenl. by wire transfer of immediawkely available funds to the account(s)
designated in writing by the Paving Agent;

() m accordance with Section 1.03, the Parent shall deliver, or cause to
be delivered, the Closing Option Consideration set forth in the Estimated Closing Statement
to the Company. for the benefit of the holders of Vested Options by wire transfer of
immediately available {unds to the account designated in writing by the Company;

(d) in accordance with Scction 1.035, the Parent shall deliver, or cause to
be delivered. 1o the Sccuritvholder Representative the Representative Amount, by wire
rranster of immediately available funds to the account(s) designated in writing by the
Securitvholder Representative:

(c) the Parent shall deliver, or cause to be delivered. the Escrow Amount
into the Escrow Account in accordance with Section 1.11:

) the Parent shall repay. or cause o be repaid. on behalf of the
Company. all amounts necessary to discharge fully the then outstanding balance of all
[ndebtedness under the Credit Agreement. by wire transfer ol immediately available funds
10 the account(s) designated by the holders of such Indebtedness. in cach case. pursuant to
and in accordance with the pavef! fetter received pursuant to Section 5.03;

() the Parent and the Company shall make such other deliveries as are
required by Article VI1 and Section 5.05 hereol: and

(h) the Parent shall pav, or cause to be paid. on behalf of the Company.
the Transaction Expenses set torth in final invoices with respect thereto as delivered by the
Company at least two (2) Business Days prior to Closing by wire transfer ot immediately
available funds to the account(s) designated in such tinal invoices.

ARTICLE I

REPRESENTATIONS AND WARRANTIES OF THE COMPANY

The Company represents and warrants to the Parent as follows, except as set forth

111 the Disclosure Schedules:

3.01  Orpanization and Power. The Company is a corporation duly organized. validly

existing and in good standing under the Laws of the State ot Florida, and the Company has all
requisite corporate power and authority and all material Permits necessary to own and operate its
properties and 10 carry on ils businesses as now conducted and to center into and carry out the
transactions contemplated by this Agreenment and each of the Ancillary Agreements to which the
Company is party. The Company is qualified to do business in every jurisdiction in which its
ownership of property or the conduct of business as now conducted requires it to qualify. except
where the failure 1o be so qualified would not have a Material Adverse Effect. The copies of the
Company's Organizational Documents made available to the Parent reflect all amendments and
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modifications made thercto and are true, correct and complete.  Schedule 3.01 lists all of the
otficers, directors and/or managers ol the Company.

3.02  Subsidiarics. The Company has no Subsidiaries. Except as set {orth on Schedule
3.02. the Company does not own or hold, and has never owned or held, any stock, partnership
interest. joint venture interest or other equity ownership interest in any other Person or any right
lo acquire any of the toregoing.

3.03  Authorization: No Breach: Valid and Binding Agrecoment.

(a) The execution, delivery and performance by the Company of this
Agreement and cach Ancillary Agreement to which the Company is party and the
consummation of the transactions contemplated hereby and thereby have been duly and
validly authorized by all requisite corporate action. and. subject to obtaining the Stockholder
Approval. no other corporate proceedings on its part are necessary 10 authorize the exeeution.
delivery or pertormance of this Agreement and cach Ancitlary Agreement o which the
Company is pariy.

(b) Except as set forth on Schedule 3.03(b) and for (x) the filing of the
Articles of Merger with the Secretary of State of the State of Florida, (v) the Stockholder
Approval and (z) the filings under the HSR Act and any other Antitrust Law. the execution,
delivery, performance and compliance by the Company with the terms and conditions of this
Agreement and cach Ancillary Agreement o which the Company is party and the
consummation of the transactions contemplated hereby and thereby by the Company do not
(i) viotate. contlict with or result in any breach ot {ii) constitute a default under (whether
with or without the passage ol time, the giving of notice or both). (ii1) result in the creation
ot anv Lien upon. or the grant. assignment or transter to any other Person of any license or
other right or interest under. to or in. any Equity Securities of the Company or any of the
Company’s asscls pursuant to, (iv) give any third party the right to modify. terminate or
accelerate. or cause or result in any modification. termination or acceleration of, any
obligation. or cause or result in any disclosure, license or making available of any matenal
trade seerets of the Company under. or (v) create any right to payment or any other right
pursuant o (A) the Organizational Documents ot the Company. (B) any Material Contract
(other than the Stockholders Agreement and Material Contracts constituting Indebtedness
being terminated at or prior to the Closing) or Real Property Lease. or (C) any Law to which
the Company 1s subject.

) Assuming that this Agreement is a valid and binding obligation of
the other parties hercto. this Agreement and each Ancillary Agreement w which the
Company is a party constitutes a valid and binding obligation of the Company, entorceable
in accordance with its terms, except as entorceability may be limited by bankruptcy Laws,
other similar Laws affecting creditors™ rights and general principles of equity atfecting the
availability of specific pertformance and other cquitable remedies.

(d) Lach of the Companv and its Affiliates have terminated all
discussions with third partics (other than the Parent and the Parent’s Representatives)
regarding any Acquisition Transaction and none of the Company or any of its Affihates is
party to any Contract regarding an Acquisition Transaction. other than confidentiality
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agreements. None of the Company or any of’its Afiiliates has breached any exclusivity. no-
shop or similar obligation to anv third party in connection with the negotiation of the
transactions contemplated hereby or any other Acquisition Transaction,

3.04  Capitahzation.

() The authorized capital stock of the Company consists entirely of
Fifty-Five Million (35,000.000) shares of common stock. par value $0.001 per share
{(*Comumon Stock™). On the date hereof. the issued and outstanding shares of capital stock
of the Company consists entirely of 13,284,639 shares of Common Stock. which are held of
record and. to the Company’s knowledge, beneficially as set forth on Schedule 3.04(a), free
and clear of all Liens (other than (i) Liens arising under the Sccurities Act or any relevant
state seeuritics Laws. (i1) Liens under the Stockholders Agreement (which will be released
at Closing) and (iii) Liens created or incurred at the direction ot the Parent),

(b) All the outstanding shares of capital stock of the Company have
been duly and validly issued and are fully paid and non-assessable, and were issued n all
material respects in accordance with the registration or qualitication requirements of the
Sceurities Act and any relevant state sccurities Laws or pursuant to valid exemptions
therefrom.

(c) Except for the exercise or conversion rights that autach to the
Options that are listed on Schedule 5.04(¢). on the date hereof there are no shares of Common
Siock or any other Equity Security of the Company issuable upon conversion or exchange off
anv issucd and owtstanding Equity Sceurity of the Company nor are there any rights. options
outstanding or other agrecments to acquire shares of Common Stock or any other Equity
Sccurity of the Company nor is the Company subject to any obligation (contingent or
otherwise) to purchase. repurchase. redeem or otherwise acquire any of its outstanding
[:quity Sceurities.  Schedule 3.04(¢) sets forth the name of cach holder of an Option, the
maximum number of shares of Common Stock that may be issued upon excereise of such
holder's Option and the grant date. expiration date, exercise price and vesting schedule
related 10 such Option.  Except as set forth on Schedule 3.04(¢) and for the Stockholders
Agreement, there are no. and immediately following the Closing there shall not be any.
statutory or contractual preemptive rights, co-sale rights, rights of first refusal or similar
rights or restrictions with respect to any Equity Sceurities ol the Company (other than those
created or imcurred at the direction ol Parent).

(1) Fxcept for the Stockholders Agreement. 1o the Company's
knowledge, there are no agreements or undersiandings among the holders of Equity
Sccurities of the Company or among any other persons with respect to the voting or transfer
ot the Company’s Equity Securitics or with respect to any other aspect of the Company’s
povernanee,

3.05  Financial Statements. Schedule 3.03 sets forth true, correct and complele copies off
the following financial statements (collectively, the “Financial Statements™):
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(a) the Company’s unaudited consolidated balance sheet as of March
31,2018 and the related statements of income. stockholders™ equity and cash flows for the
three (3) month period then ended;

(b) Company’s unaudited consolidated balance sheet as off May 31,
2018 (the “Latest Balance Sheet Date™) and the related statements of income. stockholders’
cquity and cash {lows for the five (53) month period then ended; and

(c) the Company’s audited consolidated balance sheets and statements
of income. stockholders” equity and cash flows for the fiscal vears ended December 31. 2016
and December 31, 2017,

Each of the Financial Statements (including the notes thereto, if any) has been prepared from
and is consistent in all material respects with the books and records of the Company (which
books and records are accurate and complete in all material respects), has been prepared in
accordance with GAAP. consistently applied. and presents fairly, in all material respects. the
financial condition and results of operations of the Company as of the times and for the
periods referred to therein. subject in the case of the unaudited financial statements to (i) the
absence of tootnote disclosures and other presentation items and (ii) changes resulting Irom
normal vear-end adjustments. All Accounts Receivable of the Company that are reflected
on the unaudited balance sheet as of the Latest Balance Sheet Date or in the accounting
records of the Company as of the Reference Time represent as of the Latest Balance Sheet
Date or as of the Reference Time (as applicable) valid receivables arising from sales actually
made or services actually performed or to be performed in the ordinary course of business
with unaffiliated third parties. No Account Receivable has been assigned or pledged to any
other Person.

3.06  Absence of Certain Developiments.

(&) Except as expresslv contemplated by this Agreement or as sct forth
on Schedule 3.06(a), during the period from the Latest Balance Sheet Date through the date
ol this Agreement. the Company has not:

(i) sulfered any damage. destruction or casualty loss in excess of
£230.000 in the aggregate. whether or not covered by insurance: or

(11) taken (or omitted to take) any action that would be required to be
disclosed on Schedule 3.01 i such actions were to occur from the date hercot untl the
carlier of the termination of this Agreement and the Closing Date.

{(b) Without limiting the generality of the foregoing, since the Latest
Balance Sheet Date. the Company has not: (1) engaged in any promotional sales. discounts
or price reductions outside of the ordinary course of business, (ii) altered in any material
respect the extension of credit terms to any customer, reseller or distributor. (i) shipped
products o customers. resellers and distributors substantially in excess of historie levels, or
(iv) requested (or took steps 1o effect) the acceleration of customer, rescller or distributor
orders. or otherwise engaged in any activity, in cach case outside of the ordinary course of
business. that would reasonably be expected to (or is otherwise intended 10) accelerate 1o
carlier periods sales that otherwise would be expected to occur in subsequent periods.
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(¢} During the period from December 31, 2017 o the date of this
Agrcement. no Material Adverse Eftect has occurred.

3.07 Real Property.

(n) The Company does not own any real property.
(b) Schedule 3.07(b) sets forth the address and contains a true and

complete list of all leases. Heenses. subleases and occupancy agreements, together with any
amendments, extensions, renewals. guarantics and other agreements with respect thereto (the
“Real Property Leases™ ). with respeet to all real property leased. licensed. subleased or
otherwise used or occupied by the Company as of the date hereof (the “Leased Real
Property™). The Leased Real Property identified in Schedule 3.07(b) comprises all of the real
property used or intended 1o be used in the business of the Company. The Real Property
Leases are binding and enforceable on the Company and. to the knowledge of the Company.
the other parties thereto, and are in tull foree and effect, and the Company holds a valid and
existing leaschold interest under cach such Real Property Lease. subject 1o proper
authorization and execution of such lease by the other party and the application of any
bankruptey or creditor’s rights Laws, and subject to Permitted Liens. The Company has
delivered or made available to the Parent complete and accurate copies of each of the Real
Property Leases. and none of such Real Property Leases have been modified as of the date
hereof Neither the Company nor, to the Company’s knowledge. any other party to the Real
Property Lease is in breach or default in any material respect under any of the Real Property
Leases and no event has oceurred or circumstance exists which, with the delivery ol notice.
the passage ol time or both, would constitute such a material breach or default. or permit the
termination. modification or acceleration of rent under any of the Real Property Leases. The
Company’s possession and quict enjovment of the Leased Real Property has not been
disturbed. and to the Company's knowledge, there are no disputes with respect 1o any Real
Property [ease. The Company has not subleased. licensed or otherwise granted any Person
the right to use or oceupy the Leased Real Property or any portion thereof. The Company has
not collaterally assigned or granted any other seeurity mterest in any Real Property Lease or
any interest therein.

3.08  Tax Mauers.

(a) Except as set lorth on Schedule 3.08(a). the Company has timely
filed (or has had timelv filed) all Tax Returns that it was required to file (or to have filed).
taking into account any valid extensions of time to file. All such Tax Returns are complete,
correet and aceurate in all material respects and have been prepared in material comphance
with applicable Law. Except as set forth on Schedule 3.08(a), all Taxes of the Company
(whether or not shown as owing by the Company on such Tax Returns) have been fully and
tmely paid or properly accrued in accordance with GAAP,

(b) There are no Liens for Taxes (other than Liens for Taxes not vet due
and pavable) upon the assets of the Company.
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(<) The Company has not waived or agreed to extend any statute of
Jimitations with respect o any Taxes (or anv Tax assessment or delicieney) or agreed to or
been granted any extension of time for the filing of any Tax Return that has not been filed.

{d) Except as set forth on Schedule 3.08(d). the Company is not and has
not been the subject of an Action or examination with respect 1o Taxes {a “Tax Procceding™)
and no such Tax Proceeding is pending. The Company has not received from any federal.
state. local or non-U.S. Governmental Entity (including in jurisdictions where the Company
dovs not file Tax Returns) any (i) notice indicating an intent to open an audit or other review
with respect to Taxes. (ii) request for information related to Tax matters or (iii} notice ol
deficiency or proposcd adjustment for any amount of Tax (or Tax attributes) proposed,
asserted or assessed by any Governmental Entity.

) The Company has not ever been a member of an athiliated group. as
defined in Code Section 1504, that has filed a consolidated return for federal income tax
purposes (or any similar group under state. local or non-U.S. Law). The Company has no
liability fur Taxes of any Person. (i) under Treasury Regulations Section 1.15302-6 (or any
similar provision of state. local or foreign Law) or (i) as a transferce, successor. by contract
or otherwise. The Company is not a party to or bound by any Tax allocation. Tax sharing or
similar agreement.

(H The Company will not be required 1o include any item ol income in,
or exclude any item of deduction from. taxable income for any taxable period (or portion
thereof) beginning atter the Closing Date as a result of any (i) change in method of
accounting for a taxable period ending on or prior to the Closing Date, (ii) “closing
agreement” as described in Section 7121 of the Code (or any similar provision of state. local
or non-U.S. faw) executed on or prior to the Closing Date, (1ii) intercompany transactions or
excess loss account described in Treasury Regulations under Section 1502 of the Code (or
anvy corresponding or similar provision of state, local or non-U.S. law), (iv) any usc ol an
improper method ot accounting lor a taxable period ending on or prior to the Closing Date.
(v) installment sale or open transaction disposition made on or prior to the Closing Date, (vi)
prepaid amount or advance pavment received or deferred revenue acerued on or prior to the
Closing Date (including pursuant to Revenue Procedure 2004-34 or Code Section 431(c) and
the Treasury Regulations promulgated thereunder). or (vii) election under Section 108(i) of
the Code.

{(g) The Company has properiy (A) collecied and remitted sales and
similar Taxes with respect to sales made to 1ts customers and (B). for all sales that are exempt
from sales and similar Taxes and that were made without charging or remituing sales or
similar Taxes. received and retained any appropriate tax exemption certificates and other
documentation qualitving such sale as exempt.

(h) To the Company’s knowledge. the Company has not been a party 10

a “reportable transaction.” as such term is defined in Treasury Regulations Scetion 1.6011-

b))
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() The Company is not and has not been a United States real property
holding corporation (as defined in Section 897(¢)(2) of the Code) during the applicable
period specitied in Section 897(c)(1 M A)(1) ot the Code.

) The unpaid Taxes of the Company {A) did not, as of the Latest
Balance Sheet Date. exceed the reserve for Tax Lability (rather than any reserve for deferred
Taxes established to reflect the timing differences between book and Tax mcome) set torth
on the face of the Financial Statements as of Latest Bulance Sheet Date (rather than in any
notes thereto) and (B) do not exceed that reserve as adjusted for the passage of time through
the Closing Date in accordance with the past custom and practice of the Company in fiting
their Tax Returns. Since the Latest Balance Sheet Date. The Company has not incurred any
liability for Taxes arising [rom extraordinary gains or losses, as that term is used in GAAP:

(k) All Taxes which the Company is obligated to withhold from
amounts owing to any emplovee, creditor. equityholder, or third party have been fully and
timely paid to the appropriate Governmental Entity,

(1 Since January 1. 2013 no claim has been made by any Tax authority
in a jurisdiction where the Company has not tiled a Tax Return that it is or may be subject to
Tax by such junisdiction.

(m) The Company has not distributed stock of another Person. or has
had its stock distributed by another Person. in a transaction that was purported or intended to
be governed in whole or in part by Section 355 or Section 361 of the Code.

(n) The Company is not subject to Tax in any jurisdiction other than the
country in which it was incorporated or formed by virtue of (i) having a permanent
establishment or other place of business in such jurisdiction or (11) having a source ot income
in such jurisdiction.

(0) The Company is not required to (i) include any amount in income
pursuant o Section 956 of the Code or (ii} pay any installment of any “net tax labiliy”
pursuant to Code Section 936(h), in cach case. in a taxable period beginning after the Closing
Date (or portion of any such taxable period).

3.09 Centracts and Comnuunents.

(a) Schedule 3.09(a) sets forth a true. correct and complete list as of the
date hereof of cach of the following to which the Company is party or otherwise by which
the Company 15 bound:

(1) agreement or indenture relating o the borrowing of money or other
Indebledness or o mortgaging, pledging or otherwise placing any Licn on any assets of
the Company (including pursuant to any credit support or similar agreement) or any letter
of credit arrangements or performance bond arrangements:

(11) guaranty  of any obligation for borrowed money or other
Indebtedness or other guaranty:
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(i) lease or agreement under which it is lessee of, or holds or operates
anv personal property owned by any other pariy. for which the aggregate annual rental
pavments exceed $2350.000 (excluding the Real Property Leascs):

(iv)  lease or agreement under which the Company is lessor of or permits
anv third party to hold or operate any property. real or personal. owned or controlled by
the Company:

(v) Contract or group of related Contracts with the same party or group
of related parties for the purchase of products or services that provides for annual
pavments by the Company in excess of $300.000 during the trailing twelve (12) month
period ending on the date of this Agreement;

{(vi)  Coniract or group of related Contracts with a customer that provides
annual net revenues (based on the trailing twelve (12) month period ending on the date of
this Agreement) to the Company in excess ot $1.000.000:

(vii}  Contract with any cmployee, director, otficer. individual consultant
ar other service provider (A) that cannot be terminated without any hability to the
Company on thirty (30) days’ notice or tess. (B) providing lor employment or engagement
on a full-time. part-time or consulting basis at annual compensation in excess o' $150.000,
(C) providing severance benelits. or (D) providing for any change in control, sale,
transaction or retention bonus (other than as identified on Schedule 3. 153(a)):

(viii}  collective bargaining agreement or other Contract with any tabor
union or other labor organization:

(ix)  sctlement. conciliation or similar Contract with any Governmental
Intity or pursuant to which the Company will have any monetary obligation in cxcess of
$100.000 or any material non-monetary obligations afier the date of this Agreement:

(x) Contract (i} relating to the licensing of Intellectual Property to the
Company for use in the Software sold or distributed as part of the Company s business as
currently conducted {excluding licenses tor commercial off the shelt” Software that are
generatly available on nondiscriminatory pricing terms with an aggregate license tee of
less than $100.000 per annum); (i) relating 1o the out-bound licensing of Intellectual
Property by the Company (excluding non-exclusive licenses granted by the Company to
its customers in the ordinary course of business and Contracts in which any licenses to
Intellectual Property granted in such contract are non-exclusive ficenses that are merely
incidental 1o the transaction contemplated in such contract): or (iii) that are titled “Joint
Development”™ “Co-Development™ or that are otherwise titled in a way that indicates the
joint development of Intellectual Property between the Company and another Person:

(xi)  pension. profit sharing, retirement. bonus. incentive, option.
phantom stock. emplovee stoek purchase or other plan or arrangement providing for
deferred compensation w employees or any other benefit plan. policy, program, contract.
agreement. arrangement or practice. whether formal or informal (other than as identitied
on Schedule 3.15(a)):

17 -
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(xi1)  Contract under which the Compuny has advanced or loaned monies
to anv other Person or otherwise agreed 1o advance, loan or invest any funds (other than
advances 1o the Company's emplovees in the ordinary course of business).

(x111)  Contract or group of related Contracts with any Kev Customer or
Key Supplicr:

(xiv) Contract relating w anyv direet or indirect purchase or other
acquisition (whether by loan. contribution of capital. exchange or otherwise) by the
Company of anv noies, obligations. instruments, units, securities or ather ownership
interests (including partnership interests and joint venture interests) of any other Person;

(xv)  Contract under which the Company has granted any Person any
registration rights (including demand or piggyback registration rights), other than the
Stockholders Agrcement; or

(xvi) Contract prohibiting the Company from freely engaging in any
business or competing anyvwhere in the world or containing any requirement. supply or
exclusivity provision or any “most favored nation”. “most favored pricing”™ or similar
clause.

(b) IExcept as noted on Schedule 3.09(b). the Parent cither has been
supplied with, or has been given aceess 1o, a true and correct copy of all written Contracts
{or an accurate description of the material terms of all oral Contracts) that are referred to (or
are required to be referred to) on Schedule 3.09(a). together with all amendments. exiensions
and other binding supplements thereto (collectively. the “Material Contracts™).  Lach
Material Contract is in full force and effect and is valid, binding and enforceable against the
Company and. to the Company”s knowledge, against the other parties thereto. in accordance
with their respective terms, except as enforeeability may be Timited by bankruptey Laws,
other similar Laws affecting creditors” rights and general principles ol equity affecting the
availability of specilic performance and other cquitable remedics.

{c) (1) The Company has not, and has not received any written (or, to
the knowledge of the Company. oral) claim that the Company has, materially violated or
breached, or commitied any material default under, any Material Contract that is continuing;
(i1} 1o the knowledge ot the Company. no other Person has materially violated or breached,
or committed any material default under. any Material Contract that is continuing: and (i)
no event has oceurred that (with the passage of time or the giving of natice or both) through
the Company’s actions or inactions would result in a material violation or breach of any of
the provisions of. or permit the termination. modification or acceleration of any material
obligation under. any Material Contract.  The Company has no present expectation or
intention of not fully performing on a timely basis all material abligations required 1o be
performed by the Company under any Material Contract,

5.10  Intellecuual Property.

() All patents. registrations and applications pertaining to Intellectual
Property owned by or filed in the name of the Company as ot the date hereof are set forth on
Schedule 3.10 (the “Company_Registered [P7). The Company is the sole and exclusive
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owner of all Company Registered [P free and clear of any Licns other than Permitied Liens.
and cach item of Company Registered 11 is subsisting, valid and. 10 the knowledge of the
Company, enforceable. The Company owns or has sufficient rights to use all hntellectual
Property in the manner used in the Company’s business. free and clear of any Liens other
than Permitted Liens. All Intellecwual Property used in the conduct of the Company’s
business as currently conducted shall be owned or available for use by the Company
immediately after Closing on terms and conditions identical to those under which the
Company owned or used such Intellectual Property immediately prior to the Closing.

(b) There are no claims or proceedings pending or threatened in writing
against the Company with respect to the infringement, misappropriate. dilution, or other
violation of anv Person’s Intetlectual Property. During the three (3) year period prior 1o the
date of this Agreement, the Company has not received any written notices of infringement.
misappropriation, dilution. or other violation of any third party Intellectual Property. The
conduct of the Company s business as currently conducted does not infringe. misappropriate.
dilute. or otherwise violate. and has not in the past three (3) vears intringed, misappropriated,
diluted, or otherwise violated, the Intellectuat Property of any other Person. The Company
takes commescially reasonable sieps 1o maintain the contidentiality of its material trade
seerets.

(¢) To the knowledge of the Company. no Person is. infringing.
misappropriating, diluting or otherwise violating. and during the past three (3) vears no
Person has infringed, misappropriated. diluted, or otherwise violated, any Intellectul
Property owned by the Company.

(d) The Company has taken steps reasonable under the circumstances
to maintain and protect all of its material Iniellectial Property.  Each current and former
emplovee. consultant, and independent contractor of the Company that has contributed to the
creation of any Intelectual Property purportedly owned by the Company has entered into a
valid and enforceable written agreement assigning to the Company all Intellectual Property
created by such Person within the scope of such Person’s duties to the Company.  Each
current and former emplovee. consultant and independent contractor ot the Company has
entered into a valid and enforceable written agreement prohibiting such Person from using
or disclosing trade scerets or confidential information of the Company. To the knowledge
of Company, no current or former employee, consultant, or independent contractor of the
Company is in violation of such agreements.

{c) With respect to data collection, use. privacy, protection. and
sceurity. the Company has complied in all material respeets with ail applicable Laws, all
mdustry standards (including the Payvment Card Industry Data Security Standard) or
requirements applicable 1o the conduct of the Company s business. and all of the Company’s
internal or customer-facing policics.  In the last three (3) years, the Company has not
experienced any incident in which confidential or sensitive information, payment card data,
personally identifiable information. or other protected information relating to individuals was
stolen or improperly accessed. including any breach of security and the Company has not
received anv written notices or complaints from any Person with respect thereto.
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(f) The Company uses commercially reasonable cttorts 10 protect the
confidentiality. integrity and sccurity of the Computer Systems used in the Company’s
business {rom any unauthorized use. access. interruption. or modification. Such Computer
Svstems (i) are sutficient for the current needs ol the Company. including as o capacity,
scalability and abilitv to process current and anticipated peak volumes in a tumely manner.
and (ii) include a sutficient number of license scats for all Software as necessary for the
operation of the Company's business as currently conducted. In the tast three (3) vears. there
have been no lailures, breakdowns or continued substandard pertormance atfecting any such
Computer Svstems that have caused any substantial disruption of or interruption in or to the
use of such Computer Systems. The Company maintains commercially reasonable disaster
recovery and business continuity plans. procedures and facilitics in connection with the
operation of its business, and has tested such plans and procedures on a periodic basis.

() None of the Software owned by the Company 1s subject to any "open
source”. “copvlefU” or analogous license (including any license approved by the Open Source
[nitiative and listed at hup/Awvww opensource.org/licenses, GPL. AGPL or other open source
software license) in a manner or relation that has or would require any public distribution ot
any such Software, create obligations for the Company or any other Person to grant, or
purport (o grant. to any third party any rights or immunities under any Intellectual Property
owned by the Company (including any patent non-asserts or patent licenses), or impose any
present economic limitations on the Company’s commercial exploitation thereot.

(h) Except as set forth on Schedule 3.10(h). no Software source code
owned by the Company has been disclosed, released. made available. or delivered (and no
Person has agreed 1o disclose, release. or deliver such source code under any circumstance)
to any third party, and no Person other than the Company is in possession of such source
code or has been granted any license or other right with respect therein or thereto. No event
has occurred. and no circumstance or condition exists. that (with or without notice or lapse
of time, or both) will. or would reasonably be expected to. result in a requirement that any
Software source code owned by the Company be disclosed. licensed. relcased, made
available, or delivered to any third party.

311 Litgation. Fxcept as set forth on Schedule 311, there is no, and in the past three
(3) vears there has not been any. action, suit. arbitration. litigation, claim, grievance. complaint.
mediation. charge, investigation (1o the extent known to the Company). audit or proceeding
(whether federal, state. local or foreign) ("Action™) pending, at Law or in equity, or before or by
any Governmental Entity. or threatened in writing (or. to the Company’s knowledge. otherwise)
against the Company or its propertics, assets or business. The Company is not, and in the past three
(3) vears has not been. subject to any scttlement. stipulation. order, writ, judgment, injunction,
decree. ruling, decision. verdict, sentence. adverse determination or award of any court or of any
Governmental Entity ("Qrder™).

3.12  Governmental Consents, ete. Except for (i) the applicable requirements of the Hart-
Scott-Rodino Antitrust Improvements Act of 1976 (1he "HSR Act™) and any other Antitrust Law
and (ii) the filing of the Articies of Merger with the Secretary of State of the State of Florida, the
Company is not required to submit any notice, report or other filing with any Governmental Entity
in connection with the execution. delivery or performance by it of this Agreement or cach Ancillary
Agreement to which the Company is party or the consummation of the transactions contemplated
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hereby or thereby. Except with respect to the expiration or termination of the waiting period under
the HSR Act and any other Antitrust Law. no material consent, approval or authorization of any
Governmental Entity is required to be obtained by the Company in connection with its execution.
delivery or performance of this Agreement and cach Ancillary Agreement to which the Company
is party or the consummation by the Company of any transaction contemplated hereby or thereby.

-

303 Emplovee Benelit Plans,

() Schedule 3.13{a) sets forth cach Company Emplovee Benelit Plan.
True and compleie copies of all Company Employee Benetit Plans have been provided or
made available 1o the Parent or its representatives prior to the date hereot. The Company
Emplovee Benetit Plans have been established. maintained. funded and administered in
compliance with their terms and with the requirements of ERISA, the Code and all other
applicable Law. in all material respects. and the Company is not subject (cither dircetly or
indirectly) to any material Tax, fine. lien. penalty or other material liability imposed by
ERISA. the Code or other applicable Law (including Sections 49808, 4980H and 49800 of
the Code) with respect to a Company Emplovee Benefit Plan.

{b) Each Company Emplovee Benefit Plan that is intended 10 be
qualiticd within the meaning of Scction 401(a) of the Code has received a favorable
determination letter or can rely on an opinion letier as to its qualification and. 1o the
knowledge of the Company. nothing has occurred. whether by action or failure to act. that
could reasonably be expected to adversely atiect such qualification. No Company Employece
Benetit Plan is or was subject to Section 302 or Title IV ot ERISA or Section 412 of the
Code. und neither the Company nor any ERISA Atthiliate has or could reasonably expect o
have any liability with respect to any defined benetit pension or similar plan or such Scetions
or Title of ERISA or the Code. The Company and its ERISA Aftiliates do not contribute nor
arc anv of them required 1o contribute to a multiemplover plan within the meaning of Section
3(37) of ERISA. and neither the Company nor any ERISA Affiliate has at any time 1 the
past six (6) vears sponsored. contributed 1o, or been required to contribute to any such plan.
Except as set forth on Schedule 3.13(b), none of the Company Employvee Benelit Plans
promises or provides post-termination medical or other post-teemination welfare benelits o
any person, except as required by Section 49808 ot the Code or similar state Law lor which
the covered individual pavs the tull premium cost.

(¢) Except as set forth on Schedule 3.13(¢). neither the execution or
delivery of this Agreement nor the consummation ol the transactions contemplated hereby
could. alonc or together with any other event. directly or indirectiv: (i) result in or cause the
accelerated vesting., funding or delivery of. or increase the amount of, any payment or benetit
under any Company Emplovee Benefit Plan (ii) result in any severance or other payment
(whether in cash. property or vesting of property) becoming duc o any current or former
emplovee, director, officer or independent contractor of the Company or any ol its
Subsidiaries. (i) release (in whole or in part) any employee. director or ofticer from any
obligation. or (iv) result in the payment of any amount, individually or in the aggregate. that
could constitute  an  “excess  parachute  payment”™ (as such term is defined in
Scction 280G(b)(1) of the Code).
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{) Fach Company Emplovee Benefit Plan subject to Section 409A of
the Code (if anv) is in compliance in all respects therewith, such that no Taxes or interest
will be due and owing in respect ol such Company Plan failing to be in compliance therewith.
Neither the Company nor its Subsidiaries has any obligation to “gross up™ or otherwise
indemnity any individuat for any Tax. including under Sections 409A and 4999 of the Code.

(¢) With respect 1o cach Company Emplovee Benefit Plan,  all
contributions or pavments (including all emplover contributions. employee salary reduction
contributions and premium or benefit paviments) that are due have been made or paid, and
all such contributions or pavments that are not vet due have been made. paid or properly
accrued. No Company Emplovee Benefit Plan has any material unfunded habilities. There
have been no non-exempt “prohibited transactions™ {(as defined in Scction 406 of ERISA or
Section 4975 of the Code) or breaches of duty by a “fiduciary™ (as defined in Section 5(21)
ol ERISA) that. in cither case. could result (directly or indirectly) in matenal hability or
obtigation  the Company. No Action (other than routine claims for benefits) with respect
to any Company Emplovee Benefit Plan is pending or. to the Company’s knowledye,
threatened. and the Company has no knowledge of any facts that could reasonably be
expeeted to give rise 1o any such action. audit, investigation. suit, proceeding. hearing or
claym.

3.14  Insurance. Schedule 314 lists cach insurance policy maintained by the Company
as ol the date hereol. All of the insurance policies of the Company are and. as of immediately
following the Closing, shall be binding and enforceable and in full force and cftect, and the
Company is not in breach or in default with respect to its obligations under any ol such insurance
policivs. The Company has never been denied insurance coverage. Ixcept as set forth on Schedule
3.14. the Company does not have any self-insurance programs Or Co-INSUrainee programs.

315 Compliance with Laws.

(a) The Company is, and tor the past three (3) vears has been.
compliance in all material respects with all applicable Laws. and no written notices have
been received by and. to the Company’'s knowledge, no oral notices have been received by.
ihe Company trom a Governmental Entity or any other Person alleging any material non-
comphiance with any applicable Law.

{b) The Company possesses all right, title and interest in and 1o cach ol
its material Permits required to conduct the business ot the Company. and no written notices
from anv Governmental Entity have been received by and, 1o the Company’s knowledge. no
oral notices from any Governmental Entity have been received by. the Company alleging the
faiture o hold any of the foregoing. ach of the material Permits is in full force and eftect
and the Company is in compliance with cach material Permit. There is no Action or Order
currently pending, or to the knowledge of the Company. threatened in writing against the
Company with respect 1o any Permit,

316 Environmenal Matters.

{(a) The Company is and for the past three (3) yvears has been in
compliance in all material respects with all applicable Environmental Laws (which
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compliance includes and has included possession of all Penmits and other governmental
authorizations required under applicable Environmental Laws, and material comphance with
the terms and conditions thereof).

(b) The Company has not received, within the past three (3) vears (or
carlier if unresolved). any written notice {rom a Governmental Enuty or any other Person
alicging or regarding an alleged violation ot or Liability under any Environmental Law.

(c) Neither the Company nor any other Person to the extent giving risc
1o a Liability of the Company has treated. stored, disposed of. transported, handled. exposed
any Person to, placed. stored, buried, or Released any Hazardous Substances (including any
produced by, or resulting from. the Company’s operations). or owned or operated any real
property or facility contaminated by Hazardous Substances. except in the ordinary course of
husiness and in accordance with applicable Environmental Laws, and except as has not given
and would not give rise 1o a material Liability of the Company under any Environmental
Law.

(d) The Company has delivered or otherwise made available lor
inspection to the Parent complete and correct copies of all studies. audits. assessments,
memoranda and investigations pertaining 1o Hazardous Substances at the Leased Real
Property or any property or facility formerly leased. owned, or operated by the Company. or
regarding the Company’s compliance with or Liability under applicable Environmental
[.aws. that arc in the possession or control of the Company.

3.17  Affiliated Transactions. Except for the Stockholders Agreement or as set forth on
Schedule 3.17. no officer. member of the board of directors. equityholder or Affiliate of the
Company or. to the knowledge of the Company. any individual related by blood. marrage or
adoption to anv such individual or entity in which any such Person owns any beneficial interest. is
a party 1o any Contract or transaction with the Company (other than any employment Contracts).

3.18  LEmplovees.

(1) The Company is. and for the past three (3) vears has been. in
compliance in all material respects with all applicable Laws and Contracts relating to
emplovment and labor, including provisions thereol relating 10 emplovment practices,
wages, hours. collective bargaining. sexual harassment. paid time olf. immugration,
emplovee lavolts and reductions in foree, unemployment insurance, worker’s compensation.
occupational health and safety. equal emplovment opportuniiv. age and  disability
discrimination. the termination of emploviment and severance pay, and the pavment of social
sccurity and other emplovment-related Taxes.

(b) The Company is not a party to or bound by any collective bargaining
agreement or other Contract or bargaining relationship with any union, labor organization or
other employee representative, nor is any such Contract presently betng negotiated, nor. to
the knowledge of the Company, are there any campaigns being conducted or threatened to
solicit cards Irom employees of the Company to authorize representation by any labor
organization or any other union organizing activities pending or threatened and no such
campaigns or organizing activities have oceurred in the past three (3) vears. There are no
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pending or. to the knowledge of the Company. threatened sirikes, walkouts, lockouts,
slowdowns. picketing. gricvances, untair labor practice charges or complaints or other
material labor disputes against or affecting the Company. and no such labor disputes have
occurred 1n the past three (3) vears.

(<) To the knowledge of the Company, no emplovee or independent
contractor of the Company is subject 10 any non-compete. nondisclosure, confidentiality,
emplovment, restrictive covenant. consulting or simitar Contract relating to, atfecting or in
contlict with the business of the Company or with respect to such employee’s or independent
contractor’s right to be emploved or engaged by the Company.

(d) Except as could not result in material liability, (i) the Company has
fully and timely paid all wages, salarics, wage premiums, commissions. bonuses, expense
reimbursements, severance and other compensation that has come due and pavable to its
current and tormer emplovees and other services providers under applicable Law, Contract.
or Company policy. and (ii) cach individual who has provided services to the Company
within the past three (3) vears and who was and/or is classified and treated as an independent
contractor or other non-emplovee service provider was and is properly classified and treated
as such tor purposes of all applicable Laws,

() In the past three (3) vears, the Company has not implemented any
emplovee lavolTs that did or could give rise to notice or other obligations under the WARN

Act. and no such lavofts are currently planned, contemplated or announced.

3.19  Trade Controls: Anti-Corruption.

(a) Neither the Company, nor anv of its respective ofticers. dircctors. or
emplovees, nor. to the knowledge of the Company. any agent or other third party
representative acting on behali of the Company. is currently. or has been in the last five years:
(i) a Sanctioned Person: (i) organized, resident. or located in a Sanctioned Country:
(iii) engaging in any dealings or transactions with any Sanctioned Person or in any
Sanctioned Country. 1o the extent such activities violate applicable Sanctions Laws or [ix-
Im Laws: (iv) cngaging in any exporl. reexport, transter or provision of any goods, soliware,
technology, data or service without, or exceeding the scope of. any required or applicable
licenses or authorizations under all applicable Ex-fm Laws: or (v) otherwise in violaiion of
applicable Sanctions Laws. Ex-Im Laws, or U.S. anti-bovcott Laws (collectively. "Irade
Control Laws™).

{b) Neither the Company, nor any of its respective officers. dircctors. or
emplovees. nor. o the knowledge of the Company. any agent or other third party
representative acting on behalf of the Company. has: at any time made any unlawtul payment
or given, offered. promised. or authorized or agreed to give. any money or thing of value,
directly or indirectly. o any Government Official or other Person in violation of any U.S. or
applicable non-U.S. Laws relating to the prevention of corruption and bribery {collectively,
“Anti-Corruption Laws™). including. without limitation. the U.S. Foreign Corrupt Practices
Act ol 1977, as amended: or has otherwise been in violation of any Anti-Corruption Laws.
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(¢) Since January 1, 2013, the Company has not. in cach case
concerning any actual or potential violation or wrongdoing related 1o any Trade Control
i.aws or Anti-Corruption Laws: received from any Governmental Entity or any other Person
any written (or. to the knowledge ot the Company, oral) notice. inquiry, or internal or external
allegation: made any voluntary or involuntary disclosure to a Governmental Entity: or
conducted any internal investigation or audit.

3.20  Brokerage. No Person is entitled to any brokerage commissions. finders” fees or
similar compensation in connection with the transactions contemplated by this Agreement based
on any agreement, arrangement or understanding made by or on behalf of the Company or to which
the Company. the Parent or the Surviving Company is or would be bound.

321 Vote Required. The Stockholder Approval is the only vote of any class or serivs of
Equity Securities of the Company required 1o approve this Agreement, the Ancillary Agreements
and the transactions contemplated hereby and thereby. including the Merger.

3.22  Bank Accounts. Set forth on Schedule 3.22 15 a complete and correct hist of each
bank or financial institution in which the Company has an account. safe deposit box or lockbox,
or maintains a banking. custodial. trading or similar relationship. the number of’ cach such account
or box. and the names of all persons authorized to draw thereon or having signatory power or
access thereto.

3.23  Absence of Undisclosed Liabilitics. Except as set torth on Schedule 3.23. the
Company does not have any material Liabilities arising out of transactions entered into. or any
cvent, action or inaction, or any state of facts or circumstances. other than: (a) Liabilities to the
extent set forth or reflected on the unaudited balance sheet as of the Latest Balance Sheet Date or
disclosed in the notes thereto or in the notes to the other financial statements that are the subject
of or disclosed in the notes thereto. {b) Liabilitics that have arisen after the date of the Latest
Balance Sheet Date in the ordinary course of business (none of which is a liability resulting from
noncompliance with any applicable Laws or Permits. breach of contract. breach of warranty, tort.
infringement, misappropriation. dilution. ¢laim or kawsuit), (¢) Liabilities to the extent included or
10 be included in the caleulation of Indebtedness, Net Working Capital or Transaction Expenses.
(d) Liabilities expressty disclosed in the Disclosure Schedules, and (e) other Liabilities that would
not. individually or in the aggregate, reasonably be expected to exceed $1,000,000.

3.24  Asscls.

{a) Fxcept as set forth on Schedule 3.24(a). the Company has good and
valid uitle to. a valid leaschold interest in or a valid license to use the properties and assets,
whether tangible or intangible. used or held for use by it and shown on the Financial
Statements dated as of the Latest Balance Sheet Date or acquired therealier (the ~Assets™).
free and clear of all Liens. except Tor propertics and assets disposed of in the ordinary course
of business since the Latest Balance Sheet Date and Permitted Liens.

(b) Except as sct forth on Schedule 3.24(b). all tangible Assets are in
good condition and repair {ordinary wear and tear excepted) in all material respects and are
{it Tor use in the ordinary course of business. All such asscts have been installed and
maintained in all material respects in accordance with all applicable Laws.
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(c) Except as set forth on Schedule 3.24(c), and except with regard 10
those Assets that constitute Intellectual Property which are subject to Section 3,10, the Assets
constitute all of the assets. properties and rights. whether tangible or imtangible. nccessary
for the conduct of the Company Entities’ business as currently conducted.

3.25  Customers and Suppliers.

{(a) Schedule 3.23(a) lists the thirty (30) largest customers as measured
based on revenue for the fiscal vear ended December 31, 2017 and the five months ended
Mav 31, 2018 (the “Key Customers™). and sets forth opposite the name of cach such Key
Customer the amount of revenue lor the fiscal vear ended December 31,2017 and the five
months ended May 31,2018 In the last twelve (12) months, no Key Customer has materially
reduced or changed the terms of its business with the Company and the Company has not
received anv writien or. 1o the knowledge of the Company, oral notice from any Key
Customer of any termination or material reduction in such Key Customer’s relationship with
the Company or that such Key Customer intends to terminaie. materially reduce or materially
alter (in a manner adverse to the Company) its relationship with the Company.

{b) Schedule 3.25(b) lists the twenty (20) largest vendors, licensors.
service providers and other suppliers (the “Kev Suppliers™) of the Company {measured by
aggregate spend) for the fiscal years ended December 31, 2017 and the tive months ended
Mav 31, 2018 and scts forth opposite the name of cach such supplier the amount of expenses
attributable to {whether directly or through) such supplier. To the knowledge of the
Company. there are no suppliers of materials. products. Intellectual Property or services 1o
the Company that are material to the operations of the Company with respeet to which
practical alternative sources of supply are not generally available on comparable terms
(including price) and conditions in the marketplace. In the last twelve (12) months. no Key
Supplier has materiallv reduced or changed the terms of its business with the Company and
the Company has not received written or. to the knowledge of the Company, oral notice from
any Kev Supplicr of any termination or material reduction in such Key Supplier’s
refationship with the Company or thal such Key Supplier intends to terminate, materially
reduce or materially alter (in a manner adverse o the Company, including any material
increase to pricing terms) its relationship with the Company.

326 Product and Service Warranties. The Company has obtained all required product
registrations and other certifications required for the production. distribution and sale of the
Company Software products in the jurisdictions in which the Company produces, distributes or
sells. or causes the production. distribution or sale. thereof. Each Company Software product has
been produced. distributed and sold in compliance in all material respects with applicable Laws
and contractual commitments and warranties.

327  No Other Represenations or Warrantics. Notwithstanding any provision ot this
Agreement o the contrary. except for the representations and warranties expressly made by the
Company in this Article 11 or in the certificate delivered pursuant 10 Section 7.01(0)(1). neither the
Company nor any Alfiliate thercof nor any other Person makes any representation or warranty
with respect to the Company or any other Person or their respective businesses. operations, asscls,
tiabilities. condition (tinancial or otherwise) or prospects. notwithstanding the delivery or
disclosure to the Parent. the Merger Sub or any of their respective Affiliates or representatives of
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anv documentation, forecasts, projections or other information with respect to any one or more of
the foregoing. Except for the representations and warranties expressly made by the Company in
this Article I or in the certilicate delivered pursuant to Section 7.01(G)(i). all other representations
and warrantics, whether express or implied, are expressly disclaimed by the Company.

ARTICLE IV

REPRESENTATIONS AND WARRANTIES OF
THE PARENT AND THE MERGER SUB

The Parent and the Merger Sub, jointly and severally. represent and warrant to the
Company as follows:

401  Organizanon_and Power. The Parent is a corporation duly orgamzed. validly
existing and in good standing under the Laws of the State of Delaware, with tull corporate power
and authority 1o enter into this Agreement and each Ancillary Agreement to which the Parent s
partv and perform its obligations hereunder and thereunder. The Merger Sub is a corporation duly
organized, validly existing and in good standing under the Laws of the State of Florida, with tull
corporate power and authority to enter into this Agreement and cach Ancillary Agreement to which
the Merger Sub is party and perform its obligations hereunder and thereunder. There s no pending.
or 1o the knowledge of the Parent, threatencd, action for the dissolution. liguidation or insolvency
of cither the Parent or the Merger Sub.

4.02  Authorization. The execution, delivery and performance by the Parent and the
Merger Sub of this Agreement and cach Ancillary Agreement w which the Parent or the Merger
Sub. as applicable. is party, and the consummation of the transactions contemplated hereby and
thereby have been duly and validly authorized by all requisite corporate action. and no other
proceedings on their part are necessary to authorize the execution. delivery or performance of this
Agreement and cach Ancillary Agreement to which the Parent or the Merger Sub, as applicable.
is party. This Agreement has been duly executed and delivered by the Parent and the Merger Sub
andl. assuming that this Agreement is a valid and binding obligation of the Company. this
Agreement constitutes a valid and binding obligation of the Parent and the Merger Sub.
enforceable in accordance with its terms. except as enforceability may be limited by bankruptey
Laws. other similar Laws affecting creditors” rights and general principles of cquity affecting the
availabilitv ol specific performance and other equitable remedies.

4.03  No Violation. Subject to (i) the filing of the Articles of Merger with the Secretary
ol State ot the State of Florida and (i1) the filings under the HSR Act and any other applicable
Antitrust Law, neither the Parent nor the Merger Sub is subject to or obligated under its certificate
or articles of incorporation, its bvlaws (or similar organizational documents), any applicable Law,
or anv material Contract. or any Permit, or subject to any Order. which would be breached or
violated in any material respect by the Parent’s or the Merger Sub’s execution, delivery or
performance of this Agreement or the consummation of the transactions contemplated hereby.

4.04  Governmental Consents, ele. Except for (i) the applicable requirements of the FISR
Act and any other Antitrust Law and (ii) the filing of the Articles of Merger with the Secretary of
State of the State of Florida, neither the Parent nor the Merger Sub is required to submit any notice.
report or other 1iling with any Governmental Entity in connection with the execution, dehvery or
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performance by it of this Agreement or cach Ancillary Agreement to which the Parent or the
Merger Sub is party or the consummation of the transactions contemplated hereby and thereby:,
IZxcept with respect to the expiration or termination of the waiting period under the HSR Act and
anv other Antitrust Law, no consent. approval or authorization of any Governmental Entity or
other Person is required 1o be obtained by the Parent or the Merger Sub in connection with 1ts
execution. delivery and performance of this Agreement and cach Ancillary Agreement 1o which
the Parent or the Merger Sub. as applicable. is party or the consummation of the transactions
contemplated hereby or thereby.

4,05 Litigation. As of the date hercof, there is no Action pending or. 1o the Parent’s
knowledge. threatened, against the Parent or the Merger Sub at Law or in equity, or before or by
any Governmental Entity, which would have a Parent Material Adverse Effect. The Parent and/or
the Merger Sub are not subject to any ouwtstanding Order.

406 Brokerage. No Person is entitted to any brokerage commissions, tinders’ fees or
similar compensation in connection with the transactions contemplated by this Agreement based
on any agreement made by or on behall of the Parent or the Merger Sub or any of their respective
Attiliates.

407  Pinancine.

(a) The Parent has delivered to the Company true. correct. and complete
copics of (i) an executed commitment letter among Summit Partners Growth Equity Fund
IN-A, L.P.. Summit Partners Growth Equity Fund 1X-B, L.P.. the Parent and the Company,
dated as of the date hereo! (together with all annexes, schedules and exhibits (in cach case,
if any) thereto, the “liguity Commiunent Letter™ and the commitment thereunder, the
“Equity Financing Commitment™) to provide. subject to the terms and conditions therein.
cash in the aggregate amount set forth therein (the ~Equity Financing™). and (ii) exccuted
commitment letters among Antares Capital LP, Antares Holdings [P and the Parent. dated
as of the date hereol (together with all annexes. schedules and exhibits (in each case, il any)
thereto, the “Debt Commiunent Letters™ and, together with the Equity Commitment Letter,
the “Commiunent Letters”, and the commitments under the Debt Commitment Letter, the
“Pebt Financing Commitments™ and, together with the Equity Financing Commitments, the
“Financing Commitments™), pursuant to which, and subject 1o the terms and conditions of
which. the lenders and other Persons pariy thereto have committed to lend the amounts set
forth therein to the Parem tor the purpose. among others, of financing the transactions
contemplated by this Agreement and related fees and expenses o be incurred by the Parent
and the Merger Sub in connection therewith and for the other purposes set torth therein (the
“Debt Financing™ and. together with the Equity Financing. collectively referred 1o as the
“Financing™). The Parent has also delivered to the Company a true. correct. and complete
copv of anv fee letter. including with respect to original issue discount, fees, market flex and
related arrangements in connection with the Debt Commitment Letters (it being understood
that any such fee letier provided to the Company may be redacted to omit the numerical
amounts or cconomic terms provided therein or any customarily redacted provisions thercol}
(any such fee letter. the “Fee Letter™). Assuming the satisfaction of the conditions set forth
in Scction 7.01 and in the Equity Commitment Letter, the Financing is in amounts sufficient
to enable the Parent to perform its obligations under this Agreement and to consummaie the
transactions contemplated hereby. As of the date of this Agreentent, the Commitiment Letters
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attached hereto as Lxhibit I including the Financing Commitments thereunder. and the Fee
Letter are in full foree and effect and constitute valid, binding and enforceable obligations ol
the Parent and. to the knowledge of the Parent. the other parties thercto, except as
enforceability may be limited by bankruptey Laws. other similtar Laws atfecting creditors’
rights and general principles of equity affecting the availability of specific performance and
other equitable remuedies. As of the date of this Agreement. the Commitment Letters attached
hereto as Exhibit 1. including the Financing Commitments thereunder, and the Fee Letter
have not been withdrawn. terminated, amended. restated. replaced, supplemented or
otherwise modified or waived and no such withdrawal, termination. amendment,
restatement. replacement. supplement, modifeation or waiver is contemplated. The Equity
Commitment Letter provides, and will continue wo provide, that the Company is a third-party
beneficiary thereot and is entitled to enforce such agreement. Except for the Commitment
euers and the Fee Letier, there are no side letters or other agreements. arrangements.
contracts or understandings relating to any Commiimment Letter that could affect the
availabilitv of the Financing. and the Parent does not know of any facts or circumstances thal
may be expected to result in any of the conditions set forth in any Commitment Letiers not
being satisfied. or the Financing not being available to the Parent, on the Closing Date. No
event has occurred that, with or without notice. lapse of time or both. would. or would
reasonably be expected to. constitute a material default or breach on the part of the Parent,
or by anv other party thereto, under any term or condition of any Commitnent Letier; and
the Parent has no reason to believe that it will be unable to satisty on a timely basis any term
or condition of closing 1o be satisfied by it contained in the Commitment Letiers and any
related Fee Letter. The Parent has fully paid any and all commitment and other fees in
connection with the Financing Commitments that are due as of the daie of this Agreement.
Isxcept as expressly set forth in the Commitment Letters, there are no conditions precedent
related to the funding of the full amount of the Financing. As of the date of this Agreement.
no event has occurred that. with or without notice. lapse of time or both, would constitute a
breach or default on the part of the Parent, Merger Sub. or. 1o the knowledge of the Parent,
anv of the other parties to the Commitment Letters. As of the date of this Agreement. no
financing source has notified the Parent or Merger Sub of its intention o terminate or
withdraw the Financing Commitments.  Subject to the satisfaction ot the conditions
contained in Section 7.01 hereof, as of the date of this Agreement. the Parent has no reason
to belicve that any of the conditions 1o the Financing contemplated by the Financing
Commitments will not be satistied or that the Financing will not be made available to the
Parent on the Closing Date. As ol the date of this Agreement. neither the Parent nor the
Merger Sub is aware of any fact or occurrence that makes any representation or warranty of
the Parent or the Merger Sub included in this Agreement or the Financing Commitments
inaccurrate. Assuming (i) the satisfaction of the conditions in Section 7.01 hereof and (i)
the Equity Financing and Debt Financing are funded in accordance with their respective
conditions. upon funding of the Financing Commitments, the Parent and the Merger Sub will
have on the Closing Date. funds sufficient to fund all of the amounts required to be provided
bv the Parent and/or the Merger Sub for the consummation of the transactions contemplated
hereby, including the pavment of the Merger Consideration (and any repayment or
refinancing of debt contemplated by this Agreement or the Financing Commiuments) and any
other amounts required 1o be paid in connection with the consummation ol the transactions
contemplated hereby, including all related tees and expenses. and arc sufficient for the

-29- (((F118000247163 3)))



({({H 18000247163 3)))

satisfacuion of all of the Parent’s and the Mcerger Sub’s obligations under this Agreement. as
applicable.

(b) [t is acknowledged and agreed by the Parent that the obligations of
the Parent under this Agreement are not subject to any conditions regarding the Parent’s. its
Affiliates™. or any other Person's ability to obtain financing for the consummation of the
transactions contemplated hereby.

4.08  Purpose. The Merger Sub is a newly organized corporation, formed solely for the
purpose ol engaging in the transactions contemplated by this Agreement. The Merger Sub has not
engaged in any business activities or conducted any operations other than in connection with the
transactions contemplated by this Agreement. The Merger Sub is a wholly owned Subsidiary of
the Parent.

4.09  Solvency. Assuming (i) all representations and warranties of the Company set forth
in Article [11 and the certificate delivered pursuant to Section 7.01(1)(1) are true and correct (and,
solely for the purposes of this Seciion .09, without giving effect to any timitation or qualification
as 10 materiality or Material Adverse Effect or werms of other similar import or effect), (1) the
performance of all covenants and agreements required by this Agreement to be performed and
complied with at or prior to the Closing by the Company in all material respeets. (i) the Company
was Solvent immediately prior to the Closing, and (iv) all cost estimates, financial or other
projections and other predictions delivered or made available to Parent have been prepared in good
faith based upon assumptions that were and continue to be reasonable. the Surviving Company
will be Solvent immediately after giving effect to the transactions contemplated by this Agreement.
For purposes ol this Agreement, “Solvent” means. with respect to any Person, that such Person
(@) shall be able 10 pay its debts as they become due and shall own property which has a fair
saleable value greater than the amounts required to pay its debts (including a reasonable estimate
of the amount of all contingent Liabilitics and (b) shall have adequate capital to carry on 118
businesses. No transfer of property is being made and no obligation is being incurred in connection
with the transactions contemplated by this Agreement with the intent 1o hinder, delay or defraud
cither present or future ereditors of the Company.

410  Limited Guaranty.  Concurrently with the execution of this Agreement, the
Guarantors have delivered to the Company the Limited Guaranty, pursuant to which, among other
things, the Guarantors have guaranteed all of the pavment obligations payable by the Parent or the
Merger Sub pursuant to this Agreement (or. following certain terminations of this Agreement,
daimages pavable upon Parent or Merger Sub’s breach of this Agreement), and all costs and
expenses incurred by the Company in connection with enforcing its rights under the Equity
Commitment Letier, in cach case as provided in the Limited Guaranty. The Limited Guaranty is
in full force and effect and constitutes the valid and binding obligation of the Guarantor,
enforceable in accordance with its terms. except as enforceability may be limited by bankruptcy
Laws. other similar Laws affecting creditors” rights and general prineiples ol equity atfecting the
availability of specilic performance and other equitable remedics.

411 Parent Entity.  As of immediately prior to the Effective Time, Summit Partners
Growth Equity Fund IX-A. L.P.. a Delaware limited partnership. shall be the “ultimate parent
entity”™ (as determined in accordance with the HSR Act and the rules promulgated thereunder) of
the Parent and the Merger Sub.
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412 Acknowledgment. Each of Parent and Merger Sub acknowledpes and agrees that
it has conducted its own independent review and analvsis of the business. assets, condition and
operations of the Company. In entering into this Agreement. Parent and Merger Sub have relied
solelv upon their own investigation and analyvsis and the representations and warranties of the
Company set forth in Article U1 and in the certificate delivered pursuant to Section 7.01(1)(i). and
cach ot Parent and Merger Sub acknowledges that, other than as set forth in this Article HI or in
the certiticate delivered pursuant to Section 7.01(i)(1). neither the Company, nor any of its
dircctors. officers, emplovees, Afliliates, stockholders, agents or representatives makes or has
made (and cach of the Parent and the Merger Sub expressly disclaims) any representation or
warranty. cither express or implied: (a) as to the accuracy or completeness of any of the
information provided or made available 1o cach of Parent and Merger Sub and their respective
agents or representatives prior to the execution of this Agreement: and (b) other than as expressly
set forth in this Article [l or in the certificate delivered pursuant o Section 7.01(10)(1).
Notwithstanding anything to the contrary contained in this Agreement. nothing in this Section 4.12
shall limit or otherwise impair any claim by the Parent, the Merger Sub or their respective
Affiliates for Fraud in the making of the representations and warranties by the Company expressly
set forth in Article 1 or in the certificate delivered pursuant to Section 7.01(i)(1).

ARTICLE Y

COVENANTS OF THE COMPANY

3.01  Conduct of the Business. From the date hereof until the earlier of the termination
of this Agreement and the Closing Date. except (i) as set forth on Schedule 5.01 of the Disclosure
Schedules. (i) if the Parent shall have consented in writing (which consent shall not be
enreasonably withheld, conditioned or delaved) or (iii) as otherwise expressly contemplated by
this Agreement. (1) the Company shall conduct its business in the ordinary course of business
(including its cash management customs and practices (including by using its commercially
reasonable efforts to make all capital expenditures contemplated by the Company’s financial
budget tor the current fiscal vear)) and substantially in the same manner as previously conducted;
(2) the Company shall use commercially reasonable efforts to: {A) preserve substantially intact its
business and all of its material assets and properties (real and personal) including remediating any
damages in accordance with past practice. (B} keep available the services of its current officers
and signilicant emplovees. and (C) maintain in all material respects its current relations and
goodwill with vendors. custamers and other Persons having material business relationships with
the Company: provided. that. notwithstanding the foregoing or clause (3) of this Scetion 5.01, the
Company may use available cash to repay any Indebtedness or to make cash dividends on or prior
to the Closing: and (3) the Company shall not, directly or indirectly:

(a) except for issuances as may result from the exercise of Options
disclosed 1o the Parent prior to the date hercof. issuances of replacement certificates for
shares ol Common Stock and issuances of new certificates for shares of Common Stock in
connection with a transler of Common Stock by the holder thereof. issuc. sell or deliver any
of its Equity Sceurities or issue or sell any securitics convertible into, or options with respect
to. or warrants to purchase or rights 1o subscribe for, any ol its Equity Sccurities:

{b) effect anv recapitalization. reclassification. equity split or hke
change in its capitalization:
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(¢) amend s Organizational Documents;

(d) make any redemption or purchase ol its equity interests (other than
with respect 1o the repurchase of Common Stock (including in connection with the exercise
or satisfaction of tax withholding in connection with any Options sct forth on Schedule
3.04(c) in accordance with their existing terms disclosed 1o the Parent prior to the date hereof)
from former emplovees of the Company pursuant to existing agreements or any Company
Emplovee Benefit Plan in cach case, provided to the Parent prior to the date hereof and set
forth on Schedule 3.13(a) hereto);

(c) sclhl, assign, leasc. license or transfer anv of'its tangible assets, except
in the ordinary course of business and except for sales of obsolete assets or assets with de
minimis or no value in the ordinary course of business:

(H (i) scll. assign, lease. license or transfer any Intellectual Property.
except non-exclusive licenses granted to Company customers in the ordinary course of
business (excluding any license to Software source code). (ii) abandon or permit to lapse any
material Intellectual Property owned by Company. or (iii) disclose any material confidential
information, including Soltware source code, of the Company 1o any Person. other than in
the ordinary course of business consistent with past practice pursuant © a written
confidentiality agreement;

(L) directly or indircctly enter into or amend in any material respect any
Material Contract or Real Property Lease, other than customer agreements in the ordinary
course of business or terminate anv Material Contract or Real Property Lease except as

required by Law:

(h) make any material capital expenditures or commitments theretor.
except (x) in the ordinary course ol business and (v) for such capital expenditures or
commitments therefor that are reflected in the Company’s current budget as made available
to the Parent:

(1) enter into any transaction or Contract with any of 1ts managers.
officers. emplovees or equitvholders, except: (A) with respeet to managers. ofticers or
cmplovees. in the ordinary course of business; or (1) as set forth on Scction 3.17 of the
[Disclosure Schedules;

() except as required by applicable Law or under the existing terms of
anv Company Emplovee Benefit Plan set forth on Schedule 3.13(a). (A) establish, enter into.
adopl. amend in any material respect or terminate any Company Employee Benefit Plan or
any other benetit or compensation plan. agreement. Contract, program, policy or
arrangement that would be a Company Employee Benefit Plan if in effect on the date hereof:
(13) grant or announce any incentive awards or any material increase in the salaries, bonuses
or other compensation or benetits pavable by the Company to any of its officers or
emplovees: (C) increase the benelits under any Company Employee Benefit Plan:
(1) terminate or amend any Company Emplovee Benefit Plan or establish. enter into or adopt
any arrangement for the current or future benetit or welfare of any officer, employee. director
or independent contractor ot the Company that would be a Company Employvee Benefit Plan
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if it were in existence as of the date hereol or accelerate the time of payment. vesting or
funding of any compensation or benetits under any Company Employee Benetit Plan or
otherwise; (E) pav or provide o anv existing or former employvees, ofticers. director, or other
service provider anv compensation or benefit, other than the continued payment of base
compensation and the continued provision ot existing benetits disclosed to Parent prior to
the date hereof, in cach case. in the ordinary course of business; (I°) hire or terminate {other
than for “causc™) anv individual with annual compensation in excess of 3150,000: or
(G) change the key management siructure of the Company. including the hiring of additional
officers or the termination of existing officers (other than for “cause™):

(k) settle any pending or threatened Action if the amount payable by the
Company in connection therewith would exceed $150,000, or cancel, compromisc. waive or
release any right or claim in excess of $150.000;

(H (1) make or change any clection in respeet of Taxes, change any Tax
accounting method. lile any amended material Tax Return, enter into any Tax closing
agreement, settle any Tax claim or assessment relating o the Company. or consent to any
extension or waiver of the limitations period applicable to any Tax claim or assessment
relating to the Company, (i) fail to pay any Tax that becomes duc and payvable (including
estimated tax pavments). other than Taxes disputed in good faith uwsing appropriate
proceedings and for which adequate reserves have been maintained in accordance with
GAAP. (iil) change anv material accounting policies, practives, estimation technigues.
assumptions or principles of the Company theretofore adopted or followed, or (iv) reverse
anv accruals or reserves, in cach case. with respect to the foregoing clauses (1} through (i),
unless required by Law or GAAP:

{m) implement any emplovee lavolts that could implicate the WARN
Act (assuming no lavofls occur within ninety (90) davs ot Closing).

(n) ineur or create any Indebtedness for borrowed money, or mortgage
or pledge anv of its propertics or assets or subject any of its propertics or assets o any fien
except tor Pemmtied Liens;

(o) acquire any business or material asscts. or make any loans or
advances 1o (other than 1o emplovees in the ordinary course of business), guarantees for the
benefit of or make any direct or indireet purchase or other acquisition ol any notes,
obligations. instruments, units, securitics or other ownership interests (including partnership
interests and joint venture interests) of any other Person or any capital contribution to any
other Person;

(p) declare, set aside or make anv pavment or distribution of non-cash
property to the Company's equitvholders with respect to such equitvholder’s Equity
Securities:

(@) cancel or terminate any material insurance policy naming the

Company as a beneliciary or a loss payable pavee unless the same shall be replaced with onc
or more insurance policies providing coverage reasonably comparable in scope and terms:
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{r) modifv its cash management practices in any matenial respect,
including anv material delay or postponement of the pavment of any accounts pavable or
commissions or anv other liabilities or obligation, any agreement or negotiation with any
party to materially extend the pavment date of any accounts pavable or expenses, salaries,
bonuses, notes, commissions or any other liabilitics or obligation, or otherwisc engaging in
any activity that would reasonably be expected to (or is otherwise intended to) accelerate to
carlier periods the collection of accounts or notes receivable that otherwise would be
expected o oceur in subsequent periods:

(s) make anyv charitable contributions in excess of $100.000 in the
aggregate or make any political contributions: or

{v) commit or agree. whether orally or in writing. to do any ol the
tollowing,

Nothing contained in this Agreement shall give the Parent or the Merger Sub. direetly or indirectly,
the right 1o control or direct the Company”s operations prior to the Closing and (x) no action by
the Company to the extent specilically permitted by any other provision of this Agreement shall
be deemed a breach of this Section 5.01 or any other provisions of this Agreement. and (v) the
Company's failure to take any action prohibited by this Section 5.¢1 shall not be a breach of this
Section 3.01 or any other provisions of this Agreement.

5.02  Access to Books and Records. Subject w0 Section 6.06. irom the date hereof until
the carlier of the termination of this Agreement and the Closing Date, the Company shall provide
the Parent and its attornevs, employvees. agents, advisors, consultants. accountants. representatives
and existing or potential sources of financing (the “Parent’s Representatives™) with reasonable
access during normal business hours. and upon reasonable notice, to the oftices, properties. senior
personnel, and all financial books and records of the Company in order for the Parent to have the
opportunity 10 make such investigation as it shall reasonably desire in connection with the
consummation ol the transactions contemplated hereby; provided, however. that in exercising
aceess rights under this Section 3.02, the Parent and the Parent’s Representatives shall not be
permitted 1o interfere unrcasonably with the conduct of the business of the Company.
Notwithstanding anvthing hercin to the contrary. no such access or examination shall be permitied
to the extent that it would require the Company to disclose information subject 1o attorney-client
privilege or atornev work-product privilege or violate any applicable Law: provided that the
Company shall cooperate with the Parent to attemipt to find a way 1o allow disclosure of such
information to the extent doing so would not (in the reasonable judgment of the Company after
consultation with counsel) reasonably be likely to violate any Law or result in the loss of such
privilege. Notwithstanding anvihing contained herein to the contrary. no access or examination
provided pursuant io this Section 3.02 shall qualify or limit any representation or warranty set forth
herein or the conditions to Closing set forth in Scetion 7.01(a). The Parent acknowledges that the
Parent is and remains bound by the Contidentiality Agreement between Summit Partners. [P, and
the Company dated April 9. 2018 (the ~Confidentiality Agreement™).

5.03  Efforts to Consummate. Subject to the terms and conditions herein provided, from
ihe date hereof until the carlier of the termination of this Agreement and the Closing Date. the
Company shall use commercially reasonable efTorts to take, or canse to be taken, all action and to
do. or cause 10 be done. all things reasonably necessary, proper or advisable to consumimate and
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make effective as promptly as practicable the transactions contemplated by this Agreement
(including the satistaction. but not a waiver, of the conditions set forth in Section 7.02); provided,
that such cfforts shall not require agreeing to any obligations or accommedations ({inancial or
otherwise) binding on the Company in the event the Closing does not accur. Without limiting the
aenerality of the furcgoing, promptly Tollowing the date hereof, the Company shall request from
the applicable counterparties cach of the Customer Contract Amendments and. from the date
hereof until the earlier of the termination of this Agreement and the Closing Date, the Company
shall (in consultation with the Parent) use commereially reasonable efforts to obtain cach of the
Customer Contract Amendments: provided that in no cvent shall the “commercially reasonable
efforts”™ of the Company be deemed or construed to require the Company to (A) bring any Aclion
against anv counterparty to any Customer Contract Amendment, (3) seck or accept any
moditication to the applicable customer Contract on terms adverse to or less favorable to the
Company than those sei torth in the Contracts which are the subject of the Customer Contract
Amendments or (€) pav anv fees 1o secure any Customer Contract Amendment. The parties
acknowledge and agree that nothing contained in this Section 5.05 shall limit, expand or otherwise
modifv in any way any ¢fforts standard explicitly applicable to any of the Company’s obligations
under this Agreement.

5.04  Exclusive Dealing. Except in connection with any issuance of shares of Common
Stock pursuant to an Option or otherwise permitted under Section 5.01, during the period from the
datc ot this Agreement through the Closing or the carlier termination of” this Agreement. the
Company and the Sceuritvholder Representative shall not. and the Company shall instruct the
Securitvholders and their respective representatives and Affiliates not to. take any action, directly
or indirectly. to initate. solicit or engage in discussions or negotiations with, or provide any
information 0. any Person (other than the Parent and the Parent’s Representatives) concerning any
Acquisition Transaction; provided that this Section 5.04 shall not apply to the Company or the
Securitvholder Representative in connection with Securitvholder communications related to the
ransactions contemplated by this Agreement.  The Company shall cease and cause © be
werminated any existing discussions. communications or negotiations with any Person (other than
the Parent and the Parent’s Representatives) conducted heretofore with respect to any Acquisition
Transaction. To the extent permitted by any non-disclosure agreements in place as of the date
hereot. the Company shall notity the Parent promptly if any Person makes any proposal. offer,
inquiry or contact with respect to an Acquisition Transaction.

5.05  Pavoff Letters and Lien Releases. At or prior to the Closing, the Company shall
deliver to the Parent customary pavof! letters in form an substance reasonably satisfactory 10 the
Parent in connection with the repayment ot the Indebledness outstanding under the Credit
Agreement in accordance with Seetion_2.02(1), which pavofT letters shall provide for, subject to
the receipt ot the applicable pavoft amounts. customary Licn releases.

5.06  Wriuen Consent. Reasonably promptly following the exceution and delivery of
this Agreement. the Company shall deliver to the Parent the Written Consent,

3.07  Financing. Prior 1o the Closing and subject to Section 6.07, Section 5.02 and the
other terms and conditions of this Agreement. the Company shall provide (and shall cause the
Companv’'s managers. officers, directors. emplovees. accountants. counsel. consultants. advisors,
representatives and  agents  {collectively. the ~“Company’s Representatives™) 1o provide)
cooperation (1o the extent consistent with this Agreement) to the Parent and the Merger Sub as
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may be reasonably required in connection with the Debt Financing. including (i) providing to the
Parent and the Merger Sub from time o time information regarding the Company reasonably
requested by the financing sources and reasonably available to the Company and assisting with the
preparation of appropriate and customary malerials for rating agency presentations. offering and
svadication documents (including prospectuses. private placement memoranda, tender and
investor presentations, bank information memoranda and similar documents including customary
representation and authorization letiers), business projections and other marketing documents
required in connection with the Debt Financing (all such information documents and materials
described in clause (i), collectively. the ~Offering Documents™): provided that any Offering
Documents shall contain disclosure reflecting the Company as the obligor effective at and after
the Effective Time: (ii) furnishing within three (3) Business Days prior 1o the Closing all
documentation and other information required by Governmental Entities under applicable “know
vour customer’” and anti-money laundering rules and regulations. including the U.S.A. Patriot Act
0i 2001, but in cach case. solely as reluting to the Company to the extent reasonably requested by
the Parent and the Merger Sub or its {inancing sources; (iii) using commercially reasonable cfforts
{0 obtain customary evidence of authority, customary officer’s certificates and customary
insurance certificates. in cach case, as reasonably requesied by the Parent or the Merger Sub;
provided. however. (x) the members of the board of directors of the Company that are not
remaining in such positions fotlowing the Closing shall not be required o take any action n their
capacitics as members of the board of directors of the Company in connection with the Debt
Financing and (v) no otficer of the Company who is not remaining in such position following the
Closing shall be obligated to deliver any certificate in connection with the Debt Financing;
(iv} assisting in the exccution and delivery of. and the preparation of one or more credit agreemenis
(or joinders thereto). pledge and security documents and other definitive tinancing documents,
certificates and instruments and the schedules and exhibits thereto as may be reasonably requested
by the Parent so long as such agreements. indentures and documents do not become effective prior
1o the Closing; (v) reasonably promptly updating and correcting any Offering Documents provided
by the Company in order to ensure such Offering Documents do not (x) contain any material
misstatements of tact or (v) omit a material fact, in cach case necessary 1o make such information.
taken as a whole. not misleading in any material respect; (vi) taking those actions reasonably
necessary 1o (x) permit the financing sources to evaluate the Company’s current assets. cash
management and accounting systems policics and procedures relating thereto for the purposes of
establishing collateral arrangements, (¥) establish bank and other accounts and blocked account
agreements and lock box arrangements in connection with the foregoing: (vii) using commereially
reasonable cfforts 10 obiain collateral access agreements {rom landlords and other third parties in
possession of collateral for the Debt Financing: provided. however. that nothing in this Agreement
shall require such cooperation to the extent it would, in the Company’s reasonable judgment,
interfere unreasonably with the business or operations of the Company; and (viii) otherwise
reasonably cooperate with the Parent to satisfy the conditions precedent to the Debt Financing:
and provided. further. that notwithstanding anvthing in this Agrcement to the contrary. the
Company shall not: (A) be required 1o pay any fees (including commitment or other similar fees)
or to give any indemnities or incur any liabilitics prior to the Effective Time (and then only to the
extent anv such fees are not deducted from the computation of Cash (other than to the extent the
Parent reimburses the Company (lor the benefit of the Sccuritvholders) for such fees)). (1) have
any liability or obligation under any loan agreement or any related document or any other
agreement or document related 1o the Debt Financing prior to the Effective Time, (C) be required
1o incur any expense or other liability in connection with the Debt Financing prior to the Effective
Time (and then only 1o the extent any such expenses or other liabilitics are not treated as
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Indebiedness or as labilities in the calculation of Net Working Capital (other than to the extent the
Parent reimburses the Company (for the benefit of the Sccuritvholderes) for such expenses)),
(D) be required to provide access to or disclose intormation where the Company reasonably
determines that such access or disclosure would contravene any Law or Contract. (I2) be required
1o waive or amend any terms of this Agreement or any other Contract to which the Company is
party, (F) be required 1o take any corporate action or t enter into any documents. instrument.
agreement or cerlificates prior to the Effective Time (other than as contemplated by Section 5.05).
or (G) be required 1o require any cooperation from the Company to the extent it would
unreasonably interfere in anyv material respect with the ongoing operations of the Company. The
Company hereby consents to the use of its logos in marketing materials for the Debt Finaneing;
provided. however. thatsuch logos are used solety in a manner that is not intended 10 or reasonably
likely to harm or disparage the Company or the reputation or goodwill of the Company. The Parent
shall promptly. upon request by the Company. reimburse the Company for any out-ol-pocket
expenses (including reasonable attorney’s fees) incurred by the Company or any of its Affiliates
in connection with the cooperation of the Company contemplated by this Section 5.07. The Parent
and the Merger Sub shall refrain from taking, dircctly or indirecily, any action that would
reasonably be expected to result in the faifure of any of the conditions contained in the Debt
Financing Commitment or in any definitive agreement relating to ihe Debt Financing. The Parent
shall indemmify and hold harmless, the Company and the Company’s Representatives. from and
against anv and all Liabilities or losses suffered or incurred by them in connection with the
arrangement of the Financing and any information utilized in connection therewith, except in the
event such Liabilitics or losses arose out of or result from the gross negligence, willful misconduct
or actual common law fraud of the Company. the Company’s Representatives or their respective
Alfiliates. The Parent and the Merger Sub acknowledge and agree that, notwithstanding the
Company’s obligations under this Section 3.07. neither the obtaining of the Debt Financing. the
Equity Financing or any aliernative tinancing, nor the completion of any issuance of debt or
sceurities contemplated by the Debt Financing. the Equity Financing or any alternative financing
is a condition to the Closing. and reatfirm their obligation to consummate the transactions
contemplated by this Agreement irrespective and independently of the availability of the Debt
Financing. the Equity Financing or any alternative financing or the completion of any such
issuance. subject to the satisfaction of the conditions set forth in Section 7.01. All non-public.
confidential or other Confidential Intormation {as defined in the Confidentiality Agreement)
obtained by the Parent, the Merger Sub or their respective representatives pursuant to this Scetion
5.07 or otherwise in connection with the Debt Financing shall be kept confidential in accordance
with the Confidentiality Agreement. The Company’s obligations under this Section 3.07 are the
sole obligations of the Company with respect to the Debt Financing and no other provision of this
Agreement shall be deemed 1o expand or modity such obligations. In no event shall the Company
be in breach of this Agreement for purposes ol satistving the condition set forth in Section 7.1(b})
because of the failure by the Company or any of the Company's Representatives o deliver, after
use of its or their commercially reasonable eftorts to do so, anv financial or other information that
is not currently readily available to the Company on the date hereof or is not otherwise prepared
in the ordinary course for failure to obtain, after use ot its reasonuble best efforts to do so, any
financial or other information by its accountants. Nonc of the Company or its Attiliates shall have
anv obligations under this Section 5.07 following the consummation of the transactions
contemplated hereby.

5.08  Scction 280G. Prior to the Closing Date, the Company shall obtain from cach
Person (each. a "Disqualified Individual’™) to whom any payvment or benetit is required or proposed
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to be made in connection with the transactions contemplated by this Agreement that could
constitute “parachute payments™ under Section 280G(b)(2) of the Code and the regulations
promulgated thereunder ("Section 280G Pavinents™) a written agreement (a “Parachute Payment
Waiver™) waiving such Disqualified [Individual’s right to receive some or all of such payment or
benelit (the “Waived Benefits™). to the extent necessary so that all renwining payvments and
benefits applicable 1o such Disqualified Individual shall not be deemed a parachute payment, and
accepting in substitution for the Waived Benetits the right w receive the Waived Bencefits only if
approved by the  stockholders of the Compuny in a manner  that  complies  with
Section 280G(bY3)(B) of the Code. In conncction with the foregoing. Parent shall provide the
Company with all information reasonably necessary 1o allow the Company to determine whether
any pavments made or to be made or benefits granted or 1o be granted pursuant to any employment
agreement or other agreement. arrangement or contract entered into ar negotiated by Parent or its
Affiliates (“Parent Pavments™). together with all Section 280G Pavments. could reasonably be
considered to be “parachute pavments™ within the meaning of Section 280G(b)(2) of the Code at
feast seven (7) Business Davs prior to the Closing Date (and shall further provide any such updated
information as is reasonably necessary prior 1o the Closing Date).  Prior 1o the Closing, the
Company shall submit the Waived Benelits of cach Disqualified Individual who has exccuted a
Parachute Pavment Waiver in accordance with this Section 5.08 for approval of the Company’s
stockholders and such Disqualificd Individual's right to receive the Waived Benefits shall be
conditioned upon receipt of the requisite approval by the Company”s stockholders in a manner that
complics with Section 280G(b)(3)(B) of the Code and the regulations promulgated thereunder;
provided that in no event shall this Section 5.08 be construed to require the Company (or any of
its Affiliates) to compel anv Disqualified Individual to waive any existing rights under any
Coniract or agreement that such Disqualified Individual has with the Company. or any other
Person, and in no event shall the Company (or any of its Affiliates) be deemed in breach of this
Section 3.08 if any such Disqualificd Individual refuses to waive any such rights despite
commercially reasonable efforts (which. for the avoidance of doubt. shall not require the pavment
of any consideration) to obtain a Parachute Payment Waiver from such Disqualified Individual or
i the stockholders fail to approve any Waived Benetits. Notwithstanding anyvthing 1o the contrary
in this Section 3.08 or otherwise in this Agreement. to the extent Parent has provided materially
inaccurate information. or the Parent’s material omission of information has resulted in materially
inaccurate information, with respect to any Parent Paviments. there shall be no breach of the
covenant contained herein to the extent caused by such inaccurate or omitted information. Prior
to obtaining the Parachute Payvment Waivers and seeking the stockholder approval described in
this Section 3.08. the Company shall provide the Parent and its counscel with copies of the analysis
under Section 280G of the Code. the Parachute Pavment Waivers and the disclosure statement and
other stockholder approval materials contemplated by this Scction 5.08 and at least three (3) days
10 review and the Company shall consider in good taith any changes reasonably requested by the
Parent or its counsel.

5.09  Additonal Financing Information. During the period from the date of this
Agrecmient to the carlier of the Closing and the termination of this Agreement in accordance with
its terms. the Company shall furnish to the Parent, within 30 days afier the end of cach month,
copics of the monthly unaudited balance sheets, statements ol operations and cash flow for the
Company, in cach case prepared in accordance with GAAP consistently applied during the periods
involved. except for the absence of footnotes and other presentation items.
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ARTICLE VI

COVENANTS OF THE PARENT

6.01  Access to Books and Records. From and after the Closing until the seven (7) vear
anniversary of the Closing Date, the Parent shall. and shall cause the Surviving Company o
provide the Securitvholder Representative and its authorized representatives with aceess (for the
purpose of examining and copving). during normal business hours. upon reasonable advance
written notice. to the books and records of the Company with respect 1o periods or occurrences
prior to or on the Closing Date. including with respect to any Tax audits, Tax Returns. insurance
claims. governmental investigations. legal compliance, financial statement preparation or any
other matter: provided. however, that the Sccurityholder Representative and its authorized
representatives shall agree in advance to a customary confidentiality agreement with respect 1o
such information. Unless otherwise consented to in writing by the Securitvholder Representative.
the Parent shall. and shall cause the Surviving Company (and its Subsidiaries, it any) to. for a
period of seven (7) vears following the Closing Date, preserve and retain, or to cause the Surviving
Company (and its Subsidiaries, iFany) the material corporate, accounting, legal and tax books and
records of the Company for any period prior to the Closing Date. Notwithstanding anything to the
contrary contained in this Agreement, in the event of any litigation or threatened litigation between
the Sceuritvholder Representative {on behall of the Sccuritvholders or their Affiliates and their
respective representatives), on the one hand. and the Parent, the Surviving Company or their
respective Affiliates and their respective representatives. on the other hand, relating to this
Agreement or the transactions contemplated hereby. the covenants contained in this Scction 6.01
shall not be considered a waiver by anv party of any right to assert the attorney-client privilege or
any similar privilege.

6.02  Indemnitication of Otficers and Directors of the Company.

(a) From and alier the Closing, the Parent shall, and shall cause the
Surviving Company to. to the fullest extent permitted by applicable Law. indemmify. detend
and hold harmiess. and provide advancement ot expenses to, cach Person who is nosw. or has
heen at any time prior to the date hereof ar who becomes prior to the Closing. an efficer.
director or emplovee of the Company (cach, a "D&O Indemnified Partv™), against all losses.
claims, damages, costs. expenses. Liabilities or judgments or amounts that are paid in
settlement ol or in connection with any claim, Action. suit. procceding or investigation bascd
in whole or in part on or arising in whole or in part out of the fact that such Person is or was
an officer, director or emplovee of the Company, and pertaining to any matler existing or
oceurring. or any acts or omissions occurring. at or prior to the Closing, whether asserted or
claimed prior to. or at or afler. the Closing (including matters, acts or omissions oceurring in
connection with the approval of this Agreement and the consummation of the transactions
contemplated hereby) to the same extent that such Persons are indemnified or have the right
to advancement of expenses as of the date hereof by the Company pursuant its Organizational
Documents and indemnification agreements of the Company. if any. in existence on the date
hereof with any D&O [ndemnilicd Party.

() For a period of six (6) vears after the Closing and at all times subject
1o applicable Law. (i) the Parent shall not (and shall not cause or permit the Company t0)
amend or modify in anv way adverse 1o the D&O Indemnified Parties, or to the bencficiaries
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thereof. the exculpation and indemnification provisions set forth in the Organizational
Documents and (i1) the Parent shall cause to be maintained in effect the current policies of
direetors™ and officers” liability insurance maintained by the Company as oi the date hercof
(provided. that the Parent may substitute such policies with a substantially comparable
insurer of at least the same coverage and amounts containing terms and conditions that are
no less advantageous to the nsured) with respect to claims arising from facts or events that
occurred at or prior to the Closing. Notwithstanding the foregomg. prior 1o the Closing and
in satistaction of the Parent’s foregoing obligations under clause (i1) of the prior sentence.
the Company shall be permitted w purchase (at the Parent’s expense. and without
duplication) a six (6) vear il prepaid directors” and officers™ liability insurance policy,
effective as of the Closing. providing. for a period of six (6) vears after the Closing, at least
the same coverage and amounts containing lerms and conditions that are no less
advantageous to the D&O Indemnitied Partics. From and after the Closing. the Parent shall
(and/or shall cause the Company or its Aftiliates. as applicable, to} continue o honor its
obligations under any such insurance procured pursuant to this Section 6.02(h}. and shall not
cancel (or permit to be canceled) or take (or cause to be taken) any action or omission that
would reasonably be expected to result in the cancellation thereof.

(<) It the Surviving Company breaches any indemnity or other
obligation provided for in this Section 6.02. then the Parent agrees to pay, or to cause the
Surviving Company or any of its Subsidiarics to pay, all expenses. including attorneys” fees,
that may be incurred by the D&O Indemnified Parties in enforcing the indemnity and other
obligations provided for in this Section 6,02.

(d} If the Parent. the Surviving Company or any ol their respective
SUCCESSOTs O assigns proposes to (i) consolidate with or merge into any other Person and the
Parent or the Surviving Company shall not be the continuing or surviving corporation or
entity in such consolidation or merger or (i) transfer all or substantially all of 1ts propertics
and assets o any Person, then. and in cach case. proper provision shall be made prior 10 or
concurrently with the conswmmation of such transaction so that the successors and assigns
of the Parent or the Surviving Company. as the case may be, shall, trom and after the
consummation of such transaction. honor the indemnitication and other obligations set forth
in this Secetion 6.02.

(¢) With respect to any indemnification obligations of the Parent and/or
the Surviving Company pursuant to this Section 6.03. Parent hereby acknowledges and
agrees (i) that it and the Surviving Company shall be the indemnitors of first resort with
respect o all indemnification obligations of Parent and/or the Surviving Company pursuant
to this Section 6.02 (i.c.. their obligations 10 an applicable D&O Indemnitied Party are
primary and any obligation of any other Person to advance expenses or to provide
indemnilication for the same expenses or Liabilities incurred by such D&O Indemnified
Party are sccondary) and (i) that it irrevocably waives. relinquishes and releases any such
other Person from anv and all claims for contribution, subrogation or any other recovery of
any kind in respect thereof.

(H The provisions of this Section 6.02 shall survive the consummation

of the Merger and the Effective Time and (i) are intended to be tor the benefit of. and shall
be enforceable by, cach D&O Indemnified Party and his or her successors. heirs and
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representatives and shall be binding on all successors and assigns of the Parent and the
Surviving Company and (ii) are in addition to. and not in substitution for. any other rights to
indemnification or contribution that any such Person may have by Contract or otherwise,

6.03  Regulatory Filings. The Parent shall, promptly (and in any event within ten (10)
Business Davs) afier the date hercof. make or cause to be made all filings and submissions under
the ISR Act and anv other applicable Laws in connection with the consummation of the
transactions contemplated herein (which filings and submissions shall seck carly termination if
made pursuant 1o the HSR Act and the equivalent, i available. with respect 1o any such other
applicable Laws). In connection with the consummation of the transactions contemplated berein,
the Parent and the Company shall promptly comply with any additional requests for information.
including requests for production of documents and production of witnesses for interviews or
depositions by any Governmental Entities. Notwithstanding anything herein to the contrary. the
Parent and the Company shall cooperate in good faith with any Governmental Entities and
underiake prompily any and all action required by such Governmental Entities to complete the
transactions contemplated by this Agreement. including (i) selling or otherwise disposing of. or
holding separate and agrecing to sell or otherwise dispose of, asscls. categorics of assets or
businesses of the Company or the Parent or their respective Subsidiaries; (ii) terminating existing
relationships, contractual rights or obligations of the Company or the Parent or their respective
Subsidiaries: (ii1) terminating any venture or other arrangement; (iv) creating any relationship,
contractual rights or obligations of the Company or the Parent or their respective Subsidiaries: or
(v eftectuating any other change or restructuring of the Company or the Parent or their respective
Subsidiaries (and. in cach case. 1o enter into agreements or stipulate to the entry of an Order or
decree or file appropriate applications with any Governmental Entity in connection with any of the
foregoing and in the case of Actions by or with respect to the Company or its businesses or assets,
by consenting to such Action by the Company provided, that any such Action may. at the discretion
ot the Company. be conditioned upon consummation of the Merger). Without limiting the
generality of the foregoing, i’ an Action is threatened or instituted by any Governmental Entity,
the Parent and the Merger Sub shatl use their best efforts to avoid, resist, resolve or, if necessary.
defend such Action and shall alfurd the Company a reasonable opportunity to participate therein.
The Parent shall diligently assist and cooperate with the Company in preparing and {iling any and
all writien communications that are to be submitied o any Governmental Entities in connection
with the transactions contemplated hereby and in obtaining any governmental or third party
consenls. waivers, authorizations or approvals which may be required to be obtained by the
Company in connection with the transactions coniemplated hereby. which assistance and
cooperation shall include: (i) timely furnishing to the Company all information concerning the
Parent and/or its Affiliates that counsel 10 the Company reasonably determines is required to be
included in such documents or would be helpful in obtaining such required consent. waiver.
authurization or approval: (ii) promptly providing the Company with copies of all written
communications to or from any Governmental Entity relating 1o any such required consent. waiver.
autharization or approval; provided that such copies may be redacted as necessary to address legal
privilege or confidentiality concerns or to comply with applicable Law: and provided further, that
portions of such copies that are competitively sensitive may be designated as “outside antitrust
counsel only™: (iii) keeping the Company reasonably informed of any communication received or
piven in connection with any proceeding by the Parent or the Merger Sub, in each case regarding
the Merger: and (iv) permitting the Company to review and incorporate the Company’s reasonable
comments in any communication given by it 1o any Governmental Entity or in connection with
anv proceeding related 1o the HSR Act or other applicable Law. in cach case regarding the Merger.
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Neither the Parent nor the Merger Sub. on one hand, nor the Company. on the other hand. shall
initiate. or participate in any mecting or substantive discussion with any Governmental Entity with
respect to any filings. applications, investigation, or other inquiry regarding the Merger or filings
under the FISR Act or other applicable Law without giving the other Party reasonable prior notice
of the meeting or discussion and. o the extent permitted by the relevant Governmental Enuty, the
opportunity to atiend and participate in such mecting or discussion. except. in the case of such
right of the Company, for mectings (or portions thereof) the purpose of which is to discuss matters
exclusively related to the Parent and its Affiliates. The Parent shall be responsible for all filing
fees under the HSR Act and under any other applicable Antitrust Laws. The Parent shall not. and
shall cause its Affiliates not to. acquire or agree 1o acquire by merging or consolidating with. or
by purchasing a substantial portion of the assets of or equity in, or by any other manner, any Person
or portion thercof. or otherwise acquire or agree to acquire any assets. if the entering into of a
definitive agreement relating 1o or the consununation of such acquisition. merger or consolidation
would reasonably be expected to (i) impose any delay in the obtaining of. or increase the risk of
not obtaining. any authorizations, consents. orders. declarations or approvals of any Governmental
Fntity necessary o consummale the transactions contemplated hereby or the expiration or
termination of any applicable waiting period. (i) increase the risk of any Governmental Enuty
entering an order prohibiting the consummation of the transactions contemplated hereby, or (i)
delay the consumimation of the transactions contemplated hereby.

6.04  Efforts to Consummate. Subject to the terms and conditions herein provided, from
the date hereof until the earlier of the termination of this Agreement and the Closing Date. the
Parent and the Merger Sub shall use commercially reasonable efforts to take. or cause to be taken.
ali actions and to do. or cause to be done, all things reasonably necessary, proper or advisable to
cause the satisfaction. but not waiver. of the Closing conditions set forth in Section 7.02). The
Parties acknowledge and agree that nothing contained in this Section 6.04 shall limit, expand or
otherwise modify in any way any efforts standard explicidly applicable to any of the Parent’s and/or
the Merger Sub’s respective obligations under this Agreement.

6.05  Contact with Customers and Supplicrs. The Parent and the Merger Sub cach hereby
agrees that from the date hereof until the Closing Date or the carlier termination ol the Agreement,
i is not authorized to. and shail not (and shall not permit any of its representatives or Atfiliates 10)
contact and communicate with the employees. customers. providers, service providers and
suppliers of the Company (other than Monica Wooden, Sieve Blough and Dan Graham) without
the prior consultation with and written approval of the Company’s Chiel” Exceutive Officer;
provided. however, that this Section 6.05 shall not prohibit any contacts by the Parent or the
Parcnt’s Representatives with the customers, providers. service providers and supphers of the
Company in the ordinary course of business unrelated to the transactions contemplated hereby.

6.06 Financinu.

() Prior to the Closing. cach of the Parent and the Merger Sub shall use
its commericallv reasonable cfforts 1o take. or cause to be taken. and shall use its
commerically reasonable cfforts to cause the Parent’s Representatives o use thenr
commerically reasonable efforts. to take. or cause to be waken. all actions and to do. or cause
to be done. all things necessary to consummate and obtain the Debt Financing on the
conditions described in the Debt Commitment Letters (including with respect to the exercise
of flex provisions) or on other conditions not less favorable in any material respect to the
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Parent as determined in the reasonable judgement of the Parent (or on other conditions
acceptable to the Parent that would not reasonably be likely to make tunding less hkely to
occur on the Closing Date) and the Equity Financing on the conditions described in the
Equity Commitment Letter, including: (i) using its commercially reasonable eftorts to
maintain in effect the Debt Commitment Letters (or replacements that would not reasonably
be likely to make funding less likely to oceur on the Closing Date) to the extent necessary to
consummate the transaction contemplated hereby and Equity Commitment Letier. (i1) using
its commerciallv reasonable efforts o negotiate and enter into definitive agreements with
respect thereto on the terms and subject only to the conditions contemplated by the Debt
Commitment Letters (including any “tlex”™ provisions) or on other conditions not less
favorable in any material respect to the Parent as determined in the reasonable judgement of
the Parent (or on other conditions acceptable to the Parent that would not reasonably be likely
1o make funding less likely to oceur on the Closing Date), or and Equity Commitment Letter.
and promptly after exceution thereof deliver to the Company a copy of any definitive
agreements related to the Debt Financing or Equity Financing, as applicable, (iii) satisty on
a timely basis (or obtain a waiver of) all conditions applicable o the Parent and the Merger
Sub in order for the Parent 1o obtain the Debt Finaneing and Equity Financing set forth in the
Debt Commitment Letters and Equity Commitmeni Letter, as applicable. and the definitive
agreements related 1o the Debt Financing and Equity Financing, in cach case that are within
the conmirol of Parent or its Alfilates, (iv) tully entorce their rights under the Equity
Commitment Letter. including by bringing one or more lawsuits or other appropriate Action,
against any sponsor to fully enforce their respective rights under the Equity Commitment
L.etier and. as may be necessary, 10 fund in accordance with their respective commitments if
all conditions to funding the Equity Financing in the applicable document have been satisfied
or waived and (v) exercise any rights the Parent or the Merger Sub may have under the Debt
Commitment Letters and refated documents to extend the expiration dates thereunder and to
negotiate and agree with the financing sources to further extend such expiration dates beyond
the commitment period provided therein. If all conditions to the Equity Commitment Letter
have been satistied or are capable of being satistied (other than conditions that, by their
hature, are to be satisfied at the Closing). the Parent shall use its best efforts {(including
through litigation) 1o cause the sponsors under the Equity Conumitment Letier to fund on the
Closing Date the funds required to consummate the Merger.

(b) The Parent and the Merger Sub shall give the Company and the
Sccuritvholder Representative prompt written notice of (i) of any material amendment to any
Commitment Letter or anv related Fee Letter (together with a copy of such amendment),
(i) anv material breach or threatened material breach (or any event or circumstance that, with
or without notice. lapse of time or both, would reasonably be expected to give rise o any
material breach) of the Debt Commitment Letters or Equity Commitment Letier of which the
Parent or the Merger Sub becomes aware, (iii) the receipt. on or prior to the Closing Date, of
any noiice ar other communication (whether oral or in writing) from any linancing source or
sponsor. as applicable. with respect 1o any actual or potential material breach, detault,
ermination or repudiation by any party to the Debt Commitment Letters. the Equity
Commitment Letter or any delinitive document related to the Debt Financing or Lguity
Financing. (iv) anv material dispute or disagreement between or among any parties to the
IEquity Commitment Letier. and (v) any action or event (other than an action or event that is
the result of a breach of this Agreement by the Company) that would reasonably be expected
to result in all or a portion of the Debt Financing or Equity Financing becoming unavailable
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in the manner or trom the sources contemplated in the Debt Commitment Letters and the
Equity Commitment Letter. as applicable, iff such portion is reasonably necessary 1o
consummate the transactions contemplated hereby. The Parent shall not, and shall not permit
any of its Affiliates to. take any action not otherwise required or expressly perinitied under
this Agreement that is a breach of, or would result in termination of, the Debt Commitment
[Letters to the extent necessary 1o consumate the transaction contemplated hercby or the
Equity Commitment Letter. [fany portion of the Debt Financing becomes unavailabte in the
manner or from the sources contemplated in the Debt Commitment Letters (other than as a
result of a breach of this Agreement by the Company). and such portion is reasonably
neeessary to consummale the transactions contemplated hereby. the Parent shall. as promptly
as practicable. use its commercially reasonable eftorts w wrrange o obtain alternative
{inancing from the same or aliernative sources and on conditions (including the terms ol any
so-called “market tlex” provisions) not less favorable 1o the Company in the aggregate than
the conditions in the Debt Commitment Letters or any related Fee Letter as determined in
the reasonable judgement of the Parent and in an amount sufficient to consummate the
transactions contemplated by this Agreement and on conditions that comply with Section
6.06(c) below as soon as practicable following the occurrence of such event but no later than
the Business Dayv immediately prior 10 the Closing Date. The Parent and the Merger Sub
shall. and shall use their respective commercially reasonable efforts to cause the Parent’s
Representatives to. promptly furnish status updates reasonably requested by the Company or
the Company Representatives relating to the Debt Financing and the Equity Financing.
including with respect to the matters contemplated pursuant to this Section 6.06(b). and upon
request. otherwise keep the Company and the Company Representatives reasonably
informed of the status of its efiorts 1o arrange the Debt Finaneing and to consummate the
Equity Financing, including any alternative financing as contemplated in this Section 6.06.

(<) Notwithstanding anvthing contained in this Section 6.06 or in any
other provision of this Agreement, each of the Parent and the Merger Sub shall have the right
from time to time to amend. restate. replace. supplement or otherwise modify, or waive any
of its rights under, the Debt Commitment Letters and/or substitute other debt financing for
all or anv portivn of the Debt Financing from the same and/or alternative financing sources;
provided. that any such amendment. restatement. replacement. supplement or other
modification to or waiver of any provision of the Debt Commitment Letters that amends the
Debt Financing and/or substitution of all or any portion of the Debt Financing shall not,
without the prior writien consent ot the Company in is sole discretion (which consent may
not be unreasonably withheld, delaved or conditioned) (except i connection with the
implementation of any “market flex” provisions). (1) reduee the aggregate amount of the Debt
Financing (including by changing the amount of fees 10 be paid or original issue discount of
the Debt Financing) below an anmount when taken together with the proceeds to be received
by the Parent under the Equity Commitment Letter necessary to consummale the transactions
contemplated hereby, (ii) impose new or additional conditions or contingencies or otherwise
expand or amend in a manner materially adverse 1o the Company any of the conditions or
contingencies to the Debt Financing. or (1i1) be reasonably likely to (x) prevent or materially
delav or impair the ability of the Parent and the Merger Sub to consummate the Merger and
the other transactions contemplated by this Agreement or (v) adversely impact the ability of
the Parent or the Merger Sub to enforce its rights against the other parties to the Debt
Commitment Letters or the Equity Commitment Letter. Fhe Parent shall promptly deliver
1o the Company irue and complete copies of any such amendment, restatement, replacement,
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supplement. modification. substitution or waiver, subject. in cach case. 1o redaction of any
fee letters Tor economic, numerical and other customary terms; provided that the Parent and
the Merger Sub may replace, amend, supplement or modify the Debt Commitment Letters
for the purpose of adding agents, coagents, lenders. arrangers, joint bookrunners or viher
Persons that have not executed the Debt Commiment Letters as of the date hereof, in cach
case in accordance with the Debt Commiument Letters as of the date hereof so long as such
replacement, amendment. supplement or modification is otherwise in compliance with this
Section 6.06(¢). I the Debt Commitment Letters are replaced. amended, supplemented or
modified. including as a result of obtaining alternative financing in accordance with this
Section 6.06. or if the Parent or the Merger Sub substitute other debt financing for all or any
portion of the Debt Financing in accordance with this Seetion 6.06. cach of the Parent and
the Merger Sub shall comply with its obligations in this Agreement, including this Sceuion
6.06. with respect to the Debt Commitment Letters as so replaced. amended. supplemented
or modified to the same extent that the Parent and the Merger Sub were obligated to comply
priot to the Debt Commitment Letters be replaced. amended. supplemented or imodified.

(d) In the event that (i) the terms and conditions set forth in the Debt
Commitment Letter with respect to the Debt Financing, other than the funding of the Equity
Financing and other than those conditions that by their nature are 1o be satished at the
Closing. have been satisticd or are capable of being satistied; and (ii) one or more of the
Persons obligated to provide a portion of the Debt Financing tails to provide its respective
portion of such Debt Financing and. as a result, the Closing does not occur. the Parent shall,
upon the reasonable request of the Company. promptly seck to entorce its rights under the
Debt Commitment Letters and definitive financing agreements in respect thereof. The Parent
shall take. or cause to be taken, all actions, and do, or cause to be done, all things necessary.
proper or advisable to obtain the Equity Financing contemplated by the Equity Commitment
Letter. including fully enforcing any Equity Financing source’s obligations (and the rights of
the Parent) under the Equity Commitment Letter. Notwithstanding anything to the contrary
contained in this Agreement, nothing contained in this Secuon 6.06 shall require. and in no
event shall the “commercially reasonable efforts™ of the Parent or the Merger Sub be deemed
or construed to require, the Parent to (A) bring any Action against any financing source (o
enforee its rights under the Debt Commitment Letters. (B) seck or accept Debt Financing on
terms materially adverse to or materially less favorable than those sci forth in the Debt
Commitment Letters (including any “{lex™ provisions) or (C) payv any fees in excess of those
set forth in the Debt Commitment Letters (whether 10 secure waiver of any conditions
contained therein or otherwise).

(¢) For purposes of this Agreement (other than with respect to
representations made by the Parent and the Merger Sub as of the date hereof), references to
(i) “Debt_Financing™ shall include the financing contemplated by the Debt Commitmient
Ietters as amended, modified. supplemented. restated. replaced or substituted by (and in
accordance with) Section 6.06(c). (i1) "Debt Commitment Letters™ shalt also include any Tee
leters ur engagement fetters {each of which has been provided to the Company prior to the
date hereot) and any amendiment. modification. restatement, supplement and replacement or
substitution permitted by Section 6.06(b) and (iii) “financing sources™ shall include lenders
and other financing sources (including underwriters, placement agents and initial purchasers)
providing the Debt Financing pursuant to any amendment, modification, restatement,
supplement and replacement permitted by Section 6.06(c).
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(" Without the consent of the Company (which consent shall not be
unreasonably withheld. conditioned or delaved), netther the Parent nor the Merger Sub shall
seek or obtain any equity commitment or equity financing in respect of the transactions
contemplated by this Agreement or provide any intormation in respect thereof to any direct
or indirect potential investor in the Parent or the Merger Sub. other than as expressly
permitied by the Equity Commiunent Letter as in eftect as of the date of this Agreement:
provided. however that the Company’s consent shall not be required for Parent or Merger
Sub to seek or obtain any equity commitment or equity financing from any other potential
investor (or provide any information in respect thercof). so long as: (i) Parent provides prior
or reasonably concurrent writien notice o the Company ol its intent to seek such other
sources (including providing the names of such sources), and (ii) such other sources do not
cause the Parent to be in breach of its obligations under Section 6.03.

6.07 Lmplovee Maltters.

(&) The Parent will cause the Company to grant cach employvee of the
Company as of the Closing Date who continues such employment immediately followiny
the Closing (collectively, the “Continuing Emplovees™) eredit for service with the Company
(or predecessor emplovers to the extent the Company provides such past service eredit) prior
to the Closing Date for purposes ol eligibility. vesting, and determining the level of vacation
and severance benefits under any benefit or compensation plan. program., policy or
agreement (other than any equity or equity-based plan. program. policy or agreement) made
available to Continuing Employvees on or after the Closing Date occurs (collecuvely, the
“New Plans™) 1o the same extent and for the same purpose that such service was recognized
under the analogous Company Emplovee Benelit Plan immediaiely prior to the Closing Date
by the Company. In addition. the Parent will cause the Company 1o use commercially
reasonable efforts to: (i} cause to be waived all pre-existing condition exclusions and actively
al work requircments and similar limitations, cligibility waiting periods and evidence of
insurability requirements under any New Plans that provide group health benefits in which
Continuing Emplovees commence participation during the plan year in which the Closing
Date occurs to the extent such exclusions, requirements or limitations were waived or
satisfied by a Continuing Emplovee under the analogous Company Employee Benelit Plan
providing health benefits in which the Continuing Employee participated immediately prior
w the Closing. and (ii) cause any deductible. co-insurance and out-of-pocket expenses pawd
by unv Continuing Emplovee (or covered dependent thereot) prior to the Closing Date under
a Company Emplovee Benelit Plan that provides health benetits during the plan vear in
which the Closing Date occurs to be taken into account for purposes of sausiving the
corresponding deductible. coinsurance and maximum out-of-pocket provisions under any
New Plan that provides health benefits for the plan year in which the Closing Date occurs.
The Parent will cause the Company to honor all acerued but unused vacation, paid-time off.
personal and sick davs of Continuing Emplovees as of the Closing Date to the extent of the
amounts rellected in Net Working Capital.

(b) Nothing contained in this Section 6.07. express or implied, (1) 1s
intended to confer upon any Continuing Employee or any other Person any right to continued
emplovment or any particular term or condition of employment for any period. (i) will
prohibit or limit the ability of the Parent or the Surviving Company or any of their respective
Affiliates from amending. modifving or terminating any benefit or compensation plan,
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program. policy. Contracl, agreement or arrangement at any time assumed, estabhished,
spansored or maintained by any of them. or (iii) will constitute an amendment to or any other
modification of anv New Plan or Company Emplovee Benetit Plan or other benefit or
compensation plan. program. policy, Contract. agreement or arrangement. Further. this
Sceton 6.08 will be binding upon and inure solely to the benefit of each of the Partics to this
Agreement, and nothing in this Section 6.07, express or implied, is intended 1o confer upon
anv other Person any rights or remedies ol any nature whatsoever (including any third-party
beneliciary rights) under or by reason of this Section 6.07.

6.08 Release. Effective as of the Closing. except as set forth in this Section 6.08, cach
of the Parent, the Merger Sub, the Company. and their respective Affiliates, successors and assigns.
hereby fullv and unconditionally releases. acquits and forever discharges the current and former
managers and directors of the Company. Warburg Pincus. cach holder of Common Stock and their
Affiliates. and their respective former, current and future equitvholders, controlling persons.
directors, ofticers. emplovees. agents, representatives. Affiliates, members, managers. general or
limited partners, or assignees (or any former, current or {uture equityholder. controlling person,
director. olficer, emplovee. agent, representative. Affiliate. member. manager, general or limited
partner, ar assignee of any of the foregoing) from any and all manner of actions, causes of actions.
claims. obligations. demands. damages, costs, expenses. compensation or other reliell whether
known or unknown., whether in law or equity. arising out of or relating to or accruing {rom their
service as an officer or director of the Company or Common Swockholder prior to the Closing.
Notwithstanding the foregoing or anvthing herein to the contrary, nothing herein shall preciude
the Parent or its Atfiliates trom: (i} seeking or obtaining any remedy for Fraud or (i1} enforcing,
against the applicable party thereto. any covenant or agreement that by its terms contemplates
performance in whole or in part atter the Closing.

ARTICLE VI

CONDITIONS TO CLOSING

7.01  Conditions to the Parent’s and the Merger Sub’s Obligations. The obligations of
the Parent and the Merger Sub 1o consummate the transactions contemplated by this Agreement
are subject to the satisfaction (or. if permitted by applicable Law. waiver by the Parent and the
Merger Sub in writing) of the following conditions as of the Closing Date:

(a) (i) The Company Fundamental Representations (without giving
effect o any limitation or qualification as to materiality or Material Adverse Effect set forth
therein) shall be true and correct in all but de minimis respects at and as of the Closing Date
as though made at and as of the Closing Date (except to the extent expressly made as of an
carlicr date. in which case only as of such date) and (i) all other representations and
warranties ot the Company contained in Article I ot this Agreement shall be true and correct
(without giving effect to anv imitation or qualification as 1o materiality or Material Adverse
IEffect set forth therein) at and as of the Closing Date as though made at and as of the Closing
Date (except W the extent expressly made as of an carlier date. in which case only as of such
date). except. in the case of this clause (ii), where the failure of such representations and
warrantics 1o be so true and correct (giving effect 1o the applicable exceptions set forth in the
Disclosure Schedules but without giving eflect to any limitation or qualification as 1o
materiality or Material Adverse Effect set forth therein) has not had, and would not
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reasonably be expected to have, individually or in the aggregate with all other such failures,
a Material Adverse Effect;

(b) The Company shall have performed and complied with in all
material respects all of the covenants and agreements required to be performed by them under
this Agreement at or prior to the Closing (other than those set torth in Section 3.07 or Scetion
5.09).

(¢) Since the date of this Agreement, no Material Adverse Effect shall
have occurred:

{d) The Merger shall have been approved and this Agreement shall have
been adopted by the requisite affirmative vote (or writien consent) of the stockholders of the
Company in accordance with the FBCA and the Organizational Documents and the
Stockholders Agreement (the “Stockholder Approval™) and no more than 7% of the
outstanding Common Stock shall have exercised appraisal or dissenters™ rights under the
FBCA unless such appraisal or dissenters” rights have been effectively withdrawn or lost;

(©) The applicable waiting periods. if any, under the HSR Act shall have
expired or been terminated;

(1 No Law or Order {rom anv Governmental Entity shall have been
entered or pending which would prevent the performance of this Agreement or the
consunumation of anv of the transactions contemplated hereby, declare unlawful the
transactions contemplated by this Agreement or cause such transactions to be reseinded (it
being acknowledged and agreed that a judgement. decree or order from a Governmental
Lntity requiring one of more of the Partics to take certain actions in order to obtain approval
to consummate the transactions contemplated hereby (as discussed in Scction 6.04) shail not
be deemed a judgment. decree or order that would otherwise fit within the conlines of this
Section 7.01{M);

(g2) lach of the Contracts set forth on Schedule 7.01(¢) shall have been
wrminated as of the Closing such that no Person shall have any right or obligation thercunder
from and afier the Closing:

(h) Transaction Support Agreements shall have been executed by the
Common Stockholders identitied on Schedule 7.01¢h).

(1) The Company shall have delivered to the Parent cach of the
following:

(1} a certiticate of an authorized officer of the Company in his or her
capacity as such, dated as of the Closing Date. stating that the conditions specified in
Sections 7.01¢a). 7.01{b) and Z.01{c) have been satistied:

(1) certificd copies of resolutions of the requisite stockholders of the
Company for the Stockholder Approval approving the consummation of the transactions
contemplated by this Agreement (the “Writien Consent™);
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(ii1)  a duly exccuted certilicaie, in form and substance as prescribed by
Treasury Regulations promultgated under Code Section 1445, stating that the Company 1s
not, and has not been. during the relevant period specified in Section 897(c)(1Y(A)(ii) of
the Code. a “United States real property holding corporation™ within the meaning of
Section 897(c) of the Code along with a notice prepared in accordance with Treasury
Regulations Section 1.887-2(h) to be mailed by the Parent (together with copics of the
certificate deseribed above) to the 1RS:

(iv)  a copy ot each Ancillary Agreement to which the Sceurityholder
Representative or the Company is party. duly executed on behalf ot the Secunityholder
Representative or the Company, as applicable;

(v) certitied copies of (1) the Organizational Documents of the
Company, and (2) the resolutions or consents of the Board of Directors of the Company
authorizing and approving the exceution. delivery and performance of this Agreement and
cach of the Ancillary Agreements to which the Company is party and the consummation
of the transactions contemplated hereby and thereby: and

(vi)  resignations, elfective as of the Closing and in otherwise in form
and substance reasonably satislactory to the Parent. of cach director and officer of the
Company as of the Closing set forth on Schedule 7.01(1)(vi): and

() The Escrow Agreement shall have been exceuted and delivered by
the partics thereto (other than the Parent).

If the Closing occurs. all Closing conditions set forth in this Section 7.01 which
have not been tully satisfied as of the Closing shall be deemed to have been waived by the Parent
and the Merger Sub.

702  Conditions 10 the Company’s Obligations.  The obligation of the Company to
conswmmate the transactions contemplated by this Agreement is subject to the satistaction (or. if
permitted by applicable Law. waiver by the Company in writing) of the tollowing conditions as ol
the Closing Date:

(a) (1) The Parent Fundamental Representations (without giving ctfecet
to any limitation or qualilication as to materiality or Material Adverse Effect set forth therein)
shall be true and correet in all material respects at and as of the Closing Date as though made
at and as of the Closing Date (except to the extent expressly made as of an carlier date. in
which case only as of such date) and (i} all other representations and warrantics contained
in Article IV of this Agreement shall be true and correct (without giving effect to any
limitation or qualitication as to materiality or Parent Material Adverse Elfect sct forth
therein) at and as of the Closing Date as though made at and as of the Closing Date (except
to the extent expressly made as of an carlier date. in which case only as of such date). exeept,
in the case of this clause (i), where the failure of such representations and warrantics 10 be
so true and correct (without giving cffect to any limitation as to materiality or Parent Material
Adverse Ffteet set forth therein) has not had, and would not reasonably be expected to have,
individuallv or in the aggregate with all other such failures. a Parent Material Adverse Effect;
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(b} The Parent and the Merger Sub shall have performed and complied
with in all material respects all the covenants and agreements required 1o be performed by
ithem under this Agreement at or prior to the Closing:

(c) The Stockholder Approval shall have been obtained:;

(d) The applicable waiting periods. if any, under the HSR Act shall have
gxpired or been terminated;

(¢} No Law or Order from any Governmental Entity shall have been
entered or pending which would prevent the performance of this Agreement or the
consummation of anv of the transactions contemplated hereby. declare unlawful the
transactions contemplated by this Agreement or cause such transactions to be rescinded (it
being acknowledged and agreed that a judgement. decree or order from a Governmental
Entity requiring one or more of the Parties to take certain actions in order o obtain approval
to consummate the transactions contemplated hereby (as discussed in Section 6.04) shall not
be deemed a judgment. decree or order that would otherwise fit within the confines of this
Section 7.02(c¢)): and

(0 The Parent shall have delivered to the Company each of the
tollowing:

)] a certificate of an authorized otticer of the Parent and the Merger
Sub in his or her capacity as such, dated as of the Closing Date, stating that the
preconditions specified in Sections 7.02(a) and 7.02(b). as they relate to such entity. have
been satishied;

() certified copies of resolutions of the requisite holders of the voting
shares of the Merger Sub approving the consummation of the transactions contemplated
by this Agreement: and

(i) centified copies of the resolutions duly adopted by the Parent’s
Board of Directors {or its equivalent governing body) and the Merger Sub’s Board of
Directors authorizing the execution. delivery and performance of this Agreement;

(iv)  a copyv of each Ancillary Agreement 1o which the Parent or the
Merger Sub is party. dulv exceuted on behall of the Parent or the Merger Sub, as
applicable; and

(2) The Escrow Agreement shall have been execuied and delivered by
the Parent and the Escrow Agent.

If the Closing occurs, all closing conditions set forth in this Section 7.02 which

have not been fully satisfied as of the Closing shall be deemed to have been waived by the
Company.
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ARTICLE VIII
SURVIVAL

8.01  Survival. The Parties, intending to modily any applicable statute of limitations,
agree that (a) representations and warranties in this Agreement and in any certificate delivered
pursuant hereto shall terminate effective as of the Closing and shall not survive the Closing for
anv purpose, and thereafter there shall be no liability on the part of. nor shall any claim be made
by. anv Party or any of their respective Affiliates in respect thereof, and (b) after the Closing, there
shall be no liability on the part of. nor shall any claim be made by. any Party or any of their
respective Atfiliates in respect of any covenant or agreement 1o be performed prior to the Closing:
provided. however, nothing in this Section 8.01 shall be construed to modify, limit or supersede
Seetion 9.02. Nowwithstanding the foregoing or anything herein to the contrary. nothing herein
shall preelude the Parent or its Affiliates from (x) solely for purposes of a claim for Fraud described
in the immediately following clause (v). rcasonably relving on any representations and warrantics
made by the Company or the Securityholders in Article 1T or the certificate delivered pursuant to
Section 7.01(3)(1). (v) sceking or obtaining any remedy in the case of Fraud against any Person that
committed such Fraud or (#) enforcing. against the upplicable party thereto. any covenant or
agreement that by its terms contemplates performance in whole or in part after the Closing.

ARTICLE IX

TERMINATION

9.01 Termination. This Agrcement may be terminated at any time prior to the Closing
only as follows:

(a) by the mutual written consent of the Parent and the Company;

{b} bv the Parent it the Stockholder Approval shall not have been
obtained within ten (10) Business Davs toltowing the date hereot;

(c) bv the Parent. it any of the representations or warraniies of the
Company set forth in Article 11 shall not be true and correct. or i the Company has tailed to
pertorim any covenant or agreement on the part of the Company set forth in this Agreement
(including an obligation to consummate the Closing), such that the conditions to the Closing
set forth in either Section 7.01¢a) or Section 7.01(b) would not be satistied as oi the Closing
Date and the breach or breaches causing such representations or warranties not to be true and
correct. or the failures to perform any covenant or agreement, as applicable, are not cured
prior to the carlier of (1) twenty (20) Business Days after written notice thereof is delivered
10 the Company and (ii) the Quiside Date: provided that the Parent and/or the Mcrger Sub is
not then in breach of this Agreement so as 1o cause the conditions to the Closing set forth in
cither Section 7.02(a) or Section 7.02(b) not to be satisfied as of the Closing Date (and such
conditions have not been waived by the Company);

(d) bv the Company. il anv of the representations or warrantics of the
Parent or the Merger Sub set forth in Article 1V shall not be true and correct. or if the Parent
or the Merger Sub has failed 1o perform any covenant or agreement on the part of the Parent
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or the Merger Sub. respectively. set forth in this Agreement (including an obligation to
consummate the Closing). such that the conditions to the Closing set forth in either Section
7.02(2) or Section 7.02(b} would nut be satistied as of the Closing Date and the breach or
breaches causing such representations or warranties not 1o be true and correct. or the tailures
to perform any covenant or agreement, as applicable. are not cured prior to the earlier of
(1) twenty (20) Business Days afier written notice thercol is delivered to the Parent or the
Merger Sub and (ii) the Quiside Date; provided that the Company is not then in breach off
this Agreement so as (o cause the conditions to the Closing set forth in Scction 7.01(a) or
Section 7.01(b) 10 not be satisfied as of the Closing Date;

(v) bv the Company. if the transactions contemplated by this Agreement
shall not have been consummated on or prier to October 19, 2018 (such date, the "Quiside
Date™), provided that the Company shall not have breached in any material respect its
obligations under this Agreement in any manner that shall have proximately caused the
failure to consummaie the transactions contemplated by this Agreement on or before the
Qutside Date: provided. further thatif the Parent or Merger Sub brings any Action pursuant
to Section 12.19 to entoree specilically the performance of the terms and provisions hereof,
the Qutside Date shall automaticallv be extended pursuant to Section 12.19(d);

(H bv the Parent, if the transactions contemplated by this Agreement
shall not have been consummated on or prior to the Quiside Date; provided that the Parent
shall not have breached in anv material respect its obligations under this Agreement in any
matter that shall have proximately caused the failure to consummate the transactions
contemplated by this Agreement on or before the Outside Date; provided. further that if the
Company brings any Action pursuant to Section 12,19 to enforce specifically the
performance of the terms and provisions hereof. the Outside Date shall automatically be
extended pursuant to Section 12.19(d); or

() by the Parent or the Company. if (1) there shall be enacted any Law
that makes consurmmation of the transactions contemplated by this Agreement illegal or
otherwise prohibited; or (ii) a Governmental Entity of competent jurisdiction shall have
issued a nonappealable final Order, having the effect of permanently restraining, enjoining
or otherwise prohibiting the Merger or the other transactions contemplated hereby (unless
the Law or Order is a result of Parent’s or the Company s, as applicable, failure to comply
with its obligations under this Agreement).

9.02  Elfect of Termination. [n the cvent this Agreement is terminated by either the
Parent or the Company as provided above. the provisions of this Agreement shall immediately
become void and of no turther force and effect. and there shall be no hability on the part of cither
the Parent. the Merger Sub, the Company, the Securityholder Representative or the Securityholders
10 one another. except for willful breaches of this Agreement prior to the time of such termination
(uther than the last sentence of Section 5.02. this Section 9.02, Section 10.01. and Article XI and
Article X1 hereol which shail survive the termination of this Agreement (other than the provisions
ol Section 12.19. which shall terminate)).  For purposes ot this Agreement. the failure to
consummate the Closing pursuant to. and when required by. the terms of this Agreement shall
constitute a willtul breach hereunder. The Company may. on behalf of the Securityvholders,
petition a court to award damages in connection with any breach by the Parent and/or the Merger
Sub of the terms and conditions set forth in this Agreement, and the Parent agrees that such
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damages shall not be limited to reimbursement of expenses or out-ot-pocket costs, and may include
the benetit of the bargain lost by the Company and the Securitvholders (taking into consideration
relevant matters. including other combination opportunitics and the time value of money). The
Company mav. additionally, on behalf of the Securitvholders, enforce such award and accept
damages for such breach. No termination of this Agreement shall attect the obligations contained
in the Confidentiality Agreement. all of which obligations shall survive termunation of this
Agreement in accordance with their terms. For clarity. the terms of the Confidentiality Agreement
and the Limited Guaranty shall continue t survive any termination of this Agreement.

ARTICLE X

ADDITIONAL COVENANTS

i0.01 Securitvholder Representauve,

(a) Appointment. In addition 1 the other rights and authority granted
1o the Securitvholder Representative elsewhere in this Agreement. upon and by virtue of the
approval of the requisite holders of Common Stock. all of the Sceurityholders collectively
and irrevocably constitute and appoint the Securitvholder Representative as their agent.
attorney-in-fact and representative to act from and afier the date hereot and to do any and all
things and exccute any and all documents which the Securityholder Representative
determines may be necessary, convenient or appropriate to facilitate the consummation of
the transactions contemplated by this Agreement or othenwise to perform the duties or
exercise the rights granted to the Securitvholder Representative hereunder or any agreements
ancillary hereto. including: (i) execution of the documemnts and certiticates pursuant to this
Agreement; (i) receipt and. if applicable, forwarding of notices and communications
pursuant to this Agreement: (iii) admimstration of the provisions of this Agreement: (1v)
giving or agreeing to. on behalf of all or any ot the Sceuritvholders, any and all consents,
waivers. amendments or modifications deemed by the Sceuritvholder Representative, in its
sole and absolute discretion. to be necessary or appropriate under this Agreement and the
execution or delivery of anv documents thal may be necessary or appropriate in connection
therewith: (v) amending this Agreement or any of the instruments 1o be delivered to the
Parent or the Merger Sub pursuant to this Agreement: (vi) (A} disputing or refraining from
disputing. on behalf of cach Securitvholder relative to any amounts to be received by such
Seeuritvholder under this Agreement or any agreements contemplated hereby. any claim
made by the Parent or the Merger Sub under this Agreement or other agreements
conemplated  hereby. (B) negotiating and  compromising, on  behall” of cach such
sceuaritvholder. uny dispute that may arise under. and excercising or refraining from exercising
anv remedies available under, this Agreement or any other agreement contemplated hereby,
and (C) executing. on behall of each such Securitvholder, any scttlement agreement. relcase
or other document with respect to such dispute or remedy; and (vil) engaging atiorneys,
accountants, agents or consultants on behalf of the Securitvholders in connection with this
Agreement or any other agreement contemplated hereby and paying any fees related thereto.

(b) Authorization. Notwithstanding Section 10.01{a). in the event that
the Sceuritvholder Representative is of the opinion that it requires further authorization or
advice from the Sceuritvholders on any matters concerning  this - Agreement. the
Securitvholder Representative shall be entitled to seck such further authorization from the
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Securitvholders prior to acting on their behall’ In such event, each Sccuritvholder shall vole
in accordance with the pro rata portion of the Merger Consideration paid or pavable to such
Securitvholder in accordance with this Agreement and the authorization of'a majority of such
Persons shall be binding on all of the Securityholders and shall constitute the authorization
of the Securitvholders. The appointment ot the Securitvholder Representative 1s coupled
with an interest and shall be irrevocable by any Sccuritvholder in any manner or for any
reason. This authority granted to the Sccuritvholder Representative shall not be aftected by
the death, illness, dissolution. disability. incapacity or other inability to act of any principal
pursuant 10 any applicable Law, Sharcholder Representative Services LLC. a Colorado
limited liability company. hereby accepts its appointment as the initial Securitvholder
Representative. The Company. the Parent. the Merger Sub and the Escrow Agent shall be
entitled to rely on the actions taken by the Sccuritvholder Representative without
independent inquiry into the capacity of the Securityholder Representative 10 so act.

(¢) Resignation: Vacancies. The Securitvholder Representative may
resign from its position as Seccurityholder Representative at any time by writien notice
delivered to the Parent and the Securityholders. [ there is @ vacancy at any time in the
position of the Securitvholder Representative for any reason, such vacancy shall be filled by
the majority vote in accordance with the method set forth in Section 10.01(b) above,

(d) No_ Liability.  All acts of the Sccuritvholder Representative
hereunder in its capacity as such shall be deemed to be acts on behalf of the Sceuritvholders
and not of the Securitvholder Representative individuallv.  The Securitvholder

Representative shall not have any liability tor any amount owed lo the Parent by the
Securitvholders pursuant to this Agreement, including Scctions 1.09 or 1.10. in its capacity
as the Securitvholder Representative. Except as otherwise set forth in this Agreement. the
Securitvholder Representative shatl not be Hable to the Company, the Securityholders or any
other Person in his or its capacily as the Securitvholder Representative, for any liabiliy of a
Sccuritvholder or otherwise. or for anvihing which it may do or refrain from doing in
connection with this Agreement or anv agreement ancillary hercto. The Securityholder
Representative shall not be liable to the Securityholders, in his or its capacity as the
Securitvholder Representative, for any liability of a Sceuritvholder or otherwise. or tor any
crror of judgment. or any act done or step taken or omitted by it in good faith. or for any
mistake in fact or Law. or tor anvthing which it mav do or refrain from doing in connection
with this Agreement or any agreement ancillary hereto. except in the case of the
Sccuritvholder Representative’s gross negligence or willful misconduct as determined 1n a
final and non-appealable judgment of a court of competent jurisdiction. The Securityholder
Representative may seck the advice of legal counsel in the event of any dispute or question
as to the construction of anv of the provisions of this Agreement or its dutics or rights
hereunder, and it shall incur no liability in its capacity as the Securitvholder Representative
10 the Parent. the Merger Sub, the Company, or the Sccuritvholders and shall be fully
protected with respect to any action taken. omitted or suffered by it in good faith n
accordance with the advice of such counsel. The Sccuritvholder Representative shall not by
reason of this Agreement have a fiduciary relationship in respect of any Securitvholder.

{c) Indemnitication; Expenses. The Sccuritvholder Representative may
use the Representative Amount to pay any fees. costs. expenses or other obligations incurred
by the Seeuritvholder Representative acting in its capacity as such,  Without limiting the
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forcgoing, cach Securitvholder shall, only 1o the extent of such Securityholder’s Pro Rata
Share thercof. indemnify and defend the Sccuritvholder Representative and hold the
Securitvholder Representative harmless against any loss. damage. cost, Liability or expense
(including the fees and expenses of counsel and experts and their stafls and all expense of
document location. duplication and shipment) (collectively. “Representative lLosses™)
actuallv incurred without fraud, gross negligence or willful misconduct by the Securitvholder
Representative (as determined in a final and non-appealable judgment ot a court of
competent jurisdiction) and arising out of or in connection with the acceptance, performance
or administration of the Securitvholder Representative’s duties under this Agreement or any
agreements ancillary hereto, in each case as such Representative Loss is suftered or incurred.
Any Representative Losses incurred by the Securitvholder Representative in connection with
the pertormance of its duties under this Agreement shall not be the personal obligation of the
Securitvholder Representative but shall be payable by and attributable 1o the Securitvholders
based on cach such Securitvholder's Pro Rata Share. In no event will the Securityholder
Representative be required 1o advance its own funds on behalf of the Sccuritvholders or
otherwise. Notwithstanding anvthing to the contrary in this Agreement, the Securityholder
Representative shall be entitled and is hereby granted the right to set off and deduct from any
amounts owed to the Sccuritvholders any unpaid or non-reimbursed Representative Losses
at such time as such amounts would otherwise be distributable 10 the Securivholders.
Additionally. in connection with any unpaid or non-reimbursed Representative Losses, the
Sceuritvholder Representative shall be entitled and is hereby granted the right to direct any
funds that would otherwise be actually pavable to the Securityholders from the Escrow
Account 10 itsell no carlier than the date such pavments are actually made.  The
Sccuritvholder Representative may also from time to time submit invoices to the
Securitvholders covering such Representative  Losses, which shall be paid by the
Securitvholders promptly following the receipt thercof based on their respective Pro Rata
Share. None of the foregoing shall prevent the Securitvholder Representative from secking
any remedies available 1o itat law or otherwise. Notwithsianding anything in this Agreement
1o the contrary. any restrictions or limitations on Hability or indemnification obligations of.
or provisions limiting the recourse against non-parties, otherwise applicable to the
Sccurityholders set forth elsewhere in this Agreement are not intended to be applicable to
the indemnitics provided to the Securitvholder Representative under this scction. The
foregoing indemnitics will survive the Closing. the resignation or removal of the
Sceuritvholder Representative or the termination of this Agreement. Upon the request of any
Securitvholder, the Securitvholder Representative shall provide such Sceuritvholder with an
accounting of all expenses and Liabilities paid by the Sccuritvholder Representative in its
capacity as such.

10.02 Disclosure Schedules. Al Disclosure Schedules attached hereto {cach, a

“Sehedule” and. cullectively. the ~Disclosure Schedules™) are incorporated herein and expressly
made a part of this Agreement as though completely set forth herein. All references to this
Agreement herein or in any of the Disclosure Schedules shall be deemed 1o refer 1o this entire
Agrcement. including all Disclosure Schedules. The Disclosure Schedules have been arranged for
purposes of convenience in separately numbered sections corresponding to the sections of this
Agreement; however, any item disclosed in any part. subpart, scction or subsection of the
Disclosure Schedule referenced by a particular section or subsection in this Agreement shall be
deemed 1o have been disclosed with respect to every other section and subsection in this
Agreement if the relevance of such disclosure to such other section or subscction is reasonably
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apparent on its face. notwithstanding the omission of an appropriate cross-reference. Any item of
information. matter or document disclosed or referenced in. or attached to. the Disclosure
Schedules shall not (a) be used as a basis for interpreting the terms “material™, “Material Adverse
Effect”™ or other similar terms in this Agreement or to establish a standard of maleriality.
(b} represent a determination that such item or matter did not arise in the ordinary course of
business. (¢) be deemed or interpreted 1o expand the scope of the Company’s. the Parent’s or the
Merger Sub’s respective representations and warranties. obligations. covenants. conditions or
agreements contained herein, (d) constitute, or be deemed to constituie, an admission of lability
or obligation regarding such matter. (e) represent @ determination that the consummation ol the
ransactions contemplated by this Agreement requires the consent of any third party. () constitute.
or be deemed 10 constitute. an admission to any third party concerning such item or matter or
(g) constitute. or be deemed to constitute. an admission or indication by the Company. the Parent
or the Merger Sub that such item meets any or all of the criteria set forth in this Agreement for
inclusion in the Disclosure Schedules. No disclosure in the Disclosure Schedules relating w any
possible breach or violation of any agreement or Law shall be construed as an admission or
indication that anv such breach or violation cxists or has actually occurred. Capitalized terms used
in the Disclosure Schedules and not otherwise defined therein have the meanings given to them in
this Agreement.

10.03 Certain Tax Matters. All ransfer. documentary, sales, usc. stamp, registration and
other such Taxes. and all convevanee fees. recording charges and other fees and charges (including
any penalties and interest) incurred in connection with consummation of the transactions
contemplated by this Agreement {eollectively, “Iranster Taxes™). shall be paid 30% by the Parent
and 50% by the Company (as a Transaction Expense) when due and the Parent shall. at its own
expense, file all necessary Tax Returns and other documentation with respect to all such Taxes,
tees and charges.

ARTICLE XI

DEFINITIONS

11.01 Delinitions. For purposes hereof; the following terms when used herein shall have
the respective meanings set forth below:

“Accounting Principles™ means GAAP applied as m effect at the date of the
financial statement to which it reters or if there is no such financial statement, then as of the
Closing Date. using and applyving the same accounting principles, practices. procedures, policies
and methods (with consistent classifications, judgments. elections. inclusions. exclusions and
valuation and estimation methodologies) used and applied by the Company in the preparation of
the audited Financial Statements. in cach case. only 1o the extent such accounting principles.
practices, procedures, policies and methods are themselves consistent with GAAP: provided. that
if' such accounting principles, practices, procedures. policies and methods and GAAP are
inconsistent. the accounting principles. practices. procedures. policies and methods used in the
preparation of the audited Financial Statements shall control; provided. further. that Accounting
Principles (i) shall not include any purchase accounting or other adjustment arising out of the
consummation of the transactions contemplated by this Agreement, {ii) shall be based on facts and
circumstances as they exist prior to the Closing and shall exclude the effect of any act. decision or
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event occurring on or after the Closing, and (iii) shall follow the defined terms contained i this
Agreement.

“Accounts Receivable™ means any trade accounts receivable. notes receivable,
negotiable instruments and chattel paper of the Company.

“Acquisition Transaction”™ means any (1) reorganization. liguidation. dissolution or
recapitalization involving the Company. (i1) merger or consolidation involving the Company, or
(i11) sale of all or anv material assets of the Company (other than sales of inventory in the ordinary
course of business and sales of assets that are obsolete or no longer useful to the business of the
Companv) or all or any Equity Securities (including any rights to acquire, or securities convertible
into or exchangeable for. any such Equity Sceurities, but excluding any exercises ot Options sct
forth in Section 3.04 of the Disclosure Schedules or shares of Common Stock issued upon the
exercise of any such Options).

“Additional Merger Consideration™ means, as of any date of determination, without
duplication. (i) any purchase price adjustments anising under Section 1.10 payable to the
Securitvholders (including, if applicable. the Escrow Excess Amount). plus (ii) the amount, if any,
of the Representative Amount returned to the Securityholders pursuant 1o Section 1.03.

“Affiliate” of anv particular Person means any other Person controlling, controlled
bv or under common control with such particular Person, where “control™ means the possession,
dircctly or indirectly, of the power to direct the management and policies of a Person whether
through the ownership of voting securities. contract or otherwise.

“Ancillary . Agreements” means the Escrow Agreement, the Paving  Agent
Agreement, cach Transaction Support Agreement and cach other agreement. certificate, instrument
or other document contemplated by this Agreement.

“Antitrust Laws™ means any federal, state or foreign Law. regulation or decree
designed to prohibit. restrict or regulate actions for the purpose or effect of monopolization or
restraint of trade or the signilicant impediment of effective competition.

“Articles of Incorporation” means the Amended and Restated  Articles of
[ncorporation of the Company. as amended.

“Base Consideration™ means $412,000.000.

“Business Day™ means a day which is neither a Saturday or Sunday, nor any other
dav on which banking institutions in New York. New York are authorized or obligated by Law to
close.

“Cash™ means. with respect to the Company, as of the Reference Time (but before
taking into account the consummation of the transaction contemplated hereby). all cash. cash
cquivalents and marketable sceurities (to the extent immediately convertible into cash) held by the
Company at such time and determined in accordance with the Accounting Principles plus any
seeurity deposits. For avoidance of doubt, Cash shall (1) be caleulated net of issued but uncleared
cheeks and drafis writien or issued by the Company as of the Reterence Time, (2) include checks
and drafts deposited for the account of the Company to the extent there has been a reduction of
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receivables on account therefor. (3) exclude anv bank overdrafts and (4) exclude any Restricted
Cash.

“Closine Merger Consideration”™ means (i) the Base Consideration. minus (1) the
amount of Estimated Indebtedness, plus (i1} the amount. if any, by which the Estimated Net
Warking Capital exeeeds the Target Net Working Capital Amount, minus (iv) the amount, if any,
by which Estimated Net Working Capital is less than the Target Net Working Capital Amount,
plus (v) the amount of Estimated Cash minus (vi) the amount of the Estimated Transaction
Expenses. minus (vii) the Eserow Amount. and minus (viii) the Representative Amount.

“Closing Option Consideration” means, for cach Vested Option, the amount equal
to the product obtained by multiplving (A) the amount by which the Per Share Closing Merger
Consideration exceeds the exercise price of such Option and (B) the aggregate number of shares
of Common Stock underlving the Vested Option as of the Eftective Time (rounded down to the
nearest whole cent).

“Closing Pavment Amount™ means (i) the Closing Merger Consideration, less
(i) the aggregaie amount of Closing Option Consideration. and ess (ii1) any Merger Consideration
that would be due to a Dissenting Stockholder.

“Code™ means the internal Revenue Code of 1986, as amended or now in elffect or
as hereafter amended, including but not limited 1o any successor or substitute federal Tax codes or
fegislation.

“Common Stock™ means the shares of common stock of the Company.

“Common Stockholder™ means a holder of Common Stock.

“Company Emplovee Benetit Plan™ means cach “emplovee benetit plan™ within the
meaning of Section 3(3) of ERISA. whether or not subject 10 ERISA, and each other stock
purchase. stock option, restricted stock. severance. retention, change-of-control, bonus. incentive,
emplovment. retitement. pension, health, welfare or deferred compensation plan, policy.
agreement or agreement sponsored. maintained. contributed to or required to be contributed 1o by
the Company for the benefit of any current or former employee, directors or individual independent
contractors of the Company, or with respect 1o which the Company has or could reasonably
expected 10 have anv liability or obligation. but excluding any government-sponsored or
adminstered plans, programs or arrangements.

“Compuany__Fundamental  Representations™  means  the  representations  and
warrantics of the Company set forth in Section 3.01, Sections 3.03(a) and 3.03(¢). Scction 3.04(a).
Scction 3.04(b). Section 3.04(¢), Section 3.19 and Scction 3.21,

“Computer Svstems”™ means Software. computer firmware. computer hardware.
clectronic data processing, telecommunications networks, network  equipment. interfaces,
platforms. peripherals. computer systems, and information contained therein or transmitted
thereby, including any outsourced systems and processes.

“Contract” means anv legally binding agreement, contract, arrangement, lease. loan
agreement, security agreement. license, indenture or other similar instrument or legally binding
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obtigation (in cach case, whether written or oral) to which the pariy in guestion is a party or
otherwise bound.

“Credit Agreement” means that certain Credit Agreement. by and among Wells
Fargo Bank, National Association. as Administrative Agent, the Lenders party thereto and
MercurvGate International, Ine., dated as of December 12, 2016.

“Customer Contract Amendment”™ means, with respect to cach of (1) the Software
License Agreement, dated June 18, 2007, between the Company and BNST Logisties, LLC, as
amended. and (ii) the Soltware License Agreement. dated February 2, 2007, between the Company
and Mode Transportation i/k/a Exel Transportation. as amended. an amendment in form and
substance reasonably satisfactory to Parent providing that any source vode released from escrow
to the counterparty o such contract may be used for internal purposes only and not in competition
with the Company.

“Invironmental Laws™ means all Laws relating to (1) the protection of natural
resources or the environment, {ii) the protection of human health and safety as it pertains (o
exposure o Hazardous Substances. or (ii1) the handling, use. presence. treatment. storage. disposal,
transporl. Release or threatened Release of any Hazardous Substance.

“ERISAT means the Emplovee Retirement [ncome Sceeurity Act of 1974, as
amended.

“ERISA Affiliate™ means cach Person that, at anv relevant ime, could be treated
as 1 single emplover with the Company pursuant to Section 4001(b) of ERISA or Scction 414(b).
(¢). (m) or (0) of ihe Code.

“LEquity Securities” means with respect 10 any Person, all (1) units. capital stock,
partnership interests or other equity interests (including classes. groups or serics thereol having
such relative rights, powers or obligations as inay {rom time 1o time be established by the issuer
thercof or the governing body of' its Aftiliate, as the case may be. including rights, powers or duties
different from. senior to or more favorable than existing classes, groups and series of units, stock
and other equity interests and including any so-called “profits interests™) or sceurities or
agreements providing for profit participation features. equity appreciation rights. phantom equity
or similar rights to participate in profits. (ii) warrants. options or other rights to purchase or
otherwise acquire. or contracts or commitments that could require the issuance ol securities
described in the foregoing clause of this definition and (iii) obligations. evidences of indebtedness
or other securitics or interests convertible or exchangeable into sccurities described in the
toregoing clauses ot this definiiion.

“ERISA™ means the Employee Retirement [ncome Security Act of 1974, as
amended.

“Escrow Agent” means SunTrust Bank. or another escrow agent reasonably
acceptable to the Parent and the Securitvholder Representative.,

“LEx-Im Laws™ means all U.S. and non-U.S. Laws relating to export. reexporl.
ransfer. and import controls. including. without limitation. the Export Administration Regulations
and the customs and import Laws administered by U.S. Customs and Border Protection,
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“Final Merger Consideration”™ means (i) the Base Consideration. minus (1) the
amount of Indebtedness as finally determined pursuant w Section 1.09. plus (iii) the amount, 1t
anv. by which the Net Working Capital as tinally determined pursuant to Section 1.09 exceeds the
Target Net Working Capital Amount, minus (iv) the amount, if any. by which the Net Working
Capital as finallv determined pursuant 1o Seetion 1.09 is less than the Target Net Working Capital
Amount, plus (v) the amount of Cash as finally determined pursuant 1o Seetion 1.09, minus (vi) the
amount of the Transaction Expenses as [inally determined pursuant to Section .09, minus (vii) the
I2serow Amount, and minus (viti) the Representative Amount.

“Fraud” means. with respect o any Person. such Person’s actual and intentional
common law fraud in the making of any representation or warranty in Article Il or Article IV of
this Agreement or in a certificate delivered pursuant to Section 7.01(i)(1) or Section 7.02(D)(1), as
applicable, with intent 1o deceive another Person to induce such Person to enter into this Agreement
or consummate the Closing: provided, thut, tor purposes of this Agreement, (i) a claim for Fraud
against the Company shall be deemed to be intentional if any of Monica Wooden, Steve Blough
or Dan Graham had actual knowledge of the failure of the applicable representation or warranty to
be true and correct; (ii) cach of Monica Wooden. Steve Blough and Dan Graham shall be deemed
to have actual knowledge ol the contents of the representations and warranties contained in this
Agreement and the contents of the Schedules; and (iii) Parent and Merger Sub shall be decmed to
have reasonably relied upon cach of the of the representations and warranties contained in this
Agreement. For the avoidance of doubt, Fraud for purposes ot this Agreement is limited 10 actual
fraud and does not include reckless. imputed or constructive fraud or other claims based on
constructive knowledge.

“Fuliv Diluted Shares™ means the sum of (x) the aggregate number of shares of
Common Stock outstanding immediately prior to the Effective Time and (v) the aggregate number
of shares of Common Stock underlving all In-the-Money Options immediately prior to the
Effective Time (rounded down to the nearest whole share).

“GAAPT means United  States  generally  accepted  accounting  principles
consistently applicd. With respect to the computations pursuant 1o Section 1.08 and Section 1,09,
GAAP shall be as in effect as of the Reference Time.

“Government_Official™ shall mean any officer or emplovee of a Governmental
Entity or any department, ageney or instrumentality thereof, including statc-owned entities, or of
a public organization or any person acting in an ofiicial capacity for or on behalf of any such
government, department. ageney, or instrumentality or on behalf of any such pubhic organization.

~Governmental Entity™ means any federal, national, state. foreign. provineial, focal
or other government or any governmental, regulatory, administrative or scli-regulatory authority.
agenev. burcau. board. commission, court. judicial or arbitral body (public or private). department,
political subdivision, tribunal or other instrumentality thereof,

“Hazardous Substance”™ means any chemicals, matenals, wastes. or substances
detined as or included in the definition of “hazardous substances,” “hazardous wastes.” “hazardous
materials.” ~hazardous constituents.” “restricted hazardous materials.” “extremely hazardous
stitbstances.” “toxic substances.” “contaminants,” “pollutants.” or “toxic pollutants.” or that may

- 60 -
(({H 18000247163 3)))



{(((FH 18000247163 3)))

pive rise to Liability or standards of conducet, under any Environmental Law, including petroleum
or petroleumn by-products. asbestos. lead, or polvchlorinated biphenyls.

“In-the-Monev Option™ means anv Vested Option in respect of which the Closing
Option Consideration is greater than zero dollars (50).

“Indebtedness™ means. as ol any particular time with respect to the Company,
without duplication, (i) the unpaid principal amount ol and accrued interest on all indebtedness for
horrowed money, (i1) all obligations ot the Company under leases required in accordance with
GAAP 10 be capitalized on a balance sheet of the Company. (i) all Liabilities evidenced by bonds.
debentures, notes or other similar securitics or instruments, (iv) all reimbursement obligations
under or pursuant Lo letiers of credit or other similar instruments or arrangements by which the
Company assures a creditor against loss, 1o the extent any such letters of credit or sumilar
instruments or arrangements have been drawn or have been issued in hieu of Restricted Cash
(whether or not drawn). (v) all Liabilities for the deferred purchase price of property or services.
as obligor or otherwise (other than trade pavables and other current liabilities incurred in the
ordinary course of business and included in the calculation of Net Working Capital as finally
determined pursuant to this Agreement), (vi) all Liabilities of such Person under any swap,
hedging. derivative or similar transaction {including breakage costs pavable upon termination
thercof on the Closing Date). (vii) any amounts owed to any Securitvholder or Affiliate of any
Securitvholder for management. monitoring, advisory or other similar fees and expenses. (viii) all
Liabilitics for guarantees provided by the Company in respect of the indebtedness or obligations
referred to in the foregoing clauses. and (ix) accrued but unpaid interest, unpayd prepayment or
redemption penalties. premiums or paviments and unpaid fees and expenses that are payvable in
connection with retirement or prepavment of any of the loregoing Liabilities. For purposes of
Article [ of this Agrcement. Indebtedness shall mean Indebtedness, as defined above. outstanding
as of the Reference Time (but before taking into account the consummation of the transactions
contemplated hereby) and exclude all amounts related to the Debt Financing whenever incurred.

“Tntellectual Property”™ means all of the following in anv jurisdiction throughout the
world. and all corresponding rights: (i) patents and patent applications, including continuations,
divisional. continuations-in-part. renewals and reissues. inventions and improvements thereto,
utility models, and industrial design rights. (i) trademarks. service marks, trade dress, logos,
domain names. and all other indicia or source or origin, and registrations and applications for
registration thercof together with all ol the goodwill associated therewith, (i) copyrights
(registered or unregistered). works of authorship, moral rights. rights in databases and data
collections. and registrations and applications for registration thereof, and copyrightable subject
matter. including rights in Sottware. and (iv) trade secrets and all other rights in or to contidential
business or technical information including inventions. discoveries, formulae, practices, processes.
procedures, ideas. specifications. engineering data, and other data. and (v) any similar.
corresponding or equivalent rights to any of the foregoing (1) through (1v).

“knowledge of the Company™ and “the Company's knowledge™ mean the actual
knowledge (after reasonable inquiry of direct reports) of Monica Wooden. Steve Blough and Dan
Graham as of the applicable date. without independent investigation (and shall in no cvent
encompass constructive. imputed or similar concepts of knowledge).
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“Law" means any law (including common law). rule. regulation. ordinance. statute,
common law. constitution or Order of any Governmental Entity.

“Legal Proceeding™ means anv judicial. administrative or arbitral actions, suits.
charges. mediations. hearings. inquiries, investigations or other proceedings (public or private)
commenced. brought. conducted or heard before. or otherwise involving. any Governmental Entity
or arbitrator.

~iabilities”™ means all indebtedness, obligations and other habilitics of a Person of
anv kind or nature whatsoever, whether known or unknown. asserted or unasserted, absolute or
contingent, acerued or unacerued. liquidated or unliquidated. and whether due or become due and
regardless of when or by whom asserted.

~Liens” means licns. security interests, licenses (other than non-exclusive licenses
i Intetlectual Property in the ordinary course of business), charges. mortgages, pledges, charges
or encumbrances (including any conditional sale or other title retention agreement or lease in the
nature thereot).

“Material Adverse Effect” means any change. effect, event, occurrence, state of
facts or development that, individually or in the aggregate, has had or would have a materially
adverse cffect on (x) the business, assets, properties, financial condition or resulis of operation of
the Company (v) the ability of the Company to enter into this Agreement and consummaie the
transactions: provided. hovwever, that none of the following shall be deemed in themselves. either
alone or in combination. to constitute. and none of the following shall be taken into account n
determining whether there has been. a Material Adverse Effect: any adverse change, effeet, event.
oceurrence. state of tacts or development to the extent auributable to (i) operating. business,
regulatory or other conditions in the industry in which the Company operates: (1) general
cconomic conditions. conditions in the sccurities markets. capital markets, credit markets. currency
markets or other financial markets in the United States or any other country or region in the world
in which the Company has material sales, including (A) changes in interest rates in the United
States or any other country or region in the world in which the Company has material sales and
changes in exchange rates for the currencies of any countries and (B) any suspension of trading in
securitics {(whether equity. debt, derivative or hybrid sccuritics) generally on any securitics
exchange or over-the-counter market operating in the United States or any other country or region
in the warld in which the Company has material sales: (iii) any stoppage or shutdown ot any U.S.
government activity (including any delays in payments by government agencies or delays or
failures to act bv any Governmental Entity); (iv) the announcement of the transactions
contemplated by this Agreement (including the identification of the Parent) or compliance with
the express terms of this Agreement. or taking or omitting to take any action expressly required by
this Agreement or with the Parent’s prior written consent, including the impact thereofl in cach
case. on relationships. contractual or otherwise, with. or actual or potential loss or impairment of.
cliems. customers. supplicrs, distributors, partners, financing sources. directors, officers or other
emplovees and/or consultants and/or on revenue, profitability and cash flows: (v) changes afier the
date hereof in GAATP or any changes in applicable Laws (or the interpretation thercof by any
Governmental Entity after the date hereof): (vi) the failure of the Company to meet or achieve the
results set forth in anyv projection or forecast; provided that the underlying cause ol the Company’s
failure to meet such projections or forecasts shall be taken into account to the extent not otherwise
excluded hereunder; (vii) global, national or regional political. financial, economic or business
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conditions. including hostilities, acts of war, sabotage or terrorism or military or police actions or
any cscatation, worsening or diminution of any such hostilities. acts of war, sabolage or terrorism
or militarv or police actions; (viii) hurricanes, earthquakes. floods or other natural disasters; and
(ix) any action taken by the Parent. the Merger Sub and any of their Aftiliates. agents or
representatives in violation of this Agreement: provided that. in the case ol the foregoing clauses
(i). (i1). (D). (v) and (viii). such matters shall be taken into account to the extent that any such
matters disproportionately impact the Company relative to other businesses in the industries in
which the Company operates or participates.

“Merger Consideration”™ mveans,  collectively,  the Common  Stock  Merger
Consideration and the Option Consideration.

“Net Working Capital™ means (i) all current assets {(excluding Cash and Tax asscts)
of the Company as of the Reference Time, minus (i1) all current liabilities (excluding Indebtedness.
Transaction Fxpenses and amounts related to the Debt Financing and Tax Liabilities) of the
Company as of the Reference Time. in cach case, determined in accordance with the Accounting
Principles.

“Non-Recourse Party”™ means, with respect 1o a Party o this Agreement. any of
such Party’s former, current and future equity holders, controlling persons, directors. officers,
cmplovees, agents, representatives, Alfiliates. members. managers. general or limited partners, or
assignees (or any former. current or future equity holder, controlling person, director, oflicer.
cmplovee. agent, representative, Affiliate, member, manager. general or limited partner. or
assignee of anv of the foregoing): provided, that, for the avoidance of doubt. no Party to this
Agreement, the Equity Commitment Letter or the Limited Guaranty will be considered a Non-
Recourse Party.

“QOption” means an outstanding and unexercised stock option 1o purchase shares of
Commuon Stock.

“Option_Consideration™ means, (1) for cach In-the-Money Option. the amount
cqual to the sum of (A) the Closing Option Consideration and (13) the product obtained by
multiplving (i) the Per Share Additional Merger Consideration by (ii) the aggregate number of
shares of Common Stock underlving the Vested Option as of the Effective Time. less applicable
withholding taxes. and (2) for cach Option that is not an In-the-Moneyv Option, zcro dollars ($0).

“Optionholder Percentage” means the amount. expressed as a pereentage, equal Lo
the quotient obtained by dividing (i) the aggregate number of shares of Common Stock underlving
all Vested Options by (ii) the Fully Diluted Shares.

“Qruanizational_Documents’™ means the Bylaws of the Company. as amended
through the date hereot. and the Articles ot Incorporation.

“Parent Fundamental Representations”™ means the representations and warranties of
the Parent set forth in Sections 4.01. 4.02. 4.06 and 4.10.

“Parent Material Adverse Effect”™ means any change. eflect. event or development
that. individually or in the aggregate. has had or would have a matcrial adverse eftect on the abtlity
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of the Parent or the Merger Sub 10 consummate the transactions contemplated hereby (including
the Equity Financing and the Debt Financing).

“Paving Agent™ means Acquiom Financial [LLC. a Colorado himited liability
company, or another paving agent reasonably acceptable o the Parent and the Securityholder
Representative.

“Permit” means cach approval. permits. membership. registration, certification.
accreditation, consent, order and license of a Governmental Entity,

“Permitted Licns™ means (i) statutory liens for Taxces or other governmental charges
not vet due and pavable or the amount or validity of which is being contested in good faith by
appropriate proceedings by the Company (and for which appropriate reserves have been
established in accordance with GAAP); (i) mechanics™, materialmens’. carriers’, workers'.
warchousemens . repairers” and similar statutory liens arising or incurred in the ordinary course of
business for amounts which are not due and pavable and which are not. individually or in the
aggregate, material (and for which appropriate reserves have been established in accordance with
GAADPY, (ii1) zoning. entitlement. building and other land use regulations imposed by
Governmental Entities having jurisdiction over the Leased Real Property which are not violated
by the current use or occupancy of such Leased Real Property or the current operation of the
Company's business thercon: (iv) covenants, conditions. restrictions. casements and other similar
matters of record altecting title 1o the Leased Real Property which do not materially impair the use
or occupancy of such Leased Real Property in the operation of the Company’'s business currently
conducted thereon: (v) public roads and highways; (vi) non-exclusive licenses ol Intellectual
Property granted to Company customers in the ordinary course of business consistent with pasi
practice: (vi) liens arising under worker’s compensation, unemployment insurance. social sccurity,
retirement and similar legislation {(in cach case to the extent related to amounts not yet duc and
pavable), (vii) purchase moncy liens and liens securing rental pavments under capital leasc
arrangements. and (viii) those items set forth on Schedule 11.01(a).

“Per Share Additional Merger Consideration™ means the amount equal 1o the
quetient obtained by dividing (i) the Additional Merger Consideration by (i) the Fully Diluted
Shares.

“Per Share Closing Merger Consideration™ means the amount equal to the quotient
obtained by dividing (i) (x) the Closing Merger Consideration plus (v) the product of (A) the
exercise price of each In-the-Money Option multiplied by (B} the number of shares of Commaon
Stock underlving cach such In-the-Money Option immediately prior to the Effective Time
{rounded down 1o the nearest whole cent), by (i1) the Fully Diluted Shares.

“Person”™ means an individual. a partnership. a corporation. a limited hability
company, an association. a joint stock company. a trust. a joint venture. an unincorporated
organization or a Governmental Entity or any department. agencey or political subdivision thercof.

“Pro Ratg Share™ means. with respect 1o anv Securityholder. the quotient (expressed
as a percentage) obtained by dividing (a) the sum of (i) the number of shares of Common Stock
held by such Securitvholder immediately prior to the Effective Time and (i) the number of shares
of Common Stock underlving anv Vested Options held by such Securitvholder as of immediately
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privr to the Eftective Time by (b) the Fully Diluted Shares as of immediately prior to the Effective
Time.

“Reference Time” means 12:01 am.. New York time. on the Closing Date.

“Release™ means any release, spill, emission. discharge, leaking, pumping. pouring.
emptying, escaping, dumping, injection, deposit, disposal, dispersal. leaching or migration into the
indoor or outdoor environment or into or out of anyv real property. including the movement of
Hazardous Substances through or in the air. soil. surface water, groundwater or property.

“Restricted Cash™ micans, with respect 1o the Company. the aggregate amount of
cash deposits (excluding security deposits) which is subject to restriction, whether contractual or
pursuant to applicable Law, on the ability of the Company to {reely transler or use such cash for
any lawtul purpose: provided however, that Restricted Cash shall not include any cash deposits
subjeet to a lock-box or other arrangement provided to assist the Company’s management of its
receivables, including. for the avoidance of doubt. its arrangements with Wells Fargo Bank, N.A
or one of Wells Farpo Bank, N.A s Affiliates.

“Sanctioned Country™ means any country or region that is or has been in the last
five vears the subject or target of a comprehensive vmbargo under Sanctions Laws (including.
without limitation. Cuba, Iran, North Korea, Sudan. Svyria. and the Crimea region of Ukraine).

“Sanctions Laws™ means all U.S. and non-U.S. Laws relating to economic or trade
sanctions. including, without limitation. the Laws administered or enforced by the United States
(including by OFAC or the U.S. Department of State) and the United Nations Sccurity Council.

“Sanctioned Person™ means anv individual or entity that is the subject or target of
sanctions or restrictions under Sanctions Laws or Ex-lIm Laws, including: (i) any individual or
entity listed on any applicable U.S. or nun-U.S. sanctions- or export-related restricted party list.
including. without limitation, OFAC’s Specially Designated Nationals and Blocked Persons List:
(i) any entity that is, in the aggregate, 30 percent or greater owned. directly or indirectly, or
otherwise controlled by a person or persons described in clause (i) or (iii) any national of a
Sanctioned Country.

“Securities Act” means the Seeurities Act of 1933, as amended.
“Securitvholder™ means a Common Stockholder or a holder of a Vested Option.

“Software™ means anyv and all (i) computer programs. including any and all
software implementations of algorithms. models and methodologics, whether in source code or
object code. and (it} databases and compilations of data. whether machine readabte or otherwise.

“Spot Rate™ means, (n respect of any amount expressed in a curreney other than the
U.S. dollar. as of any date of determination, the rate of exchange of U.S. dollars for such currency
appearing in the Wall Street Journal published on the Business Day immediately prior to such date
of determination.
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“Stock Option Plan™ means. as applicable, the 2007 MercurvGate International.
Ine. Stock Option Plan. as amended and restated December 23, 2009, and the 2014 MercurvGate
International Stock Award Plan. in cach case. as amended or modtified from time to time.

“Stockholder Percentape™ means the amount. expressed as a percentage. equal Lo
one hundred pereent (100%) less the Optionholder Pereentage.

“Stockholders Agreement™ means the Stockholders Agreement. dated July 1. 2014,
by and among the Company and the Securitvholders signatory thereto, as amended or moditied
{from to time.

~Subsidiary’ means. with respect to any Person, any corporation of which a
majority ot the total voling power of shares of stock entitled (without regard 1o the occurrence of
any contingeney) to vote in the clection of directors. managers or trustees thereof is at the ime
owned or controlled. directly or indirectly, by such Person or one or more of the other Subsidiaries
of such Person or a combination thereof, or any partnership, limited liability company, association
or other business entity of which a majority of the parinership. limited liability company or other
sinilar ownership interest is at the time owned or controlled, directly or indirectly, by such Person
or one or more Subsidiaries of such Person or a combination thereof.  For purposcs of this
detinition. a Person is deemed to have a majority ownership interest in a partnership. limited
liability company, association or other business entity if such Person is allocated a majority of the
eains or losses of such partnership. limited Liability company, association or other business entity
or is or controls the managing member or general partner or similar position of such partnership,
limited lability company. association or other business entity,

~Target Net Working Capital Amount™ means $442,000.

~Tax™ or “Taxes™ means any federal. state, local or foreign income, gross receipts,
franchise. estimated. escheat. abandoned and unclaimed property. alternative minimum. add-on
minimum, sales. use. transfer, real property gains, registration, value added, excise. natural
resourees, severance. stamp, occupation, premium. windfall profit. environmental, customs.
dutics. real property, special assessment, personal property, capital stock, social security.
unemploviment. disabilitv. payroll, license, employvee or other withholding, or other tax. of any
kind whatsoever. including any interest. penalties or additions to tax or additional amounts in
respect of the toregoing.

“Tax Returns™ means any return, election, report. information return or other
document (including schedules or any related or supporting information) filed or required to be
fited with anv Governmental Entity or other authority in connection with the determination,
assessment or collection of any Tax or the administration of any Laws or administrative
reguirements relating o any Tax,

~Transaction Expenses”™ means. to the extent not paid prior to the Effective Time.
(i) all costs, fees and expenses incurred or payable by the Company (including fees and expenses
of investment bankers. attornevs. accountants and other consultants and advisors. including LErnst
& Young LLP and NMRS) retained by the Company in connection with the negotiation. execution
and delivery of this Agreement and the consummation of the transactions contemplated hereby:
(i1) sale bonuses. change of control pavments. relention payments. severance paviments. or similar
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pavments (under agreements or arrangements in place as of immediately prior 1o the Closing and
to which the Company is a party or is otherwise bound) payable by the Company, in cach casc
solely in connection with the execution of this Agreement or the consummation of the transactions
contemplated hereby (including the amount of the employer portion of any employment or sumilar
Taxes pavable with respect thereto): and (i1i) 30% of any Transfer Taxes.

“Transaction Support Agreement” means cach transaction support agreement.
substantially in the form ot Exhibit J attached hereto, by and between the Parent and a Common
Stockholder.

“Unvested Option” means that portion. il anv, of any Option outstanding
immediately prior to the Effective Time that is not a Vestied Option.

~USD Eguivalent™ means. in respect of any amount expressed in a currency other
than the U.S. dollar. the corresponding amount in U.S. dollars resulting from multiplying such
amount in the applicable currency by the Spot Rate.

“Vested Option™ means that portion, if any, of anv Option outstanding immediately
prior 1o the Effective Time that is or becomes vested and exercisable as of the Effective Time.

“Warburg Pincus™ means WP XTI Finance, L.P. and Warburg Pincus X1 Partners,
[..P.. topcther with any successors and affiliated funds.

“WARN Act” means the Worker Adjustment Retraining and Notfication Act off
1988 or any similar state or local Law.

11.02 Other Delinitionat Provisions.

(a) Accounting Terms. Accounting terms that are not otherwise delined
in this Agreement have the meanings given to them under GAAP. To the exient that the
definition of an accounting term defined in this Agreement is inconsistent with the meaning
of such term under GAAP. the definition set forth in this Agreement shall control.

(b) Successor Laws. Any reference 1o any particular Code section or
f.aw shall be interpreted to include any revision of or successor to that section or Law
regardless of how it is numbered or classified.

[1.03 Cross-Reference of Other Definitions.  Each capitalized term listed below 18
defined in the corresponding Scction of this Agreement.

Term Sectivn No.
Acquisition Transaction 5.04

Action 3.11
Agreciment Preface
Anti-Corruption Laws 3.19(b)
Avticles of Merger OB
Assets 3.24
Closing 2.01
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Term

Closing Balance Sheet
Closing Date

Closing Date Notice
Closing Statement
Commitment Letiers
Common Stock

Common Stock Merger Consideration

Company

Company Registered P
Company’s Representatives
Confidentality Agreement
Continuing Emplovees

D& O Indemniticd Party

Debt Commuiiment Letters
Debt Financing

Debt Financing Commitments
Disclosure Schedules

Dispute Resolution Arbiter
Disqualified Individual
Dissenting Share

Dissenting Stockholder
L:ffective Time

Eguity Commitment Letter
Lquity Financing

Zquity Financing Commitment
Escrow Account

Liscrow Agreement

Iscrow Amount

liscrow Excess Amount
Estimated Cash

Estimated Closing Balance Sheet
Estimated Closing Statement
Estimated Indebiedness
Estimated Net Working Capital
Estimated Transaction Expensces
Excluded Shares

FBCA

Fee Letter

Financial Statements
Financing

Financing Commitments
Guarantor

HSR Act

Key Customer

Kev Supplier

Latest Balance Sheet Date
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Section No,

1.09
2.01
2.01
1.09
4.07
3.04
1.02(a)
Preface
3.10(a)
3.07(a)
5.02
6.07(a)
0.02(a)
4.07
4.07
4.07
10.02
1.09
5.08
1.12
1.12
1.01(k)
4.07
4.07
4.07
111
1.1
11
1.10(b)
1.08
1.08
i.08
1.08
1.08
1.08
1.02(¢)
1.01(b)
4.07
3.05
4.07
4.07
Preface
312
25(n)
25(h)
03

L) L) Lt
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Term Section No.
Leased Real Property 3.07
Letter of Transmitial .04
Limited Guaranty Preface
Matenal Contracts 3.09(b)
Merger 1.01¢a)
Merger Sub Preface
New Plans 6.07(a)
NMRS 12.20
Objections Statemient 1.09
Oftering Documents 5.07
Order 3.1
Outside Date 9.01(¢)
Parachute Paviment Walver 5.08
Parent Pretace
Parent Pavments 5.08
Parent’s Representatives 5.02
Partics Preface
Paving Agent Agreement 1.04
Permits 315
Privileged Communications 12.20
Real Property Leases 5.07
Reterence Statement b14
Representative Amount .03
Represcntative Losses 10.01(¢)
Schedule 10.02
Section 280G Pavments 5.08
Securitvholder Representative Preface
Stockholder Approval 7.01(¢)
Shortfall Amount 1.10(b)
Surviving Company 1.01(a)
Tax Procecding 3.08(d)
Trade Control Laws 3.194a)
Transfer Taxes 10.03(a)
Waived Benefits 5.08
Written Consent 7.01(D

ARTICLE X

MISCELLANEOUS

12.01 Press Releases and Communications. No press release or public announcement
related to this Agreement or the transactions contemplated herein. or, prior o the Closing, any
other announcement or communication to the emplovees. customers or suppliers of the Company,
shall be issued or made by any Party without the joint approval of the Parent and. prior to Closing,
the Company or. after the Closing, the Securitvholder Representative, unless required by Law (in
the reasonable opinion of counsel) in which case the Parent and the Company or the Securitvholder
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Representative. as applicable. shall have the right to review such press release. announcenent or
communication prior to issuance, distribution or publication. The Parties agree to keep the terms
of this Agreement confidential, except to the extent and to the Persons to whom disclosure 1s
required by applicable Law or for purposes ol compliance with Tax and financial reporting
obligations: provided, however, that (a} the Company and the Securitvholder Representative may
disclose the this Agreement and terms of hereof to the Sccuritvholders and (b) the Partics may
disclose this Agreement and the terms hereof to their respective employees. accountants. advisors
and other representatives as necessary in connection with the ordinary conduct of their respective
businesses (so long as such Persons agree 1o, or are bound by Contract to, keep the terms of this
Agreement confidential and so long as the Partics shall be responsible to the other Parties for
breach of this Section 12.01 or such confidentiality obligations by the recipients of its disclosure);
amdd. provided. further, however. without the consent of the Parent. the Company or the
Securitvholder Representative. Warburg Pincus and the Parent and its Affiliates may provide the
financial terms of this Agreement and general information about the subject matter ol this
Agreement to their respective limited partners and prospective limited partners on a confidential
basis in connection with fund raising. marketing, informational or reporting activitics in the
ordinary course ol business. Notwithstanding anvthing in this Agreement to the contrary, only
after the Closing and the public announcement of the Merger (if any), the Sceuritvholder
Representative shall be permitted o publicly announce that it has been engaged o serve as the
Securitvholder Representative in connection with the Merger as long as such announcement doces
not disclose any of the other terms of this Agreement. the Ancillary Agreements or the transactions
contemplated herein and therein.

12.02 Expenses.  Except as otherwise expressly provided herein or in the Equity
Commitment Letter or the Limited Guaranty, cach of the Company. the Securityvholders, the Parent
and the Merger Sub shall pay all of their own fees and expenses incurred in connection with this
Agreement and the transactions contemplated by this Agreement. including the fees and
disbursements of counsel, financial advisors and accountants.

12.03 Notices. Al notices. demands and other communications to be given or delivered
under or by reasen of the provisions of this Agreement shall be in writing and shall be deemed to
have been given (a) when personally delivered. (b) when transmitted {(except it not a Business Day
then the next Business Dav) via facsimile machine to the number set out below or via electronic
mail 1o the address(es) sct out below if the sender on the same day sends a confirming copy of
such notice by a recognized overnight delivery service (charges prepaid), (¢) the day following the
dav (except it not a Business Day then the next Business Day) on which the same has been
delivered prepaid to a reputable national overnight air courier service or (d) the third Business Day
following the day on which the same is sent by certified or registered mail. postage prepaid.
Notices, demands and communications. in cach case 1o the respective Parties, shall be sent to the
applicable address set forth below. unless another address has been previously specified in writing
by such Party:

Notices 1o the Parent, Surviving Company and/or the Merger Sub:

MGI Intermediate Holdings. Inc.
c/o Summit Partners. L.P.

200 Middlefield Road. Suite 200
Menlo Park. CA 94023
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Atn: C.l Fuzgerald
Peter Rottier
Scott Ferguson
Facsimile No.: (630) 321-1188
with a copy to (which shall not constitute notice):

Kirkland & Elhis LLP

300 North LaSalle

Chicago, 1L 60654

Aun: Brian C. Van Klompenbery, P.C,
Jon-Micheal A. Wheat, P.C,

Facsimile No.: (312) 862-2200

Email: bvanklompenberg@kirkland.com
jwheat@@kirkland.com

Notices to the Securitvhoelder Representative and, after the Closing. to the
Securitvholders:

Sharcholder Representative Services
930 17 Street. Suite 1400

Denver, CO 80202

At Managing Director

Facsimile No.: (303)623-0294
Email: deals@srsacquiom.com

with a copy to (which shall not constitute notice):

Nelson Mullins Rilev & Scarborough LLLP
201 17" Street NW, Suite 1700

Atlanta, GA 30363

Altention: Brian Galison

Facsimile: (404) 322-6030

Notices o the Company:

MercurvGate International. Inc,
200 Regeney Forest Dr., Suite 400
Cary. NC 27318

Aun: Daniel Graham

with copies 1o (betore the Closing) (which shall not constitute notice):

Nelson Mulling Riley & Scarborough LLP
201 17" Street NW, Suite 1700

Atlanta. GA 30363

Attention: Brian Galison

IFacsinle: (404) 322-6050
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12.04 Assignment. This Agreement and all of the provisions hereof shall be binding upon
and inure to the benetit of'the Partics and their respective successors and permitied assigns. except
that neither this Agreement nor any of the rights, interests or obligations hereunder may be
assigned or delegated by the Parent. the Merger Sub or the Securitvholder Representative {on
behalf of the Securitvholders) without the prior written consent of the non-assigning Partics;
provided, that this Agreement. and all rights, interests and obligations hereunder, may be assigned.
in whole or in part. without consent. by the Parent and the Merger Sub to any of their respective
Aftihiates. for collateral security purposes to any Persons providing financing to the Parent, the
Merger Sub or the Surviving Company pursuant 1o the terms thereof (including for purposes of
creating a sceurity interest herein or otherwise assigning as collateral in respeet of such financing).
or to any Person that acquires all or a material portion of the capital stock or other equity inierests
or the assets or business of the Parent in any form of transaction. No assignment shall relieve the
assigning party of anv ol 1ts obhigations hercunder.

12.05 Severabilitv.  Any term or provision of this Agreement that is invahid or
unenforceable in anv situation in any jurisdiction shall not aftect the validity or enforceability off
the remaining terms and provisions hereof or the validity or enforceability of the oftending term
or provision in any other situation or in any other jurisdiction. If"the final judgment of a court of
competent jurisdiction declares that any term or provision hereot'is invalid or unenforceable, the
Parties agree that the court making the determination of invalidity or unenforceability shall have
the power to reduce the scape, duration or arca of the term or provision, to delete speeitic words
or phrases, or to replace any invalid or unenforceable term or provision with a term or provision
that is valid and enforceable and that comes closest 1o expressing the intention of the invalid or
unenforeeable term or provision. and this Agreement shall be enforceable as so modificd after the
expiration of the time within which the judgment may be appealed.

12.06 References.  The table of contents and the scction and other headings und
subheadings contained in this Agreement and the exhibits hereto are sotely for the purpose of
reference. are not part of the agreement of the Parties. and shall not in any way affect the nicaning
or interpretation of this Agreement or any exhibit hereto.  All references to days (excluding
Business Davs) or months shalt be deemed references to calendar days or months. All references
o %" shall be deemed references o United States dollars, Unless the context otherwise requires,
any reference to a “Section,” “Exhibit,” "Disclosure Schedule™ or “Schedule™ shall be deemed to
refer o a section of this Agreement. an exhibit 1o this Agreement or a schedule to this Agreement.
as applicable. The words “hereof.” “herein™ and “hercunder” and words of similar import referring
to this Agreement refer to this Agreement as a whole and not o any particular provision of this
Agreement. The word “including™ or any variation thereof means “including. without limitation”
and shall not be construed to limit any general statement that it tollows to the specitic or similar
itlems or matters immediately following it. Words denoting any gender shall include all genders
(including the neutral gender). Where a word is defined herein. references to the singular shall
include references to the plural and vice versa. The phrase “to the extent™ means “the degree by
which™ and not =i, The words “cither,” “or.” "neither.”” “nor’™ and “any™ are not exclusive, The
phrase “made available to™ and phrases of similar import means. with respect o any information,
document or other material of the Company. that such information, document or matcrial was
made available for review in the virtual data room cstablished by the Company or its
representatives in connection with this Agreement prior to the exccution of this Agreement or
actually delivered (whether by physical or electronic delivery) to the Parent or its representatives
at least two (2) Business Davs prior to the execution of this Agreement,
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12.07 Construction; Schedules. The language used in this Agreement shall be deemed to
be the language chosen by the Parties to express their muwal intent, and no rule of strict
construction shall be applied against anv Person. No Party shall use the fact of the sctting of the
amounts or the fact of the inclusion of anv item in this Agreement or the Disclosure Schedules or
I“xhibits in anv dispute or controversy between the Parties as to whether any obligation. item or
matier not described or included in this Agreement or in any Schedule or Exhibit is or is not
required 1o be disclosed (including whether the amount or items are required to be disclosed as
material or threatened) or is within or outside of the ordinary course of business for purposes of
this Agreement. The information contained in this Agreement and in the Disclosure Schedules
and Exhibits hereto is disclosed solely for purposes of this Agreement. and no informaton
contained herein or therein shall be deemed to be an admission by any Pariy to any third party ol
anv matter whatsoever (including any violation of Law or breach of contract).

12.08 Amendment and Waiver.  Any provision of this Agreement or the Disclosure
Schedules hereto may be amended or waived only in a writing signed (a) in the case of any
amendment. by the Parent, the Company (or the Surviving Company following the Closing) and
the Securitvholder Representative and (b) in the case of a waiver. by the Party or Parties waiving
rights hereunder; provided, however, that after the receipt of the Stockholder Approval, any
amendment to this Agreement which would require the further approval by the stockholders of the
Company in accordance with the FBCA shall be effective only to the extent such further approval
by such stockholders has been obtained with respect 1o such amendment. No waiver of any
provision hereunder or any breach or default thereot shall extend 10 or affect in any way any other
provision or prior or subsequent breach or default.  Notwithstanding anything 10 the contrary
comtained herein. Section 9.02. Section 12.10. Section 12.11. Section 12.15(b), Section 12.16(b).
Scction 12.18(b) and this Section 12.08 (and in cach case. the definitions related thereto) may not
be madilied. waived or terminated in a manner that is materially adverse to the sources of the
Financing without the prior written consent of the sources of the Financing.

12.09 Complete Apreement.  This Agreement, the Equity: Commitment Letter, the
Limited Guaranty and the documents referred to herein (including the Confidentiality Agreement)
and ather documents exccuted in connection herewith or at the Closing contain the complete
agreement between the Parties and supersede any prior understandings. agreements or
representations by or between the Parties. written or oral. which may have related to such subject
matter in anv way, including any data room agreements, bid letters, term sheets, summary issucs
I1sts or other agrcements.

12.10 Third Party Beneficiaries. Certain provisions of this Agreement are intended for
the benefit of the Sccuritvholders and shall be enforceable by the Sccuritvholder Representative
on behalf of the Securitvholders; provided, that no Securitvholder shall have the right 1o dircetly
take any action or enforce any provision of this Agreement. it being understood and agreed that all
such actions shall be taken solely by the Securitvholder Representative on behalt of the
Sceuritvholders as provided in Scction 1001 hereof. In addition, (a) the Securityholder
Representative shall have the right. but not the obligation, to enforce any rights of the Company
or the Securitvholders under this Agreement. (b) Warburg Pincus shall have the right to enforce
its rights under Sections 12.01 and 12.20. (c) the former directors and officers of the Company
shall have the right 1o enforce their respective rights under Section 6.02, (d) the financing sources
under the Debt Financing Commitments shall have right to enforce their rights under Section 9.02,
Section 12.15¢(b) and Section 12.16(b) and {¢) NMRS shall have the right o enlorce its rights under
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Section 12.20. Except as otherwise expressly provided herein, nothing expressed or referred 1o in
this Agreement shall be construed to give any Person other than the Parties to this Agreement any
legal or equitable right, remedy or claim under or with respect o this Agreement or any provision
ol this Agreement, other than Section 12.08. Section 12,11, Section 2.1 8(b) and this Secuion 12,10
(and in cach case, the definitions related thereto) which will also be for the benefit of among others,
the sources of Financing,

i2.11 Waiver_of Trial by Jurv. THE PARTIES TO THIS AGREEMENT EACH
HEREBY WAIVES. TO THE FULLEST EXTENT PERMITTED BY LAW, ANY RIGHT TO
TRIAL BY JURY OF ANY CLAIM, DEMAND., ACTION OR CAUSE OF ACTION
(A) ARISING UNDER THIS AGREEMENT OR (B) IN ANY WAY CONNECTED WITH OR
RELATED OR INCIDENTAL TO THE DEALINGS OF THE PARTIES HERETO IN RESPECT
OF THIS AGREEMENT OR ANY OF THE TRANSACTIONS RELATED HIEERETO,
(INCLUDING THE FINANCING) IN EACH CASE WHETHER NOW EXISTING OR
HEREAFTER  ARISING. AND  WHETHER IN CONTRACT, TORT. EQUITY OR
OTHERWISE. THE PARTIES TO THIS AGREEMENT EACH HEREBY AGREES AND
CONSENTS THAT ANY SUCH CLAIM. DEMAND, ACTION OR CAUSE OF ACTION
SHALL BE DECIDED BY COURT TRIAL WITHOUT A JURY, AND THAT THE PARTIES
TO THIS AGREEMENT MAY FILE A COPY OF THIS AGREEMENT WITH ANY COURT
AS WRITTEN BEVIDENCE OF THE CONSENT OF THE PARTIES HERETO TO THE
WAIVER OF THEIR RIGHT TO TRIAL BY JURY.

12.12 Parent Deliveries. The Parent agrees and acknowledges that all documcents or other
items delivered or made available to the Parent’s Representatives shall be deemed 1o be delivered
or made available. as the case may be. 1o the Parent for all purposcs hercunder.

12.13 Delivery by Facsimile or Email. This Agreement and any signed agreement entered
into in connection herewith or contemplated hereby. and any amendments hereto or thereto. to the
extent signed and delivered by means of a tacsimile machine or scanned pages via clectronic mail,
shall be treated in all manner and respects as an original contract and shall be considered to have
the same binding lepal effects as if it were the original signed version thereot delivered in person.
At the request of anv Party herelo or to any such contract. cach other Party hereto or thereto shall
re-execute original forms thercof and deliver them to all other Parties. No Party hereto or 1o any
such contract shall raise the use of a facsimile machine or email 1o deliver a signature or the fact
that anv signature or contract was transmitted or communicated through the use of tacsimile
machine or email as a defense 1o the Tormation of a contract and cach such Party forever waives
any such defense. This Agrecmient is not binding unless and until signature pages are executed
and delivered by cach of the Company. the Parent, the Merger Sub and the Sceurityholder
Representative.

12.14 Counterparts. This Agreement may be executed in muluple counterparts, any one
of which need not contain the signature of more than one (1) Party. but all such counterparts taken
together shall constituie one and the same instrument.

12.15 Governing Law.

(a) All issues and questions concerning the construction, validity,
interpretation and enforceability of this Agreement and the exhibits and schedules hereto
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shall be governed by, and construed in accordance with, the Laws of the State of Delaware,
without giving effect to any choice of Law or contlict of Law rules or provisions (whether
of the State of Delaware or any other jurisdiction) that would cause the application of the
l.aws of anv jurisdiction other than the State of Delaware.

(b) Nowwithstanding anything to the contrary contained in this
Agreement, cach of the parties hereto agrees that, except as specifically set forth in the Debt
Commitment Letter. all claims or causes of action (whether at Taw or in equity, in contract
or in tort or otherwise) against any of the financing sources under the Debt Financing
Commitments in anv way relating to the Debt Commitment Letters or the performance
thereot or the tinancings contemplated thereby, shall be exclusively governed by, and
construed in accordunce with. the internal laws of the State of New York. without giving
¢ffeet to principles or rules or conflict of laws to the exient such principles or rules would
require or permit the application of laws of another jurisdiction.

12,16 Jurisdiction.

(w) Any suit, Action or proceeding secking to entoree any provision of,
or based on any matter arising out of or in connection with, this Agreement or the transactions
contemplated hereby {whether at law or in equity, in contract or in tort) shall be brought and
determined exclusively in the Delaware Court ol Chancery of the State ot Delaware;
provided, that if the Delaware Court of Chancery does not have jurisdiction, any such suit,
Action or proceeding shall be brought exclusively in the United States District Court for the
District of Delaware or any other court of the State of Delaware. and cach of the Partics
hereby consents to the exclusive jurisdiction of such courts (and of the appropriate appellate
courts therefrom) in anv such suit. Action or proceeding and irrevocably waives, 1o the fullest
extent permitted by Law, any objection which it may now or hereafier have to the laving of
the venue of any such suit. Action or proceeding in any such court or that any such suit.
Action or proceeding which is brought in any such court has been brought in an inconvenient
forum. Process in any such suit, Action or proceeding may be served on any Party anviwhere
in the world. whether within or without the jurisdiction of any such court. Without limiting
the foregoing. cach Party agrees that service of process on such Party as provided in Section
12.03 shall be deemed effective service ol process on such Party,

(b) Notwithstanding  the  foregoing  and  without  himiting
Section 12.16(a). ¢ach of the Parties hereto agrees that it will not bring or support any suit.
Action, proceeding. cross-claim or third party claim of any kind or description, whether in
law or in equity, whether in contract or in tort or otherwise, against the financing sources
under the Debt Financing Commitments in any way relating to this Agreement. the Debt
Financing or anv of the transactions contemplated hereby or thereby, including any dispute
arising out ot or relating in any way to the Debt Commitment Letters or any other letter or
agreement related 1o the Debt Financing or the performance thereof, in any forum other than
the federal and New York state courts located in the Borough of Manhattan within the City
of New York.

12.17 Remedies Cumulative. Except as otherwise provided herein, any and all remedies
herein expressly conferred upon a Party shall be deemed cumulative with, and not exclusive of;
anv other remedy conferred hereby, or by Law or equity upon such Party, and the exercise by a
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Party of anv one remedy shall not preciude the exercise of any other remedy.  Although the
Company may pursuc both a grant of specific performance and monetary damages. under no
circumstances will the Company be permitied or entitled 10 receive both a grant of specific
performance that results in the occurrence of the Closing and monetary damages (other than
reimbursement ot costs expended to obtain speeific performance).

12.18 No Recourse.

(a) Notwithstanding anv provision of this Agreement or otherwise. the
Parties 1o this Agrecment agree on their own behall and on behall” of their respective
Subsidiaries and Affiliates that this Agreement may ondy be enforeed against, and any action,
suit or ¢laim for breach of this Agreement may only be made against, the Parties to this
agreement, and no Non-Recourse Party of a Party to this Agreement shall bave any Lability
relating to this Agreement or any of the transactions contemplated herein (except under the
Fquity Commitment [etter of Limited Guaranty (to the extent expressly provided therein));
provided. that this Section 12.18 shall not apply 1o Section 10.01. which shall be enforceable
by the Securitvhaolder Representative in its entirety against the Securitvholders.

{(b) Notwithstanding anything 1o the contrary  contained in this
Agreement. (i) neither any parly hereto nor any of their respective subsidiaries, affiliates,
dircctors. ofticers. emplovees. agents, partners. managers. members or stockholders (in cach
case. other than the Merger Sub and. from and after the Eftective Time. the Surviving
Company) shall have any rights or claims against any ot the financing sources under the Debt
Financing Commitments. in any way relating to this Agreement or any of the transactions
contemplated by this Agreement. or in respect of any oral representations made or alleged to
have been made in connection herewith or therewith. including any dispute arising out ot or
relating in any way to the Debt Commitment Letter or the performance thereof or the
financings contemplated thereby, whether at law or equity. in contract, in tort or otherwise
and (ii) no Debt Financing Source shall have any liability (whether in contract, in tort or
otherwise) to any party hereto or any of their respective subsidiaries, affiliates, directors,
officers. emplovees. agents. partners, managers, members or stockholders for any obligations
or liabilities of any party hereto under this Agreement or for any claim based on. in respect
of, or by reason of, the transactions contemplated hereby and thereby or in respect of any
oral representations made or alleged to have been made in connection herewith or therewith,
including any dispute arising out of or relating in any way to the Debt Comimitment Letter
or the performance thereof or the Debt Financing {in cach case. other than the Merger Sub
and. trom and after the Effective Time. the Surviving Company), whether at law or equity,
in contract. in tort or otherwise.

1219 Specitic Performance.

(a) l:ach of the Parties acknowledges that the rights of cach Party to
consummate the transactions contemplated hereby are unique and recognizes and atfirms
that in the event of a breach of this Agreement by any Party, money damages may be
inadequate and the non-breaching Party may have no adequate remedy at Law. Accordingly,
the Parties agree that prior to a valid termination of this Agreement in accordance with this
Agreement, subject to and without limiting Sections 12.19(b) or {c) below (if applicable).
such non-breaching Party shall have the right. in addition to any other rights and remedies
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existing in its favor at Law or in equity. to enforce its rights and the other Party’s obligations
hereunder nat only by an Action or Actions for damages but also by an Action or Actions for
specific performance, injunctive and/or other equitable reliet” (without posting of bond or
other security). The Parties expressly agree that the Company shall be entitled to specific
performance as a third party beneficiary or party. as applicable, under the Equity
Commitment Letter and the Fimited Guaranty. subject to the respective terms thereof. Lach
ol the Parties agrees that it shall not oppose the granting of an injunction, specific
performance and other equitable relief when expressly available pursuant to the terms of this
Agreement, and hereby waives (x) any detenses in any Action for an injunction, specific
performance or other equitable relief; including the defense that the other Parties have an
adequate remedy at Law or an award of specitic performance 1 not an appropriate remedy
for any reason at Law or equity. and (¥) any requirement under Law to post a bond,
undertaking or other security as a prerequisite 1o obtaining cquitable rehief.

(b) Notwithstanding anyvthing in thrs Agreement to the contrary, the
Partics hereby acknowledge and agree that the Company shall be entitled to specific
performance o cause the Parent and/or the Merger Sub to consummate and obtain the Equity
Financing and 1o cause the Parent and/or the Merger Sub to effect the Closing in accordance
with Section 2.01. in each casc. if (i) alt conditions in Section 7.01 have been satisfied or
waived (other than those to be satistied at the Closing itself, cach ol which is capable of
being. and is. satisfied or waived upon the Closing) at the time when the Closing would have
occurred pursuant to the terms hereof and remain satisfied or waived. and (i1) the Company
has confirmed in a written notice delivered to the Parent that (A} all conditions set forth in
Section 7.02 have been satistied (other than those 1o be satisfied at the Closing itself, cach of
which is capable olbeing. and is. satistied upon the Closing) or that it is willing to waive any
unsatisiied conditions in Scction 7.02 at the Closing, and (B) il the Equity Financing were
funded, it would take such actions that are within its control to cause the Closing to oceur in
accordance with this Agreement.

(©) To the extent the Parent or the Merger Sub brings any Action, claini.
complaint or other proceeding. in cach case, before any Governmental Entity to enforce
specilically the performance of the terms and provisions of this Agreement prior to the
Closing. the Owside Date shall automatically be extended by (1) the amount of time during
which such Action. claim. complaint or other procceding s pending, plus twenty (20)
Business Days. or (it) such other time period established by the court presiding over such
Action, claim, compiaint or other proceeding.

12.20 Waiver of Conflicts. Recognizing that Nelson Mulling Riley & Scarborough LIEP
("NMRS") has acted as legal counsel to certain of the Securitvholders (including Warburg Pincus
and its Affiliates) and the Company and its Affiliates prior to the Closing. and that NMRS intends
to act as legal counsel to certain of the Securitvholders (including Warburg Pincus and 1ts
Affiliates) after the Closing. cach of the Parent and the Surviving Company (including on behalf
of the Company) hereby waives. on its own behalf and agrees 10 cause its Atfiliates to waive. any
conflicts that may arise in connection with NMRS representing any of the Sceuritvholders
(including Warburg Pincus and its Atffiliates) and/or its Affiliates after the Closing as such
representation may relate to the Parent. the Company or the transactions contemplated herein. In
addition, all  communications involving attormev-client  communications  between  any
Sccuritvholders (including Warburg Pincus and its Affiliates) and its Affiliates in the course of the
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negotiation, documentation and consummation ol the transactions contemplated  hereby
(collectively. the “Privileged Communications™) shall be deemed 1o be privileged attorneyv-client
communications that belong solely to such Sccuritvholders and their Affiliates (and not the
Company).  Accordingly. the Company shall not have access to any such Privileged
Communications. or to the files of NMRS relating to such engagement. whether or not the Closing
shall have oceurred. Without limiting the generality of the foregoing. upon and after the Closing,
(1) the applicable Securitvholders and their Affitiates {and not the Company) shall be the sole
holders of the attornev-client privilege with respect to the Privileged Communications, and neither
the Company nor the Surviving Company shall be a holder thereof, (i1) to the extent that files of
NMRS in respect of such cngagement constitute property of the client, only the applicable
Securitvholders and their Affiliates (and not the Company) shall hold such property rights and (i)
NMRS shall have no dutv whatsoever to reveal or disclose any such Privileged Communications
or files 10 the Company by reason of any attorney-client relationship between NMRS and the
Company or otherwise. Notwithstanding the foregoing, in the event that a dispute arises between
the Parent or the Company and a third party (other than a party 1o this Agreement or any of their
respective Aftiliates) afier the Closing. the Surviving Company (including on behalf of the
Company) may assert the attorney-client privilege 1o prevent disclosure of confidential
communications by NMRS 1o such third party; provided, however. that the Surviving Company
may not waive such privilege without the prior written consent of the Sccuntyholder
Representative. on behalf of the Securitvholders. In the event the Parent or the Surviving Company
is legally required or requested by any Govermmental Entity 1o access or obtain a copy of all or a
portion of the Privileged Communications. the Parent or the Surviving Company. as applicable,
shall be entitled 1o access or obtain a copy of and disclose the Privileged Communications to the
extent necessary to comply with any such legal requirement or request; provided that the Parent
shall promptly notify the Securitvholder Representative in writing (prior to the disclosure by the
Parent or the Surviving Company, as applicable. of any Privileged Communications to the extent
reasonably practicable) so that the Securitvholder Representative can seek a protective order and
the Parent agrees 10 use commercially reasonable efforts (at the sole cost and expense of the
Sccuritvholder Representative on behalf of the Securityholders) to assist therewith.,

12.21 USD Equivalent. To the extent computation of any amountis contemplated by this
Agreement (including the Merger Consideration. the Final Merger Consideration and any of the
thresholds or other amounts contemplated by Article VII) include a currency other than U.S.
dollars. such amounts shall be converted to U.S. dollars using the USD Lquivalent; provided.
however. that when determining the Final Merger Consideration and any pre-closing or post-
closing computations thereof Tor purposes of Section 1.10. the USD Equivalent shall be determined
using the Spot Rate on the Closing Date.
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IN WITNESS WHEREOF. the Partics have exceuted this Agreement and Plan of Merger on the
day and vear first above written.

Parent: "ERMEDIATE HOLDINGS, INC.
I}‘S/ C.f."]"/ilzg:'.'rmf\b
Its: President

Merger Sub: MGI MERGER SUB, INC.

I
By: CJ Fizgerald
[ts: President

[Signanue Page 1o Merger Agreement]
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IN WITNESS WHEREOF, the Parties have executed this Agreement and Plan of Merger on the
day and year first above written.

Company: MERCURYGATE INTERNATIONAL, INC.
Monica Woodewm
By:
Its; _CkO

[Signature Page 10 Merger Agreement]
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IN WITNESS WHEREQF, the Parties have executed this Agreement and Plan of Merger
on the day and year first above written.

Securityholder Representative: SHAREHOILDER REPRESENTATIVE
SERVICES LLC,
solely in its capacity as the Sceurityholder
Representative

By: £‘“{‘(" i

Name; Radha Subramanian

li$' Senior Director
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AMENDMENT NO. |
TO
AGREEMENT AND PLAN OF MERGER

THIS AMENDMENT NO. 1 TO AGREEMENT AND PLAN OF MERGER (this
“Amendment”) 1s entered into as of August 22, 2018, by and among MercuaryGate International.
Inc.. a Florida corporation (the “Company™). MGI Intermediate Holdings, Inc.. a Delaware
corporation (the “Parent™). MGI Merger Sub, Inc.. a Florida corporation and wholly owned
Subsidiary of the Parent (the ~“Merger Sub™). and Sharcholder Representative Services LLC. a
Colorado limited liability company, solelv in its capacity as the representative, agent and atorney -
in-tact for the Companv's sccuritvholders (the “Sccuritvholder Representative™). Capitalized
terms used herein and not otherwise defined shall have the meanings set forth in the Merger
Agreement (as defined below).

WHEREAS. the parties hereto have entered into that certwin Agreement and Plan of
Merger, dated as of Julv 23, 2018 (the “Merger Agreement™), pursuant to which (among other
things) the Merger Sub will be merged with and into the Company, with the Company surviving
as the wholly owned subsidiary of Parent; and

WHEREAS. pursuant to Section 12.08 of the Merger Agreement. the parties may amend
the Merger Agreement at any time with a written instrument signed by the Parent. the Company
and the Sccurnvholder Representative.

NOW. THEREFORI. in consideration ol the premises and the mutual agrecments
contained herein and tor other good and valuable consideration the sufliciency of which is hereby

acknowledged. the undersigned hereby agree as follows:

1. Amendmenis to Merser Agreement.

(a) Addition of Certain Detined Terms. The following definitions shall be
added in the appropriate alphabetical order to Section 11.01 of the Merger Agreement:

“Rollover_Agreements™ means the Contribution and  Exchange
Agreements, cach dated on or prior to the Closing Daie, entered into by and
among Topeo. on the one hand. and cach of the Rollover Sccurityholders,
on the other hand.

“Rollover Amount” means the sum of the “Rollover Amounis™ set
forth in the Rollover Agreements,

“Rotlover Shares™ means the shares of Common Stwock contributed
bv the Rollover Sceuritvholders o Topeo pursuant o the Rollover
Agrecments,

“Rollover Securitvholders™ means vach Scecurityholder that is party
to a Rollover Agreement.

KES618l1245 b
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“Rollover  Transaction”™ means. collectively. the  transactions
contemplated by the Rollaver Agreements.

[opco™ means MGI Holding Company. LP. a Delaware limited
partnership.

(b) Amendment to Certain Defined Terms. The defined terms below are hereby
deleted in their entirety and replaced with the following:

~Ancillary Agreements” means the Escrow Agreement, the Paving
Agent Agreement, each Transaction Support Agreement. the Rollover
Agreements and cach other agreement. certificate. instrument or other
document contemplated by this Agreement.

“Closing Merwer Consideration™ means (1) the Base Consideration.
minus (i1) the amount of” Estimated Indebiedness. plus (ii1) the amount, if
anv, by which the Estimated Net Working Capital exceeds the Target Net
Working Cuapital Amount. minus (iv) the amount, il any, by which
I'stimated Net Working Capital is less than the Target Net Working Capital
Amount, plus (v) the amount of Estimaied Cash, minus (vi) the amount of
the Estimated Transaction Expenses, minus (vii) the Escrow Amount,
minus (viii) the Representative Amount, minus (ix) the Rollover Amount.

(C) Amendment to Section [L10. Section 1.10 of the Merger Agreement is
hereby deleted in its entirety and replaced with the following:

1.10 Post-Closing Adjustment Pavment,

(a) [1"the Final Merger Consideration is greater than the Closing
Merger Consideration. (i) the Parent shall promptly (but in any event within
two (2) Business Davs following the final determination of the Final Merger
Consideration) pay to (A) the Paving Agent (for distribution to the Common
Stockholders and the Rollover Sceuritvholders in accordance with the
Paving Agent Agreement) the Stockholder Percentage of the amount of
such difterence (less any fees and expenses) by wire transter of immediately
available funds to an account designated in writing by the Paying Agent to
the Parent and (B) the Surviving Company (for distribution to the holders
of the Vested Options) the Optionholder Percentage of the amount of such
difference (less any fees and expenses) by wire transfer of immediately
available funds to an account designated in writing by the Surviving
Company and (ii) the Securitvholder Representative and the Parent shall
deliver joint written instructions to the Escrow Agent to cause the Escrow
Agent 1o pay to (x) the Paving Agent the Stockholder Percentage of the
funds in the Escrow Account (less any fees and expenses) for the benefitof
the Common Stockbolders and the Rollover Securttyholders, and the Paving
Agent shall promptly distribute to cach Common Stockholder and cach
Rollover Securitvholder its applicable portion thereof in accordance with
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the Paving Agent Agreement and (v) the Surviving Company (for
distribution to the holders of the Vested Options) the Optionholder
Percentage of the funds in the Escrow Account (less any fees and expenses).

(b) If the Final Merger Consideration is equal o or less than the
Closing  Merger Consideration. the Parent and  the  Securityholder
Representative (on behalf of the Sceuritvholders) shall promptly (butin any
event within two (2) Business Davs) deliver ajoint written instruction to the
Escrow Agent to pay 1o the Parent the absolute value of such difterence. it
anv (the “Shortfall Amount™). by wire transfer of immediately available
funds to one (1) or more accounts designated by the Parent. The Shortfall
Amount shall be paid solely from the funds available n the Escrow
Account. In the event that the funds available in the Escrow Account are in
excess of the Shortdall Amount (such excess, the “Escrow Excess
Amount™), the Sceuritvholder Representative and  the  Parent  shall
simultancously with the delivery of the instructions described in the first
sentence of this Section 1.10(b). deliver joint written instructions to the
Escrow Agent to pay to (i) the Paving Agent the Stockholder Percentage ot
the Iscrow Excess Amount (less any fees and expenses) for the benetit of
the Common Stockholders and the Rollover Securitvholders. and the Payving
Agent shall promptly distribute 1o each Common Stockholder and cach
Rollover Sccuritvholder its applicable portion thereof in accordance with
the Paving Agent Agreement and (i) the Surviving Company  (for
distribution to holders ot the Vested Options) the Optionholder Percentage
of the Escrow Excess Amount (less any fees and expenses). The
Sccuritvholders and the Securitvholder Represeniative shall not have any
liability for anv amounts due pursuant to Section 1.09 or this Scction 1.10
except o the extent of the tunds available in the Escrow Account.

{(d) New Section 1,13, Article [ of the Merger Agreement is hereby amended to
insert the following as a new Section 1.13:

[.15  Management Rollover Transaction. Prior to the Closing,
Topeo and the Rollover Securitvholders. if any, shall have entered into the
Rollover Agreements. pursuant to which each Rollover Securityholder shall
contribute 10 Topeo such Rollover Securitvholder’s Rollover Shares in
exchange for the number of Preferred Units of Topco set forth in such
Rollover Sccuritvholder's Rollover Agreement (and in licu of the applicable
Per Share Closing Merger Consideration such Rollover Sccuritvholder
would have otherwise received in respect of his Common Stock pursuant 10
Section 1.02(a)). in cach case. effective as of immediately prior lo the
Closing. Immediately following the consummation of the Rollover
Transaction. Parent shall cause Topco to contribute the Rollover Shares 1o
Parent and Parent shall accept the Rollover Shares. in cach case eftecuve
immediately prior to the Effective Time. For the avoidance of doubt.
nothing in this Agreement {including this Section 1.13) is intended 10
modifv any Rollover Seeuritvholder’s right to receive the purtion of the
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Additional Merger Consideration due to such Rollover Sccuritvholder
pursuant 10 this Agreement in respecet of any shares of Common Stock
(including anv Rollover Shares) held by such Rollover Sccuritvholder and,
notwithstanding anvthing to the contrary in this Agreement, the Paving
Agent shall make such pavments of the Additional Merger Consideration to
the Rollover Sccuritvholders if and when such amounts would have been
pavable pursuant o the terms of this Agreement 1 the transactions
contemplated by the Rollover Agreements were not consumed and the
Rollover Shares were instead converted to the right to receive the amounts
of cash set forth in Section 1.02 of this Agreement.

(¢) Amendment to Section 2.01. Section 2.01 of the Merger Agreement is
hereby deleted in its entirety and replaced with the following:

2.01  The Closing. The closing of the transactions contemplated
bv this Agreement (the “Closing™) shall take place (a) at the offices of
Netson Mullins Riley & Scarborough LLP located at 201 17th Street NW,
Atlanta, Georgia 30363 at 10:00 a.m. local time on the later to occur of (i)
the second Business Dav following full satisfaction or (o the extent
permitted by applicable law) watver of all of the conditions set forth in
Article VI hereo!f (other than those to be satisfied at the Closing itsclf, but
subject to the satisfaction or waiver of such conditions). and (i1) August 23,
2018. or (b) at such other place. date and/or time as is mutually agreed to in
writing by the Parent and the Company. The date and time of the Closing
are referred to herein as the “Closing Date.”

H Amendment 1o Section 11.03. Section 11.03 of the Merger Agreement 1s
hereby amended by deleting ~Closing Date Notice™ therefrom.

2. Effect of Amendment. All terms and provisions of the Merger Agreement shall
continue in full force and effect except as expressly modificd by this Amendment. Each referenee
in the Merger Agreement (or in any and all instruments or documents provided for in the Merger
Agreement or delivered or 0 be delivered thereunder or in connection therewith) to “this
Agreement,” “hereunder,” “hereof.” or words of like import shall, except where the context
otherwise requires, be deemed a reference to the Merger Agreement as amended hereby.

-

3. Counierparts. This Amendment may be executed in multiple counterparts. any one
of which need not contain the signature of more than one (1) party. but all such counterparts taken
together shall constitute one and the same instrument.

4. Headings. Headings contained in this Amendment are for reference purposes only
and will not affect in anv way the meaning or interpretation of this Amendment.

5. Incorporation ot Other Provisions. The terms and provisions of Sections 12.01.
12.02, 12.03, 12.04. 12.05. 12.11, 12.15 and 12.16 of the Merger Agrecment are incorporated
herein by reference as if set forth herein in their entirety and shall apply muaatis mutandis 10 this
Amendment.
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IN WITNESS WHERILEOF, the parties hereto have executed this Amendment No. 1 to
Agreement and Plan of Merger as of the date first above written.

Company:

Parent:

Securitvholder Representative:

MERCURYGATE INTERNATIONAL, INC.

DotuSngred by.

By Mewica NVsedrie

- — e e
Name: Monica Wooden
Its: Chiel Executive Officer

MGIINTERMEDIATE HOLDINGS, INC.
Bv:

Name: C.J. Fitzgerald
its: President

SHAREHOLDER REPRESENTATIVE
SERVICES LLC.

solelv in its capacity as the Securitvholder
Representative

By:
Name; Radha Subramanian
[ts: Senior Director

[Amendment No. 1 1o Agreament and Plan of Merger]
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IN WIINESS WHEREOQF, the parties hereto have exceuted this Amendment No. 1 to
Agreement and Plan of Merger as of the date first above written.

Parent: MGIINTERMEDIATE HOLDINGS, INC.

By: | /
Name: C7T. Plizgertid
lis: President

[Amendnent No. 1o Agreement and Plan of Merger]
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IN WITNESS WHEREOF. the partics hereto have executed this Amendment No. | 1o
Agreement and Plan of Merger as of the date first above written.
Company: MFERCURYGATE INTERNATIONAL, INC,
Byv:

Name: Monica Wooden
Its: Chicf Executive Officer

Parent: MG INTERMEDIATE HOLDINGS, INC.

By:
Name; C.J. Fiizgerald
Its: President

Sceuritvholder Representative: SHAREHOLDER REPRESENTATIVE
SERVICES LLC.
solely inits capacity as the Securitvholder
Representative

Ny /R TR

Name; Radha Subramanian
I1s: Senior Director

[Amendment No. | 1o Agreement and Plan of Merger]
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AMENDED AND RESTATED
ARTICLES OF INCORPORATION
OF
MERCURYGATE INTERNATIONAL, INC,

The undersigned. pursuant to the provisions of Florida Statutes Sections 607.1006. 607.1007. 607.0704
and 607.0821 of ihe Florida Business Corporation Act. adopts the following Amended and Restated
Articles of Incorporation (the "Amended and Restated Articles of Incarporation”™) of MERCURYGATL
INTERNATIONAL. INC.. a corporation duly organized and existing under the laws of the Staic of
Florida as filed with the Florida Department of State on March 7, 2000 (the ~Corporation™), and confirms
that such Amended and Restated Articles of Incorparation were duly adopted by writien consent ot the
Shar¢holders and Board of Directors of the Corporation on August 23,2018

ARTICLE ONLE
The name of the corporation 1s MercurvGate International, Inc.
ARTICLE TWO

The address of the corporation's principal office is 200 Regency Forest Drive. Canv, NC
27518,

ARTICLE THREE
The nature of the business or purposcs 10 be conducted or promoted is 10 engage in any
lawiul act or activity for which corporations may be organized under the Florida Business Corporation
Act

ARTICLE FOUR

The total number of shares of stock that the carporation has authority to issue is fifty-five
million (55.000.000) sharcs of Commaon Stock. par value one cent ($0.01) per share.

(({H 18000247163 3)))



(((H18000247163 3}))

ARTICLE FIVE

The name. ttle and mailing addresses ol cach ot the current directors and officers are as

follows.
Name Tale Address

Joc Juliana Director. President and Chief 200 Regency Forest Drive. Cary,
Executive Officer NC 27518

[Dan Graham Director. Chief Financial Officer | 200 Regency Forest Drive. Cary,
and Vice President NC27318

Jeanne Bauer Vice President. Human 200 Regeney Forest Drive. Cary,
Resources NC 27518

Angela Malley General Counsel and Seeretary | 200 Regency Forest Drive, Cary,
NC 27518

Ana McCloud Controller 200 Regencey Forest Drive, Cary.
NC 27518

Monica Wooden Chief Revenue Officer 200 Regency Forest Drive. Cary,
NC 27518

Steve Blough Chiel Product Officer 200 Regency Forest Drive. Cary.
NC 27518

ARTICLE 5IX
The address of the corporation’s registered office in the State of Florida is 1200 South

Pine Island Road. Plantation, Florida. 33324, The name of the registered agent at such address is CT
Corporation Svsien.

ARTICLE SEVEN
The corparation is 10 have perpetual existence.
ARTICLE FIGHT

In turtherance and not in limitation of the powers conferred by statute. the board of
dircctors of the corporation is expressly authorized to make, alter or repeal the by-laws of the corporation.

ARTICLE NINFE

Mecting ol shareholders may be held within or without the State of Florida, as the by-
laws of the corporation may provide. The books of the corporation may be kept outside the State of
Florida at such place or places as may be designated from time to time by the board of directors or in the
byv-laws of the corporation.  Election of directors need not be written ballot unless the by-laws of the
corparation provide. '
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ARTICLE TEN

To the fullest extent permitted by the Florida Business Corporation Act as the same exists
or may hereafier be amended. a director of this corporation shall not be liable to the corporation or its
sharcholders for monetary damages for a breach of fiduciary duty as a director. Any repeal or
modification of this Article Eleven shall not adversely affect any right er protection of a director of the
corporation existing at the time of such repeal or modification.

ARTICLE ELEVEN
The corporation reserves the right 1o amend. alter, change or repeal any provision
contained in these articles of incorporation in the manner now or hereafter preseribed herein and by the

laws of the state of Florida. and all rights conferred upon sharcholders herein are granted subject to this
reservation.
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These Amended and Restated Articles of Incorporation of the Corporation are hereby executed
this 23 day of August, 2013.

MERCURYGATE INTERNATIONAL, INC.

UocuSigned by:
@t}t Meliane
Narﬁgﬁa%:écjil 1ano
lis: President and Chief Executive Officer

Signature Page - A&R Articles of Incorporation
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REGISTERED AGENT ACCEPTANCE

THE UNDERSIGNED, having been named as registered 2gent to accept service of
precess for the above stated corporation at the place designated in these amended and restated articles of
incorperation, [ am familiar with and accept the appointment as registered agent and agree 1o act in this
capicity.

L TWE OO TN Senclveny

¥
CT Corporation System

Date: 81 27 \ 20\§

Signanre Page - AR Ariicles of Incorporation
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