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ARTICLES OF AMENDMENT 4
DESIGNATING
SERIES E CONVERTIBLE PREEERRED STOCK
OF

EMPIRE FINANCIAL BOLDING COMPANY

PURSEUANT TO SECTION §07.0602 OF THE
FLORIDA BUSINESS COMPANY LAW

EMPIRE FINANCIAL HOLDING COMPANY, a Company organized aud existing
under Floridz Business Company Act {(hereinafter called the “Company™), in accordrnee with the
provisions of Section §07.0602 thareof, DOESHERERY CERTIFY:

FIRST; The following Articles of Amendment were adopted at a meeting of the
Board of Directors on Decsmber 9, 2005 in the manner preseribed by Section 607.1002 of the
Florida Business Company Act. Shareholder action was not required.

SECOND:  That pursumit to the suthority vested in the Board of Directors in
accordance with the provisions of the Articles of Incorporation of the Company (the “Anticles of
Incorporation™). the said Board of Dircotors on December 9, 2005 edopted the following
resolution creating a scries of 10,000 shares of Preferred Stock of the Company designated as
“Series E Convertible Preferred Stock™, 5.04 par velue per shars:

RESQLVED, that pursuant t¢ the suthority vested in the Board of
Diraotors of this Company (the "Board™} in aecordance with the provisions of its
Articles of Incorporation, a series of Preferred Stock of the Company be and it
hereby is croated, and that the designstion and amount thereof and the voting
powers, preferences and relative, participating, optional and other special rights of
the sheres of such series, and the quslifications, limitations or restrictions therzof
are ag follows:

Series E Convertible Preferred Stoclg

1. ianatl ou Vaiu

The designaricn of the series of preferred stock, 5.0] par value per share, of the
Company avthorized by this resolution shall be "Series E Convertible Preferred Stock™ (the “E
Preferred Stoek™). The maximum number of shazes of the B Preferred Stock authorized by this
resolution shall be 10,000. Each shars af E Preferred Stock shall heve a stated value equal to
$75.00 (the “Stated Value™}
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2. Dividends.

So long as any shares of the E Prefarred Stock shall be autstanding, (a) dividends
sholl acerue accumulatively (hercon, pasi passu with the Compeany’s Series B Convertible
Preferred Stack, the Company's Series € Convertible Preferred Stock and the Company’s Seres
D Preferred Stock, and In preference to the holders of Junior Securlties {as defined below), at a
dividend rate of eight percent per annum of the Stated Value, and {b) no dividend, whether cash
of property, shall be declared or paid on the E Preferred Stock or the Junior Securities titess and
until eny dividend declared by the Board on the Company's Serfes C Preferred Stock shall have
been paid or sel apart for payment by the Board, Dividends on the E Preferred Stock shell
accrue fiom day to day, whether or not declared by the Boerd, and shall be paysble in cash on
the last business day of June and December. Each such dividend shall be paid to the holders of
record of shares of the E Peeferred Stock as they appear an the stock register of the Company on
a record date os shall be fixed by the Board. The term “Junior Securities™ shall mean Common
Stock and any class of Preferred Stock, otlwer than the £ Preferred Stock, which by its terms is
not entitlad to receive any payment upon liquidation untif all Yiguidation payments required to be
made to the holders of any series of the Company™s Preferved Stock have been made.

3 Redemption. i -

Ths Company, at its optlon, may, upon 30 days’ prior written potice to the holders of the
E Preferred Stock (each, 2 “Serfes E Holder™ and collectively, the “Series E Holders™) at sny
{ime, repurchase alj (but not less than all) of the E Preferred Stask for an amount rqual to the
Suted Value of the Praferned Steck plus the smount of oll accrued and unpaid dividends to the
date of such repurchase. During such 30 day notice period the Holder may elect o convert any
or all shares of B Prefarred Stock, us provided hereln.

4, o Pa Jun 1

S0 long as any E Preferred Stock i putstanding, {i) neither the Company nor sny
Subseidiary shall, directly or indirectly, redeem, purchase or otherwise acquire any Junlor
Securities, or set aside any monies for such a redemption, purchase or other acquisition, and (i)
the Compeny thall not pay or declare any dividend or make any distribution on any Junior
Securities, extept stock dividends on the Common Stock payeble in additional sheies of
Comrnon Stock.

5. istra Pre

The Company shall register shares of the E Preferred Stock, upon records to be
maintained by the Company for that purpose (the “E Preferred Stock Register™), in the tame of
the record Serics E Holders thersof ftom time to time. The Company may deemn and treat the
registered Series E Holder of shares of E Preferred Stock as the absolute owner thereof for the
purpase of any conversien hereof or any distribution to such Series E Halder, and for all other
purpeses, absent actual notiee 1o the contrary.

6. Begistyation of Transfeg.
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The Company shal) register the transfer of any shares of £ Prafarred Stock in the
E Preferred Stock Register, upon sumender of certificates evidencing such sheres to the
Company at its address specified herstn. Upon any soch repistration or transfer, a new certificate
evidencing the shares of E Preferred Stock so transferred shall be issued to the transferce and a
new certificaie evidencing the remaining portion of the shares not so transfetred, if any, shatl be
issued to the transferzing Series E Holdsr.

7. Conversion.

Conversion at Option of Series B Holder. At the option of any Series E Holder,
any B Preferred Stock held by sucl Series E Hodder may be contverted into shares of eommeon
stock, par value $.001 per share, of the Company {“Common Stock™) based on the then-
epplicable E Conversion Price. A Series E Holder may convert E Preferred Stock into Common
Stock pursuant to this paragraph at any time and from time to time by delivering to the Company
a Conversion Notice.

8.  Mechanics of Conversion.
) The “E Conversion Price” shall be $3,51.

(b)  The number of shares of Common Stock issuable upon any conversion of
a share of E Preferred Stock hercunder shall equal the E Stated Value divided by the E
Conversion Prics, as adjusted in accordance with the provisions of Section 13, rounded to the
nearsst whole share, on the date (the “Conversion Date™) on which a notice {lhe “Conversion
Notice™ Ts delivered by a Holder {0 the Company. The Conversion Notice must be executed by
g Hoelder and indicate the number of shercs of E Preferred Stock that the Holder wishes to
convert into shares of Cammon Stock.

{c) Upon conversion of any B Preferred Stock, the Company shall prompidy
issue or canze to be issued and sause to be delivered to or tpon the written arder of the Series E
Holder and in such name or names 23 the Scres E HoMer may designate a certificate for the
shares of Comrnon Stock issuable upon stich canversion,

{d) If a Series E Holder {s converting less than all shires of E Preferred Steck
represented by the certificate or certificates delivered by sueh Serieg E Holder to the Company in
connaction with sush conversion, or if such conversion canpot be effected in full for sny reason,
the Company shell promptly deliver to such Series E Holder 2 new certificate represeating the
number of shares of E Preferred Stock not converted.,

9. Yotng Rights.
{z) The Serles E Holders shell be entitled 10 notlee of any stockholders”

meeling, in accordance with the bylaws of the Company, and shall vote with helders of the
Common Stock upon the slection of directors and upon any other matter submitted to a vole of
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stocklhlders, exeapt those matters r4quired by lew or by the Cestificate of Incorporation ta ba
submitted to a class vote and except as otherwise set forth herein. The holder of cach share of E
Preferied Stock shall be entitled to that number of votes as is equal to the mumber of shares of
Common Stock into which each share of E Preferred Stock conld be converted on the record date
for the vote or consent of stockholders. Fractional votes shall not, however, be permitled, and
any fractienal voting rights resulting from the sbove formula {after appregating all shares of E
Prefecred Stock held by each holder) shall be disvegarded.

(b} 8o long as any shares of E Preferred Stock are outstanding, the Company
shall net, withou! the affimiative vorte of the Series E Holders of two thirds (2/3) of the shares of
E Preferred Stock then outsiending, {a) alter or change adversely the powers, preferences or
rights given to the E Praferred Stock, {b) heresfter anthorize or create any ciess of stock mnking
25 to dividends or distiibution of assets upon a Liguidation senior to, or parf pagsu with, the E
Praferved Stock, (€) amend its centificate or articles of mcmpomtio:: or other charter documents
=0 B3 to affect adversely any rights of the Series E Holders, or (d) increase the authorized number
of shares of E Prefarred Stock.

10. Charees, Taxes and Expenses. Except as otherwise provided in this Section,
igsuance of certlficates for shares of E Preferred Stock am for shares of Common Stock issued
on coepversion of (or otherwise in respect of} the E Preferred Stock shall be made without charge
to the Series E Holders for any issue or transfer tax, withholding tex, transfer agent fee or other
incidental tax or expense in respect of the issuance of such certifieates, all of which taxes and
expenses shall be paid by the Company; provided, however, that the Company shall no: be
requoired 1o pay any tax that may be payable in respect of any transfer involved in the registration
of any cegtificates for Cormnmon Stock or E Preferred Stock in a name other than that of the Series
T Holder. The Series E Holder shall be responsible for oi) other vax liability that maey arise as 2
reseit of holding or transferting the B Preferred Stock or receiving shares of Cormmon Steck in
respect of the E Preferred Stock.

1. Replacement CQetificates. If my certificate evidencing E Praferred Stock is
mutilated, lost, stolen or destroyed, the Company shall issue ar cause to be {ssued in exchange
and substitution for and upon cancellation hereof, or in lieu of and substitution for such
certificate, a new certificate, but only upon receipt of evidence reasonably satisfactory to the
Company of such loss, theft or destruetlon snd customary and reasonable indemnity, if
requested.  Applicants for 2 new cerificate under such circumstances shall plso compiy with
guch other reasonable regulations nod prozedures and pay such other reasoneble third-party casts

as the Company may prescribe.
12, BRegservadon of Common Stack. The Company ¢ovenants that it will at all times

reserve and kcep available put of the aggregate of its authordzed but unissued and otherwise
unreserved Comynen Siock, solely for the pumposs of enabling it to issue shares of Common
Stock as required hersunder, the number of shares of Commen Stock which are then issuable and
delivermble upon the cooversion of {and otherwise in respect cf) rll outstanding E Preferred
Stock {taking into account the adjusimnents described in Section 13), free from presmptive dphis
or any other cantingent purchays rights of persons other then the Series € Holder. The Company
covenants that nil shares of Common Stock so jssuable apnd deliverable shali, upon jstuance in
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accordance with the tetyos hereof, be duly and validly avthorized, issued and fully paid and
nonassessable.

13, Centagin Adjustments.
(a) Stack Dividands and Solits, If thewe is any stock dividend, stock split, or

combinetion of shares of Common Stock of the Company, the pumber and amount of shares then
deliverable to the Series E Hoider shall be proportionately and appropriately adjusted; no change
shall be made in the agpregate Conversion Price, but the aggregate Conversion Price shatl be
allocated among all shares deliverable to the Serles E Holder after giving effect to the
adjustment.

(& Pro Rag Distibutions, If the Company, at any tms while E Preferred
Stock Is outstanding, distributes to all helders of Common Stock (1) avidences of its
indebtedness, (i) any security {other than 2 distribution of Commor Stock tovered by the
preceding payagraply, (31) rights or warrsnts to subscribe for or purchase any security, or
(iv) eny other esset {in cach casc, “Pistribuied Properiy™), the Company will deliver to such
Series E Holder upon conversion of the E Prefarred Stock, the Disiributed Property that such
Scries E Holder would have been entitled to receive in respact of the shares of Commaon Stock
for which such Series E Holder’s E Preferred Stock could have been converted immediate!y prior
to such record date.

{c) Fundamental Trepsactions. If, at auy time while E Preferred Stock is
mutstanding, (i} the Compeny effects any merger or consolidation of the Company with ot inta
another individual, partnetship, corparation, tust, unincorporeted organization, jeint venturs,

. guvernment or agency, political subdivisicn thersof, or any other entity of any kind (collectively,
“Person™), (it) the Company efiects any sale of all or substantizlly all of its assets in one or a
series of related transactions, (311} any tender offer or exchange offer (whether by the Company
or another Person) is completed pursuant to which holders of Common Stock are permitted ta
tender or exchange their shares for other securities, cesh or property, or (iv} the Company effects
any reclassification of the Commeon Stock or any ¢compulsory share exchange pursuant to which
the Coromon Steck is effectively convertad into or exchanged for other securities, cash or
property (in any such case, a “Fundamental Transaction™), then upon ary subsequent conversion
of E Preferred Stock, each Sevies E Holder shall have the right 10 recalve, for each shares of
Common Stock that would have been issuable upon such conversion absent such Fundamental
Transaction, the same kind and amount of securities, cash or property as it would have been
entitled 10 rzeeive upon the occurrence of such Fundamental Transaction if it had been,
immsedintely prior t¢ such Fundemenrtal Transaction, the holder of one share of Conumon Stock
{the “Alternate Consideration™). If holders of Common Stuck are piven any clioice 83 o the
securities, cash or preperty to be recelved in 2 Furdemental Tramsactlon, then sach Seriss E
Holder shal]l be givea the same cholce a5 to the Alternate Consideration 1 reezives wpon any
conversion of E Preferred Stock following such Fundamental Transoction. To the extert
necestary to effectuate the foregoing provisions, any successor to the Company or surviving
enlity in such Fundamental Transaction shall issuc to the Series E Holder a new scrics af
preferred stock consistent with the foregoing provisions and evidencing the Series E Holders®
right 1o convert such praferred stock inte Altemate Conslderation. The 1erms of any agresment
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pursuant 10 which a Fundamental Transaction is effected shall include terms reguiring any such
successor or surviving entity o comply with the provisions of this paragraph (¢} and insuring
that the E Preferred Stock {or any such replacement security} will be similarly ndjusted upon any
subsequent trangaciion analogous to a Fundamantal Transaction.

(d) Calculations. All calculations under this Section shall bz made te the
nearest cent or the nearest 1/100th of a shase, as applicable. The number of shares ¢f Comznan
Stock outstanding at any given time shall not inctude sheres owned or iteid by or for the account
of the Company or any of its subsidiaries, and the disposition of any such shares shall be
considered an issue or saic of Common Stock.

()  Notice of Adfustments. Upon the occurrence of sach adjustment pursuant
to thizs Section, the Company at [t expeuse will promptly compute such adjustment in
accordsnce with the teems herecf and prepare 8 centificate describing in reasonable detail such
adjustment and thz transactions giving rise thereto, Including all facts upon which such
adjustment is based. Upon written request, the Company will promptly deliver a copy of each
such certificate to sach Sexies E Holder.

Notice of Corporate Events. If the Company (i) declares » dividend or any
other distribution of cash, securities or other propecty in respect of its Commaon Stock, including
" without limitation any granting of rights or warrants to subscribe for ot purchase any capital
stoel of the Company or any of its subsidixdes, (i) suthorizes or approves, enters into any
aprecment contemplating or solicits stockholder approvel for any Fundamental Transaction or
(iii} authorizes the voluntary dissolution, liquidation or winding up of the affairs of the
Company, then the Company shall deliver o each Series E Hoider o nutice describing the
materisl terms end conditions of such transaction as soon as reasonably practicable, but In any
event no ister than the day on which the Company notifies its holders of Cominon Stocle of such
' proposed action, and the Company will take o] sieps reasonably necessary in order to insure that
cach Serjes E Holder is given the practical opporiunity 1o convert its E Preferred Stock prior to
such time 50 ax to partieipate in or vote with 1espect to such transaction; previded, however, that
the failure ia deliver such notice or any defect thecein shall not affect the validity of the coiporate
action required 1o be described in such notice.

14, Miscellaneous.

{a) The headings are for convenience only, do hol constitute a part of this
Certificate of Desigrmations and shail nol be deemed 10 limit or affect any of the provisions
hereof.

No waiver of any default with respect to any provision, conditlon or
requirement of this Certificate of Designations shell be deemed to be a eontinuing waiver in the
future or 2 waiver of any subsequent default or & weiver of any other provision, candition or
requirement hereof, nor shall any delay or omission of either party to exercise any right
hereunder in any manner impair the exerelse of any such right.
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THIRD: Except as hereby amended, the Articles of Incorporation of
the Company shall remaln the same.

FOURTH: Ths cffective date of this amendment shall be upon the
filing of these Articles of Amendment.

IN WITNESS WHERECQCF, the undersigned has executed thess Articles
of Amendment to the Articles of Incorporation of EMPIRE FINANCIAL
HOLDING COMPANY as of this 14“ day of December, 2005.

EMPIRE FINANCEAL HOLDING COMPANY

By:

Dornald R. Wojnowski, Jr.
President

HO5000285543 3




