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ARTICLES OF MERGER DW?S%%E%%EP%D%&%EHS o
OF S8JUL 20 PH 2: 13
POLLO TROPICAL, INC. i
(a Florida corporation)
AND
CARROLS CORPORATION

(a Delaware corporation)

Pursuant to the provisions of Sections 607.1105 and 607.1107 of the Florida

Business Corporation Act, these Articles of Merger provide that:

1. Pollo Tropical, Inc., a Florida corporation, shall be merged with and into

Carrols Corporation, a Delaware corporation, which shall be the surviving corporation.

2. The merger shall become effective when both these Articles of Merger
have been filed by the Secretary of State of Florida and a Certificate of Merger has been filed by

the Secretary of State of Delaware (the “Effective Time™).

3. Shareholder approval was not required in accordance with Section

607.1104 of the Florida Business Corporation Act.

4. The Agreement and Plan of Merger (the “Merger Agreement”), dated June
3, 1998, pursuant to which Pollo Tropical, Inc. shall be merged with and into Carrols
Corporation, was adopted by the Board of Directors of Pollo Tropical, Inc., at a meeting thereof

held on May 29 1998, and by the Board of Directors of Carrols Corporation, at a meeting thereof
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held on May ____, 1998. A copy of the Merger Agreement is attached hereto as Exhibit A and =

incorporated herein by reference.

IN WITNESS WHEREQF, these Articles of Merger have been executed on behalf

of the constituent corporations by their authorized officers as of July 20, 1998. .-

POLLO TROPICAL, INC., T
a Florida corporation

By: /\A-Zﬂ"""/%

Name! Nicholas A. Castaldo
Title: President and Chief Operating Officer

CARROLS CORPORATION,
a Delaware corporation

By: :
Name: -
Title:
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ARTICLES OF MERGER
OF

POLLO TROPICAL, INC.
{a Florida corporatien)

AND
CARROLS CORPORATION
(a Delaware corporation)

Pursuant to the provisions of Sections 607.1105 and 607.1107 of the Florida

Business Corporation Act, these Articles of Merger provide that:

1. Pollo Tropical, Inc., a Florida corporation, shall be merged with and into

Carrols Corporation, a Delaware corporation, which shall be the surviving corporation.

2. The merger shall become effective when both these Articles of Merger
have been filed by the Secretary of State of Florida and a Certificate of Merger has been filed by

the Secretary of State of Delaware (the “Effective Time”).

3. Shareholder approval was not required in accordance with Section

607.1104 of the Florida Business Corporation Act.

4, The Agreement and Plan of Merger (the “Merger Agreement”), dated June
3, 1998, pursuant to which Pollo Tropical, Inc. shall be merged with and into Carrols
Corporation, was adopted by the Board of Directors of Pollo Tropical, Inc., at a meeting thereof

held on May 29 1998, and by the Board of Directors of Carrols Corporation, at a meeting thereof
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held on Mayz_&_, 1998. A copy of the Merger Agreement is attached hereto as Exhibit A and

incorporated herein by reference.

IN WITNESS WHEREOQOF, these Articles of Merger have been executed on

behalf of the constituent corporations by their authorized officers as of July 20, 1998.

POLLO TROPICAL, INC.,
a Florida corporation

By:
Name:
Title:

CARROLS CORPORATION,
a Delaware corporation

By: m :
Name:
Title: Josaph Vice Pras. & Secly.
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ACKNOWELEDGEMENT

STATE OF NEW YORK
COUNTY OF O O DA

The foregoing instrument was acknowledged before me this day of July E, 1998, by
Josoph A. Zirkmen, Vios Fses. & Bac'y oz of Carrols Corporation, a

Delaware corporation. He is personally known to me or has produced

as identification and did take an oath.

NOTARY PUBLIC:

sign 'A__»L—-

7
print _founy [/

State of New York at Large (Seal)
My Commission Expires:

TERRY L. HOOK

Notary Public, State of New York
Qualified in Onon. Co. No. 4664541

Commission Expires Oct. 31,
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AGREEMENT AND PLAN OF MERGER

THIS AGREEMENT AND PLAN OF MERGER (this "Agreement"), dated as of June 3,
1998, between CARROLS CORPQRATION, a Delaware corporation ("Buyer"), and POLLO
TROPICAL, INC., a Florida corporation (the "Company").

WITNESSETH:

WHEREAS the respective Boards of Directors of Buyer and the Company have approved
the acquisition of the Company by Buyer on the terms and subject to the conditions set forth in
this Agreement.

WHEREAS, in furtherance of such acquisition, Buyer proposes to make a tender offer (as
it may be amended from time to time as pefmifted under this Agreement, the “Offer”) to
purchase all the outstanding shares of Common Stock, par value $0.01 per share, of the Company
(the “Company Common Stock™; all the outstanding shares of Company Common Stock being
hereinafter collectively referred to as the “Shares™) at a purchase price of $11.00 per share (the
“Offer Price™), net to the seller in cash, without interest thereon, upon the terms and subject to
the conditions set forth in this Agreément; and the Board of Directors of the Company has
adopted resolutions approving the Offer and 'the Merger (as defined below), recommending that
the Company’s shareholders accept the Offer and approving the acquisition of Shares by Buyer
pursuant to the Offer.

WHEREAS the respective Boards of Directors of Buyer and the Company have each
approved the merger of the Company into Buyer (the “Merger™), upon the terms and subject to
the conditions set forth in this Agreement, whereby each share of Company Common Stock,
other than shares of Company Common Stock owned directly or indirectly by Buyer or the
Company and Dissenting Shares (as defined in Section 1.6(d)), will be converted into the right to
receive the price per share paid in the Offer. 7

WHEREAS Buyer and the Comparny desire to make certain representations, warranties,
covenants and agreements in connection with the Offer and the Merger and also to prescribe
various conditions to the Offer and the Merger.

NOW, THEREFORE, in consideration of the foregoing and the respective
representations, warranties, covenants and agreements contained in this Agreement and intending
to be legally bound hereby, the parties hereto agree as follows:
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ARTICLE1

® THE MERGER

Section 1.1. The Offer.

(2) Subject to the provisions of this Agreement, as promptly as practicable
after the date hereof, but in no event later than five (5) business days following the public

. announcement of the terms of this Agreement, Buyer shall commence the Offer. The Offer shall
be subject only to the conditions set forth in Annex I hereto (the "Offer Conditions"), (any of
which may be waived in whole or in part by Buyer in its sole discretion, provided that, without
the consent of the Company, Buyer shall not waive the Minimum Condition (as defined in
Annex 1)) and to the terms and conditions of this Agreement. The initial scheduled expiration

date of the Offer shall be no more than twenty (20) business days after the Offer is commenced.
Buyer expressly reserves the right to modify the terms of the Offer, except that, without the
consent of the Company, Buyer shall not (i) reduce the number of Shares subject to the Offer, (ii)
reduce the Offer Price, (iil) add to the Offer Conditions, (iv) except as provided in the next
sentence, extend the expiration date of the Offer, (v) change the form of consideration payable in
® the Offer or (vi) amend any other term of the Offer in any manner adverse to the holders of the
Shares. Notwithstanding the foregoing, Buyer may, without the consent of the Company, (A)
extend the Offer, if at the scheduled or extended expiration date of the Offer any of the Offer
Conditions shall not be satisfied or waived, until such time as such conditions are satisfied or
waived (provided, however, that the expiration date may not be extended beyond August 7, 1998
@ without the consent of the Company), and (B) extend the Offer for any period required by any
rule, regulation, interpretation or position of the Securities and Exchange Commission (the
"SEC") or the staff thereof applicable to the Offer or (C) if all Offer Conditions are satisfied or
waived but the number of shares of Company Commeon Stock tendered is less than 80% of the
then outstanding number of shares of Company Common Stock (determined on a fully diluted
® basis for all outstanding stock options and any other rights to acquire Shares), extend the Offer
for an aggregate period of not more than 10 business days (for all such extensions) beyond the
Jatest expiration date that would be permitted under clause (A} or (B) of this sentence. Subject to
the terms and conditions of the Offer and this Agreement, Buyer shall accept for payment, and
pay for, all Shares validly tendered and not withdrawn pursuant to the Offer that Buyer becomes
e obligated to accept for payment, and pay for, pursuant to the Offer as soon as practicable after the
expiration of the Offer. ' ' :

((s)] As soon as practicable on the date of commencement of the Offer, Buyer
(and, to the extent required by law, any affiliates of Buyer, as co-bidders) shall file with the SEC R
a Tender Offer Statement on Schedule 14D-1(together with all supplements and amendments :
® thereto, the "Schedule 14D-1"), which shall contain the offer to purchase and form of the related
letter of transmittal (together with any supplements or amendments thereto, collectively, the
*Offer Documents"). The Company shall provide Buyer (and, if applicable, any affiliates of
Buyer) with such information concerning the Company as may reasonably be requested in
connection with the preparation of the Schedule 14D-1. Buyer agrees that the Offer Documents
® shall comply as to form in all material respects with the Securities Exchange Act of 1934, as
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amended (the "Exchange Act"), and the rules and regulations promulgated thereunder and the
Offer Documents, on the date first published, sent or given to the Company’s shareholders, shall
o not contain any untrue statement of a material fact or omit to state any material fact required to
be stated therein or necessary in order to make the statements therein, in light of the
circumstances under which they were made, not misleading, except that no representation or
warranty is made by Buyer with respect to information supplied by the Company or any of ifs
shareholders specifically for inclusion or incorporation by reference in the Offer Documents.
® Each party hereto shall promptly supplement, update and correct any information provided by it
for use in the Offer Documents if and to the extent that it is or shall have become incomplete,
false or misleading. In any such event, Buyer shall take all steps necessary to cause the Offer
Documeérts as so supplemented, updated or corrected to be filed with the SEC and to be
disseminated to the shareholders of the Company, in each case, as and to the extent required by
applicable United States federal securities laws. The Company and its counsel shall be given an

® opportunity to review and comment on the Schedule 14D-1 and each supplement, amendment or
response to comments with respect thereto prior to its being filed with or delivered to the SEC.
Buyer agrees to provide the Company and its counsel in writing any comments Buyer or its
counsel may receive from the SEC or its staff with respect to the Offer Documents promptly after
° the receipt of such comments.

Section 1.2. Consent to Qffer; Schedule 14D-9. The Company hereby consents to the
Qffer arid to the inclusion in the Offer and the related documents of the recommendation of the
Board of Directors of the Company set forth in Section 3.3(b) hereof. As soon as practicable on
the day that the Offer is commenced, the Company shall file with the SEC a .
@ Solicitation/Recommendation Statement on Schedule 14D-92 (together with all supplements and
amendments thereto, the "Schedule 14D-9") which, unless otherwise required due to any
applicable fiduciary duties of the Board of Directors of the Company to the Company’s
shareholders under applicable law, as determined by the members thereof in good faith after
consultation with independent legal counsel (who may be the Company’s regularly engaged
® independent counsel), shall reflect the recommendation of the Board of Directors of the
Company set forth in Section 3.3(b) hereof. The Schedule 14D-9 shall comply as to form in all
material respects with the requirements of the Exchange Act and the rules and regulations
promulgated thereunder and, on the date filed with the SEC and on the date first published, sent
or given to the Company’s shareholders, shall not contain any untrue statement of a material fact
°® or omit to state any material fact required to be stated therein or necessary in order to make the
statements therein, in light of the circumstances under which they were made, not misleading,
except that no representation or warranty is made by the Company with respect to information
supplied by Buyer specifically for inclusion in the Schedule 14D-9. Each party shall promptly
supplement, update and correct any information provided by it for use in the Schedule 14D-9 if
and to the extent that it is or shall have become incomplete, false or misleading. In any such
event, the Company shall take all steps necessary to cause the Schedule 14D-9 as so
supplemented, updated or corrected to be filed with the SEC and to be disseminated to the
shareholders of the Company, in each case, as and to the extent required by applicable United
States federal securities laws. Buyer and its counsel shall be given an opportunity to review and .
comment on the Schedule 14D-9 and each supplement, amendment or response to comments
with respect thereto prior to its being filed with or delivered to the SEC. The Company agrees to _
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provide Buyer and its counsel in writing any comments the Company or its counsel may receive
from the SEC or its staff with respect to the Schedule 14D-9 promptly after the receipt of such
) comments.

Section 1.3. The Merger. Upon the terms and subject to the conditions set forth in this
Agreement, and in accordance with the Florida Business Corporation Act of the State of Florida
(the “EBCA”) and the Delaware General Corporation Law (the “DGCL™), at the Effective Time
P (as defined in Section 1.4), the Company shall be merged with and into Buyer. As a result of the
Merger, the separate corporate existence of the Company shall cease and Buyer shall continue as
the surviving corporation of the Merger. In its capacity as the surviving corporation of the
Merger, Buyer is sometinies referred to herein as the "Suorviving Corporation.”

Section 1.4. Effective Time; Closing. As promptly as practicable (and in any event
o within five (5) business days) afier the satisfaction or waiver of the conditions set forth in Article
' VI hereof, the parties hereto shall cause the Merger to be consummated by filing articles of
merger (the "Articles of Merger") with the Secretary of State of each of the State of Florida and
the State of Delaware and by making all other filings or recordings required under the FBCA and
the DGCL in connection with the Merger, in such form as is required by, and executed in
® accordance with the relevant provisions of, the FBCA and the DGCL. The Merger shall become
effective at such time as the Articles of Merger are duly filed with the Secretary of State of each
of the State of Florida and the State of Delaware, or at such other time as the parties hereto agree
shall be specified in the Articles of Merger (the date and time the Merger becomes effective, the
"Effective Time"). On the date of such filing, a closing (the "Closing™) shall be held at 10:00 -
® a.m., Eastern Standard Time, at the offices of the Company, or at such other time and location as '
the parties shall otherwise agree.

Section 1.5.  Effect of the Merger. At the Effective Time, the effect of the Merger shall
be as provided in the applicable provisions of the FBCA and the DGCL. Without limiting the
® generality of the foregoing, and subject thereto, at the Effective Time all the property, rights,
privileges, powers and franchises of the Company and Buyer shall vest in the Surviving
Corporation, and all debts, liabilities, obligations, restrictions, disabilities and duties of the
Company and Buyer shall become the debts, liabilities, obligations, restrictions, disabilities and
duties of the Surviving Corporation.

® Section 1.6.  Conversion of Shares. At and as of the Effective Time, by virtue of the
Merger and without any action on the part of Buyer, the Company or the holders of any of the
following securities: ~ -

(a) Each Share issued and outstanding immediately prior to the Effective
® Time (other than Shares owned by Buyer or Dissenting Shares) shall be canceled and, subject to
Section 1.6(c), shall be converted automatically into the right to receive an amount in cash equal
to the Offer Price payable, without interest, to the holder of such Share, upon surrender, in the
manner provided in Section 1.8, of the certificate that formerly evidenced such Share;

® (b)  Each Share issued and outstanding immediately prior to the Effective
Time owned by Buyer or any subsidiary of Buyer and cach Share that is owned by the Company
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as treasury stock shall be canceled and retired and cease to exist and no payment or distribution
shall be made with respect thereto;

{c) Anything in this Agreement to the contrary notwithstanding, any issued
and outstanding Shares held by a person immediately prier to the Effective Time (a "Dissenting
Shareholder") who objects to the Merger and complies with all the provisions of the FBCA
concerning the right of holders of Shares to dissent from the Merger and require appraisal of their
Py Shares in accordance with Section 607.1320 of the FBCA (the Shares held by such a Dissenting
Shareholder, "Dissenting Shares") shall not be converted as described in Section 1.6(a) but shall
become, by virtue of the Merger, the right to receive such consideration as may be determined to
be due to such Dissenting Shareholder pursuant to the FBCA. Provided a Dissenting
Shareholder complies with the provisions of the FBCA, such Dissenting Shareholder shall have
with respect thereto solely the rights provided under Sections 607.1301, 607.1302 and 607.1320
of the FBCA. If, after the Effective Time, such Dissenting Sharcholder withdraws his demand
for appraisal or fails to perfect or otherwise loses his right of appraisal, in each case pursuant to
Section 607.1320 of the FBCA, such Shares shall be deemed to have been converted as of the
Effective Time into the right to receive, upon surrender of the certificates evidencing such Shares
in accordance with Section 1.8, the Offer Price. Thé Company shall give Buyer (i) prompt notice
¢ of any demands for appraisal of Shares received by the Company and (ii) the opportunity to
participate in and direct all negotiations and proceedings with respect to any such demands. The
Company shall not, without the prior written consent of Buyer, make any payment with respect
to, or settle, offer to settle or otherwise negotiate, any such demands.

® Section 1.7.  Stock Options and Share Participation Plan. The Company shall take all

actions necessary to cause, pursuant to the Company's 1993 Stock Option Plan, the Company's
1995 Stock Option Plan, the Company's 1995 Directors’ Stock Option Plan, the Company’s 1995 : -
Bonus/Fee Plan and the Company’s 1995 Restricted Stock Plan (collectively, the "Company ’
‘ Stock Option Plans"), and the Company shall give written notice to the holders of all outstanding
® options to acquire Shares (the "Company Options") granted under the Company Stock Option
Plans of, the following: (i) such Company Options shall be exercisable in full immediately prior
to the Effective Time, and (ii) all Company Options that are not exercised prior to the Effective
Time will terminate and expire as of the Effective Time. In addition, the written notice to each
holder of Company Options shall include an offer to pay such holder at the Effective Time, in
P exchange for the cancellation of such holder's Company Options at the Effective Time, an
amount in cash determined by multiplying (A) the excess, if any, of the Offer Price over the
applicable exercise price per Share of the Company Option by (B) the number of Shares such
holder could have purchased had such holder exercised such Company Option in full
immediately prior to the Effecfive Time (such amount, the "Qp_t]_o_n_gq_s_x_dﬂajm"), and each
. such Company Option shall thereafter be canceled.

@
Section 1.8.  Surrender of Shares; Stock Transfer Books.
(a) Prior to the Effective Time, Buyer shall designate a bank or trust company
to act as agent (the "Paving Agent") for the holders of Shares for the purpose of paying the funds
@ to which such holders shall become entitled pursuant to Section 1.6(a) upon surrender of the
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certificates evidencing such Shares. Buyer will, on or prior to the Effective Time, deposit with
, the Paying Agent the Offer Price to be paid in respect of the Shares (the "Fund"). The Fund shall
@ be invested by the Paying Agent as directed by Buyer. Any net profit resulting from, or interest
or income produced by, such investments, shall be payable to the Surviving Corporation. The
Surviving Corporation shall replace any monies lost through any investment made pursuant to
this Section 1.8(a). The Paying Agent shall make the payments provided in Section 1.6(a).

® =) Promptly after the Effective Time, the Surviving Corporation shall cause
to be mailed to each person who was, at the Effective Time, a holder of record of Shares entitled
to receive the Offer Price pursuant to Section 1.6(a) a form of letter of transmittal (which shall
specify that delivery shall be effected, and risk of loss and title to the certificates evidencing such
Shares (the "Share Certificates") shall pass, only upon proper delivery of the Share Certificates to
Py the Paying Agent) and instructions for use in effecting the surrender of the Share Certificates
pursuant to such letter of transmittal. Upon surrender to the Paying Agent of a Share Certificate,
together with such letter of transmittal, duly completed and validly executed in accordance with
the instructions thereto, and such other documents as may be required pursuant to such
instructions, the holder of such Share Certificate shall be entitled to receive in eéxchange therefor .
the Offer Price for each Share formerly evidenced by such Share Certificate, and such Share

g Certificate shall then be canceled. Until so surrendered, each such Share Certificate shall, at and
after the Effective Time, represent for all purposes, only the right to receive such Offer Price. No
interest shall accrue or be paid to any beneficial owner of Shares or any holder of any Share
Certificate with respect to the Offer Price payable upon the surrender of any Share Certificate. If

° payment of the Offer Price is to be made to a person other than the person in whose name the

surrendered Share Certificate is registered on the stock transfer books of the Company, it shali be
a condition of payment that the Share Certificate so surrendered shall be endorsed in blank or to
the Paying Agent or otherwise be in proper form for transfer and that the person requesting such
payment shall have paid all transfer and other taxes required by reason of the payment of the
Offer Price to a person other than the registered holder of the Share Certificate surrendered or
L shall have established to the satisfaction of the Surviving Corporation that such taxes either have
been paid or are not applicable.

(c) At any time following the sixth (6th) month after the Effective Time, the
Surviving Corporation shall be entitled to require the Paying Agent to deliver to it any portion of
® the Fund which had been made available to the Paying Agent and not disbursed to holders of
Shares (including, without limitation, all interest and other income received by the Paying Agent
in respect of all amounts held in the Fund or other funds made available to it), and thereafter each
such holder shall be entitled to look only to the Surviving Corporation (subject to abandoned .
property, escheat and other similar laws), and only as general creditors thereof, with respect to . -
e any Offer Price that may be payable upon due surrender of the Share Certificates held by such
holder. If any Share Certificates representing Shares shall not have been surrendered prior to
five (5) years after the Effective Time (or immediately priof to such earlier date on which the
Offer Price in respect of such certificate would otherwise escheat to or become the property of
any Governmental Entity (as defined in Section 3.5)), any such cash, shares, dividends or
® distributions payable in respect of such Share Certificate shall, to the extent permitted by
applicable law, become the property of the Surviving Corporation, free and clear of all claims or
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interest of any person previously entitled thereto. Notwithstanding the foregoing, none of the
Surviving Cotporation, Buyer or the Paying Agent shall be liable to any holder of a Share for any

® Offer Price delivered in respect of such Share to a public official pursuant to any abandoned
property, escheat or other similar law,

(d At the Effective Time, the stock transfer books of the Company shall be
closed and thereafter there shall be no further registration of transfers of Shares on the records of
o the Company. From and after the Effective Time, except for Buyer, the holders of Shares
outstanding immediately prior to the Effective Time shall cease to have any rights with respect to
such Shares except as otherwise provided herein or by applicable law, and all cash paid pursuant
to this Article upon the surrender or exchange of Share Certificates shall be deemed to have been
paid in full satisfaction of all rights pertaining to the Shares theretofore represented by such
® Share Certificate. - .

(e) Buyer, the Surviving Corporation and the Paying Agent, as the case may )
be, shall be entitled to deduct and withhold from the consideration otherwise payable pursuantto - - i
this Agreement to any holder of Shares and/or Company Options such amounts that Buyer, the
Surviving Corporation or the Paying Agent is required to deduct and withhold with respect to the
® making of such payment under the Internal Revenue Code of 1986, as amended (the "Code"), the
rules and regulations promulgated thereunder or any provision of state, local or foreign tax law.
To the extent that amounts are so withheld by Buyer, the Surviving Corporation or the Paying
Agent, such amounts shall be treated for all purposes of this Agreement as having been paid to
the holder of the Shares and/or Company Options in respect of which such deduction and
® withholding was made by Buyer, the Surviving Corporation or the Paying Agent.

® Promptly after the Effective Time, the Surviving Corporation shall cause
to be mailed to each holder of Company Options a check payable to such holder in an amount
equal to the Option Consideration payable with respect to ‘all Company Options held by such
) holder.

ARTICLE I1

THE SURVIVING CORPORATION

Section 2.1.  Articles of Incorporation. The Buyer Certificate of Incorporation in effect
at the Effective Time shall be the Certificate of Incorporation of the Surviving Corporation until
thereafter amended in accordance with the DGCL.

® | Section 2.2. Bylaws. The bylaws of Buyer in effect at the Effective Time shall be the
bylaws of the Surviving Corporation until thereafter amended in accordance with the DGCL.

Qection 2.3.  Directors and Officers. From and after the Effective Time, until the earlier
of their resignation or removal or until their respective successors are duly elected or appointed
and qualified in accordance with applicable law, (i) the directors of Buyer at the Effective Time
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shall be the directors of the Surviving Corporation, and (ii) the officers of Buyer at the Effective
Time shall be the officers of the Surviving Corporation.
ARTICLE III

REPRESENTATIONS AND WARRANTIES OF THE COMPANY

® With such exceptions as are set forth in 2 letter (the "Company Disclosure Schedule™)

delivered by the Company to the other parties hereto concurrently with the execution of this
Agreement, the Company represents and warrants to Buyer as follows:

Section 3.1.  Organization and Standing. Each of the Company and each subsidiary of
o the Company (a "Subsidiary”) (i) is 2 corporation duly organized, validly existing and in good

’ standing under the laws of the jurisdiction of its organization, (ii} has full corporate power and
i authority and all necessary govermment approvals to own, lease and operate its properties and
assets and to conduct its business as presently conducted and (iii) is duly qualified or licensed to
do business as a foreign corporation and is in good standing in each jurisdiction where the
® character of the properties owned, leased or operated by it or the nature of its business makes
such qualification or licensing necessary, except where the failure thereof would not be
reasonably expected to have a Material Adverse Effect on the Company. "Materj v
Effect” shall mean, with respect to any party hereto, any change, event or effect shall have
occurred or been threatened (or any development shall have occurred or been threatened
° involving a prospective change) that, when taken together with all other adverse changes, events
or effects that have occurred or been threatened, would or would reasonably be expected to (i) be
materially adverse to the business, assets, properties, financial condition or results of operations
of such party and its subsidiaries taken as a whole, or (ii) prevent or materially delay the
consummation of the Offer and/or Merger. The Company has made available to Buyer true and
complete copies of its articles of incorporation (the "Company Articles of Incorporation™) and
g bylaws (the "Company Bylaws") and the articles of incorporation and bylaws (or equivalent
organizational documents) of each Subsidiary, each as amended to date. Such articles of
incorporation, bylaws or equivalent organizational documents are in full force and effect, and
neither the Company nor any Subsidiary is in violation of any provision of its articles of
incorporation, bylaws or equivalent organizational documents,

Section 3.2.  Capitalization. The authorized capital stock of the Company consists of
fifteen million (15,000,000) Shares, and one million (1,000,000) shares of preferred stock, $.01
par value per share (the "Preferred Shares"). As of March 29, 1998, (i) 8,223,818 Shares
(including 25,000 Shares of restricted stock) are issued and outstanding, all of which are validly

@ ! issued, fully paid and nonassessable and free of preemptive rights and all of which were issued in
compliance with applicable securities laws and regulations, (ii) 791,566 Company Options were
outstanding pursuant to the Company Stock Option Plans, each such option entitling the holder
thereof to purchase one Share, and 883,644 Shares are authorized and reserved for future
issuance pursuant to the exercise of such Company Options, and (iii) no Preferred Shares are

® issued and outstanding. Since March 29, 1998, the Company has not (A) issued or permitted to
be issued any shares of capital stock of the Company or any Subsidiary, and (B) split, combined
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or reclassified any of its shares of capital stock of the Company or any Subsidiary. The
‘ Company Disclosure Schedule sets forth a true and complete list of the outstanding Company
® Options, including the exercise prices, vesting schedules and existing provisions therefor.
Except as set forth above, there are no options, warrants, convertible securities, subscriptions,
stock appreciation rights, phantom stock plans or stock equivalents or other rights, agreements,
arrangements or comimitments (contingent or otherwise) of any character issued or authorized by
the Company relating to the issued or unissued capital stock of the Company or any Subsidiary
® or obligating the Company or any Subsidiary to issue or sell any shares of capital stock of, or
options, warrants, convertible securities, subscriptions or other equity interests in, the Company
or any Subsidiary. All Shares subject to issuance as aforesaid, upon issuance on the terms and
conditions specified in the instruments pursuant to which they are issuable, will be duly
authorized, validly issued, fully paid and nonassessable. There are no outstanding contractual
® obligations of the Company or any Subsidiary te repurchase, redeem or otherwise acquire any
Shares or any capital stock of any Subsidiary or to pay any dividend or make any other
distribution in respect thereof or to provide funds to, or make any investment (in the form of a
loan, capital contribution or otherwise) in, any person. No bonds, debentures, notes or other
indebtedness having the right to vote on any matters on which stockholders may vote of the
Company or any Subsidiary are issued and outstanding. The Company does not own an equity
interest in any corporation, partnership or other entity, except that the Company owns
beneficially and of record all the issued and outstanding capital stock of each Subsidiary. .
Schedule 21 to the Company's Annual Report on Form 10-K for the year ended December 28,
1997 sets forth a complete list of the Company's Subsidiaries. Each outstanding share of capital
stock of each Subsidiary is duly authorized, validly issued, fully paid and nonassessable and each
such share owned by the Company or another Subsidiary is free and clear of all security interests,
liens, claims, pledges, options, rights of first refusal, agreements, limitations on the Company's
or such other Subsidiary’s voting rights, charges and other encumbrances of any nature
whatsoever.

® Section 3.3.  Authority for Agreement.

(a) The Company has all necessary corporate power and authority to execute
and deliver this Agreement, to perform its obligations hereunder and to consummate the Offer,
the Merger and the other transactions contemplated by this Agreement. The execution, delivery

® and performance by the Company of this Agreement, and the consummation by the Company of
the Offer, the Merger and the other transactions contemplated by this Agreement, have been duly
authorized by all necessary corporate action and no other corporate proceedings on the part of the
Company are necessary to authorize this Agreement or to consummate the Qffer, the Merger or
the other transactions contemplated by this Agreement (other than, with respect to the Merger,
the approval and adoption of this Agreement by the affirmative vote of holders of a majority of
the then outstanding Shares and the filing and recordation of appropriate merger documents as
required by the FBCA and the DGCL). This Agreement has been duly executed and delivered
by the Company and, assuming this Agreement constitutes a valid and binding obligation of
Buyer, constitutes a legal, valid and binding obligation of the Company enforceable against the
Company in accordance with its terms, except as limited by applicable bankruptey, insolvency,
reorganization, moratorium and other laws of general application affecting enforcement of

il
I
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creditors’ rights generally. The affirmative vote of holders of a majority of the outstanding

, Shares entitled to vote at a duly called and held meeting of sharcholders is the only vote of the

@ Company's shareholders necessary to approve this Agreement, the Merger and the other
transactions contemplated by this Agreement.

b At a meeting duly called and held on May 29, 1998, the Company’s Board
of Directors adopted resolutions approving this Agreement, the Offer and the Merger,
® determining that the terms of the Offer and the Merger are fair, from a financial point of view, to,
and in the best interests of, the Company’s shareholders and recommending that the Company’s
shareholders accept the Offer, tender their shares pursuant to the Offer and approve and adopt
this Agreement.

(c) The Company’s Board of Directors has received the opinion of
® NationsBanc Montgomery Securities, LLC (the “Independent Advisor™) that the proposed
consideration to be received by the holders of Shares pursuant to the Offer and the Merger is fair,
from a financial point of view, to such holders. A copy of the Independent Advisor’s written
fairness opinion will be delivered to the Special Committee within five business days.

o Section 3.4. No Conflict. The execution and delivery of this Agreement by the
Company do not, and the performance of this Agreement by the Company and the consummation
of the Offer and the Merger and the other transactions contemplated by this Agreement will not,
(i) ‘conflict with or violate the Company Articles of Incorporation or Company Bylaws or
equivalent organizational documents of any of its Subsidiaries, (ii) conflict with or violate any

® United States federal, state or local or any foreign statute, law, rule, regulation, ordinance, code,
order, judgment, decree or any other requirement or rule of law (a "Law") applicable to the
Company or any of its Subsidiaries or by which any property or asset of the Company or any of
its Subsidiaries is bound or affected, or (iii) result in a breach of or constitute a default (or an
event which with notice or lapse of time or both would become a default) under, or give to others

@ any right of termination, amendment, acceleration or cancellation of, result in triggering any
payment or other obligations, or result in the creation of a lien or other encumbrance on any
property or asset of the Company or any of its Subsidiaries pursuant to, any note, bond,
mortgage, indenture, contract, agreement, lease, license, permit, franchise or other instrument or
obligation to which the Company or any of its Subsidiaries is a party or by which the Company

Py or any of its Subsidiaries or any property or asset of any of them is bound or affected, except in
the case of clauses (ii) and (iii) above for any such conflicts, violations, breaches, defaults or
other occurrences which would not, individually or in the aggregate, have a Material Adverse
Effect on the Company. .

, Section 3.5. Required Filings and Consents. The execution and delivery of this
’ Agreement by the Company do not, and the performance of this Agreement by the Company will
not, require any consent, approval, authorization or permit of, or filing with or notification to,
any United States federal, state or local or any foreign government or any court, administrative or
regulatory agency or commission or other governmental authority or agency (a "Governmental
Entity"), except (i) for applicable requirements, if any, of the Exchange Act, state securities or
® "blue sky” laws ("Blue Sky Laws"), filing and recordation of appropriate merger documents as
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required by the FBCA and the DGCL, the laws of other states in which the Company is qualified
to do or is doing business and foreign laws, (ii) for those required by the Hart-Scott-Rodino
® Antitrust Improvements Act of 1976, as amended (the "HSR_Act"), (iii) where failure to obtain
such consents, approvals, authorizations or permits, or to make such filings or notifications,
would not, individually or in the aggregate, have a Material Adverse Effect on the Company. '

Section 3.6. Compliance. Except as set forth in the Company Repofts (as defined in
Section 3.7), each of the Company and its Subsidiaries (i) has been operated at all times in
compliance with all Laws applicable to the Company or any of its Subsidiaries or by which any
property or asset of the Company or any of its Subsidiaries is bound or affected, and (ii) is not in
default or violation of any notes, bonds, mortgages, indentures, contracts, agreements, leases,
licenses, permits, franchises, or other instruments or obligations to which the Company or any of
its Subsidiaries is a party or by which the Company or any of its Subsidiaries or any property or
asset of the Company or any of its Subsidiaries is bound or affected, except for any such
noncompliance, conflicts, defaults or violations pursuant to (i) or (ii) above that would not
individually or in the aggregate, have a Material Adverse Effect on the Company.

Section 3.7.  Reports and Financia] Statements.

(a) The Company has filed all forms, reports and documents required to be e
filed by it with the SEC since December 31, 1995, and has heretofore made available to Buyer
(other than preliminary materials), in the form filed with the SEC, (i) its Annual Reports on Form
10-K for the fiscal years ended December 31, 1995, December 29, 1996 and December 28, 1997,
P respectively, (if) all proxy statements relating to the Company's meetings of shareholders
(whether annual or special) held since December 31, 1995, and (iii) all other forms, reports and
other registration statements filed by the Company with the SEC after December 31, 1995 and
before the Effective Tine, including, without limitation, the Form 10-Q for the quarter ended
March 29, 1998, when filed (the forms, reports and other documents referred to in clauses (i), (ii)
and (iii) above, together with any amendments or supplements thereto filed before the Effective

¢ Time, being referred to herein, collectively, as the "Company Reports"). The Company Reports
(i) were prepared in accordance in all material respects with the applicable requirements of the
Securities Act of 1933, as amended (the "Securities Act™), and the Exchange Act, as the case may
be, and the rules and regulations thereunder and {ii) did not at the time they were filed contain
® any untrue statement of a material fact or omit to state a material fact required to be stated therein

or necessary in order to make the statements made therein, in the light of the circumstances under
which they were made, not misleading. No Subs1d1ary is requlred to file any form, report or
other docurnent with the SEC. -

. ) Each of the financial statements (including, in each case, any notes
@' thereto) contained in the Company Reports complies as to form with applicable accounting
requirements and the published rules and regulations of the SEC with respect thereto and was

prepared in accordance with United States generally accepted accounting principles ("GAAP")

applied on a consistent basis throughout the periods indicated (except as may be indicated in the

notes thereto or, in the case of unaudited statements, as permitted by Rule 10-01 of Regulation S-

® X promulgated by the SEC) and each fairly presented (subject to, in the case of the unaudited
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statements, fo nommal, recurring audit adjustments, none of which will be material) the

. consolidated financial position, results of operations, shareholders' equity and cash flows of the

@ Company and the Subsidiaries as at the respective dates thereof and for the respective periods
indicated therein.

(c) Except as and to the extent set forth in the Company Reports, as of March

29, 1998, neither the Company nor any of its Subsidiaries had any liabilities or obligations of any

@ nature, whether or not accrued, contingent or otherwise, that would be required by GAAP to be
reflected on a consolidated balance sheet of the Company and its subsidiaries (including the

notes thereto). Since March 29, 1998, except as and to the extent set forth in the Company

Reports and except for liabilities or obligations incurred in the ordinary course of business

consistent with past practice, neither the Company nor any of its Subsidiaries has incurred any

PY liabilities of any nature, whether or not accrued, contingent or otherwise, that would have a
Materjal Adverse Effect on the Company, or would be required by GAAP to be reflected on a

. consolidated balance sheet of the Company and its Subsidiaries (including the notes thereto).

Section 3.8.  Information-Supplied. None of the information supplied or to be supplied
by or on behalf of the Company specifically for inclusion or incorporation by reference in the
® Schedule 14D-1 or the Schedule 13E-3 will, at the date such documents are first published or
sent or delivered to shareholders, contain any untrue statement of a material fact or omit to state
any material fact required to be stated therein or necessary in order to make the statements made
therein, in light of the circumstances under which they were made, not misleading. Neither the
Schedule 14D-9 at the date such document is first published or sent or delivered to the
L shareholders, nor the Proxy Statement (as defined in Section 5.11) (if applicable) at the date such
document is first published or sent or delivered to shareholders, contain any untrue statement of a
material fact or omit to state any material fact required to be stated therein or necessary in order
to make the statements made therein, in light of the circumstances under which they were made,
not misleading. The Schedule 14D-9 and the Proxy Statement (if applicable) will comply as to
® form in all material respects with the requirements of the Exchange Act and the applicable rules
and regulations of the SEC thereunder. Notwithstanding the foregoing, no representation or
warranty is made by the Company with respect to statements made or incorporated by reference
therein based on information supplied by Buyer specifically for inclusion or incorporation by
reference in any of the foregoing documents. '

Section 3.9.  Absence of Certain Changes or Events. - Except as contemplated by this

Agreement or as disclosed in the Company Reports filed prior to the date hereof, since December
28, 1997, the Company and its Subsidiaries have conducted their respective businesses only in
the ordinary course and consistent with prior practice and there has not been (i) any event or
occurrence of any condition that has had or would reasonably be expected to have a Material
Adverse Effect on the Company, (ii) any declaration, setting aside or payment of any dividend or
any other distribution with respect to any of the capital stock of the Company or any Subsidiary,
(i) any material change in accounting methods, principles or practices (or any disagreement
with the Company's independent public accountants with respect to such methods, principles or
practices) employed by the Company (except insofar as may be required by a change in GAAP),
® (iv) any action of the type described in Sections 5.1(b) or 5.1(c) which had such action been
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taken after the date of this Agreement would be in violation of any such Section, or (v) any

i condition, event or occurrence which could reasonably be expected to prevent, hinder or

® materially delay the ability of the Company to consummate the transactions contemplated by this
Agreement.

Section 3.10. Taxes. The Company and each of its Subsidiaries (and any consolidated,
combined, unitary or aggregate group for tax purposes of which the Company or any of its
® Subsidiaries has been a member) have timely filed all material Tax Returns required to be filed
by any of them. All such Tax Returns are true, correct and complete, except for such instances
which individually or in the aggregate could not have a Material Adverse Effect on the
Company. All Taxes of the Company and its Subsidiaries which are (i) shown as due on such
Tax Returns, (ii) otherwise due and payable or (iii) claimed or asserted by any taxing authority to
P be due, have been paid, except for those Taxes being contested in good faith and for which
adequate reserves have been established in the financial statements included in the Company
Reports in accordance with GAAP. The Company does not know of any proposed or threatened
Tax claims or assessments which, if upheld, could individually or in the aggregate have a
Material Adverse Effect on the Company. The Company and each Subsidiary has withheld and
paid over to the relevant taxing authority all Taxes required to have been withheld and paid in
connection with payments to employees, independent contractors, creditors, shareholders or 7
other third parties, except for such Taxes which individually or in the aggregate could not have a
Material Adverse Effect on the Company. No material deficiencies for any Taxes have been
proposed, asserted or assessed against the Company or any of its Subsidiaries that are not
adequately reserved for, no audit of any Tax Return of the Company or any of its Subsidiaries is
o being conducted by a tax authority, and no extension of the statute of limitations on the
assessment of any taxes has been granted to the Company or any of its Subsidiaries and is
currently in effect. For purposes of this Agreement, (a) "Tax" (and, with correlative meaning,
"Taxes") means any federal, state, local or foreign income, gross receipts, property, sales, use,
license, excise, franchise, employment, payroll, premium, withholding, alternative or added
o minimum, ad valorem, transfer or excise tax, or any other tax, custom, duty, govermnmental fee or
other like assessment or charge of any kind whatsoever, together with any interest or penalty,
imposed by any Governmental Entity, and (b) "Tax Retum" means any return, report or similar
statement required to be filed with respect to any Tax (including any attached schedules),
including, without limitation, any information return, claim for refund, amended retum or
® declaration of estirnated Tax.

Neither the Company nor any of its Subsidiaries have executed any closing agreement
pursuant to Section 7121 of the Code or any predecessor provisions thereof, or any similar
provision of foreign, state or local law, or has any ruling request pending with any tax authority.

® There are no tax certiorari proceedings currently pending, tax abatements currently in effect or
tax assessments of which the Company has been notified or has knowledge in the context of the
Company's real estate assets. No assets of the Company or any of its Subsidiaries constitutes
tax-exempt financed property or tax-exempt use property within the meaning of Section 168 of
the Code, and no assets are subject to a lease, safe-harbor lease, or other arrangement as a result
of which the Company or any Subsidiary is not treated as the owner for federal income tax
purposes. Neither the Company nor any of its Subsidiaries have filed a consent pursuant to
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Section 341(f) of the Code or agreed to have Section 341(f)(2) of the Code apply to any
disposition of a "subsection (f) asset" (as such term is defined in Section 341(f)(4) of the Code).
Neither the Company nor any of its Subsidiaries (i) are required or have agreed to make any
adjustments pursuant to Section 481(a) of the Code or any similar provision of foreign, state or
local law by reason of a change in accounting method initiated by it or any other relevant party,
(ii) have knowledge that any tax authority has proposed any such adjustment or change in
accounting method, and/or (iii) have an application pending with any tax authority requesting
permission for any changes in accounting methods that relate to the Business or Assets of Seller
or any of its Subsidiaries. Neither the Company nor any of its Subsidiaries are parties to any
contract, agreement, plan or arrangement covering any periods that, individually or collectively,
could give rise to any amount not being deductible by reason of Section 280G of the Code. The
Company and each of its Subsidiaries are not, have never been, own no interest in, and have
never owned an interest in, "S corporations” within the meaning of Section 1361(a)(1) of the
Code, "qualified subchapter S Subsidiaries” within the meaning of Section 1361(b)(3)(B) of the
Code, "United States real property holding corporations” within the meaning of Section 897 of
the Code, "personal holding companies" within the meaning of Section 542 of the Code,
“controlled foreign corporations" within the meaning of Section 957 of the Code, "foreign
personal holding companies” within the meaning of Section 552 of the Code, "passive foreign
investment companies” within the meaning of Section 1296 of the Code, "foreign investment
companies” within the meaning of Section 1246 of the Code, "ESC" within the meaning of
Section 922 of the Code, or 2 "DISC" or "Former DISC" within the meaning of Section 992 of
the Code. The Company and each of its Subsidiaries have not made, been party to, or been the
subject of, any elections under Sections 108, 168, 338, 441, 472, 1017, 1033 or 4977 of the
Code. Neither the Company nor any of its Subsidiaries have entered into any transfer pricing
agreements with any tax authority. No assets of the Company or any of its Subsidiaries are held
in an arrangement for which partnership Tax Returns are being filed or are required to be filed.
Neither the Company nor any of its Subsidiaries have availed itself of any Tax amnesty or
similar relief in any taxing jurisdiction. There are no transactions previously entered into by
either the Company or any of its Subsidiaries whose Tax consequences may be affected by the
transactions contemplated by this Agreement (e.g., by a "clawback” or similar provision).

Section 3.11. Title to Assets.

{a) Except as set forth in the Company’s audited balance sheet (including any
related notes thereto) for the fiscal year ended December 28, 1997 included in the Company’s
Annual Report on Form 10-K for the fiscal year then ended (the "1997 Balance Sheet") or the
other Company Reports, the Company and each of its Subsidiaries have good and marketable
title to all of their real and personal properties and assets reflected on the 1997 Balance Sheet or
acquired after December 28, 1997 (other than assets disposed of since December 28, 1997 in the
ordinary course of business consistent with past practice), in each case free and clear of all title
defects, liens, claims, charges, encumbrances and restrictions, except for (i) liens, encumbrances
or restrictions which secure indebtedness which is properly reflected in the 1997 Balance Sheet;
(it) liens for Takes accrued but not yet payable; (iii) liens arising as a matter of law in the
ordinary course of business with respect to obligations incurred after December 28, 1997,
provided that the obligations secured by such liens are not delinquent; and (iv) such title defects,
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liens, encumbrances and restrictions, if any, as individually or in the aggregate would not have a
‘ Material Adverse Effect on the Company. The Company and each of its Subsidiaries either own,
® or have valid leasehold interests in, and is in possession of, all properties and assets used by them  — -
in the conduct of their business and each such lease is valid without default thereunder by the
lessee or, to the Company's knowledge, by the lessor, except where such default would not,
individually or in the aggregate, have a Material Adverse Effect on the Company.

® {b) Neither the Company nor any of its Subsidiaries has any legal obligation,
absolute or contingent, to any other person to sell or otherwise dispose of any interest in any of’
the restaurants owned or operated by the Company, or to sell or dispose of any of its other assets
with an individual value of $25,000 or an aggregate value in excess of $100,000.

Section 3.12. Change of Control Agreements. Except as set forth in Section 1.7(a) or
the Company Reports filed prior to the date hereof, neither the execution and delivery of this
Agreement nor the consummation of the Offer, the Merger or the other transactions contemplated_
by this Agreement, will (either alone or in conjunction with any other event) result in, cause the
accelerated vesting or delivery of, or increase the amount or value of, any payment or benefitto - -~ -~
any director, officer or employee of the Company, and, without limiting the generality of the
® foregoing, no amount paid or payable by the Company in connection with the Offer, the Merger
or the other transactions contemplated by this Agreement (either solely as a result thereof or as a
result of such transactions in conjunction with any other event) will be an "excess parachute
payment" within the meaning of Section 280G of the Code.

® Section 3.13. Litigation. Except for such matters which are disclosed in the Company
Reports or, if adversely determined, have not had, and would not have, a Material Adverse Effect
on the Company, there are no claims, suits, actions, investigations, indictments or information, or
administrative, arbitration or other proceedings ("Litigation™) pending or, to the knowledge of the
Company, threatened against the Company or any of its Subsidiaries. Except for such matters

o which are disclosed in the Company Reports or have not had, and would not have, a Material
Adverse Effect on the Company, there are no judgments, orders, injunctions, decrees,
stipulations or awards (whether rendered by a court, administrative agency, or by arbitration,
pursuant to a grievance or other procedure) against or relating to the Company or any of its
Subsidiaries.

e Section 3.14. Contracts and Commitments. All material contracts of the Company or its
Subsidiaries have been included in the Company Reports, except for those contracts not required
to be filed pursuant to the rules and regulations of the SEC. The Company has made available
true, correct and complete copies of all such material contracts to Buyer. Neither the Company
nor any of its Subsidiaries is in default under any such contracts which has had, or would have, 2

@ Material Adverse Effect on the Company.

Section 3.15. Emplovee Benefit Plans. All employee benefit plans, compensation

arrangements and other benefit arrangements covering employees of the Company or any of its

Subsidiaries (the "Company Benefit Plans") and all employee agreements providing

@ compensation, severance or other benefits to any employee or former employee of the Company
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or any of its Subsidiaries which are not disclosed in the Company Reports and which exceed
, $100,000 per annum are set forth in the Company Disclosure Schedule. True and complete
@ copies of the Company Benefit Plans have been made available to Buyer. To the extent
applicable, the Company Benefit Plans comply in all material respects with the requirements of
the Employee Retirement Income Security Act of 1974, as amended ("ERISA™), and the Code,
and any Company Benefit Plan intended to be qualified under Section 401(a) of the Code has
received a determination letter and, to the knowledge of the Company continues to satisfy the
® requirements for such qualification. Neither the Company nor any of its Subsidiaries nor any
ERISA Affiliate of the Company maintains, contributes to or has maintained or contributed in
the past six (6) years to any benefit plan which is covered by Title IV of ERISA or Section 412
of the Code. No Company Benefit Plan nor the Company nor any Subsidiary has incurred any
liability or penalty under Section 4975 of the Code or Section 502(i) of ERISA or, to the
® knowledge of the Company, engaged in any transaction that would reasonably be expected to
result in any such liability or penalty. Each Company Benefit Plan has been maintained and
administered in compliance with its terms and with ERISA and the Code to the extent applicable
thereto, except for such non-compliance which individually or in the aggregate would not have a
Material Adverse Effect on the Company. There is no pending or, to the knowledge of the
® Company, anticipated Litigation against or otherwise involving any of the Company Benefit
Plans and no Litigation (excluding claims for benefits incurred in the ordinary course of
Company Benefit Plan activities) has been brought against or with respect to any such Company
Benefit Plan. All contributions required to be made as of the date hereof to the Company Benefit
Plans have been made or provided for. Except as described in the Company Reports or as
required by Law, neither the Company nor any of its Subsidiaries maintains or contributes to any
plan or arrangement which provides or has any liability to provide life insurance or medical or
other employee welfare benefits to any employee or former employee upon his retirement or
termination of employment, and neither the Company nor any of its Subsidiaries has ever
represented, promised or contracted (whether in oral or written form) to any employee or former
employee that such benefits would be provided. No Company Benefit Plan is under
® investigation or audit by either the United States Department of Labor or the Intemnal Revenue
Service. Except as provided for in this Agreement, the execution of, and performance of the
transactions contemplated in, this Agreement will not (either alone or upon the occurrence of any
additional or subsequent events) constitute an event under any benefit plan, policy, arrangement
or agreement or any trust or loan that will or may result in any payment (whether of severance
® pay or otherwise), acceleration, forgiveness of indebtedness, vesting, distribution, increase in
benefits or obligation to fund benefits with respect to any employee. No payment or benefit
which will or may be made by the Company, any of its Subsidiaries, any ERISA Affiliate or
Buyer with respect to any employee will constitute an “excess parachute payment” within the

meaning of Section 280G(b)(1) of the Code.

For purposes of this Agreement "ERISA_Affiliate" means any business or entity which is

a member of the same "controlled group of corporations," under "common control" or an

"affiliated service group” with an entity within the meanings of Sections 414(b), {c) or (m) of the

Code, as required to be aggregated with the entity under Section 414(o) of the Code, or is under

® "common control” with the entity, within the meaning of Section 4001(a)(14) of ERISA, or any
regulations promulgated or proposed under any of the foregoing Sections.
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Section 3.16. Labor and Employment Matters. Neither the Company nor any of its
Subsidiaries is a party to, or bound by, any collective bargaining agreement or other Contracts or
® understanding with a labor union or labor organization. Except for such matters which,
individually or in the aggregate, would not have a Material Adverse Effect on the Company,
there is no (i) unfair labor practice, labor dispute (other than routine individual grievances) or
labor arbitration proceeding pending or, to the knowledge of the Company, threatened against the
Company or its Subsidiaries relating to their business, (ii) to the knowledge of the Company,
® activity or proceeding by a labor union or representative thereof to organize any employees of the
Company or any of its Subsidiaries, or (iii) lockouts, strikes, slowdowns, work stoppages or, to
the knowledge of the Company, threats thereof by or with respect to such employees.

Section 3.17. Environmental Compliance and Disclosure.

(2) Except for any matters which individually or in the aggregate would not
have a Material Adverse Effect, (i) the Company and each of its Subsidiaries is in compliance
with all applicable Laws relating to Environmental Matters (as defined below); (ii) the Company
and each of its Subsidiaries has obtained, and is in compliance with, all Permits required by
applicable Laws for the use, storage, treatment, transportation, release, emission and disposal of
® raw materials, by-products, wastes and other substances used or produced by or otherwise

relating to the operations of any of them; (iii) to the Company's knowledge, there are no past or

present events, conditions, activities or practices that would prevent compliance or continued

compliance with any Law or give rise to any Environmental Liability (as defined below); and

(iv) there are no claims either by any Governmental Authority or any third party pending, or to
o the Company's knowledge, threatened against the Company or any of its subsidiaries arising
from any Environmental Matter.

(®) As used in this Agreement, the term "Environmental Matters" means any
matier arising out of or relating to pollution or protection of the environment, human safety or

® health, or sanitation, including, without limitation, matters relating to food preparation and

' handling, emissions, discharges, releases, exposures, or threatened releases of pollutants,

contaminants, or hazardous or toxic materials or wastes including petroleum and its fractions,

radiation, polychlorinated byphenols, bichazards and all toxic agents of whatever type or nature

into ambient air, surface water, ground water, or land, or otherwise relating to the manufacture,

® processing, distribution, use, treatment, storage, disposal, transport or handling of pollutants,

contaminants or hazardous or toxic materials or wastes including petroleum and its factions,

radiation, bichazards and all toxic agents of whatever type or nature. "Environmental Liability"

means any liability or obligation arising under any Law or under any other theory of law or

equity (including, without limitation, any liability for personal injury, property damage or
remediation) arising from or relating to any Envircnmental Matters.

.
Section 3.18. Affiliated Transactions. All transactions between the Company or any of
its Subsidiaries, on the one hand, and any officer, director or holder of in excess of five percent
(5%) of the Shares, or any Affiliate of any of them, have been disclosed in the Company Reports
or the Company Disclosure Schedule. Except as disclosed in the Company Reports, no officer,
® director or holder of in excess of five percent (5%) of Shares has any interest in (i) any assets,
MIAMUHEINM/954267/kgb(02 DOC/6/02/68 17
o




including, without limitation any intellectual property, used or held for use in the business of the
‘ Company and its Subsidiaries or (ii) any creditor, supplier of franchisee of the Company or any
9 of its Subsidiaries.

Section 3.19. Intellectual Property.

(a) The Company Disclosure Schedule sets forth a true and complete list and
description of (i) all United States and foreign patents, trademarks, trade names, service marks,
copyrights and applications therefor and trade secrets (including secret recipes and formulae)
owned by the Company and its Subsidiaries (the "Intellectual Property Rights") and (ii) all
United States and foreign patents, trademarks, trade names, service marks, copyrights and
applications therefor and trade secrets (including secret recipes and formulae) licensed to the
Company or any of its Subsidiaries (the "Licensed Rights"). Except to the extent that the
L inaccuracy of any of the following (or the circumstances gwmg nse to such inaccuracy) would

not have a Material Adverse Effect on the Company:

)] The Company represents and warrants that (i) the Intellectual
Property Rights are free and clear of any liens, claims or encumbrances; are not subject to
Y any license (royalty bearing or royalty free) and are not subject to any other arrangement
requiring any payment to any person nor the obligation to grant rights to any person in
exchange; (ii) the Licensed Rights are free and clear of any liens, claims, encumbrances,
royalties or other obligations; and (iii) the Intellectual Property Rights and the Licensed
Rights are all those material rights necessary to the conduct of the business of each of the
® Company, its Subsidiaries and the Company's franchisees as presently conducted.

(2) The validity of the Intellectual Property Rights and ftitle thereto, -
and the validity of the Licensed Rights, (i) have not been questioned in any prior
litigation against or involving the Company or any Subsidiaries; (ii) are not being
questioned in any pending litigation against or involving the Company or any
Subsidiaries; and (iii) to the knowledge of the Company, are not the subject(s) of any
threatened or proposed litigation.

3 The business of each of the Company, its Subsidiaries and, to the

knowledge of the Company, the Company's franchisees, as presently conducted, does not

® conflict with and has not been alleged to conflict with any patents, trademarks, trade
names, service marks, copyrights or other intellectual property rights of others.

4) The consummation of the transactions contemplated hereby will
not result in the loss or impairment of any of the Intellectual Property Rights or any of the
® Licensed Rights.

The Company does not know of any use by others of any of the Intellectual Property

Rights or the Licensed Rights material to the business of the Company, its Sub51d1anes or the
Company's franchisees as presently conducted. , ST
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(b) Each of the Company and its Subsidiaries owns, or possesses valid license
_ rights to, all computer software programs that are material to the conduct of the business of the
@ Company and its Subsidiaries. There are no infringement suits, actions or proceedings pending
or, to the knowledge of the Company, threatened against the Company or any Subsidiary with

respect to any software owned or licensed by the Company or any Subsidiary.

Section 3.20. Brokers. Except pursuant to the Independent Advisor Engagement Letter

® (as defined in Section 5.10(b)), no broker, finder or investment banker is entitled to any
brokerage, finder's or other fee or commission in connection with this Agreement, the Offer, the

Merger or the other transactions contemplated by this Agreement based upon arrangements macde

by or on behalf of the Company. The Company Disclosure Schedule includes a complete and

correct copy of all agreements between the Company and the Independent Advisor pursuant to

® which such firm would be entitled to any payment relating to this Agreement, the Offer, the

| Merger or the other transactions contemplated by this Agreement.

Section 3.21. Antitakeover Statutes; Rights Plan. Each of the Company and the Board

of Directors of the Company has taken all action required to be taken by it in order to exempt this
Agreement and the transactions contemplated hereby from, and this Agreement and the

® transactions contemplated hereby are exempt from, the requirements of Sections 607.0901 and - o
607.0902 of the FBCA. The Company is not a party to or subject to any "poison pill,"
shareholder rights plan, rights agreement or similar agreement, instrument or plan.

Section 3.22. Year 2000. Any reprogramming and related testing, and/or replacement of
e the Company's or any of its Subsidiaries' software, computer systems and other information
technology (the "Company's Systems"), required to permit the Comipany's Systems accurately to
process, provide and/or receive date data (internally, and with third parties with whom the
Company or any of its Subsidiaries does a material amount of business), from, into and between
the 20" and 21% centuries, including the year 2000 and all leap years, will be completed in all
® material respects on or before September I, 1999, and the cost to the Company and its
Subsidiaries of such reprogramming, testing and/or replacement will not result in a Material
Adverse Effect. The Company's Systems are, and subsequent to the completion of such
reprogramming and related testing and/or replacement of the Company's Systems, will be,
adequate for the conduct of the Company's business.

® Section 3,23. Disclosure. No representation, warranty or covenant made by the
Company in this Agreement, the Exhibits or the Company Disclosure Schedule contains an
untrue statement of a material fact or omits to state a material fact required to be stated herein or
therein or necessary to make the statements contained herein or therein, in light of the
circumstances under which they were made, not misleading,
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ARTICLE IV

REPRESENTATIONS AND WARRANTIES
OF BUYER

Buyer represents and warrants to the Company as follows:

Section4.1.  Organization and Standing. Buyer (a) is a corporation duly organized,

® validly existing and in good standing under the laws of its jurisdiction of incorporation, (b) has
full corporate power and authority to own, lease and operate it properties and assets and to
conduct its business as presently conducted and (c) is duly qualified or licensed to do business as
a foreign corporation and is in good standing in each jurisdiction where the character of the
properties owned, leased or operated by it or the nature of its business makes such qualification
® or licensing necessary. - ’

Section4.2.  Authority for Agreement. Buyer has all necessary corporate power and

authority to execute and deliver this Agreement, to perform its obligations hereunder and to o
consummate the Offer, the Merger and the other transactions contemplated by this Agreement.
The execution, delivery and performance by Buyer of this Agreement, and the consummation by
g Buyer of the Offer, the Merger and the other transactions contemplated by this Agreement, have
been duly authorized by all necessary corporate action and no other corporate proceedings on the
part of Buyer are necessary to authorize this Agreement or to consummate the Offer, the Merger
or the other transactions contemplated by this Agreement (other than, with respect to the Merger,
the filing and recordation of appropriate merger documents as required by the FBCA and the

e DGCL). This Agreement has been duly executed and delivered by such person and, assuming
this Agreement constitutes a valid and binding obligation of the Company, constitutes a legal,
valid and binding obligation of Buyer enforceable against such person in accordance with its
terms, except as limited by applicable bankruptcy, insolvency, reorganization, moratorium and

o other laws of general application affecting enforcement of creditors’ ri ghts generally.

Section4.3.  No Conflict. The execution and delivery of this Agreement by Buyer do
not, and the performance of this Agreement by such person and the consummation of the Offer,
the Merger and the other transactions contemplated by this Agreement will not, (i) conflict with
or violate the certificate of incorporation or bylaws of Buyer, (ii) conflict with or violate any Law

@ applicable to Buyer or by which any property or asset of Buyer is bound or affected, or (iii) result
in any breach of or constitute a default (or an event which with notice or lapse of time or both
would become a default) under, or give to others any right of termination, amendment,
acceleration or cancellation of, or result in the creation of a lien or other encumbrance on any
property or asset of Buyer pursuant to, any note, bond, mortgage, indenture, contract, agreement,

o lease, license, permit, franchise or other instrument or obligation to. which Buyer is a party or by 7
which Buyer or any property or asset of Buyer is bound or affected, except in the case of clauses
(ii) and (iii) for any such conflicts, violations, breaches, defaults or other occurrences which
would not, individually or in the aggregate, prevent or materially delay the performance by
Buyer of its respective obligations under this Agreement or the consummation of the Offer, the

® Merger or the other transactions contemplated by this Agreement.
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Section 4.4. Required Filings and Consenis. The execution and delivery of this

) Agreement by Buyer do not, and the performance of this Agreement by Buyer will not, require
o any consent, approval, authorization or permit of, or filing with or notification to, any
Govemnmental Entity, except (i) for applicable requirements, if any, of the Exchange Act, Blue
Sky Laws, filing and recordation of appropriate merger documents as required by the FBCA and
the DGCL, the laws of other states in which Buyer is qualified to do or is doing business and ' -
foreign laws, (ii) for those required by the HSR Act, and (iii) where failure to obtain such
® consents, approvals, authorizations or permits, or to make such filings or notifications, would
not, individually or in the aggregate, prevent or materially delay the performance by Buyer of
any of its obligations under this Agreement or the consummation of the Offer, the Merger or the
other transactions contemplated by this Agreement.

Section 4.5. Information Supplied. None of the information supplied or to be supplied
by Buyer specifically for inclusion or incorporation by reference in the Schedule 14D-9 or the
Proxy Statement (if applicable) will, at the date such documents are first published, sent or
delivered to shareholders or, unless promptly corrected, at any time during the pendency of the
Offer contain any untrue statement of a material fact or omit to state any material fact required to
be stated therein or necessary in order to make the statements made therein, in light of the
® circumstances under which they were made, not misleading. Neither the Schedule 14D-1 nor the

Schedule 13E-3 will, at the date such document is first published, sent or delivered to the
shareholders or, unless promptly corrected, at any time during the pendency of the Offer, nor the
Proxy Statement (if applicable) at the date such document is first published, sent or delivered to
shareholders or, unless promptly corrected, at any time during the pendency of the Company
® Shareholders’ Meecting, contain any untrue statement of a material fact or omit to state any
material fact required to be stated therein or necessary in order to make the statements made
therein, in light of the circumstances under which they were made, not misleading. The Schedule
14D-1 and the Schedule 13E-3 will comply as to form and substance in all material respects with
the requirements of the Exchange Act and the applicable rules and regulations of the SEC
® thereunder. Notwithstanding the foregoing, no representation or warranty is made by Buyer with
respect to statements made or incorporated by reference therein based on information supplied by
the Company for inclusion or incorporation by reference in any of the foregoing documents.

Section 4.6.  Financial Capability. Attached hereto as Exhibit 4.6 is a true and complete

°® copy of a commitment letter addressed to Buyer from Chase Bank of Texas, N.A., Buyer’s senior
debt financing source, for the aggregate amount of up to $150 million of senior bank financing

(the “Senior Finanging™) for, among other things, the finds necessary to purchase all Shares

pursuant to the Offer and the Merger and to pay all fees and expenses payable by Buyer related

to the transactions contemplated by this Agreement (the “Aggregate Offer Consideration™).

Buyer has no reason to believe that the conditions to the Senior Financing will not be satisfied or

e waived. The Senior Financing and Buyer’s available funds and commltted equity capital will be
sufficient to fund the Aggregate Offer Consideration.
Section4.7. Brokers. No broker, finder or investment banker is entitled to any
brokerage, finder's or other fee or commission payable by the Compz-.» or any of its Affiliates in
®
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connection with this Agreement, the Offer, the Merger or the other transactions contemplated by
this Agreement based upon arrangements made by or on behalf of Buyer of any of its Affiliates.

Section 4.8.  Disclosure. No representation, warranty or covenant made by Buyer in
this Agreement or the exhibits hereto contains an untrue statement of a material fact or omits to
state a material fact required to be stated herein or therein or necessary to make the statements
contained herein or therein, in light of the circumstances under which they were made, not

PY misleading.

ARTICLE V
COVENANTS
® : : :
Section 5.1. iness Pending the Mer,
(a) The Company covenants and agrees that between the date of this
Agreement and the Effective Time, except as set forth in the Company Disclosure Schedule or,
® unless Buyer shall otherwise agree in advance, which consent shall not be unreasonably withheld

and shall be subsequently confitmed in wrifing, (i} the businesses of the Company and its
Subsidiaries shall be conducted only in, and the Company and its Subsidiaries shall not take any
action except in, the ordinary course of business and in a manner consistent with prior practice (it
being understood that the foregoing does not cover future events resulting from the public
announcement of the Offer and the Merger), (ii) the Company and its Subsidiaries shall use all
e commercially reasonable efforts to preserve substantially intact their business organizations, to
keep available the services of their current officers and employees and to preserve the current
relationships of the Company and its Subsidiaries with customers, suppliers and other persons
with which the Company or its Subsidiaries has significant business relations, (iii} the Company
will comply with all applicable laws and regulations wherever its business is conducted,
® including without limitation the timely filing of all reports, forms or other documents with the
SEC required pursuant to the Securities Act or the Exchange Act, except where such
noncompliance would not have a Material Adverse Effect on the Company, (iv) the Company
shall not commit to any significant capital expenditures except those related to developing,
constructing, permitting, equipping and opening the five planned restaurants identified on the
® Company Disclosure Schedule, and (iv) the Company shall not enter into any new franchise
agreement. : :

(b) The Company covenants and agrees that befween the date of this

Agreement and the Effective Time, the Company shall not, nor shall the Company permit any of

PY its Subsidiaries to, (i) declare or pay any dividends on or make other distributions (whether in
cash, stock or property) in respect of any of its capital stock, except for dividends by a wholly

owned Subsidiary of the Company to the Company or another wholly owned Subsidiary of the

Company, (ii) split, combine or reclassify any of its capital stock or issue or authorize or propose

the issuance of any other securities in respect of, in lieu of or in substitution for shares of its

° capital stock, (iii) repurchase or otherwise acquire or permit any Subsidiary to purchase or
otherwise acquire, any shares of its capital stock, (iv) issue, deliver or sell, or authorize or
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propose the issuance, delivery or sale of, any shares of its capital stock or any securities
, convertible into any such shares of its capital stock, or any rights, warrants or options to acquire
® any such shares or convertible securities or any stock appreciation rights, phantom stock plans or
stock equivalents, other than the issuance of Shares upon the exercise of Company Options ~
outstanding as of the date of this Agreement under the Company Stock Option Plans, and
formula grants of Company Options to directors pursuant to the 1995 Directors Stock Option
Plan and the issuance by a wholly-owned Subsidiary of the Company of its capital stock to its
® parent, or (vi} willfully take any action that would make the Company's representations and
warranties set forth in Axticle IIf not true and correct in all material respects.

(c) The Company covenants and agrees that between the date of this

Agreement and the Effective Time, the Company shall not, nor shall the Company permit any of

® its Subsidiaries to, (i) amend its articles of incorporation or bylaws or other equivalent
organizational documents, (ii) incur any indebtedness for borrowed money or guaranty any such
indebtedness of another person, other than (A) borrowings under existing lines of credit (or under
any refinancing of such existing lines), or (B) indebtedness owing to, or guaranties of
indebtedness owing to, the Company, (iii) make any loans or advances to any other person, other
than advances to employees (that are not Affiliates of the Company) in accordance with past

g practice, (iv) merge or consolidate with any other entity in any transaction, or sell all or

substantially all of its business or assets, (v) make any material change, other than in the ordinary

course of business, consistent with past practice, or as required by the SEC or law, with respect

to any accounting methods, principles or practices used by the Company (except insofar as may )
° be required by a change in GAAP), (vi) make any change in employment terms for any of its 3

directors or officers; (vii) make any change in employment terms for any of its employees
outside the ordinary course of business consistent with past practices, (viii) make any change to
the Company Benefit Plans except as required by law; (ix) materially amend or modify the form
of franchise agreement with, the procedures or rules and regulations applicable to or the nature of
its relationship with, its franchisees, or (x) commit or agree to take any of the actions described
® in this Section 5.1.

Section 5.2.  Access to Information; Confidentiality.

() From the date hereof to the Effective Time, the Company shall, and shall
Py cause the officers, directors, employees, auditors, attorneys, financial advisors, lenders and other
agents (collectively, the "Representatives") of the Company to, afford the Representatives of
Buyer full and complete access at all reasonable times to the properties, offices, restaurants and
other facilities, books and records of the Company and its Subsidiaries, and shall furnish Buyer
with all financial, operating and other data and information as Buyer, through its Representatives,
may reasonably request. Except as otherwise agreed to by the Company, unless and until Buyer

A shall have purchased a majority of the outstanding Shares pursuant to the Offer or otherwise, and
notwithstanding termination of this Agreement, the terms of any confidentiality agreement
between the Company and Buyer or any of Buyer’s affiliates, agents or representatives (any such
agreement, a “Confidentiality Agreement™) shall apply to all information about the Company

° which is furnished under this Agreement by the Company to any such person.
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) No investigation pursuant to this Section 5.2 shall affect any
_ representation or warranty in this Agreement of a.ny party hereto or any condition to the
® obligations of the parties hereto. : S

Section 5.3.  Directors. Promptly upon the acceptance for payment of, and payment by

Buyer for, Shares pursuant to the Offer, Buyer shall be entitled to designate such number of

directors on the Board of Directors of the Company as will give Buyer, subject to compliance

® with Section 14(f) of the Exchange Act, representation on such Board of Directors equal to at
least that number of directors, rounded up to the next whole number, which is the percentage that

(i) such number of Shares so accepted for payment and paid for by Buyer plus the number of

Shares otherwise owned by Buyer bears to (ii) the total number of Shares outstanding, and the

Company shall, at such time, cause Buyer's designees to be appointed or elected provided,

® however, that in the event that Buyer’s designees are elected to the Board of Directors of the
Company, until the Effective Time such Board of Directors shall have at least two directors who
are directors on the date of this Agreement and who are not officers of the Company (the
"Independent Directors"); and provided further that, in such event, if the number of Independent
Directors shall be reduced below two for any reason whatsoever, the remaining Independent
Director shall designate a person fo fill such vacancy who shall be deemed to be an Independent

g Director for purposes of this Agreement or, if no Independent Directors then remain, the other
directors shall designate two persons to fill such vacancies who shall not be officers or affiliates
of the Company or any of its subsidiaries, or officers or affiliates of Buyer or any of its
subsidiaries, and such persons shall be deemed to be Independent Directors for purposes of this

° Agreement. Subject to applicable law, the Company shall take all action requested by Buyer

necessary to effect any such appointment or election, including mailing to its stockholders the
Information Statement containing the information required by Section 14(f) of the Exchange Act
and Rule 14£-1 promulgated thereunder (either separately or combined with the Schedule 14D-8),
and the Company agrees to make such mailing with the mailing of the Schedule 14D-9 {provided
that Buyer shall have provided to the Company on a timely basis all information required to be
® included in the Information Statement with respect to Buyer's designees). In connection with the
foregoing, the Company will promptly, at the option of Buyer, either increase the size of the
Board of Directors of the Company or obtain the resignation of such number of its current
directors as is necessary to enable Buyer's designees to be elected or appointed to the Board of
Directors of the Company as provided above.

Section 5.4. Further Action.

(a) Upon the terms and subject to the conditions hereof, each of the parties
hereto shall use all commercially reasonable efforts to take, or cause to be taken, all appropriate
action, and to do, or cause to be done, all thmgs necessary, proper or advisable under Law to
consummate the Offer and to consummate and make effective the Merger and the other
transactions contemplated by this Agreement, including, without limitation, using all
commercially reasonable efforts to "obtain all licenses, permits, consents, approvals,
authorizations, qualifications and orders of each Governmental Entity and parties to contracts
with the Company and its Subsidiaries as are necessary for the consummation of the Offer and
the Merger and the other transactions contemplated by this Agreement and to fulfill the
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conditions set forth in Article VI. If at any time after the Effective Time any further action is
necessary or desirable to carry out the purposes of this Agreement, the proper officers of each
party to this Agreement and the Surviving Corporation shall use all commercially reasonable
efforts to take all such action.

{b) In connecticn with, and without limiting the foregoing, the Company shall
use all commercially reasonable efforts to (i) to take all actions necessary to ensure that no state
antitakeover statute or similar statute or regulation is or becomes operative with respect to this
Agreement, the Offer, the Merger or any other transactions contemplated by this Agreement, and
(ii) if any state antitakeover statute or similar statute or regulation is or becomes operative with
respect to this Agreement, the Offer, the Merger or any other transaction contemplated by this
Agreement, to take all actions necessary to ensure that this Agreement, the Offer, the Merger and
any other transactions contemplated by this Agreement may be consummated as promptly as
practicable on the terms contemplated by this Agreemerit and otherwise to minimize the effect of
such statute or regulation on the Merger, the Offer and the other transactions contemplated by
this Agreement.

Section 5.5. No Soljcitation. - o -

(a) The Company and its officers, directors, employees, representatives and
agents shall immediately cease any discussions or negotiations with any parties that may be
ongoing with respect to an Acquisition Proposal (as hereinafter defined). From and after the date
hereof until the termination of this Agreement, the Company shall not, nor shall it permit any of
its Subsidiaries to, authorize or permit any of its officers, directors or employees or any
investment banker, financial advisor, attorney, accountant or other representative retained by it or
any of its subsidiaries to, directly or indirectly, (i) solicit, initiate or knowingly encourage
(including by way of fumishing non-public information or assistance), or knowingly take any
other action to facilitate, any inquiries or the making of any proposal which constitutes, or would .
reasonably be expected to lead to, any Acquisition Proposal or (ii) participate in any discussions
or negotiations regarding any Acquisition; provided, however, that if, at any time the Board of
Directors of the Company determines in good faith, after consultation with independent legal
counsel (who may be the Company’s regularly engaged independent counsel), that it is necessary
to do so in order to comply with its fiduciary duties to the Company’s shareholders under
applicable law, the Company may, in response to an unsolicited Acquisition Proposal, and
subject to compliance with Section 5.5(c), (x) furnish information with respect to the Company
to any person pursuant to a confidentiality agreement in reasonably customary form and (y)
participate in discussions or negotiations regarding such Acquisition Proposal. For purposes of
this Agreement, "Acquisition Proposal" means any inquiry, proposal or offer (or any public
announcement of a proposal, plan or intention to do any of the foregoing or any agreement to
engage in the foregoing) from any person relating to any direct or indirect acquisition or purchase
of 20% or more of the assets of the Company and its subsidiaries or 20% or more of any class of
equity securities of the Company or any of its subsidiaries, any tender offer or exchange offer
that if consummated would result in any person beneficially owning 20% or more of any class of ~
equity securities of the Company or any of its subsidiaries, any merger, consolidation, business
combination, sale of all or substantially all the assets, recapitalization, liquidation, dissolution or
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similar transaction involving the Company or any of its subsidiaries, other than the transactions
contemplated by this Agreement, or any other transaction the consummation of which would

® reasonably be expected to impede, interfere with, prevent or materially delay the Offer and/or the
Merger or which would reasonably be expected to dilute materially the benefits to Buyer of the
transactions contemplated hereby.

(b) Except as set forth in this Section 5.5, neither the Board of Directors of the
Company nor any committee thereof shall (i) withdraw or modify, or propose to withdraw or

. modify, in a manner adverse to Buyer, the approval or recommendation by such Board of
Directors or such committee of the Offer, this Agreement or the Merger, (ii) approve or
recommend, or propose to approve or recommend, any Acquisition Proposal or (iii) cause the
Company to enter into any agreement with respect to any Acquisition Proposal. Notwithstanding

° the foregoing, in the event that the Board of Directors of the Company determines in good faith,

after consultation with independent legal counsel (who may be the Company’s regularly
engaged independent counsel), that it is necessary to do so in order to comply with its fiduciary
duties to the Company’s shareholders under applicable law, the Board of Directors of the
Company may (subject to the other provisions of Section 5.5) withdraw or modify its approval or
recornmendation of the Offer, this Agreement and the Merger, approve or recommend a Superior
® Proposal (as defined below), cause the Company to enter into an agreement with respect to a
Superior Proposal or terminate this Agreement, but in each case only at a time that is after the
third business day following Buyer’s receipt of written notice (a "Notice of Superigr Proposal™)
advising Buyer that the Board of Directors of the Company has received a Superior Proposal,
specifying the material terms and conditions of such Superior Proposal and identifying the
® person making such Superior Proposal. In addition, if the Company proposes to enter into an
agreement with respect to any Acquisition Proposal, it shall concurrently with entering into such
agreement pay, or cause to be paid, to Buyer the Termination Fée (as such term is defined in
Section 5.8(b)). For purposes of this Agreement, a "Superior Proposal” means any bona fide
proposal made by a third party to acquire, directly or indirectly, for consideration consisting of
® cash and/or securities, more than 20% of the shares of Company Common Stock then
outstanding or all or substantially all the assets of the Company and otherwise on terms which
the Board of Directors of the Company determines in its good faith judgment (based on the
advice of a finaricial advisor of nationally recognized reputation) to be more favorable to the
Company’s shareholders than the Offer and the Merger.

(©) In addition to the obligations of the Company set forth in paragraphs (a)
and (b) of this Section 5.5, the Company shall promptly advise Buyer orally and in writing of any
request for information or of any Acquisition Proposal, the material terms and conditions of such
request or Acquisition Proposal and the identity of the person makmg such request or
Acquisition Proposal.

{d) Nothing contained in this Section 5.5 shall prohibit the Company from
taking and disclosing to its shareholders a position contemplated by Rule 14e-2(a) promulgated
under the Exchange Act or from making any disclosure to the Company’s shareholders if, in the
good faith judgment of the Board of Directors of the Company, afier consultation with

L independent legal counsel (who may be the Company’s regularly engaged independent counsel),
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failure so to disclose would be inconsistent with its fiduciary duties to the Company’s
: shareholders under applicable law; provided, however, neither the Company nor its Board of
® Directors nor any committee thereof shall, except as permitted by Section 5.5(b), withdraw or
modify, or propose to withdraw or modify, its position with respect to the Offer, this Agreement
or the Merger or approve or recommend, or propose to approve or recommend, an Acquisition

Proposal.

Y Section 5.6. Indemnification.

(2) It is understood and agreed that all rights to indemmification by the )
Company now existing in favor of each present and former director and officer of the Company I
(the "Indemnified Parties") as provided in'the Company Articles of Incorporation or the
® Company Bylaws, in each case as in effect on the date of this Agreement, or pursuant to any
r other agreements in effect on the date hereof, copies of which have been made available to
. Buyer, shall survive the Merger and shall continue in full force and effect in accordance with
their terms for a period of at least six (6) years from the Effective Time. '

{b) In addition, Buyer will provide, or cause the Surviving Corporation to

b provide, for a period not less than six (6) years after the Effective Time, the Company's current

directors and officers an insurance and indemnification policy that provides coverage for events

occurring at or prior to the Effective Time (the "D&O Insurance") that is no less favorable in any

material respect than the Company's existing D&O Insurance policy or, if substantially

equivalent insurance coverage is unavailable, the best available coverage; provided, however,

® that Buyer and the Surviving Corporation shall not be required to pay an annual premium for the

D&O Insurance in excess of 150% of the annual premium currently paid by the Company for

' such insurance, but in such case shall purchase as much such coverage as possible for such
amount.

o © This Section 5.6 shall survive the consummation of the Merger at the
Efféctive Time, is intended to benefit the Company, Buyer, the Surviving Corporation and the
Indemnified Parties and their respective heirs, personal representatives, successors and assigns,
and shall be binding on all successors and assigns of Buyer and the Surviving Corporation. If the
Surviving Corporation or any of its successors or assigns (i) consolidates with or merges into any

® other person and shall not be the continuing or surviving corporation or entity of such
consolidation or merger or (ii) transfers all or substantially all of its properties and assets to any
person, then, and in each such case, proper provision shall be made so that the successors and
assigns of the Surviving Corporation shall assume the obligations set forth in this Section 5.7.

Section 5.7. Public Announcements. Buyer and the Company shall consult with each
other before issuing any press release or otherwise making any public statements with respect to
this Agreement, the Offer or the Merger and shall not issue any such press release or make any
such public statement prior to such consultation, except as may be required by law or any listing
agreement with a national securities exchange or trading system to which Buyer or the Company’
is a party. The parties agree that the initial press release to be issued with respect to the
@ transactions contemplated by this Agreement is set forth in Exhibit 5.7 to this Agreement.
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Section 5.8.  Fees and Expenses.

® {a) Except as provided below in this Secticn 5.8, all fees and expenses
mcurred in connection with the Offer, the Merger, this Agreement and the transactions
contemplated by this Agreement (“Expenses™) shall be paid by the party incurring such fees or
expenses, whether or not the Offer or the Merger is conswummated.

() If (i) Buyer terminates this Agreement under Section 7.1(d), or (ii) the
Company terminates this Agreement pursuant to Section 7.1(g), the Company shall assume and
pay, or cause to be paid, to Buyer a termination fee in the amount of $2,250,000, plus all of
Buyer’s Expenses not to exceed $500,000 (the "Termination Fee™).

{c) If Buyer terminates the Offer as a result of the occurrence of any event set
® | forth in paragraph (j) of Annex I to this Agreement, the Company shall relmburse Buyer for all
of Buyer’s Expenses up to a maximum of $500,000. o

Section 5.9. Company Sharcholders' Meeting. If required by applicable law in order to

consummate the Merger:

€3] The Company shall, at the direction of Buyer, cause a meeting of its

shareholders (the “Company Shareholders' Meeting™) to be duly called and held as sdon as

practicable following the consummation of the Offer (which shall include acceptance for

payment of and payment for all Shares duly tendered) for the purpose of voting on the approval

® and adoption of this Agreement and the Merger (the “Company Shareholder Approval™). The

Company shall take all action necessary in accordance with applicable law and the Company

Articles of Incorporation and Company Bylaws to duly call, gwe notice of, and convene the
Company Shareholders' Meeting.

®) The Company shall, at the direction of Buyer, solicit from holders of
® Shares entitled to vote at the Company Shareholders' Meeting proxies in favor of such approval
and shall take all other action necessary or, in the judgment of Buyer, helpful to secure the vote

or consent of such holders required by the FBCA or this Agreement to effect the Merger.

Section 5.10. Proxy Statement.

(a) If required by applicable law in connection with the Merger, the Company
will, at the direction of Buyer, as promptly as practicable following the consummation of the
Offer prepare and file, a proxy or information statement relating to Company Shareholders'
Meeting (together with all amendments, supplements and exhibits thereto, the "Proxy
Statement") with the SEC and will use all commercially reasonable efforts to respond to the
comments of the SEC and to cause the Proxy Statement to be mailed to the Company's
shareholders at the earliest practical time. The Company will notify Buyer promptly of the
receipt of any comments from the SEC or its staff and of any request by the SEC or its staff for
amendments or supplements to the Proxy Statement or for additional information and will supply
Buyer with copies of all correspondence between the Company or any of its representatives, on
the one hand, and the SEC or its staff, on the other hand, with respect to the Proxy Statement or
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the Merger. If at any time prior to the Shareholders’ Meeting there shall occur any event that
_ should be set forth in an amendment or supplement to the Proxy Statement, the Company will
® promptly prepare and mail to its shareholders such an amendment or supplement. The Company
will not mail any Proxy Statement, or any amendment or supplement thereto, to which Buyer

reasonably objects.

(b) The Company hereby consents to the inclusion in the Proxy Statement of

Py the recommendation of the Board of Directors of the Company described in Section 3.3(b),
subject to any modification, amendment or withdrawal thereof, and represents that the

Independent Advisor has, subject to the terms of its engagement letter with the Company (the

"Independent Advisor Engagement Letter"), consented to the inclusion of references to its

opinion in the Proxy Statement. -

® (c) Notwithstanding the foregoing, if at any time Buyer shall acquire at least
80% of the outstanding Shares, Buyer and the Company shall take all necessary and appropriate
action to cause the Merger to become effective as promptly as practicable after the expiration of
the Offer and the satisfaction or waiver of the conditions set forth in Article VI without the
Company Shareholders' Meeting in accordance with Section 607.1104 of the FBCA. ' ""

Section 5.11. Shareholder Lists. The Company shall promptly (but in no event later
than three (3) business days after the date of this Agreement), or shall cause its transfer agent to =
promptly, furnish Buyer with mailing labels containing the names and addresses of all record
holders of Shares and with security position listings of Shares held in stock depositories, each as

o of the most recent practicable date, together with all other available listings and computer files
containing names, addresses and security position listings of record holders and beneficial
: owners of Shares.” The Company shall fumish Buyer with such additional information,
including, without limitation, updated listings and computer files of shareholders, mailing labels
and security position listings, and such other assistance as Buyer or its agents may reasonably
Py request. Subject to the requirements of applicable law, and except for such steps as are necessary
to” disseminate the Offer Documents and any other documents necessary to consummate the
Merger, Buyer and its agents shall hold in strict confidence (and subject to the provisions of any
applicable Confidentiality Agreement) the information contained in any such labels, listings and
files, will use such information only in connection with the Offer and the Merger and, if this
Agreement shall be terminated, will, upon request, deliver, and will use their best efforts to cause
their agents, affiliates and representatives to deliver, to the Company or destroy all copies of such
information then in their possession or control, or as otherwise provided in any such
Confidentiality Agreement.

Section 5.12. Shares Held by Company Subsidiaries. The Company agrees to cause  — -
® each of the Subsidiaries of the Company that owns any Shares to not tender any such Shares
pursuant to the Offer.

Section 5.13. Shareholder Litigation. The Company shall give Buyer the opportunity to ‘ T
participate in the defense or settlement of any shareholder litigation against the Company and its

® directors relating to the transactions contemplated by this Agreement; provided, however, that no
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such settlement shall be agreed to without Company’s and Buyer’s consent, which shall not be
unreasonably withheld. - .

o
Section 5.14. Emplovee Benefit Plans; Other Tax Returns. As soon as practicable, but
in no event later than July 31, 1998, the Company shall file (i) all required Forms 5500 with ’
respect to the Company Benefit Plans, (ii) all required Florida escheat tax returns and (iif) its
Florida 1996 intangible tax retum. )
®
ARTICLE VI
CONDITIONS
® Section 6.1. Conditions to the Obligation of Each Party. The respective obligations of T

Buyer and the Company to effect the Merger are subject to the sat1sfact10n of the following
conditions, unless waived in writing by all parties:

(a) Company Shareholder Approval. This Agreement and the Mergér shall

® have been approved and adopted by the requisite votes of the shareholders of the Company and
Buyer, if and to the extent required by the FBCA, the DGCL, the Company Articles of
Incorporation, the Buyer Certificate of Incorporation, the Company Bylaws and the Buyer
Bylaws.

{b)  No Injunctions or Restraints. No statute, rule, regulation, executive order,

A decree, temporary restraining order, preliminary or permanent injunction or other order issued by
any court of competent jurisdiction or other Governmental Entity or other legal restraint or
prohibition preventing the consummation of the Merger shall be in effect, nor shall any
proceeding by any Governmental Entity seeking any of the foregoing be pending; provided,
however, that the parties invoking this condition shall use all commercially reasonable efforts fo

® have any such order, injunction or other restraint vacated.

(©) There shall not be any action taken by any Governmental Entity, or any 7
statute, vote, regulation or order enacted, entered, enforced or deemed applicable to the Merger
which makes the consummation of the Merger illegal.

@

(d) Purchase of Shares. Buyer shall have previously accepted for payment
and paid for all Shares tendered pursuant to the Offer.

@

e
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ARTICLE VII
® TERMINATION, AMENDMENT AND WAIVER

Section 7.1. Termination. This Agreement may be terminated and the Merger may be
abandoned at any time prior to the Effective Time, whether before or afier approval of matters
presented in connection with the Merger by the shareholders of the Company:

® (a) By mutual written consent of Buyer and the Company;
(b) by either Buyer or the Company:

3] if (x) as a result of the failure of any of the Offer Conditions the
@ Offer shall have terminated or expired in accordance with its terms without Buyer
having accepted for payment any Shares pursuant to the Offer or (y) Buyer shall
not have accepted for payment any Shares pursuant to the Offer prior to the 60th
day after commencement of the Offer; provided, however, that the right to
terminate this Agreement pursuant to this Section 7.1(b)(i) shall not be available
® to any party whose failure to perform any of its obligations under this Agreement
results in the failure of any such condition or if the failure of such condition
results from facts or circumstances that constitute a breach of representation,
warranty or covenant under this Agreement by such party; or

(ii) if any Govemmental Entity shall have issued an order, decree or
ruling or taken any other action permanently enjoining, restraining or otherwise
prohibiting the acceptance for payment of, or payment for, shares of Company
Common Stock pursuant to the Offer or the Merger and such order, decree or
ruling or other action shall have become final and nonappealable; provided,
however, that the right to terminate this Agreement pursuant to this Section
® 7.1(b)(ii) shall not be available to any party that has failed to perform its
obligations under Section 5.4 or the proviso contained in Section 6.1(b);

© by Buyer if

PY (D) (A) the representations and warranties of the Company in Section
3.2 shall not have been true and correct in all material respects when made, or (B)
the other representations and warranties of the Company shall not have been true
and correct in all material respects when made, except, solely in the case of
representations and warranties that are not qualified by Material Adverse Effect,
where such failure to be true and correct would not, in the aggregate, have a

i
- Material Adverse Effect on the Company;
(i)  (A) the representations and warranties of the Company in Section
3.2 (other than representations and warranties made as of a specified date) shall
have ceased at any later date to be true and correct in all material respects as if
® made as of such later date, or (B) the other representations and warranties of the
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Company (other than representations and warranties made as of a specified date)
_ shall have ceased at any later date to be true and correct in all material respects as
o if made at such later date, except, solely in the case of representations and
warranties that are not qualified by Material Adverse Effect, where such failure to
be true and correct would not, in the aggregate, have a Material Adverse Effect on o
the Company; or

Y (iii) the Company shall have failed to comply in all material respects
with its obligations and covenants contained herein;

provided, however, that the right of Buyer to terminate this Agreement pursuant to this clause
shall not be available if Buyer shall acquire any shares of Company Common Stock pursuant to
the Offer; i , -

(d) by Buyer if Buyer is entitled to terminate the Offer as a result of the
occurrence of any event set forth in paragraph (e) of Annex I to this Agreement;

(e} by the Company in connection with entering into a definitive agreement in
® accordance with Section 5.5(b), provided it has complied with all provisions thereof, including
the notice provisions therein and the payment of the Termination Fee, and provided that the

Company shall not have breached in any material respect the provisions of Section 5.5(a);

® by the Company, if, prior to the consurnmation of the Offer,

6] the representations and warranties of Buyer shall not have been
true and coirect in all material respects when made or shall have ceased at any
later date to be true and correct in all material respects as if made at such later
date, except, solely in the case of representations and warranties that are not
qualified by Material Adverse Effect, where such failure would not, in the
@ aggregate, have a Material Adverse Effect on Buyer; o™~

(ii) Buyer fails to comply in all material respects with its obligations -
and covenants contained herein;

@ (2) by the Company, if Buyer shall have failed to commence the Offer within
five (5) business days following the date of the initial public announcement of the Offer (except -
as a result of any acts or omissions of the Company that constitutes a material breach of this
Agreement).

Section 7.2.  Effect of Termination. In the event of a termination of this Agreement by
either the Company or Buyer as provided in Section 7.1, this Agreement shall forthwith become
void and there shall be no liability or obligation on the part of Buyer or the Company or their
respective officers, directors, sharcholders or affiliates, except with respect to Section 3.20,
Section 4.8, the last sentence of Section 5.2, Section 5.8, the last sentence of Section 5.11, this
Section 7.2 and Aurticle VIII; provided, however, that, subject to the provisions of Section 8.7,
nothing herein shall relieve any party for liability for any breach hereof.
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Section 7.3. Amendments. This Agreement may not be amended except by action of
the board of directors of each of the parties hereto set forth in an instrument in writing signed on
behalf of each of the parties hereto; provided, however, that after approval of the Merger by the
shareholders of the Company (if required), no amendment may be made without the further
approval of the shareholders of the Company if the effect of such amendment would be to reduce
the Offer Price or change the form thereof or which by law requires the further approval of such
shareholders. Following the election or appointment of Buyer’s designees pursuant to Section 5.3
and prior to the Effective Time, the affirmative vote of a majority of the Independent Directors
then in office shall be required by the Company to (i) amend or terminate this Agreement by the
Company, (ii) exercise or waive any of the Company’s rights or remedies under this Agreement
or (iii) extend the time for performance of Buyer’s obligations under this Agreement.

Section 7.4. Waiver. At any time prior to the Effective Time, whether before or after
the Company Shareholders' Meeting, any party hereto, by action taken by its board of directors,
may, to the extent permitted by law, (i) extend the time for the performance of any of the
covenants, obligations or other acts of any other party hereto or (ii} waive any inaccuracy of any
representations or warranties or compliance with any of the agreements, covenants or conditions
of any other party or with any conditions to its own obligations. Any agreement on the part of 2
party hereto to any such extension or waiver shall be valid only if set forth in an instrument in
writing signed on behalf of such party by its duly authorized officer. The failure of any party to
this Agreement to assert any of its rights under this Agreement or otherwise shall not constitute a
waiver of such rights. The waiver of any such right with respect to particular facts and other
circumstances shall not be deemed a waiver with respect to any other facts and circumstances
and each such right shall be deemed an ongoing right that may be asserted at any time and from
time to time.

ARTICLE VIII

GENERAL PROVISIONS

Section 8.1. No Third Partv Bepeficiaries. Other than the provisions of Sections 5.6

hereof, nothing in this Agreement shall confer any rights or remedies upon any person other than
the parties hereto.

Section 8.2. Entire Agreement. This Agreement (including the documents and the
instruments referred to herein) constitutes the entire Agreement among the parties with respect to
the subject matter hereof and supersedes any prior understandings, agreements, or representations
by or among the parties, written or oral, with respect to the subject matter hereof.

Section 8.3.  Succession and Assignment. This Agreement shall be binding upon and
inure to the benefit of the parties named herein and their respective successors. No party may

assign either this Agreement or any of its rights, interests, or obligations hereunder (whether by
operation of law or otherwise) without the prior written approval of the other parties.
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Section 8.4. Counterpats. This Agreement may be executed in two or more
counterparts, each of which shall be deemed an original but all of which together shall constitute
Y one and the same instrument,

Section 8.5. Headings. The section headings contained in this Agreement are inserted .
for convenience only and shall not affect in any way the meaning or interpretation of this

Agreement. ‘ : -
® Section 8.6. Goveming Law. This Agreement shall be governed by and construed in
: accordance with the laws of the State of Florida, without regard to principles of conflicts of law
thereof.
Section 8.7.  Severability: No Remedy in Cértain Circumstances. Any term or
® provision of this Agreement that is invalid or unenforceable in any situation in any jurisdiction

shall not affect the validity or enforceability of the remaining terms and provisions hereof or the

validity or enforceability of the offending term or provision in any other situation or in any other

Jurisdiction. If the final judgment of a court of competent jurisdiction declares that any term or

provision hereof is invalid or unenforceable, the parties agree that the court making the

¢ determination of invalidity or unenforceability shall have the power to reduce the scope,
duration, or area of the term or provision, to delete specific words or phrases, or to replace any

invalid or unenforceable term or provision with a term or provision that is valid and enforceable

and that comes closest to expressing the intention of the invalid or unenforceable term or

provision, and this Agreement shall be enforceable as so modified afier the expiration of the time

Py within which the judgment may be appealed unless the foregoing inconsistent action or the
failure to take an action constitutes a material breach of this Agreement or makes this Agreement

) impossible to perform, in which case this Agreement shall terminate pursuant to Article VII

| hereof. Except as otherwise contemplated by this Agreement, to the extent that a party hereto
took an action inconsistent herewith or failed to take action consistent herewith or required

® hereby pu.rsufn-lt to an or‘dcr-or judgment of a court or other competent authority, such partj-f shall
incur no liability or obligation unless such party did not in good faith seek to resist or object to T

the imposition or entering of such order or judgment. ) '

Section 8.8.  Specific Performance. The parties agree that irreparable damage would

occur in the event that any of the provisions of this Agreement were not performed in accordance

® with their specific terms or were otherwise breached. It is accordingly agreed that the parties
shall be entitled to an injunction or injunctions to prevent breaches of this Agreement and to
enforce specifically the terms and provisions of this Agreement in any court of the United States
located in the State of Florida or in a Florida state court, this being in addition to any other
remedy to which they are entitled at law or in équity. In addition, each of the parties hereto (i)
consents to submit such party to the personal jurisdiction of any Federal court located in the State
of Florida or any Florida state court in the event any dispute arises out of this Agreement or any
of the transactions contemplated hereby, (ii) agrees that such party will not attempt to deny or
defeat such personal jurisdiction by motion or other request for leave from any such court, (iii)
agrees that such party will not bring any action relating to this Agreement or any of the
o transactions contémplated hereby in any court other than a Federal court sitting in the state of

L
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Florida or a Florida state court and (iv) waives any right to trial by Jjury with respect to any claim
. or proceeding related to or arising out of this Agreement or any of the transactions contemplated
® hereby.

Section 8.9.  Construction. The language used in this Agreement shall be deemed to be
the language chosen by the parties hereto to express their mutual intent, and no rule of strict
construction shall be applied against any party. Whenever the words "include," “includes” or

'S “including” are used in this Agreement, they shall be deemed to be followed by the words
"without limitation." :

Section 8.10. Non-Surviva] of Representations and Warrantiess ~ None of the

representations and warranties in this Agreement or in any instrument delivered pursuant to this
Agreement shall survive the Effective Time or, in the case of the Company, shall survive the
acceptance for payment of, and payment for, Shares by Buyer pursuant to the Offer. This
Section 8.10 shall not limit any covenant or agreement of the parties which by its terms
contemplates performance after the Effective Time of the Merger.

Section 8.11. Certain _Definitions. . For purposes of this Agreement, the terms

® "Associate” and "Affiliate” shall have the same meaning as set forth in Rule 12b-2 promulgated

under the Exchange Act, and the term "person" shall mean any “individual, corporation,

partnership (general or limited), limited lability company, limited liability partnership, trust,

Joint venture, joint-stock company, syndicate, association, entity, unincorporated organization or

government or any political subdivision, agency or instrumentality thereof. The phrase "made

® available" in this Agreement shall mean that the information referred to has been made available,
if requested by the party to whom such information is to be made available. '

Section 8.12. Notices. All notices, requests, claims, demands and other communications
hereunder shall be in writing and shall be given (and shall be deemed to have been duly given
® upon receipt) by delivery in person, by telecopy (when confirmed), sent by overnight courier
(providing proof of delivery) or by registered or certified mail (postage prepaid, return receipt
requested) to the respective parties at the following addresses, or at such other address for a party
as shall be specified in a notice given in accordance with this Section 8.12:

If to Buyer: Carrols Corporation
b 968 James Street
Syracuse, New York 13203 - .
Telecopier: (315) 475-9616 T
Attention: Alan Vituli, Chairman and Chief
‘ Executive Officer

o
with a copy to: Rosenman & Colin LLP
' 575 Madison Avenue

New York, New York 10022-2585

Telecopier: (212) 940-8776
® Attention: Wayne A. Wald, Esaq.
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If to the Company: Pollo Tropical, Inc.
. 7300 N. Kendall Drive
® 8th Floor '
Miami, Florida 33156
Telecopier: (305) 670-6403
Attention: Larry J. Harris

® with a copy to: Greenberg Traurig Hoffman
Lipoff Rosen & Quentel, P.A.
1221 Brickell Avenue
Miami, Florida 33131
Telecopier: (305) 579-0717
® Attention: Mr. Bruce E. Macdonough

%* * * *

[SIGNATURES APPEAR ON THE FOLLOWING PAGE]
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IN WITINESS WHEREOF, Buyer and the Company have caused this Agreement to be
executed as of the date first written above by their respective officers thereunto duly authorized.

CARRQLS CORPORATION ,
J ep Zirkman
® T:tle esident and General Counsel
POLLO TROPICAL, INC.
® By: -
Name: Larry J. Harris ’
Title: Chairman and Chief Executive Officer
®
@
®
@
x 4
@
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N \?VITNESS WHEREOQF, Buyér and the Company have caused this Agreement 1o be
executed as of the date first written above by their respective officers thereunto duly authorized.

.
CARROLS CORPORATION _ .
By:
Name: Joseph Zirkman

¢ Title: Vice President and General Counsel

POLLO TROPICAL, INC. . -

. | By: M 4} i W
Name: Larry J. Harris
Title: Chairman and Chief Executive Officer
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ANNEX [
o CONDITIONS OF THE OFFER

Notwithstanding any other term of the Offer or this Agreement, Buyer shall not be
required to accept for payment or, subject to applicable rules and regulations of the SEC,
® including Rule 14e-1(c) under the Exchange Act (relating to Buyer's obligation to pay for or
return tendered Shares after the termination or withdrawal of the Offer), to pay for any Shares
tendered pursuant to the Offer unless (i) there shall have been validly tendered and not
withdrawn prior to the expiration of the Offer such number of Shares that would constitute a
majority of the outstanding Shares (determined on a fully diluted basis for all outstanding stock
options and any other rights to acquire Shares) (the "Minimum Condition") and (ii) any waiting
, period under the HSR Act applicable to the purchase of Shares pursuant to the Offer shall have
expired or been terminated. Furthermore, notwithstanding any other term of the Offer or this
Agreement, Buyer shall not be required to accept for payment or, subject as aforesaid, to pay for
any Shares not theretofore accepted for payment or paid for, and may terminate the Offer if| at
any time on or after the date of this Agreement and before the acceptance of such Shares for
® payment or the payment therefor, any of the following conditions exists (other than as a result of
any action or inaction of Buyer or any of its subsidiaries that constitutes a breach of this
Agreement):

(@) there shall have been instituted, pending or threatened any action or

@ proceeding by any person or Government Entity (which, in the case of any action or proceeding

brought by a person other than a Governmental Entity, shall have a reasonable likelihood of

, success) which (i) seeks to challenge the acquisition by Buyer (or any of its affiliates) of shares

! of Company Commion Stock pursuant to the Offer, restrain or prohibit the making or

consummation of the Offer or the Merger, or obtain damages in connection therewith in an

@ amount which would have a Material Adverse Effect; (ii) seeks to make the purchase of or

payment for some or all of the shares of Company Common Stock pursuant to the Offer or the

Merger illegal; (iii) seeks to impose limitations on the ability of Buyer (or any of its affiliates)

effectively to acquire or hold, or to require Buyer or the Company or any of their respective

affiliates or subsidiaries to dispose of or hold separate, any material portion of the assets or the

Py business of Buyer and its affiliates or any material portion of the assets or the business of the

Company and its subsidiaries taken as a whole, as a result of the Offer or the Merger; or (iv)

seeks to impose material limitations on the ability of Buyer (or its affiliates) to acquire or hold or

exercise full rights of ownership of the shares of Company Common Stock purchased by it,

including, without limitation, the right to vote the shares purchased by it on all matters properly
presented to the shareholders of the Company;

r
-

{b) there shall have been promulgated, enacted, entered, enforced or deemed
applicable to the Offer or the Merger, any statute, rule, regulation, judgment, decree, order or
injunction, other than the application to the Offer or the Merger of applicable waiting periods
under the HSR Act, that would reasonably be expected to directly or indirectly result in any of

® the consequences referred to in clauses (i) through (iv) of subsection (a) above;
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(c)  (A) the representations and warranties of the Company in Section 3.2 of
this Agreement shall not have been true and correct in all material respects when made, or shall
® thereafter have ceased to be true and correct in all material respects as if made as of such later
date (other than representations and warranties made as of a specified date) or (B) the other
representations and warranties made by the Company in this Agreement shall not have been true
and correct in all material respects when made, or shall thereafter have ceased to be true and
correct in all material respects as if made as of such later date (other than representations and
® warranties made as of a specified date), except, solely in the case of representations and
warranties that are not qualified by Material Adverse Effect, where such failure to be true and
correct would not, in the aggregate, have a Material Adverse Effect on the Company;

(d) the Company shall not have performed and complied in all material
respects with all obligations, agreements and covenants required to be performed or complied -
with by it under this Agreement;

(e) (i) the Board of Directors of the Company shall have failed to approve and
recommend or shall have withdrawn or modified in a manner adverse to'Buyer its approval or
recommendation of the Offer, the Merger or this Agreement, or approved or recommended any

® Acquisition Proposal, (ii) the Company shall have entered into any agreement with respect to any
Superior Proposal in accordance with Section 5.5(b) of this Agreement, (iii) the Board of
Directors of the Company thereof shall have resolved to take any of the foregoing actions or (iv)
each of the Company and the Board of Directors shall not have taken all action required to be
taken by it in order to exempt this Agreement and the transactions contemplated hereby from the
® requirements of Sections 607.0901 and 607.0902 of the FBCA,;

€3] the Company shall commence a case under any chapter of Title XI of the
United States Code or any similar law or regulation; or a petition under any chapter of Title XI of
the United States Code or any similar law or regulation is filed against the Company which is not
® dismissed within five business days;

(g) the Agreement shall have been terminated in accordance with its terms;

(h)  any change, event or effect shall have occurred or been threatened that,
when taken together with all other adverse changes, events or effects that have occurred or been
® threatened, has or is reasonably likely to have a Material Adverse Effect;

@) there shall have occurred (i} any general suspension of trading in, or
limitation on prices for securities on any national securities exchange or in the over-the-counter
market, (ii) the declaration of any banking moratorium or any suspension of payments in respect

® of banks or any material limitation (whether or not mandatory) on the extension of credit by
lending institutions in the United States, or (iii) the commencement of a war or material armed
hostilities involving the United States and having a material adverse effect on the functioning of
the financial markets in the United States; or

6] the Company shall not have obtained any required consent of the landlords
listed in Section 3.4 of the Company Disclosure Schedule. ’
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The foregoing conditions are for the sole benefit of Buyer and may, except as otherwise
' provided in this Agreement, be asserted by Buyer regardless of the circumstances giving rise to
® any such condition and may be waived by Buyer, in whole or in part, at any time and from time
to time, in the sole discretion of Buyer. The failure by Buyer at any time to exercise any of the
foregoing rights shall not be deemed a waiver of any right, the waiver of such right with respect
to any particular facts or circumstances shall not be deemed an ongomg right which may be

asserted at any time and from time to time. R

Should the Offér be terminated pursuant to the foregoing provisions, all tendered Shares
not theretofore accepted for payment shall forthwith be returned by the Paymg Agent to the
tendering shareholders. : _
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