DeELMER C. Gowing III, PA.
101 S.E. 6TH AVENUE
DELRAY BEACH, FLORIDA 33483-5261

ATTORNEYS AND COUNSELORS AT LAYW
TELEPHONE (5361) 276-0990

DELMER C. GOWING, IIF*

ROBERT R. ADLER TELECOPIER (561) 276-5003
*ALSO ADNMITEED IN

MICHIGAN AND ILLINOIS

June 15, 1898 , . I ,
- | RS ST e s Tl

Division of Corporations s 05,00 sesilS, 00

Florida Department of State

P.O. Box 6327 o - o

Tallahassee, FL 32314

RE: Articles of Merger and Statement of Change of Registered
Agent filing for D&D Towing and Recovery, Inc. and AutoTow

Sub-1, Inc.

Dear Sir or Madam:

Enclosed please find a Statement of Change of Registered Agent for D&D
Towing and Recovery, Inc., and the Articles of Merger between AutoTow
Sub-1, Inc. and D&D Towing and Recovery, Inc., together with attachments,
in addition to a check made payable to the Secretary of State in the amount
of $105.00 to cover the respective filing fees. Kindly return the enclosed
photocopy of the foregoing to acknowledge you receipt of same. For your
convenience, | have enclosed a self-addressed, stamped envelope. Please do
not hesitate to contact me should you have any questions concerning this

matter.
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ARTICLES OF MERGER
Merger Sheet

AUTOTOW SUB-ONE, INC., a Florida corporation {(Document #P98000042915)

INTO

D & D TOWING AND RECOVERY INC., a Florida corporation, M71079.

File date: July 9, 1998

Corporate Specialist: Louise Flemming-Jackson

Division of Corporations - P.O. BOX 6327 -Tallahassee, Florida 32314




DeELMER C. Gowmng ITI, FP.A.
101 S.E. 6TH AVENUE
DELRAY BEACH, FLORIDA 33483-5261
ATTORNEYS AND COUNSELORS AT LAW

DELMER C. GOWING, III¥* TELEPHONE (361) 276-0990
ROBERT E. ADLER . TELECOPIER (561) 276-3003

*ALSO ADMITTED IN
MICHIGAN AND ILLINOIS

July 8, 1988

Louise Flemmming-Jdackson
Corporate Specialist Supervisor
Division of Corporations

Florida Department of State
P.O. Box 6327

Tallahassee, FL 32314

RE: Articles of Merger and Statement of Change of Registered
Agent filing for D&D Towing and Recovery, Inc. and AutoTow
Sub-One, Inc.
Dear Ms. Jackson:
Pursuant to your June 26, 1998 correspondence, Letter Number
698A00035184, please find enclosed the Articles of Merger for AutoTow

Sub-One, Inc. and D&D Towing and Recovery, Inc. with revisions. Feel free
to contact me should you require any additional changes.

;&Iy yours; é

Robert R. Adler

REA/bb
Enclosure




FLORIDA DEPARTMENT OF STATE

Sandra B. Mortham o ) S
Secretary of State T

June 26, 1998

Robert R. Adler, Esquire
101 SE 6th Avenue .
Delray Beach, FL. 33483-5261

SUBJECT: D & D TOWING AND RECOVERY INC.
Ref. Number: M71079

We have received your document for D & D TOWING AND RECOVERY INC.
and your check(s) totaling $105.00. However, the enclosed document has not
been filed and is being returned for the following correction(s):

Our records indicate the correct names are D & D TOWING AND RECOVERY
INC., and AUTOTOW SUB-ONE, INC. Please correct the names throughout the
document.

Please retum your document, along with a copy of this letter, within 60 days or
your filing will be considered abandoned.

If you have any questions concering the filing of your document, please call
(850) 487-6910.

Louise Flemming-Jackson
Corporate Specialist Supervisor Letter Number: 698A00035184

Division of Corporations - P.O. BOX 6327 -Tallahassee, Florida 32314 —




FILED

9 JUL -9 PH 2: |5

AUTOTOW SUB-ONE, INC. SECRETAR
D&D TOWING AND RECOVERY INC. TALLAHASSYEE?FF%?@%A

ARTICLES OF MERGER

Pursuant to the provisions of Florida Statute 8607.711705, the
undersigned corporations adopt the following articles of merger for the
purpose of merging them into one of such corporations:

Article One

A plan of recorganization providing for the merger of AutoTow Sub-
One, Inc., a Florida corpaoration, into D&D Towing and Recovery Inc., a
Florida corporation, is ?ncorporated by reference and attached hereto as
Exhibit "A."

Article Two

AutoTow Sub-One, Inc. is a wholly owned subsidiary of 1-800-
AutoTow, Inc., and possesses no other shareholders. The plan of
reorganization for the merger had been approved by the Board of Directors of
1-800-AutoTow, Inc., on April 27, 1998, as evidenced by the Board of
Director meeting minutes attached hereto as Exhibit "B." The Plan vvas
subsequently adopted by 1-800-AutoTow, Inc. and AutoTow Sub-One, Inc.
on the 1% day of June, 1998.

Article Three
Glenn Michael Dempsey is the sole shareholder of D&D Towing And

Recovery Inc. Mr. Dempsey's approval of the pian of reorganization




Article Four

As reflected by the plan of reorganization, the effective date of the

merger was the 7% day of June, 1898. .

Date: June 1,7 998

AutoTow Sub-17, Inc. D&D Towing & Recovery, Inc. = -

By: %\ ) By: 2202 o tfsd (). L
Eugene larocci -
Principal ‘

President




Florida Department of State, Sandra B. Mortham, Secretary of State

STATEMENT OF CHANGE OF REGISTERED AGENT FOR e g
D&D TOWING AND RECOVERY, INC. oL
=m F .
Pursuant to the provisions of section 607.0502, Florida Statutes, the g% o F’-
undersigned corporation submits the following statement in order to chané’é';: o [T
its registered agent in the State of Florida. g r:g -
2= .
7. The name of the corporation is D&D Towing and Recovery, lr.t_:r.:ﬁ.r":i Ol
2. The mailing address of the corporation is 1301 North Congress .-

Avenue, Suite 330, Boynton Beach, Florida 33426.
3. Date of Incorporation: 3-2-88; Document number: M71079

4. The name and address of the current registered agent and office

is: Glenn Michael Dempsey, 5 706 West Ingraham Street, Tampa, Florida
33681.

5. The name and address of the new registered agent and office

is: Robert R. Adler, Esq., Delmer C. Gowmg i, P.A., 101 S5.E. 6" Avenue,
Defray Beach, Florida 33483.

Such change was authorized by resolution duly adopted by its Board of
Directors.

% ke

Eugene larocci, Pres;denr Date

Having been named as registered agent and to accept service of process for
the above stated corporation at the place designated in this statement, |
hereby accept the appointment as registered agent and agree to act in this
capacity. [ further agree to comply with the provisions of alf statutes relating
to the proper and complete performance of my duties, and I am familiar with
and accept the obligations of my position as registered agent.

e AT Y, S

Robert R. Adler, Fsy. Date ’ T )




MERGER AGREEMENT AND PLAN OFE REORGANIZATION h

dated as of the /?” day of _Glénté ,1998
by and among o
1-800-AUTOTOW, Inc., a Delaware Corporation ' ' -
AUTOTOW SUB-1, Inc., a Florida Corporation
D & D Towing and Recovery, Inc., a Florida Corporation
and

Glenn Michael Dempsey

EXHIBIT

\lﬁl‘




MERGER AGREEMENT AND PLAN OF REORGANIZATION T

THIS AGREEMENT AND PLAN OF REORGANIZATION (the "Agreement”) is made as of
the /57 day of _es/&” 1998, by and among 1-800-AUTOTOW, Inc., 2 Delaware corporation

("ATOW™), its subsidiary, AUTOTOW SUB-1, Inc., a Florida corporation (“ATOWSUB“), D&D
Towing and Recovery, Inc., a Florida corporation (the "Company"), and the stockholders listed on
Annex I (the "Stockholders“) The_Stockholders are all the stockholders of the Company. ATOW,
ATOWSUB, the Company and the Stockholders are each referred to in the Agreement as a Party and
collectively as the Parties.

RECITALS

WHEREAS, the respective Boards of Directors of ATOW and ATOWSUB and the Company
deem it advisable and in the best interests of each of the corporations and their respective stockholders
that ATOWSUB merge with and into the Company pursuant to this Agréement and the applicable
provisions of the laws of the State of Delaware, such transaction sometimes bemg herein called the
Merger; -

WHEREAS, it is the intention of the Parties to adopt a plan of reorganization pursuant to the

requirements of Sections 368(a)}{1)(A) and 368(a)(2)(E) of the Code (as defined in Section 1.7 hereof).

WHEREAS, ATOWSUB is a wholly-owned subsidiary of ATOW _and was established by
ATOW to operate the Company after the Closing;

WHEREAS, 2ll of the Parties hereto desire to enter into this Agreement to effectuate the

Merger of the Company with and into ATOWSURB, pursuant to all of the terms, cond1t1ons T

representations, warranties, ‘and covenants contained in this Agreement.

NOW, THEREFORE, in consideration of the promises and of the mutual agreements,
representations, warranties, provisions and covenants herein contained, the Parties hereto hereby agree
as follows:

TERMS AND CONDITIONS ‘ T

1. DEFINITIONS.

For purposes of this Agreement, unless the context otherwise requires, the following cap1tahzed words
and phrases used in this Agreement shall have the meanings set forth below:

1.1 "Adverse Consequences” means all actions, suits, proceedings, hearings,

investigations, complaints, claims, demands, injunctions, judgments orders, decrees,
rulings, damages, dues, penalties, fines, costs, amounts paid in settlement, Liabilities,
obligations, Taxes, liens, losses, expenses, and fees mcludmg court costs and
reasonable attorneys' fees and expenses.




1.3

1.4

1.5

1.6

1.7

1.8

1.9

1.10

1.11

1.12

1.13

1.14.

1.15

1.16

1.17

1.18

1.19

1.20

1.21

"Affiliate" has the meaning set forth in Rule 12b-2 of the regulations promulgated
under the Securities Exchange Act.

n

Agreement" has the meaning set forth in the first paragraph hereof.
"ATOW" has the meaning set forth in the first paragraph hereof.
"ATOWSUB" has the meaning set forth in the first paragraph hereof.

"ATOW Shares” means any share of common stock, $.001 par value per share, of _. .
ATOW. o T o '

"Balance Sheet Date" has the meaning set forth in Section 3.8.
"Certificates" has the meaning set forth in the Section 2.12.1. .

- "Charter Documents" has the meaning set forth in Section 3.1.

"Closing" has the meaning set forth in Section 2.9.

Closing Date" has the meaning set forth in Section 2.9.

~"Closing Date Balance Sheet" has the meaning set forth in Section 2.14.2.

"Code" means the Internal Revenue Code of 1986, as amended.
"Commission" means the Securities and Exchange Commission.

- "Company" has the meaning set forth in the first paragraph hereof.

"Company Shares" means any share of common stock, {Insert AMOUNT?} par value
per share, of the Company. ) -

"Company’s Subsidiaries" has the meaning set forth in Section 3.7.

"Disclosure Schedule" has the meaning set forth in Section 3.

"Draft Closing Date Balance Sheet" has the meaning set forth in Section 2.14.1.

"Bffective Time" has the meaning set forth in Section 2.3. .

"Emplovee Benefit Plan" means any: (a) nongualified deferred compensation or T

retirement plan or arrangement which is an Employee Pension Benefit Plan; (b)
gualified defined contribution retirement plan or arrangement which is an Employee
Pension Benefit Plan; (c) qualified defined benefit retirement plan or amangement




1.22

1.23

1.24

1.25

1.26

1.27

1.28

1.28

1.30

1.31

- "Emplovee Pension Benefit Plan" has the meaning set forth in ERISA Section 3(2).

which is an Employee Pension Benefit Plan (including any” Multiemployer Plan); (d)
Employee Welfare Benefit Plan; or () any bonus, incentive, severance, stock option,
stock purchase, short-term disability plan or other material fringe benefit plan, program
or arrangement, including policies concerning holidays, vacations and salary
continuation during short absences for illness or otherwise.

- "Emplovee Welfare Benefit Plan” has the meaning set forth in ERISA Section 3(1).

"Employment Agreement, Consultmg Agreements and Yeases" have the mca.mng o
set forth in Section 7.10 and Exhibits thereunder. o

- "Environmental, Health. and Safety Requirements" means the Comprehensive

Environmental Response, Compensation and Liability Act of 1980, the Resource =~ —
Conservation and Recovery Act of 1976, the Clean Air Act, the Federal Water Pollution
Control Act, the Safe Drinking Water Act, the Toxic Substance Control Act, the
Emergency Planning and Community Right-to-Know Act of 1986, the Hazardous
Material Transportation Act, and the Occupational Safety and Health Act of 1970, each
as amended, together with all other laws (including rules, regulations, codes,
injunctions, judgments, orders, decrees, and rulings) of federal, state, local, and foreign
governments (and all agencies thereof) conceming pollution or protection of the
environment, public health and safety, or employee health and safety, including laws
relating to emissions, discharges, releases, or threatened releases of pollutants,
contaminants, or chemical, industrial, hazardous, or toxic materials (including_
petroleum products and asbestos) or wastes into ambient air, surface water, ground
water, or lands or otherwise relating to the manufacture, processing, distribution, use,
freatment, storage, disposal, transport, or handling of pollutants, contaminants, or
chemical, industrial, hazardous, or toxic materials or wastes.

" "Environmental Laws" has the meaning set forth in Section 3.12.

"ERISA" means the Employee Retirement Income Security Act of 1974, as amended.
"Eiduciarv” has the meaning set forth in ERISA Secfion 3(21).

"Financial Statements" has the meaning set forth in Section 3.8.

"GAAP" means the United States generally accepted accounting principles in effect
from time o time. ,

"FBCA'" means Chapter 607 of the Florida Statutes,. known as the Florida Busmess T
Corporation Act, as amended from time to time. -

"Indemnified Party" has the meaning set forth in Section 8.3, -




1.33 ° "Indemnifying Partv" has the meaning set forth in Section 2.3.

1.34 “Intellectual Property" means: (a) all trade secrets and confidential business
information (including customer and supplier lists, ideas, research and development,
know-how, formulas, composifions, manufacturing and production processes and
techniques, technical data, designs, drawings, specifications, pricing and cost
information, and business and marketing plans and proposals); (b) all trademarks,
service marks, trade dress, logos, trade names, and corporate names, together with all
translations, adaptations, derivations, and combinations thereof and including all
goodwill associated therewith, and all applications, registrations, and renewals in
commection therewith; (c) all inventions (whether patentable or unpatentable and
whether or not reduced to practice), all improvements thereto, and all patents, patent
applications, and patent disclosures, together with all reissuwances, continuations,
continuations-in-part, revisions, extensions, and reexaminations thereof; (d) all
copyrightable works, all copyrights, and all applications, registrations, and renewals in
connection therewith; (e) all computer software (including data and related
documentation); (f) all other proprietary rights; and (g) all copies and tangible
embodiments thereof (in whatever form or medium). L . ’

1.35 . “IRS" means the Internal Revenue Service. - o
1.36 "Knowledge" as it applies to the Stockholders, means the actual knowledge of any of

- the Stockholders as it applies to ATOW and ATOWSUB shall mean the actual
knowledge of its officers and directors. . .._. . . ) - -

1.37 . "Liability" means any liability (Whether known or unknown, whether asserted or
unasserted, whether absolute or contingent, whether accrued or umaccrued, whether
liguidated or unliguidated, and whether due or to become due), mcludmg but not in a.ny
way limited to any liability for Taxes.

1.38 "Material Adverse Effect” or "Material Adverse Change" means any change of
effect that is materially adverse to the busmess ﬁnanc:lal condmon results of operatioris
or prospects for future business =

1.39  "Material Contract" has the meaning set forth in Section 3.14. .~ o

1.40 "Merger" has the meaning set forth in.Secﬁo'n 2.1: B

1.41 "Most Recent Financial Statements” has the meaning set forth in Section 3.8.

1.42 "Most Recent Fiscal Quarter End" has the meaning set forth in Section 3.8. .

1.43 "Most Recerit Fiscal Year End" has the meaning set forth in Section 3.8.

1.44 "Multiemplover Plan" has the meaning set forth in ERISA Section 3(37).  ~ T
5
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1.45

1.46
1.47

1.48

1.49

1.50

1.51

1.52

1.53

1.54

1.55

1.56

1.57

1.58
1.59
1.60

1.61

- "Stockholders" has the meaning set forth in the first paragraph hereof. _

"Ordinary Course of Business” means the ordinary course of business consistent with
past custom and practice, including with respect to quantity and frequency.

"Net Equity" has the meaning set forth in Section 2.13.2.1.
"Partv(ies)" has the meaning set forth in the first paragraph hereof.

"PBGC" means the Pénsion Benefit Guaranty Corporanon or any entity succeeding to
any or all of its functions under ERISA.

"Persgn" means an individual, a partnership, a corporation, an association, a joint stock
company, a limited liability company or partnership, a trust, a joint venture, an
unincorporated organization, any other form of éntity whatsoever, or a governmental
entity (or any department, agency, or political subdivision thereof).

"Private Placement Memorandum" means the private placemenf memorandum of
ATOW relating to the ATOW Shares to be issued hereunder.

"Prohibited Transactmn" has the meaning set forth in ERISA Section 406 and Code -
Section 4975. S , , , -

Deleted.
"Qualified Plan" has the meaning set forth in Section 3.17.5.

"Reportable Event" has the meaning set forth in ERISA Section 4043, .

"Securities Act" means the Securities Act of 1933, as amended.

"Securities Exchange Act" means the Securities Exchange Act of 1934, as amended.

"Security _Interest" means any lien, claim, encumbrance, mortgage, hypothecation,
pledge, or other security interest, excluding purchase money security interests arising in
the Ordinary Course of Business and liens arising by operation of law for Taxes not yet
due and payable.

"Significant Customers" has the meaning set forth in Section 3.14.

"Stocl{_ht_)lders.' Agreement" has the meaning set forth in Section 2.13.1.2.

"Subsidiary" means any corporation with respect to which a specified Person (ora =~~~
Subsidiary thereof) owns a majority of the comumon stock or has the power to vote or = ___
direct the voting of sufficient securities to elect a majority of the directors.




2.

1.62

1.63

1.64

1.65
1.66
1.67

1.68

"Surviving Corporation" has the meaning set forth in Section 2.1.

~"Tax" or "Taxes" means any federal, state, local, or foreign income, gross receipts,

license, payroll, employment, excise, severance, stamp, occupation, premium, windfall
profits, environmental (including taxes under Code Section 59A), customs duties,
capital stock, franchise, profits, withholding, social security (or similar),
unemployment, disability, real property, personal property, sales, use, production,
transfer, registration, value added, alternative or add-on minimum, estimated, or other
tax of any kind whatsoever, including interest, penalty, or additions thereto, whether
disputed or not, and whether or not accrued on the Financial Statements.

"Tax Return" means any return, declaration, report, claim for refund, or information
return or statement relating to Taxes, including any schedule or attachment thereto, and

“including any amendment thereof.

"Third Partv Claim" has the meaning set forth in Section 9.3.

TFransaction” has the meaning set forth in Section 2.1.

“Transaction Consideration" has the meaning set forth in Section 2.13.1.

"Transaction Counsideration Adjustment" has the meaning set forth in Sections

2.13.2.1.

TRANSACTION, TRANSACTION CONSIDERATION, CLOSING.

2.1

2.2

2.3

Transaction. Upon the terms and subject to the conditions hereof and in accordance
with the provisions of the Florida Business Corporation Act (the "FBCA"), ATOWSUB
shall be merged with and into the COMPANY (the "Merger™) and the separate existence
of ATOWSUB shall thereupon cease, and the COMPANY, as the surviving corporation
(the "Surviving Corporation"), shall continue to exist under and be governed by the
FBCA. (the "Transaction.")

_Effect of the Merger. Ai and after the Effective Time, the effeci of the Merger shall, in

all respects, be as provided in the FBCA. From and after the Effective Time, the
Surviving Cofporation shall continue fo be a Florida corporation.

_ Effective Time; Filing of Certificates of Merger. The Merger shall be effected by the

filing at the time of the Closing, of the articles of merger, substantially in the form of
Exhibit 2.3 attached hereto with the Secretary of the State of Florida in accordance with

" the provisions of the FBCA. The Merger shall become effective at the close of business
on the date of such filing (the "Effective Time") and the Parties shall take any and all
other lawful actions and do any and all other lawﬁll thmgs necessary to cause the
Merger to become effective.




2.4

2.5

2.6

2.7

2.8

29.

2.10

Articles of Incorporation. At the Effective Time, the articles of incorporation of
ATOWSUB, as in effect immediately prior to the Effective Time, shall be the articles of

incorporation of the Surviving Corporation until thereafier amended in accordance with
applicable law.

- By-Laws. The by-laws of ATOWSUB, as in effect immediately prior to the Effective

Time, shall be the by-laws of the Surviving Corporation until thereafter amended in
accordance with applicable law.

Directors and Officers. The directors and officers of ATOWSUB immediately prior to
the Effective Time shall be the directors and officers of the Surviving Corporation.
Each director and officer of the Surviving Corporation shall hold office in accordance
with the articles of incorporation and by-laws of the Surviving Corporation. At the
Closing, the Company shall cause to be delivered to ATOWSUB the written
resignations of all of the directors and officers of the Company, which resignations shall
be unconditional and effective as of the Closing Date. '

Tax Consequences. Itis infended by the Parties hereto that the Merger shall constitute

a tax-free reorganization within the meaning of Sections 368(a)(1)}A) and 368(a)(2)(E) -

of the Code.

Additional Actions. If, at any time afier the Effective Time, the Surviving Corporation = ~

shall consider or be advised that any further acts are necessary or desirable: (i) to vest,
perfect or confirm, of record or otherwise, in the Surviving Corporation, title to and
possession of any property or right of the Company acquired or to be acquired by
reason, of, or as-a result of, the Merger; or (i) otherwise to carry out the purposes of this
Agreement, then the Stockholders shall be deemed to have granted to the Surviving
Corporation an brrevocable power of attorney to execute and deliver all such deeds,
assignments and assurances in law and to do all other acts necessary or proper to vest,

perfect or confirm title to and possession of such property or rights in the Surviving
Corporation and otherwise to carry out the purposes of this Agreement; and the officers . _
and directors of the Surviving Corporation are fully authorized in the name of the

Stockholders and the Company to teke any and all such actions.

_ The Closing. The closing of the Transaction (the "Closing") shall take place at the

offices of Delmer C. Gowing III, P.A. or as otherwise agreed, commencing at 10:00
a.m. local time on June 1, 1998, or such other date or time as the Parties may mutually

agree (the "Closing Date ”)

Actions at the Closing. At the Closing: (i) the Stockholders shall convey the

Company Shares to ATOWSUB and deliver to ATOWSUB the various certificates, = .

instruments, and the documents elsewhere in this Agreement; and (ii) ATOW shall
deliver to the Stockholders the Transaction Consideration required to be delivered at the
closing and the various certificates, instruments, and documents referred to elsewhere in
this Agreement. ) ' T




2.11 No Dissenters' Rights. As the sole sharcholders of the Company, the Stockholders'

approval and execution of this Agreement constitutes unanimous approval of the
transactions contemplated herein and therefore neither the Stockholders, nor any other
party, are entitled to dissenters' rights under the FBCA.

2.12 Surrender of Certificates.

2.12.1

2122

Companv's Shares. At the Closing, the Stockholders shall be required to suwrrender
to ATOWSUB the certificates which immediately prior to the Effective Time
represented all of the Company's Shares (the "Certificate(s)'") (together with stock
powers endorsed to ATOWSUB). Until so surrendered, each Certificate which

immediately prior to the Effective Time represented. the Company's Shares (other

than shares held in the treasury) shall upon and after the Effective Time by virtue of
the Merger be deemed for all purposes to represent and evidence only the right to
receive the ATOW Shares determined in accordance with Section 2.13.1.2 and the
Cash pursuant to Section 2.13.1.1, as provided in this Agreement. At the Effective

Time, the stock travsfer books of the Company shall be closed and no transfer of the

Company's Shares shall thereafter be made.

Dividends. No dividends or other distributions declared or made after the date of
this Agreement with respect to the ATOW Shares with a record date after the
Effective Time will be paid to the holder of any unsurrendered Certificate ‘with
respect to the ATOW Shares represented thereby until the holder of record of such
Certificate shall surrender such Certificate. Subject to applicable law, following
surrender of any such Certificate, there shall be paid to the record holder of the

Certificate representing whole ATOW Shares issued in exchange therefor, without

interest, at the time of such surrender, the amount of dividends or other distributions
with a record date after the Effective Time payable with rcspect to such whole
ATOW Sha.res

2.13° ___ Transgction Consideration.

2.13.1

2.1

2.1

Transaction Consideration Composition and Payment. The aggregate
transaction consideration (the "Transaction Consideration") shall be paid as follows:

3.1.1 Cash. $20.000 at the Closing, payable by certified, bank, or cashier's check
delivered to the Stockholders, or by wire transfer of immediately available
funds to an account designated by the Stockholders. Such designation shall
not be less than three (3) business days pnom Closmg Date.

3.1.2 ATOW Shares. 129,600 Shares issued /ai the Closmg Date, to the

respective Stockholders, in such amounts As set forth in Section 2.13.1.4.

The ATOW Shares received by the Stock¥olders shall not be transferable by

the Stockholders other than: (i) by will ‘or the laws of intestate succession;
(ii) in accordance with applicable state and federal securities laws including,
but not limited to, Rule 144.




2.13.1.3  Addifional Shares. If on the day the shares become eligible for trading

publicly pursuant to Rule 144, the bid price at the close of the day is below
$2.50 per share (adjusted for splits), ATOW will issue additional shares of
common stock to the Seller in an amount to make up the difference in the
sharc price. In the event that the shares arc not publicly traded at that time,
the partics agree to negotiate in good faith {o determine mutually acceptable
compensation as replacement for said shares subject to Section 15 herein.

2.13.14 Conveérsion of Shares. Edch share of capital stock of ATOWSUB issued
and outstanding immediately prior to the Effective Time shall continue to
represent one validly issued, fully paid and non-assessable share of capital
stock of the Surviving Corporation after the Merger. By virtue of the
Merger and without any action on the part of the Slockholders thercof, the
Cowmpany Shares shall be.convertied into ATOW Shares as follows: 129,600.

2,132  Potentigl Post-

2.13.2.1 g'_l_o_m_p_uxgimwm; If the Closing Date Balunce Shect reflects
"Net Equity that is less than $120,000, then the Transaction Consideration
shall be reduced dollar for dollar {a "Transaction Consideration
Adjustment”) by the amount by which such actual agresd upon Net Equity
set forth i the Closing Date Balance Sheet is less than $120,000.

2.13.2.2 Satisfaction_of Adjustment. If an adjusument is made pursuaat to Seclion
2.13.2.1, ATOW shall receive within forty-five (45) days of the completion
of the Closing Date Balance Sheet, first through the conveyance of the
amount held i escrow by the attomey for ATOW, then through a
conveyance from the Stockholders to ATOW, from the ATOW Shares
transferred to the Stockholders hereunder which have niot yet become fully
transferable, of that number of ATOW Shares necessary to equal the
Transaction Conmderation Adjustment, utilizing $2.50 per share for such
adjustment; provided, however, if not enough ATOW Shares are available
for such purpose, ATOW shall receive the Transaction Consideration
Adjustment in one (1) lump sum payment from the Stockholders. "Net
Equity" shall be defined as the fair market value of assets less liabilities.
Should net equity be more than $120,000, the Company andfor its
stockholders shall be entitled to receive additional shares at a price of $2.50
per share for such adjustment provided, however, that if no such ATOW
shares are available for such purpose or not enough ATOW shares are
avajlable the shareholders shall receive the Transaction Consideration
Adjustment in one lump sum payment from ATOW.

2.14 i losi
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2.14.1 Initial Draft Closing Date Balance Sheet.

Within ninety (90) days afier the Closing Date ATOW will prepare and deliver 10
the Stockholders a draft balance sheet (the "Draft Closing Date Balance Sheet") of
the Company, taking into account the conversion of the Company to a "C"
corporation, as of the close of business on the Closing Date (after giving effect to all
transactions occurring on the Closing Date other than the consummation of the
transactions contemplated by this Agreement). ATOW will prepare the Draft
Closing Daté Balance Sheet in accordance with GAAP through application of the
procedures used in preparing an end-of-year andited financial statement.

2.14.2 Closing Date Balance Sheet. If the Stockholders have any objections to the Draft
‘ Closing Date Balance Sheet, the Stockholders will deliver a detailed statement
describing their objections to ATOW within thirty (30) days after receiving the
Draft Closing Date Balance Sheet. If the Stockholders do not deliver any such
objections to ATOW within such thirty (30) day period, then the Draft Closing Date
Balance Sheet shall be the "Closing Date Balance Sheet." The Parties shall use
reasonable efforts to resolve any such objections themselves.. If the Parties do not
obtain a final resolution within thirty (30) days after ATOW has received. the
statement of objections, the Parties shall select a "Big Six" accounting firm, other
than their respective regular outside accounting firms, which is mutually acceptable
to them to resolve any remaining objections. The determination of any accounting
firm so selected will be set forth in writing and will be conclusive and binding upon
the Parties. ATOW will revise the Draft Closing Date Balance Sheet as appropriate
to reflect the resolution of any objections thereto pursuant to this Section 2.14.2. If
any revisions are made to the Draft Closing Date Balance Sheet, pursuant to the
preceding sentence, the Closing Date Balance Sheet shall mean the: Draft Closmg
Date Balance Sheet together with any such revisions.

2.143 _ Accounting Expenses. In the event the Parties submit any unresoived objections to
an accounting firm for resolution as provided in Section 2.14.2, ATOW and the
Stockholders. will share equally the respon51b111ty for the fees and expenses of the
accounting firm. " -

2.15 Stockholders Consent and Release. The Stockholders hereby consent to the
Transaction and approve the execution and delivery of this Agreement and the
transactions contemplated hereby. Effective as of the Effective Time, the Stockholders
hereby release the Company from any and all claims of the Stockholders, whether
arising before or after the Effective Time, against the Company, or Liabilities or
obligations of the Company to the Stockholders as a result of any Stockholder having
served as a stockholder, director, officer, employee, or agent of the Company.

3. REPRESENTATIONS AND WARRANTIES OF COMPANY AND STOCKHOLDERS.

11

A
.




The Company and each of the Stockholders jointly and severally represent and warrant that all of the
following representations and warranties in this Section 3 are true at the date of this Agreement and
shall be true at the time of the Closing, except as set forth in the disclosure schedule accompanying this

Agreement (the “Dlsclosure Schedule") and that such rqpresentatmns a.nd Warranues shall survive the o
Closing Date.. ... . _ _ L o R - L=

3.1 Organization. Each of the Company and the subsidiares of the Company (the
"Company's Subsidiaries") set forth on Schedule 3.7 of the Disclosure Schedule is a
corporation duly organized, validly existing and in good standmg under the laws of the
state of its incorporation, and is duly authorized and qualified to do business under all
applicable laws, regulations, ordinances and orders of public authorities to carry on its
business in the places and in the manner as now conducted. Schedule 3.1 of the
Disclosure Schedule contains a list of all jurisdictions i which the Company is -
authorized or qualified to do business. True copies of the certificate of incorporation
and bylaws, each as amended, of the Company and each of the Company's Subsidiaries
(collectively, the "Charter Documents™), certified by the Secretary or Assistant
Secretary of the Company, are attached hereto as Schedule 3.1 of the Disclosure
Schedule . A true copy of each certificate of incorporation included in the Charter
Documents, certified by the Secretary of State or other appropriate authority of the state
of Incorporation of the Company or the applicable Subsidiary of the Company, as
applicable, shall be delivered to ATOW at the Closing. Except as set forth on Schedule
3.1 of the Disclosure Schedule , the minute books of the Company and each of the
Cémpany's Subsidiaries, as heretofore made available to ATOW, are correct and
complete in all material respects.

32 . . Authorization. (i) The representatives of the Company execufing this Agreement have
the authority to enter into-and bind the Company to the terms of this Agreement and (if) T
the Company has the full legal right, power and authority to enter into this Agreement
and the Merger. The execution, delivery and performance” of this Agreement by the
Company has been duly authorized and approved by its Board of Directors and no other
corporate proceedings on the part of the Company are necessary to authorize this
Agreement and the transactions contemplated hereby. The Company has given to the
Stockholders any notice required to be given to the Stockholders under applicable law.
This Agreement constitutes the valid and legally binding obligation of the Company,
enforceable in accordance with its terms and conditions.

3.3 7~ Capital Stock of the Company. The authorized capital stock of the Company is 500. _ .
All of the issned and outstanding shares of the cap1ta1 stock of the Company are owned
by the Stockholders and in the amounts set forth in Annex I free and clear of all liens,
security interests, pledges, charges, voting trusts, réstrictions, encumbrances and claims
of every kind. All of the issued and outstanding shares of the capital stock of the
Company have been duly authorized and validly issued, are fully paid and
nopassessable, are owned of record and beneficially by the Stockholders and further,
such shares were offered, issued, sold and delivered by the Company in compliance
with all applicable state and federal laws concerning the issuance of securities. Further,
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34

35

3.6

3.7

none of such shares were issued in violation of the preemptive rights of any past or
present stockholder. There are no outstanding or authorized stock appreciation, phantom
stock, profit participation, or similar rights with respect to the Company. There are no
voting trusts, proxies, or other agreements or understandings with respect to the voting
of the capital stock of the Company.

Noncontravention of Company. Except as set forth in Schedule 3.4 of the Disclosure
Schedule, neither the execution and the delivery of this Agreement, nor the
consummation of the transactions contemplated hereby will: (i) violate any
constitution, statute, regulation, rule, injunction, judgment, order, decree, ruling, or
other restriction of any governmenf, governmental agency or any other third party
whatsoever, or court to which the Company is subject, or any provision of the charter or

‘bylaws of the Company; or (1i) conflict with, result in a breach of, constitute a default

under, result in the acceleration of, creaie in any party the right to accelerate, terminate,
modify, or cancel, or require any notice under any agreefiient, contract, lease, license,
instrument, or other arrangement to which the Company is a party or by which it is
bound or to which any of its assets is subject or which would result in the imposition of
any Security Interest upon any of its assets, which conflict, breach default, acceleration
or right would have a Material Adverse Effect on the Stockholders or otherwise
adversely affect the Stockholders' ability to consummate the transactions contemplated
hereby. Except as set forth in Schedule 3.4 of .the Disclosure Schedule, the
Stockholders and the Company do not need to give any nofice to, make any filing with,
or obtain any authorization, consent, or approval of any government or governmental
agency or any other third party whatsoever in order for the Parhcs to consummate the
transactions contemplated by this Agreement.

Broker's Fees. The Company has no Liability or obligation to pay any fees,
expenses, or commissions to any professional representative, attorney, consultant,
broker, finder, or agent with respect to the transactions contemplated by this
Agreement.

Title to Assets. Schedule 3.6 of the Disclosure Schedule contains a materially
complete, true and materially correct list and brief description of each itemi of
equipment and tangible asset having an original purchase cost or aggregate lease cost
exceeding FIVE HUNDRED DOLLARS AND NO/100 ($508.00). The Company has -
good and marketable title to, or a valid leasehold interest in, the properties and assets
used by it, located on its premises, or shown on the Most Recent Balance Sheet or
acquired after the date thereof, except for those assets disposed of in the Ordinary
Course of Business after the date thereof, free and clear of all Security Interests.

Subsidiaries. Schedule 3.7 of the Disclosure Schedule attached hereto lists the name of _
cach of the Company's Subsidiaries and sets forth the number of shares and class of the
authorized capital stock of each of the Company's Subsidiaries and the number of shares
of each of the Company's Subsidiaries which are issued and outstanding, all of which
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shares (except as set forth on Schedule 3.7) are owned by the Company, free and clear
of all liens, security interests, pledges, voting trusts, cquities, restiictions, encumbrances
and claims of every kind. The Company does not presently own, of record or
beneficially, or control, directly or indircctly, any capital stock, securities convertible
into capital stock or any other equity interest in any corporation, association or business

entity nor is the Company, directly or indirectly, a participant in any joint venture,
partnership or other non-corporate cntity.

38 Financial Statements. The Stockholders have delivered to ATOW financial statements =~
of the Company consisting of (1) unandited balance sheets, and related statements of
income, as of and for the years ended December 31, 1995, 1996 1997, (December 31,
1997 being hereinafier referred to as the "Balance Sheet Date" and the “Most Recent
Fiscal Year End™) and (ii) the unaudited balance sheet and income statement (the *Most
Rmﬁm&mmﬁm"}, as of and for the four months ended April 30, 1998
(Collectively referred to as “Financial Statements”). Such Financial Statements have
been prepared on a tax basis applied on a consistent basis throughout the periods
indicated, except as noted. Such balance sheets as of December 31, 1997, 1996 and
1995 present fairly the financial position of the Company (and cach of the Company's
Subsidiaries _on a consolidated basig) as of the dates indicated thereon, and such
statements of income present fairly the results of their combined operations for the
periods indicated thereon; provided, however, that the Most Recent Finandial
Stalements are subject to normal year-end adjustments, which will not be materizal.

39 Liabilities and Obligafions. Schedule 3.9 of the Disclosure Scheduls contains an
accurate list with respect to the Company and its Subsidiaries of:

3.9.1 all liabilities which are reflected on the ba]ancc sheet of the Company at the Balanuc o

Sheet Date:

all liabilites of the Conipany not reflected on the balance sheet of the Company at”
the Balance Sheet Date exceeding $100 which either (i) should have properly been
accrued on the balance sheet of the Company as of the Balance Sheet Date in
accordance with a tax basis consistently applied, or (ii} aré liabilities of the nature
described in Section 3.12 and/or Section 3.18; and

3.9.3  _ asummary description of the liability together with the following:

3.93.1 copies of all relevant documentation rblatmg to 11t13,.1t|on 4rb1trahcm or dem:md
letters; -

3.9.3.2 ammounts claimed and any other action or relief sought;
3933  npame of claimant and all other parties {o the claim, siit or proceeding;

3.9.3.4  the name of each court or agency before which such claim, suit or proceeding is
pending; and
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3.9.3.5 . _the date such claim, suit or proceeding was instituted. o

3.10 Accounts and Notes Receivable. Schedule 3.10 of the Disciosure Schedule contains
an accurate list of the accounts and notes receivable of the Company, including the
Company's Subsidiaries, as of the Balance Sheet Date, including any such amounts
which are not reflected in the balance sheet as of the Balance Sheet Date, and including
receivables from and advances to employees and the Stockholders. Such accounts and
notes are collectible in the amount shown on Schedule 3.10, net of reserves reflectedin -~ —
the balance sheet as of the Balance Sheet Date. '

3.11 - Permits and Intangibles. The Company and the Company's Subsidiaries holds all
valid licenses, franchises, permits and other govemmental authorizations including
permits, titles (including motor vehicle titles and current registrations), fuel permits,
trademarks, trade names, patents, patent applications and copyrights, the absence of any
of which would have a Material Adverse Effect. Schedule 3.11 of the Disclosure
Schedule contains an accurate list and summary description of all such licenses,
franchises, permits and other governmental authorizations, provided that copyrights -
need not be listed unless registered. The Company and the Company's Subsidiaries have
condncted and are conducting its business in compliance with the requirements,
standards, criteria and conditions set forth in applicable permits, licenses, orders,
approvals, variances, rules and regulations and is not in violation of any of the i
foregoing except where such non-compliance or violation would not have a Material
Adverse Effect. The transactions contemplated by this Agreement will not result in a 7
default under or a breach or violation of, or have a Material Adverse Effect upon the -
rights and benefits afforded to the Company and the Company's Subsidiaries by, any .
such licenses, franchises, permits or government authorizations. ) )

3.12 _Environmental Matiers. The Company and the Company's Subsidiaries have
complied with and are in compliance with all federal, state, local and foreign statutes
(civil and criminal), laws, ordinances, regulations, rules, notices, permits, judgments,
orders and decrees applicable to any of them or any of their respective properties,
assets, operations and businesses relating to environmental protection (collectively
"Environmental Laws") including, without limitation, Environfiental Laws relating to
protection of the air, water or land or to the generation, storage, use, handling,
transportation, treatment or disposal of solid wastes, hazardous wastes or hazardous
substances (as such terms are defined in any applicable Environmental Law). The
Company and the Company's Subsidiaries have obtained and complied with all
necessary permits and other approvals necessary to treat, transport, store, dispose of or
otherwise handle solid wastes, hazardous wastes or.hazardous substances and have _
reported, to the extent required by all Environmental Laws, all past and present sites
owned and operated by the Company or any of the Company's Subsidiaries where solid
wastes, hazardous wastes or hazardous substances have been treated, stored, used,
disposed of or otherwise handled. There have been no releases, as defined in
Environmental Laws at, from, under, in or on any property owned or operated by the
Company or any of the Company's Subsidiaries except as permitted by Environmental
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Laws. There is no on-site or off-site location to which the Company or any of the
Company's Subsidiaries has transported or disposed of solid wastes, hazardous wastes
or hazardous substances or arranged for the transportation of solid wastes, hazardous
wastes or hazardous substances, which site is the subject of any federal, state, local or
foreign enforcement action or any other investigation which could lead to any claim
against the Company, any of the Company's Subsidiaries or ATOW and/or ATOWSUB
for any clean-up cost, remedial work, damage to natural resources or personal injury,
including, but not limited fo, any claim under the Comprehensive Environmental
Response, Compensation and Liability Act of 1980, as amended. To the Knowledge of
the Company the Company has no contingent liability in connection with any release of
any solid waste, hazardous waste or hazardous substance into the environment.
Schedule 3.12 of the Disclosure Schedule lists all relcases of hazardous wastes or
hazardous substances by the Company.

Real and Personral Property. Schedule 3.13 (a), (b), and (c) of the Disclosure =~

Schedule contains an accurate list of (a) all real and personal property included (or that
will be included) on the balance sheet of the Company, (b) all other real and personal
property of the Company including the Company's Subsidiaries with a value in excess
of $500 (i) as of the Balance Sheet Date and (ii) acquired since the Balance Sheet Date,
and (c) all leases for real and personal property to which the Company or any of its
subsidiaries is a party involving real or personal property having a value in excess of
$500, including in the case of (c¢) true copies of all such leases and including in all cases
an indication as to which real and personal property is currently owned, or was formerly
owned, by Stockholders or business or personal affiliates of the Compeny or
Stockholders. All of the trucks and other material machinery and equipment of the
Company and the Company's Subsidiaries listed on Schedules 3.13(a) and (b) are in
good working order and condition, ordinary wear and tear excepted. All leases set forth
on Schedule 3.13(c) are in full force and effect and constitite valid and binding
agreements on the Company or a Company Subsidiary, as applicable, and to the
knowledge of the Company, constitute valid and binding agreements on the other

parties thereto (and their successors) thereto in accordance with their respective terms. - N

All fixed assets used by the Company and the Company's Subsidiaries that are material
to the operation of their respective businesses are either owned by the Company or the
Company's Subsidiaries or leased under an agreement indicated on Schedule 3.13(c).
Schedule 3.13 shall, without limitation, contain true copies of all title reports and title
insurarice policies received or owned by the Company or the Company's Subsidiaries:™

Significant Customers. Material Contracts and Commitments. Schedule 3.14 of the
Disclosure Schedule contains an accurate list of (i) those customers representing five
percent (5%) or more of the Company's revenues for the 12 months ended on the
Ralance Sheet Date, or who have paid to the Company $15,000 or more over any four
consecutive fiscal quarters in the three years ended on the Balance Sheet Date (the

"Significant Customers") and (ii) all contracts requiring payment or performancc by the

Company or any Company Subsidiary in an amount or with a value in excess of
$15,000 ("Material Contracts™) to which the Company or any of its Subszdlanes is a”

party or by which any of them or any of their respective propertles are bound (a) as of ~
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3.16

the Balance Sheet Date and (b) entered into since the Balance Sheet Date, and in each
case has delivered true copies of such agreements to ATOW. None of the Company's
including the Company s Subsidiaries significant customers has cancelled or
substantially reduced or, is currently attempting or threatening to cancel any Material
Contract or sibstantially reduce wutilization of the services provided by the Company
including the Company's Subsidiaries, and the Company and the Company's
Subsidiaries have complied with all material commitments and obligations pertaining to
any Material Contract, and are not in default under any such Material Contract, and no
notice of default has been received either orally or in writing. The Company and the

Company's Subsidiaries have not been the subject of any election in respect of union

representation of employees and are not bound by or subject to (and none of its
respective assets or properties is bound by or subject to) any arrangement with any labor
union. No employees of the Company or its Subsidiaries are represented by any labor
union or covered by any collective bargaining agreement and no campaign to establish
such representation has ever occurred or is in progress. There is no pending or, to the
Company's knowledge, threatened labor dispute involving the Company (including the
Company's Subsidiaries) and any group of its employees, nor has the Company
including the Company's Subsidiaries experienced any labor interruptions over the past
three years, and the Company considers its relationship with employees to be good.

Insurance. Schedule 3,15 of the Disclosure Schedule containg an accurate list as of the

Balance Sheet Date of all insurance policies carried by the Company including the

Company's Subsidiaries and, has delivered to ATOW an accurate list, attached to
Schedule 3.15, of all insurance loss runs or worker's compensation claims received for

the past three (3) policy years. Also attached to Schedule 3.15 are true copies of all ~

policies curréntly in effect. Such insurance policies are currently in full force and effect
and shall remain in full force and effect through the Closing Date. No insurance carried
by the Company including any of the Company's Subsidiaries has ever been cancelled
by the insurance company, and the Company including such Company's Subsidiaries
has never submitted a written application for insurance and been denied coverage. — -

_ Compensation; Emplovment Acreements. Schedule 3.16 of the Disclosure Schedule

contzins an accurate list showing all officers, directors and key managers of the
Company, inchiding the Company's Subsidiaries, listing all employment agreements
with such officers, directors and key managers and the rate of compensation (and the
portions thereof attributable to salary, bonus and other compensation, respectively) of
each of such persons as of (i) the Balance Sheet Date and (ii) the Closing Date. The
Company has provided to ATOW true copies of any employment agreements for
persons listed on Schedule 3.16. Since the Balance Sheet Date there have been no
increases in the compensation payable or any spec1a1 bonuses to any officer, director or
key manager. ' :
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3.17 Employee Benefits. L. .
3.17.1 Plans. Section 3.17 of the Disclosure Schedule lists each Employee Benefit or

health and welfare plan that the Company maintains or to which the Company
contributes.

3.17.2 Compliance. Each such Employee Benefit Plan (and each related trust, insurance
contract, or fund) complies in form and in operation in all material respects with its
terms and with the. applicable requirements of ERISA, the Code, and other
applicable laws. : -

3.17.3 ~ Reports and Descriptions. All required reports and descriptions (including Form
5500 Annual Reports, Summary Annual Reports, PBGC-1's, and Summary Plan
Descriptions) have been filed or distributed appropriately with respect to each sach
Employee Benefit Plan. The requirements of Part 6 of Subtitle B of Title I of
ERISA and of Code Section 4980B have been met with respect to each such
Emiployee Benefit Plan which is an Employee Welfare Benefit Plan.

3.17.4 Contributions. All contributions (including all employer contributions and
employee salary reduction contributions) which are due have been paid to each such
Employee Benefit Plan which is an Employee Pension Benefit Plan and all
contributions for any pay period ending on or before the Closing Date which are not
yet due have been paid to each such Employee Pension Benefit Plan or accrued in
accordance with the past custom and practice of the Company. All premiums or
other payments due for all periods ending on or before the Closing Date have been
paid with respect to each such Employee Benefit Plan which is an Employee
Welfare Benefit Plan. :

3.17.5 Qualified Plan. Each such Employee Benefit Plan which is an Employee Pension
Bencfit Plan and is intended to meet the requirements of a “qualified plan" under
Code Section 401(a) mieets such requirentents and has received, within the last two
(2) years, a favorable determination letter from the IRS. )

3.17.6 Market Value. The market value of assets under each such Employee Benefit Plan
which is an Employee Pension Benefit Plan (other than any Multiemployer Plan)
equals or exceeds the present value of all vested and nonvested Liabilities
thereunder determined in accordance with PBGC methods, factors, and assumptions
applicable to an Employee Pension Benefit Plan terminating on the date for
determination. '

3.17.7 Copies. The Stockholders have delivered to ATOW and ATOWSUB materially
correct and complete copies of the plan documents and summary plan descriptions,
the most recent determination letter received from the IRS, the most recent Form
5500 Annual Report, and all related trust agreements, insurance contracts, and other
funding agreements which implement each such Employee Benefit Plan. '




3.17.8 Maintenance of Plans. With respect to each Employee Benefit Plan that the
Company maintains, ever has maintained, or to which it contributes, ever has
contributed, or ever has been required to contribute:

3.17.8.1 No such Employee Benefit Plan which is an Employee Pension Benefit Plan has T
been completely or partially terminated or been the subject of a Reportable
Event as to which notices would be required to be filed with the PBGC. No
proceeding by the PBGC to terminate any such Employee Pension Benefit Plan
has been instituted or, threatened; and

3.17.8.2 There have been no Prohibited Transactions with respect to any such Employee
Benefit Plan. No Fiduciary has any Liability for breach of fiduciary duty or any
other failure to act or comply in connection with the administration or
investment of the assets of any such Employee Benefit Plan. Nc action, suit,
proceeding, hearing, or investigation with respect to the administration or the
investment of the assets of any such Employee Benefit Plan (other than any
Multiemployer Plan), other than routine claims for benefits, is pending or
threatened. The Company has no Knowledge of any basis for any such action, -
suit, proceeding, hearing, or investigation. . o -

3.18 Conformity with Law. The Company including the Company's Subsidiaries is not in
violation of any law or regulation or any order of any court or federal, state, raunicipal
or other governmental department, commissioh, board, burean, agency or
instrumentality having jurisdiction over any of them which would have a Material
Adverse Effect; and except to the extent set forth in Schedule 3.18 of the Disclosure
Schedule, there are no claims, actidns, suits or proceedings pending or, to the
Knowledge of the Company, threatened, against or affecting the Company (including
the Company's Subsidiaries), at law or in equity, or before or by any federal, state,
municipal or other governmental department, commission, board, bureau, agency or
instrumentality having jurisdiction over any of them which would have a Material
Adverse Effect, and no notice of any such claim, action, suit or proceeding, whether
pending or threatened, has been received. The Company including all of the Company's
Subsidiaries has conducted .and is conducting its business in compliance with the
requirements, standards, criteria and conditions set forth in applicable federal, state and
local statutes, ordinances, orders, approvals, variances, rules and regulations and is not




3.19 Tax Matters.

3.19.1 . Tax Returns. The Company has either filed all Tax Returns it was required to file
or has obtained extensions of the due dates for such Tax Returns. All such Tax
Returns were correct and complete in all material respects and were filed on a
timely basis. All Taxes owed by the Company (whether or not shown on any Tax
Return) have been paid. The Company currently is not the beneficiary of any
extension of time within which to file any Tax Retirn. "No claim is currently
pending by an authority in a jurisdiction where the Company is or may be subject to
taxation by that jurisdiction. There are no Security Interests on any of the assets of
the Company that arose in connection with any failure (or alleged failure) to pay any

3.19.2 . Withholding. The Company has withheld and paid all Taxes required to have been
withheld and paid in conpection with amounts paid or owing to any employes,
independent contractor, creditor, stockholder, or other third party.

3.19.3  No Disputes of Claims. No Stockholder or director or officer (or employee
responsible for Tax matters) 6f the Company expects any authority to assess any
additional Taxes for any period for which Tax Returns have been filed. There is no
dispute or claim concerning any Tax Liability of the Company either: (i) claimed or
raised by any authority in writing; or (ii) as to which any of the Stockholders,
directors and officers (and employees responsible for Tax matters) of the Company
has Krowledge based upon personal contact with any agent of such authority.
Schedule 3.19.3 of the Disclosure Schedule lists all federal, state, local, and foreign =~
Tax Returns filed with respect to the Company for taxable periods since the
incorporation of the Company, indicates those Tax Retwms that have been audited,
and indicates those Tax Returns that currently are the subject of audit. The
Stockholders have made available to ATOW and ATOWSUB matertally correct and
complete copies of all Tax Returns, examination reports, and statements of
deficiencies assessed against or agreed to by any of the Company and its Affiliates
since the incorporation of the Company. o

119.4 _ No Waivers. The Company has not waived any statute of limitations in respect of
Taxes or agréed to any extension of time with respect to a Tax assessment or
deficiency.

3.19.5 _ -'No Special Circumstances. The Company has not made any payments, 1s not
obligated to make any payments, nor is a party to any agreement that under certain
circumstances could obligate it to make any payments that will not be deductible

" under Cade Section 280G. The Company has not been a United States real property _
holding corporation within the meaning of Code Section 897(c)(2) during the
applicable period specified in Code Section §97(c)(1)(A)(Gl). The Company has™
disclosed on its federal income Tax Returns all positions taken therein that could.
give rise to a substantial understafement of federal income Tax within the meaning
of Code Section 6662, = L - Con
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3.19.13  Personal Holding Company. The Company has not, during the five (5) year =~
period ending on the Closing Date, been a personal holding company within the
meaning of Section 541 of the Code. -

3.19.14  Consolidated Tax Returns. The Company has never filed or been included in any
combined or consolidated Tax return with any other person or been a member of an
affiliated group filing a consolidated federal income Tax Return.

3.20  Absence of Changes. Since the Balance Sheet Date, there has not been with respect to
the Company and the Company's Subsidiaries:
3.20.1 any event or circurnstance (e1ther singly or in T_he aggreoate) wh1ch would constitute
a Material Adverse Effect; -

3.20.2.  any change in its authorized capital, or securities outstanding, or ownership interests
or any grant of any options, warrants, calls, conversion rights or commitments;

3.20.3  any declaration or payment of any dividend or distribution in respect of its capital
stock or any direct or indirect redemption, purchase or other acquisition of any of its
capital stock, except any declaration of dividends payable by any Company
Subsidiary to the Company;

3.204 any increase in the compensation, bonus, sales commissions or fee atrangement
payable or to become payable by it to any of its respective officers, directors,
stockholders, employees, consultants or agents, except for ordinary and customary

bonuses ‘and salary increases for emplovees (other than the Stockholders) in
accordance with past practice;

3.20.5 any work interruptions, labor. grievances or claims filed, or any similar event or -
condition of any character, nor has the Company entered into any collective
bargaining agreement that would have a Material Adverse Effect;

3.20.6. ~ any distribution, sale or transfer, or any agreement to sell or transfer any material |
assets, property or rights of any of its respective business to any person, including,
without limitation, the Stockholders and their affiliates, other than distributions,
sales or transfers in the ordinary course of business to persons other than the
Stockhelders and their Affiliates;

3.20.7  any cancellation, or agreement to cancel, any indebtedness or other obligation .
owing to it, including without limitation any indebtedness or obligation of any = ~
Stockholders or any affiliate thereof, provided that it may negotiate and adjust bills
in the course of good faith disputes with customers in a manner consistent with past
prac’ace provided, further, that such adjustments shall not be deemed to be included

in Schedule 3.20.7 of the Disclosure Schedule unless specifically listed thereon;
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3.20.8

any plan, agreement or arrangement granting any preferential rights to purchase or
acquire any interest in any of its assets, property or rights or requiring consent of
any party to the transfer and assignment of any such assets, property or rights;

3.209 any purchase or acquisition of, or agreement, plan or arramgement to purchase or
acquire any property, rights or assets outside of the Ordinary Course of Business;

3.20.10  any waiver of any of its material rights or ¢laims; .

3.20.11  any transaction by it outside the ordinary course of their respective businesses;

3.20.12  any change, modification, cancellation or termination of a Material Contract;

3.20013 = .any permitted the imposition of any security interest od any of the Company’s
assets, tangible or intangible; _ )

3.20.14  any delay or posiponment the payment of any Liability outside the Ordlnary Course
of Business;

3.20.15 any material damage, destruction or loss (whether or not covered by insurance) to its
property;

3.20.16  any change made or authorized in the article or bylaws of the Company, other than
as required herein;

3.20.17  any adoption, amendment, modification, or termination of afly bonus, profit-sharing,
incentive, severance, or other plan, contract, or commitment for the benefit of any of _
its directors, officers, and employees, or taken any such action with respect to any
other Employee Benefit Plan, other than as contemplated herein;

3.20.18 _  any pledge to make any charitable contribution; or

3.20.19 any change in any method of accounting or accountmg principle, estimate or
practice. . . . - - - -

3.21 Deposit Accounts; Powers of Attorney. Schedule 3.21 of the Disclosure Schedule
contains an accurate list as of the date of the Agreement, of:

3.21.1 the name of each financial institution in which the Company has accounts or safe
deposit boxes; -

3.21.2 the names in which the accounts or boxes are held,

3.21.3 the type of account and account number; and

3.214 the name of each person authorized to draw thereon or have access thereto.
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Schedule 3.21 also sets forth the name of each person, corporation, firm or other entity holding a

general or special power of atiorney from the Company or any of the Company's Subsidiaries and a
description of the terms of such power.

322 " Representations_and Warranties of Stockholders. Each Stockholder jointly and
severally represents and warrants that the representations and warranties set forth below
are true as of the date of this Agreement shall be true on the Closing Date, and that such

representations and Warrantxes as made on the Closing Date shall survive said Closmg
Daite.

3.23 " Authority; Ownership. Such Stockholder has the full legal right, power and authority
to enter into this Agreement. Such Siockholder owns beneficially and of record all of
the shares of the Company stock identified on Annex I as being owned by such
Stockholder, and, except as set forth on Schedule 3.23 of the Disclosure Schedule, such

Company Stock is owned free and clear of all liens, encumbrances and cleums of every
kind.

3.24 - Tax Status. None of the Stockholders are a "nonresident alien individual® or "foreign =~ =~
corporation” for purposes of Code Section 897(a)(L). N

preemptive or other right to acquire shares of Company Stock or ATOW Shares that
such Stockholder has or may have had other than rights of any Stockholder to acquire
ATOW Shares pursuant to (i) this Agreement or (if) any option granted by ATOW.

3.25 T Preemptive Rights. Such Stockholder does not have, or hereby waijves, any

4. REPRESENTATIONS OF ATOW AND ATOQWSUB. o B

ATOW and its subsidiary ATOWSUB represent and warrant that all of the following
representations and warranties are true at the date of this Agreement and shall be true at the time of
the Closing Date and that such representations and warranties shall survive the Closing Date,

4.1 Organization. ATOW is duly organized, validly existing and in good standing under
the laws of the State of Delaware. ATOWSUB is duly organized and in good standing
under the laws of the State of Florida. Both are duly authorized and qualified under all
apphcablc laws, regulations, and ordinances of public authorities to carry on their
business in the places and in the manner as now conducted except for where the faﬂurc
to be so authorized or qualified would not have a Material Adverse Effect.

4.2 . ATOW Shares. The ATOW Shares to be delivered to the Stockholders on the Closing
Date shall constitute valid and legally issued shares of ATOW, fully paid and
nonassessable, and except as set forth in this Agreement, will be owned free and clear
of all liens, security interests, pledges, charges, voting frusts, restrictions, encumbrances
and claims of every kind created by ATOW, and will be legally equivalent in all
respects to the ATOW Shares issued and outstandmg as of the date hereof. The ATOW
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Shares to be issued to the Stockholders pursuant to this Agreement will not be
registered under the Securities Act.

4.3 Validity of Obligations. The execution and delivery of this Agreement, the
Employment Agreements the Consulting Agreements and the Leases by ATOW and
ATOWSUB and the performance by ATOW and ATOWSUB of the transactions
contemplated herein or therein have been or will be duly and validly authorized by the
Boards of Directors of ATOW and ATOWSUB, and this Agreement, the Employment
Agreements, the Consulting Agreements and the Leases have been or will be duly and
validly authorized by all necessary corporate action, duly executed and delivered and
are or will be legal, valid and binding obligations of ATOW and ATOWSUB,
enforceable against ATOW and ATOWSUB in accordance with their respective terms.

4.4 Authorization. The representatives of ATOW and ATOWSUB executing this =~
Agreement have the corporate authority to enter into and bind ATOW and ATOWSUB
to the terms of this Agreement. ATOW and ATOWSUB have the full legal right, power
and authority to enter into this Agreemient and the Merger.

4.5 No Conflicts. The execution, delivery and performance of this Agreement, the
consummation of any transactions berein referred to or contemplated by and the
fuilfillment of the terms hereof and thereof will not:

451 . conflict with, or result in a breach or violation of, the certificate of incorporation or
bylaws of ATOW and ATOWSUB; =

4,52 °  ~materially conflict with, or result in a material default (or would constitute a default
but for any requirément of notice or lapse of time or both) under any document,
agreement or other instrument to which ATOWSUB is a party, or result in the
creation or imposition of any lien, charge or encumbrance on any of ATOWSUB's
properues pursuant to (i) any law or regulation to which ATOWSUB or any of its
property is subject, or (ii)} any judgment, order or decree to WhICh ATOWSUB is
bound or any of its property is stibject; or

453 result in termination or any impairment of any material permit, license, franchise,
contractual right or other authorization of ATOWSUB.. .

4.6 Subsidiaries. ATOWSUB does not presently own, of record or beneficially, or control,
directly or indirectly, any capital stock, securities convertible into capital stock or any
other equity interest in any corporation, association or business entity. ATOWSUB is =
not, directly or indirectly, a participant in any joint venture, partnership or other non- -
corporate entity.

4.7 Conformity with Law. ATOW and ATOWSUB are not in violation of any law or
regulation or any order of any court or federal, state, municipal or other governmental
department, commission, board, bureau, agency or instrumentality having jurisdiction

over either of them which would have a Material Adverse Effect. There are no claims,
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5. COVENANTS PRIOR TO CLOSING. .

actions, suits or proceedings, pending or, to the Knowledge of ATOWSUB, threatened,

apainst or affecting ATOWSUB, at law or in equity, or before or by any federal, state,

municipal or other governmental department, commission, board, bureau, agency or

mstrumentality having jurisdiction over either of them and no notice of any claim,

action, suit or proceeding, whether pending or threatened, has been received. has
conducted and is conducting its business in compliance with the requirements,
standards, criteria and conditions set forth in applicable federal, state and local statutes,
ordinances, orders, approvals, variances, rules and regulations and is not in violation of
any of the foregoing which would have a Material Adverse Effect.

5.1

5.2

521

522

52.4

5.2.5

Access and Cooperation; Due Diligence. Between the date of this Agreement and the
Closing Date, the Company will afford to the officers and authorized representatives of
ATOW and ATOWSUB access to” all of the Company's, including the Company's
Subsidiaries, key employees, sites, properties, books and records and will furnish
ATOW with such additional financial and operating data and other information as to the
business and properties of the Company, including the Company's Subsidiaries, as
ATOW may from time to timéTeasonably request. The Company will cooperate with
ATOW and ATOWSURB, its representatives, auditors and counsel in the preparation of
any documents or other material which may be required in comnection with any
documents or materials required by this Agreement. ATOW, ATOWSUB, the
Stockholders and the Company will treat all information obtained in comnection with

the negotiation and performance of this Agreement or the due diligence investigations

as confidential in accordance with the provisions of Section 12 hereof.

Conduct of Business Pending Closing. Between the date of this Agreement and the

Closing Date, the Company will, and will cause the Company's Subsidiaries 1o:

carry on its respective businesses in substantially the same manner as it has
heretofore and not introduce any material new method of management, operauon or-
accounting;

maintain its respective properties and facilities, including those held under leases, in -

as good working order and condition as af present, ordinary wear and tear excepted;

_perform all of its respective obligations under agreements to which it is a party
relating to or affecting its respective assets, properties or rights;

subject to Section 5.6, keep in full force and effect present insurance policies or
other comparable insurance coverage; -

use best efforts to maintain and preserve its business organization intact, retain its
respective present employees and maintain its respective relationships with
suppliers, customers and others having business relations with it;



5.2.6 maintain compliance with all material permits, laws, rules and regulations, consent

orders, and all other orders of applicable courts, regulatory agencies and similar
governmental authorities; and

5.2.7 maintain compliance with all present debt and lease instruments and not enter into
new or amended debt or lease instruments over $15,000, without the knowledge and
consent of ATOWSUB, which consent shall not be unreasonably withheld.

53 Prohibited Activities. Between the date of this Agreement and the Closing Date, the
Company has not and, without the prior written consent of ATOWSUB, will not: -
5.3.1  _ make any change in its articles of incorporation or bylaws;
5.3.2 issue any securities, options, warrants, calls, conversion rights or commitments

relating to its securities of any kind other than in connection with the exercise of
options or warrants listed on Schedule 5.3.2 of the Disclosure Schedule;

5.3.3_  declare or pay any dividend, or make any distribution in respect of its stock whether
now or hereafter outstanding, or purchase, redeem or otherwise acquire or retire for
value any shares of its stock;

534 enter into any contract (including any contract to provide services to customers) or
commitment or incur or agree to incur any liability or make any capital
expenditures, except if (i) it is in the Ordinary Course of Business or (i) when
aggregated with all other such coniracts, commitments, liabilities and capital
expenditures not in the normal course of business con31stent with past prac’ace it
involves an amount not in excess of $15,000;

53.5 __  increase.the compensation payable or to become payable to any officer, director,
Stockholder, employee or agent, or make any bonus or management fee payment to
any such person, except (i) bonuses to employees (other than the Stockholders or
their affiliates) consistent with past practice and (ii) increases in salaries and
commissions payable to employees (other than to Stockholders and their affiliates),
provided that neither the salary nor the commission payable to any employee may
increase to a level higher than one hundred FIVE percent (105%) of such
employee's current salary or bonus, whichever is applicable;

5.3.6 create, assume OT permit to exist any mortgage, pledge or other lien or encumbrance
upon any assets or properties whether now owned or hercafter acquired, except (1)
with respect to purchase money liens incurred in connection with the acquisition of
equipment with an aggregate cost not in excess of $15,000 necessary or desirable
for the conduct of the businesses of the Company (including the Company's
Subsidiaries), or (i1) liens set forth on Schedule 5.3.6 of the Disclosure Schedule or
(iii) liens for taxes either nmot yet due or material men's, mechanics', workers),
repairmen's, employees' or other like liens arising in the Ordinary Course of )
Business and the Company shall maintain its liabilities to no more that $270,000,
including prorated and contingent liabilities; -
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54

55

56

538

539

5.3.10

53.11

5.3.12

5.4.1

5.4.2

543

sell, assign, lease or otherwise transfer or dispose of amy property or equipment
except in the Ordinary Course of Business; )

negotiate for the acquisition of any business or the start-up of any new business;

merge or comsolidate or agree to merge or consolidate with or into any other
corporation;

waive any material rights or claims of the Company, provided that the Company
may negotiate and adjust bills in the course of good faith disputes with customers in
a manner consistent with past practice, provided, further, that such adjustments shall
not be deemed to be included in Schedule 5.3.10 of the Disclosure Schedule unless
specifically listed thereon; . .

commit a material breach or amend or terminate any Material Contract, or material
permit, license or other right of the Company, or make or terminate any election
involving Taxes which would in any way adversely affect the tax liability of the
Company or ATOWSUB following the Merger in any taxable period; or . T

enter into any other transaction outside the Ordmary Course of Business or
prohibited hereunder.

No Shop. None of the Stockholders, Company, any of the Company's Subsidiaries nor
any agent, officer, director or any representative of any of the foregoing will, during the
period comunencing on the date of this Agreement and ending with the earlier to occur
of the Closing Date or the termination of this Agreement in accordance with its terms,
directly or indirectly:

solicit or initiate the submission of proposals or offers from any person or,

participate in any discussions pertaining to; or B
furnish any information to any person other than ATOW or ATOWSUB relating to,
any ach.lSl‘tIOn or purchase of all or a material amount of the assets of, or any equity

interest in, the Company or a merger, consolidation or business combination of the
Company.

Notice to Bargaining Agents. The Company shall satisfy any requirement for notice
of the transactions contemplated by this Agreement under applicable collective
bargaining agreements, and shall provide ATOW with proof that any required notice
has been sent. . , .

" Termination of Plans and Policies. The Company shall terminate all plans and

policies listed in Schedule 5.6 of the Disclosure Schedules.
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3.7

5.8

5.7.1

572

573

" Notification _of Certain Matters.

The Stockholders and the Company shall give prompt notice to ATOW of (1) the
occurrence or mon-occurrence of any event the occurrence or non-occurrence of
which would be Iikely to cause any representation or warranty of the Company or
the Stockholders contained herein to be untrue or inaccurate in any material respect
on or prior to the Closing Date and (ii) any material failure of any Stockholder or
the Company to comply with or satisfy any covenant, condition or agreement to be
complicd with or satisfied by such person hereunder with respect to the occurrence
in the Ordinary Course of Business of any event which would cause Schedules 3.11,
3.12 or 3.15 to be incorrect.

ATOW and ATOWSUB. shall give prompt notice to the Company of (i) the
occurrence or non-occurrence of any event the occurrence or non-occurrence of
which would be likely to cause any representation or warranty of ATOW and
ATOWSUB contained herein to be untrue or inaccurate in any material respect at or
prior to the Closing Date and (ii) any material failure of ATOWSUB to comply with
or satisfy any covenant, condition or agreement to be complied with or satisfied by
it hereunder.

. The delivery of any notice pursuant to this Section 5.7 shall not be deemed to (i)
mochfy the representatmns or warranties hereunder of the Party dehvermg sﬁch

the condmons set forth in Sections 6 and 7; or (iii) limit or othermse affect the
remedies available hereunder to the Party receiving such notice:

Amendment of Schedules. Each Party hereto agrees that, with respect to the
representations and warranties of such Party contained in this Agreement, such Party

shail have the continuing obligation until the Closing to supplement or amend promptly

the Schedules hereto with respect to any matter hereafter arising or discovered which, if
existing or known at the date of this Agreement, would have been required to be set
forth or described in the Disclosure Schedules, provided however, that supplements and

amendments to Schedules 3.11, 3.12 and shall only have to be delivered at the Closing,

unless such Disclosure Schedule is to be amended to reflect an event occurring other

than in the Ordinary Course of Business. In the event that the Company amends or -
supplements a Disclosure Schedule pursuant to this Section 5.8, and ATOW does not -

consent to the effectiveness of such amendment or supplement at or before the Closing,
this Agreement shall be deemed terminated by mutual consent as set forth in Section
12.1(0) hereof. In the event that ATOW amends or supplements a Disclosure Schedule
pursuant to.this Section 5.8 and Company does not consent to the effectiveness of such

amendment or supplement at or before the Closing, this Agreement shall be deemed '
terminated by mutual consent as set forth in Section 10.1.4 hereof. For all purposes of -

this Agreement, including without limitation for purposes of determining whether the

conditions set forth in Sections 6.1 and 7.1 have been fulfilled, the Disclosure Schedules _
hereto shall be deemed to be the Disclosure Schedules as amended or supplemented

pursuant to this Section 5.8. If ATOW and the Company do not consent to the
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effectiveness of such amendment or supplemient at or before the Closing, this
Agreement shall be deemed terminated by mutual consent as set forth in Section 10.1.4
hereof. For purposes of this Section 5.8, ATOW shall be deemed to have given its
consent to the effectiveness of any amendment or supplement to a Disclosure Schedule
if ATOW does not notify Company of its disapproval within 3 business days after
ATOW is notified of such amendment or supplement, and Company shall be deemed to
have given its consent to the effectiveness of any amendment or supplement to a
Disclosure Schedule if Company does not notify ATOW of its disapproval within 3
business days after Company is notified of such amendment or supplement.

6. CONDITIONS PRECEDENT TO OBLIGATIONS OF STOCKHOLDERS AND
COMPANY,

The obligations of the Stockholders and the Company with respect to actions to be taken on the
Closing Date are subject to the satisfaction or waiver on or prior to the Closing Date of the
conditions set forth in Sections 6.1 and 6.5.

6.1 —__Representations and Warranties; Performance of Obligations. All representations
and warranties of ATOW and ATOWSUB contained in Section 6 shall be true and
correct in all material respects as of the Closing Date. Each and all of the terms,
covenants and conditions of this Agreement to be complied with and performed by
ATOW and ATOWSUB on or before the Closing Date shall have been duly comphed_ )
with and performed in all material respects; and a certificate to the foregoing effect  —
dated the Closing Date and signed by the President or any Vice President of ATOW
shall have been delivered to the Stockholders.

6.2 Satisfaction. All actions, proceedings, instruments and documents required to carry out
this Agreement or incidental hereto and all other related legal matters shall be
satisfactory to the Company and its counsel.

6.3 - No Litigation. No action or_proceeding before a court or any other governmental
agency or body shall have been instituted or threatened to. restrain or prohibit the
Merger and no governmental agency or body shall have taken any other action or made
any request of the Company as a result of which the management of the Company ~
deems it inadvisable to proceed with the transactions hereunder.

6.4 Consents and Approvals. All necessary consents of and filings with any governmental _
authority or agency relating to the consurnmation of the transaction contemplated herein
shall have been obtained and made and no action or proceeding shall have been
instituted or threatened to restfain or prohibit the Merger and no governmental agency
or body shall have taken any other action or made any request of Company as a result of
which Company deems it inadvisable to proceed with the transactions hereunder.

6.5 © No Material Adverse Effect. No event or circumstance shall have occurred which

would constitute a ATOW or ATOWSURB Material Adverse Effect; and the Company
shall have received a certificate signed by ATOW dated the Closmg Date




6.6

Emplovment Agreements, Consulting Agreements and Leases. ATOW or

ATOWSUB shall have entered the Employment Agreements, Consulfing Agreements
and Leases. :

CONDITIONS PRECEDENT TO OBLIGATIONS OF ATOW and ATOWSUB.

The obligations of ATOW and ATOWSUB with respect to actions to be taken on the Closing Date

are subject to the satisfaction or waiver on or prior to the Closing Date of the conditions set forth i

Sections 7.1 and 7.4.

7.1

7.2

7.3

7.4

7.5

Representations and Warranties; Performance of Obligations. All  the
representations and warranties of the Stockholders and the Company contained in this
Agreement shall be true and correct in all material respects as of the Closing Date with
the same effect as though such representations and warranties had been made on and as
of such date; each and all of the terms, covenants and conditions of this Agreement to
be complied with or performed by the Stockholders and the Company.on or before the
Closing Date shall have been duly performed or complied with in all material respects;
and the Stockholders shall have delivered to ATOW a certlﬁcate dated the Closing Date
and mg,ned by them to such effect.

.No Litigation. No action or proceeding before a court or any other governmental

agency or body shall have been instituied or threatened to restrain or prohibit the
Merger and no governmental agency or body shall have taken any other action or made
any request of ATOW or ATOWSUB as a result of which the management of ATOW
deems it inadvisable to proceed with the transactions hereunder.

Examination of Final Financial Statements. Prior to the Closing Date, ATOW shall
have had sufficient time to review the unaudited consolidated balance sheets of the
Company for the fiscal quarters beginning after the Balance Sheet Date, and the
unaudited consolidated combined statement of income, cash flows and retained earnings

of the Company for the fiscal quarters beginning after the Balance Sheet Date,”

disclosing no Material Adverse Change in the combined financial condition of the
Company or the results of their operations from the financial statements as of the
Balance Sheet Date.

No Material Adverse Effect. No event or circumstance shall have occurred which
would constitute a Material Adverse Effect; and ATOW shall have received a certificate
signed by the Stockholders dated prior to the Closing Date to such effect. _

“Stockholders' Release. The Stockholders shall have delivered to ATOW immediately

prior to the Closing Date an instrument releasing the Company from any and all claims
of the Stockholders against the Company and obligations of the Company to the
Stockholders.




7.6 Satisfaction. All actions, proceedings, instruments and documents required to carry cut |
the transactions contemplated by this Agreement or incidental hereto and all other
related legal matters shall have been approved by counsel to ATOW.

7.7 Termination of Related Pariv Acreements. All existing agreements between the
Company and the Stockholders or business or personal affiliates of the Company or
Stockholders, other than those set forth on Schedule 7.7 of the Disclosure Schedules
shall have been cancelled.

7.8 Consents and Approvals. All necessary consents of and filings with any goverimiental
authority or agency relating to the consummation of the_transactions contemplated
herein shall have been obtained and made; the Company shall have obtained and
delivered to ATOW such additional consents to the Merger as ATOW may reasonably
request including, without limitation, ATOW's receipt on or prior to the Closing Date of ~
those licenses, franchises, permits or governmental authorizations set forth on Schedule
3.11 of the Disclosure Schedules pursuant to Section 3.11, or assurances reasonably
acceptable to it that such licenses, franchises, permits or governmental authorizations
will be received on the Closing Date or that the failure to receive such licenses,
franchises, permits or governmental authorizations on the Closing Daté will not
adversely affect its ability to conduct the business of the Company as conducted prior to
the Closing Date; and 1o action or proceeding shall have been instituted or threatened to
restrain or prohibit the Merger and no governmental agency or body shall have taken _
any other action or made any request of ATOW or ATOWSUB as a result of which
ATOW deems it inadvisable to proceed with the transactions hereunder.

7.9 Good Standing Certificates. The Company shall have delivered to ATOW a
certificate, dated as of a date no later than five (5) days prior to the Closing Date, duly
issued by the appropriate governmental authority in the Company's state of
incorporation and, unless waived by ATOW, in each state in which the Company is
authorized to do business, showing the Company is in good standing and authorized to
do business and that all state franchise and/or income Tax Returns and Taxes due by the
Company for all periods prior to the Closing have been filed and paid.

7.10 Emploviment Agreements. Glenn Michael Dempsey shall enter into an employment
agreement with the Surviving Corporation substantially in the form of Exhibit 7.10(a)
("Employment Agreement").

7.11 Repavment of Indebtedness. Prior to the Cldsing Date, the Stockholders shall have
repaid the Company, including the Company's Subsidiaries, in full all amounts owing
by the Stockholders to the Company, including the Company's Subsidiaries.

7.12 Insurance. ATOW and ATOWSUB shall be named as additional named insured on, or
alternatwely the insurer shall have been notified of the Merger and shall have confirmed
in writing that the Surviving Corporaffon will be an insured under, each of the
Compafiy's insurance policies. . .
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8. POST-CLOSING COVENANTS AND SPECIAY, TAX MATTERS.

8.1 Tax Returns. The Stockholders shall be responsible for preparing and filing all income
or franchise Tax Returns of the Company relating to periods of time prior to the Closing
Date. The Surviving Corporation will be responsible for preparing and filing all income
and franchise Tax Returns of the Company relating to periods afier the Closing. After
the Closing, the Surviving Corporation will provide, or cause to be provided, to the
Stockholders, without charge, any information that may reasonably be requested by the
Stockholders in connection with the preparation of any Tax Returns relating to the time
period prior to the Closing Date. The Stockholders will provide the Surviving
Corporation and ATOW with an opportunity to review and comment on such Tax
Returns (including any amended returns). The Stockholders will take no positions on  ~
the Tax Returns of the Company that relate to the tax period prior to the Closing Date
that could adversely affect the Company after the Closing. The income of the Company =~ -
will be apportioned to the period up to the Closing Date and the period from and after
the Closing Date in accordance with the provisions of Section 1362(e)(6)(D) of the
Code by closing the books of the Company as of the close of busmess on the last
calendar day immediately preceding the Closing Date. . ~ _ S

8.2 Release from Guarantees. ATOW shall use its best efforts to have the Stockholders
released from any and all guarantees on any obligations of the Company that they
personally guaranteed for the benefit of the Company (including the Company's
Subsidiaries), with all such guarantees on indebtedness being assumed by the Surviving
Corporation. The Surviving Corporation agrees to indemmnify the Stockholders against
any and all claims made by lenders under such guarantee which arise as a result of the
Surviving Corporation's failure to cause such guarantee to be released on or prior to the
Closing.

9. INDEMNIFICATION.

The Stockholders and ATOWSUB each make the following covenants that are applicable to them,
respectively: R
9.1 Generil Indemnification by the Stockholders. The Stockholders covenant and agree :
that they, jointly and severally will indemnify, defend, protect and hold harmless -
ATOWSUB, the Company and the Surviving Corporation at all times from and after the
date of this Agreement from and against all claims, damages, actions, suits,
proceedings, demands, assessments, adjustments, costs and expenses (including
specifically, but without limitation, redsonable attorneys' fees and expenses of
investigation) incurred by ATOWSUB, the Company or the Surviving Corporation as a’ T
result of or arising from (i) any breach of the representations and warranties of the
Stockholders or the Company set forth herein or on the schedules, exhibits or -
certificates delivered in connection herewith or (ii) any nonfulfillment of any agreement
on the part of the Stockholders or the Company under this Agreement.
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9.2

9.3

9.3.1

9.3.2

. Indemnification by ATOWSUB, ATOW and the Surviving Company. ATOWSURB,

ATOW and the Surviving Company covenant and agree that they will indemnify,
defend, protect and hold harmless the Company and Glenn Michael Dempsey at all
times from and after the date of this Agreement from and against all claims, damages,
actions, suits, proceedings, demands, assessments, adjustments, costs and expenses
(including specifically, but without limitation, reasonable attorneys' fees and expenses
of investigation) incurred by the Company and the Stockholders as a result of or arising
from (i) any breach by ATOWSUB, ATOW or the Surviving Company of their
representations and warranties set forth herein or on the schedules, exhibits or

certificates delivered herewith; (ii) any nonfulfiliment of any agreement on the part of =

ATOWSUB, ATOW or the Surviving Company under this Agreement; (i) any
Habilities which the Company or the Stockholders may incur due to ATOWSUB's,
ATOW'S or the Surviving Company's failure to be responsible for the liabilities and
obligations of the Company (except to the extent that ATOWSUR, ATOW or the
surviving Company has claims against the Stockholders by reason of such liabjlities).

"Third Person Claims. If any third party shall notify any Party (the "Indemnified

Party™) with respect to any matter (a "Third Party Claim") which may give rise to a
claim for indemnification against the other Party (the "Indemnifying Party") under this
Section 9, then the Indemmified Party shall promptly notify the Indemnifying Party
thereof in writing; provided, however, that no delay on the part of the Indemnified Party
in notifying the Indemnifying Party shall relieve the Indemmifying Party from any

obligation hereunder unless (and then solely to the extent) the I_ndemmfylng Party '

thereby is prejudiced.

Defense_by_Indemnifying Party. The Indemnifying Party will have the right to
defend the Indemnified Party against the Third Party Claim with counsel of its

choice satisfactory to the Indemnified Party so long as: (i) the Indemnifying Party
notifies the Indemnified Party in writing within five (5) business days after the
Indemnified Party has given notice of the Third Party Claim that the Indemnifying

Party will indemmnify the Indemmnified Party from and against any Adverse .

Consequences the Indemnified Party may suffer resulting from, arising out of,
relating to, in the nature of, or caused by the Third Party Claim; (ii) the
Indemnifying Party provides the Indemnified Party with evidence reasomably
acceptable to the Indemnified Party that the Indemnifying Party will have the
financial resources to defend against the Third Party Claim and fulfill the
Indemnifying Party's indemnification obligations hereunder; (iii) the Third Party
Claim involves only money damages and does not seek an injunction or other
equitable relief; (iv) seftlement of, or an adverse judgment with respect to, the Third
Party Claim is not, in the good faith judgment of the Indemnified Party, likely to
establish a precedential custom of practice adverse to the continuing business
interests of the Indemnified Party; and (v) the Indemnifying Party conducts the
defense of the Third Party Claim actively and diligently.

_Settlement. So long as the Indemnifying Party is conducting the defense of the
Third Party Claim in accordance with Section 9.3.1: (i) the Indemnified Party may
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retain separate co-counsel at its sole cost and expense and participate in the defense
of the Third Party Claim,; (ii) the Indemnified Party will not consent to the entry of
any judgment or enter into any seftlement with respect to the Third Party Claim
without the prior written consent of the Indemnifying Party (not to be withheld or
delayed unreasonably); and (jif) the Indemnifying Party will not consent to the entry
of any judgment or enter into any settlement with respect to the Third Party Claim
without the prior written consent of the Indemnified Party (not to be withheld or
delayed unreasonably) and any such settlement must mclude a complete release of
the Indemnified Party.

Conditions. In the -event any of the conditions in Section9.3.1 is or becomes
unsatisfied, however: (i) the Indemnified Party may defend against, and consent to
the entry of any judgment or enter into any settlement with respect to, the Third
Party Claim in any manner it reasonably may deem appropriate (and the
Indemnified Party need not consult with, or obiain any consent from, the
Indemnifying Party in connection therewith); (ii) the Indemnifying Parties will
reimburse the Indemnified Party promptly and periodically for the costs of
defending against the Third Party Claim (including reasonable attorneys' fees and
expenses); and (iii) the Indemnifying Parties will remain responsible for any
Adverse Consequences the Indemnified Party may suffer resiilting from, arising ot
of, relating to, in the nature of, or caused by the Third Party Claim to the fullest
extent provided in this Section 9.

Exclusive Remedy. The indemnification provided for in this Section 9 shall be the
exclusive remedy in any action seeking damages or any other form of monetary relief
brought by any party to this Agreement against another party, provided that nothing

. herein shall be construed to limit the right of a party, in a proper case, to seek injunctive’

relief for a breach of this Agreement.

Minimum Indemnuification. ATOW and ATOWSUB shall not be entitled to any
indemnification pursuant to Section 9.1, and the Stockholders shall not be entitled to

. any indemnification pursuant to Section 9.2, unless the Adverse Consequences, which

occur or are incurred by the applicable Party, exceed, in the aggregate, FIVE
THOUSAND AND NO/100 DOLLARS (85,000.00); provided, however, if such sum
does exceed FIVE THOUSAND AND NO/100 DOLLARS ($5,000.00), the amount of

the indemnification shall include such FIVE THOUSAND AND NO/100 DOLLARS .

($5,000. 00)

Special Contest Richts Related to Tax Matters.

The Stockholders shall have the sole right (but not the obhgauon) to control, defend,
settle, compromise or prosecute in any manner any audit, examination, investigation,
hearing or other proceeding with respect to any Tax Return of the COMPANY .
involving only periods prior to the Closing. The Stockholders shall not agree to
compromise or settle any proceeding with respect to any Tax Return of the Company
which will impact any period subsequent to the Closing without the consent of ATOW.
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Except as expressly provided to the contrary in this Section.9.6, the Surviving
Corporation shall have the sole right (but not the obligation) to control, defend, settle,
compromise, or prosecute in any manmer an audit, examination, investigation, hearing
or other proceeding with respect to any Tax Retwn of the Company

Special Notification Requirements Reparding Tax Disputés. The Surviving
Corporation shall promptly forward to the Stockholders all written notifications and

other written communications from any tax “authority received by the Surviving

Corporation relating solely to any periods prior to the Closing of the Company, and the

Surviving Corporation shall execute or cause to be executed any power of attorney or -

other document or take such actions as requested by the Stockholders to enable the
Stockholders to take any action Stockholders deem appropnaie with respect to any
proceedings relating thereto. S

Refunds. A Party receiving a refund, credit or similar offset (or the bénefit thereof)
with respect to Tax effectively paid by another party shall immediately pay an amount
equal to such refund, credit, offsét or benefit (including any interest thereon) to the
party that effectively paid the Tax with respect to which the refund, credit, offset or
benefit relates. A Party entitled to a deduction on account of a Tax effectively paid by
another party shall pay an amount equal to any Taxes saved by reason of such deduction
to the party that effectively bore the economic cost of the Tax with respect to which
such deduction relates, such amount to be paid immediately after such saving is
realized.

Optional Pavment With Shares. Any Stockholder may make any payment to ATOW
required by this Section 9 by tendering shares of ATOW Shares. obtained by such
Stockholder pursuant to Section 2 of this Agreement, with shares so tendered being
valued at fair market value on the trading day prior to the day the indemnification
obligation is paid. No Stockholder will be entitled to make payment with any other
shares of ATOW Shares.

10. TERMINATION OF AGREEMENT.

10.1

1011

10.1.2

. This Agreement may be terminated and the transactions herein contemplated may be

abandoned at any time prior to the Closing, without liability to either Party unless
termination occurs as a result of a breach of a representation or warranty:

_ by mutual consent of the boards of directors of ATOW, ATOWSUB and the
Company;

at or before the Closing, by the Stockholders or Company, on the one hand, or by
ATOW, ATOWSUB, on the other hand, if the Closing has not been completed by
June 8, 1998, time being of the essence, unless the failure of such completion is due
to the willful failure of the Party seeking to terminate this Agreement to perform any

of its obligations under this Agreement to the extent reqmred to be performed by 1t B

prior to or on the Closing Date;
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10.1.3 . at or before the Closing, by the Stockholders or Company, on the one hand, or by
ATOW, ATOWSUB, on the other hand, if a maferial breach or default shall be
made by the other in the observance or in the due and timely performance of any of
the covenants, agreements or conditions contained herein, and such default shall not

have been cured and shall not reasona.bly be expected to be cured on or before the
Closing Date; ) _ .

10.1.4 at or before the Closing, pursuant to Section 5.8. -
10.2 From he date of execution of this agreement to the date of closing should the Company -
and/or its shareholders wrongfully refuse or otherwise proceed to closing, the Company
and its shareholders shall be indebted to ATOW in the amount of $5,000 which both
parties agree shall be reimbursement for the cost of due diligence and professional fees
incurred by ATOW. Shouid, however, ATOW wrongfully refuse to proceed to closing,
it shall be indebted to the Company the amount of $5000 for professional fees.

11. NONCOMPETITION.

111 Prohibited Activities. The Stockholders shall enter into a non-competition agreement
which shall be in the form attached as Exhibit 11.A.

11.2 ‘Damages. Because of the difficulty of measuring economic losses to ATOW or the
Surviving Corporation as a result of a breach of the foregoing covenant, and because of
the immediate and irreparable damage that could be caused to ATOW and/or the
Surviving Corporation for which it would have no other adeguate remedy, each
Stockholder agrees that the foregoing covepsant may be enforced by ATOW or the
Surviving Corporation, in the event of breach by such Stockholder by injunctions and
restraining orders. _

11.3 Reasonable Restraint. It is agreed by the Parties hereto that the foregoing covenants
in this Section 11 impose a reasonable restraint on the Stockholders in light of the
activities and business of the Surviving Corporation on the date of the execution of this
Agreement and the current plans of ATOW and the Surviving Corporation; but it is also
the intent of ATOW, the Swurviving Corporation and the Stockholders that such
covenants be construed and enforced in accordance with the changing activities and
business of the Surviving Corporation throughout the term of this covenant.

It 1s further agreed by the Parties hereto that, in the event that any Stockholder shall
enter into a business or pursue other activities not in competition with the Surviving - o
Corporation and/or any subsidiary thereof, or similar activities or business in locations
the operation of which, under such circumstances, does not violate clause Section 11.1.1

, and in any event such new business, activities or location are not in violation of this
Sectmn 11 or of such Stockholder's obligations under this Section 11, if any, such
Stockholder shall not be chargeable with a violation of this Section 11 if ATOW or the
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Surviving Corporation shall thereafter enter the same, similar or a competitive (i)
business, (ii) course of activities or (iii) location, as applicable.

11.4 Severabilitys Reformation. The covenants in this Section 11 are severable and
separate, and the unenforceability of any specific covenant shall not affect the
provisions of any other covenant. - Moreover, in the event any court of competent
jurisdiction shall determine that the scope, time or territorial restrictions set forth are
unreasonable, then it is the intention of the Parties that such restrictions be enforced to

the fullest extent which the court deems reasonable, and the Agreement shall thereby be
reformed. 7

11.5 Independent Covenant. All of the covenants in this Section 11 shall be construed as
an agreement independent of any other provision in this Agreement, and the existence
of any claim or cause of action of any Stockholder against the Surviving Corporation
whether predicated on this Agreement or otherwise, shall not constitute a defense to the
enforcement by the Surviving Corporation of such covenpants. It is specifically apreed
that the period of five (5) years stated at the beginning of this Section 11, during which
the agreements and_covenants of each Stockholder made in this Section 11 shall be
effective, $hall be computed by excluding from such computation any time during
which such Stockholder is in violation of any provision of this Section 11. The
covenants contained in this Section 11 shall not be affected by any breach of any other
provision hereof by any Party hereto, except that upon the Surviving Corporation's
admission in writing, or a final judicial determination which is not the subject of appeal
or further appeal by the Surviving Corporation, that the Surviving Corporatfion has-
materially breached a Stockholder's Employment Agreement (if applicable), and the
Surviving Corporation's failure to cure such material breach within 30 days of such _
admission or firial judicial determination, whichever is applicable, then the covenants ' -
contained in this Section 11 with respect to such Stockholder will expire. The
coveriants contained in this Section 11 shall have no effect if the tramsactions
contemplated by this Agreement are not consummated.

11.6 Materiality. The Company and the Stockholders hereby agree that this covenant isa_. . _
material and substantial part of this transaction. _

12. NONDISCLOSURE OF CONFIDENTIAL INFORMATION. .

12.1 Stockholders. The Stockholders recognize and acknowledge that they had in the past,
currently have, and in the future may possibly have, access to certain confidential
information of the Company, ATOW and/or ATOWSUB, such as lists of customers,
operational policies, and pricing and cost policies that are valuable, special and unique
assets of the Company's, ATOW’s and/or ATOWSUB's respective businesses. The_
Stockholders agree that they will not disclose such confidential information to any
person, firm, corporation, association or other entity for any pufpose or reason
whatsoever, except (a) to authorized representatives of ATOWSUB, (b) following the
Closing Date, as required in the course of performing their duties for the Surviving -
Corporation, and (c) to counsel and other advisers, provided that such advisers (other
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than counsel) agree to the conﬁdenuahty provisions of this Section 12.1; provided,
further, that confidential information shall not include (i) such mforma‘uon which
becomes known to the public generally through no fault of the Stockholders, (ii)
information requu*ed to be disclosed by law or the order of any governmental authority,
provided that prior to disclosing any information pursuant fo this clause (ii), the
Stockholders shall, if possible, give prior written notice thereof to the Surviving
Corporation and provide the Surviving Céiporation with the opportunity to contest such
disclosure, or (iii) the disclosing Party reasonably believes that such disclosure is
required in connection with the defense of a lawsuit against the disclosing Party In the
event of a breach or threatened breach by any of the Stockholders of the provisions of
this section, ATOW and the Surviving Corporation shall be entitied to an injunction
restraining such Stockholders from disclosing, in whole or in part, such confidential .
information. ‘Nothing herein shall be construed as prohibiting ATOW and the Surviving

Corporation from pursuing any other available remedy for such breach or threatened
breach, including the recovery of damages. ;

12.2 ATOW, ATOWSUB, and the Surviving Company. ATOW, ATOWSUB and the
Surviving Company recognize and acknowledge that they had in the past and currently
have access to certain confidential information of the Company, such as lists of
customers, operational policies, and pricing and cost policies that are valuable, special
and unique assets of the Company's business. ATOW, ATOWSUB and the Surviving
Coompany agree that, prior to the Closing, they will not disclose such confidential
information to any person, firm, corporation, association of ‘other entity for any purpose
or reason whatsoever, except (a) to authorized representatives of the Company, (b) to—
counsel and other advisers, provided that such advisers (other than counsel) agree io the
confidentiality provisions of this Section 12.2, unless (i) such information becomes
known to the public generally through no fault of ATOW, ATOWSUR or the Surviving
Company (ii) disclosure is required by law or the order of any governmental authority,
provided that prior to disclosing any information pursuant to this clause (i), ATOW,
ATOWSUB and the Surviving Comipany shall, if possible, give prior written notice
thereof to the Company and the Stockholders and provide the Company and the
Stockholders with the opportunity to contest such disclosure, or (iii) the disclosing Party
reasonably believes that such disclosure is required in connection with the defense of a
lawsuit against the disclosing Party. Upon termination of this Agreement prior to the
Closing Date for any reason other than the material breach or default of any Stockholder
or Company, ATOW, ATOWSUB and the Surviving Company will return to Company
all documents containing confidential information of Company that were provided to
ATOW, ATOWSUB or the Surviving Company by Company or Stockholders and all
summaries, abstractions, projections, pro formas or like material prepared by ATOW,
ATOWSUB or the Surviving Company incorporating such confidential information. In
the event of a breach or threatened breach by ATOW, ATOWSUB or the Surviving
Company of the provisions of this section, the Company and the Stockholders shall be
entitled to an injunction restraining ATOW, ATOWSUB and the Surviving Company
from disclosing; in whole or in part, such confidential information. Nothing herein shall
be construed as prohibiting the Company and the Stockholders from pursuing any other
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available remedy for such breach or threatened breach, mcludmg the recovery of
damages.

12.3 . ._Damages. Because of the difficulty of measuring economic losses as a result of the
breach of the foregoing covenants in Section 12.1 and 12.2, and because of the
immediate and irreparable damage that would be caused for which they would have no
other adequate remedy, the Parties hereto agree that, in the event of a breach by any of
them of the foregoing covenarits, the covenant may be enforced against the other parties
by injunctions, restraining orders as well as any and all other remedies at law.

12.4 Survival. The obligations of the Parties under this Article 12 shall survive the
termination of this Agreement.

TRANSFER RESTRICTIONS. _

13.1 Transfer Restrictions, Except for transfers as set forth in Section 13.2 below to

persons or entities who agree to be bound by the restrictions set forth in this Section
13.1, for a period of one year from the Closing Date none of the Stockholders shall (i)
sell, assign, exchange, transfer, encumber, pledge, distribute, appoint, or otherwise
dispose of (a) any ATOW Shares received by the Stockholders in the Merger, or (b) any
interest (including, without limitation, an option to buy or sell) in any such ATOW.
Shares, in whole or in part, and no such attempted transfer shall be treated as effective
for any purpose; or (i) engage in any transaction, whether or not with respect to any
ATOW Shares or any interest therein, the intent or effect of which is to reduce the risk
of owning the ATOW Shares acquired pursuant to Section 2 hereof (including, by way
of example and not limitation, engaging in put, call, short-sale, straddle or similar
market transactions). The certificates evidencing the ATOW Shares delivered to the
Stockholders pursuant to Section 2 of this Agreement will bear a legend substantially in
the form set forth below and containing such other information as ATOW may deem
necessary or appropriate:

THE SHARES REPRESENTED BY THIS CERTIFICATE MAY NOT BE SOLD, ASSIGNED, .

EXCHANGED, TRANSFERRED, ENCUMBERED, PLEDGED, DISTRIBUTED, APPOINTED

OR OTHERWISE DISPOSED OF, AND THE ISSUER SHALL NOT BE REQUIRED TO GIVE . .~ =

EFFECT TO ANY ATTEMPTED SALE, ASSIGNMENT, EXCHANGE, TRANSFER,
ENCUMBRANCE, PLEDGE, DISTRIBUTION, APPOINTMENT OR OTHER DISPOSITION
PRIOR TO JUNE 15, 1999. UPON THE WRITTEN REQUEST OF THE HOLDER OF THIS
CERIIFICATE, THE ISSUER AGREES. TO REMOVE THIS RESTRICTIVE LEGEND (AND
ANY STOP ORDER PLACED WITH THE TRANSFER AGENT) AFTER THE DATE
SPECIFIED ABOVE. T )

13.2 Permitted Transferees. Notwithstanding the provisiofis of Section 13.1, a Stockholder

shall have the right to transfer some or all of the ATOW 'shares to any one or more of
the following, provided that the transferee agrees to be bound (in a form satisfactory to
ATOW and its counsel) by the terms and conditions of this Agreement with réspect to
any further transfer of such shares: (i) any family member of a Stockholder (including,




without limitation, any transfer to a custodian under any gift to minors statute), with
family members being defined as any spouse, lineal descendant or ancestor of a
Stockholder), (if) any trust which is for the benefit of one or more family members of a
Stockholder and (iii) any corporation, partnership, limited liability company or other
entity (a) of which a majority of the interests therein by value is owned by the
Stockholder and members of the Stockholder's family, and (b) which is and continues to

be controlled by the Stockholder and members of the Stockholders famlly for the
period set forth in Section 13.1. ,

14. FEDERAL SECURITIES ACT REPRESENTATIONS.

The Stockholders acknowledge that the ATOW Shares to be delivered to the Stockholders pursuant
to this Agreement have not been and will not be registered under the Securities Act and therefore
may not be resold without compliance with the Securities Act. The ATOW Shares to be acquired
by such Stockholders pursuant to this Agreement is being acquired solely for their own respective

accounts, for investment purposes only, and with no present intention of distributing, selling or
otherwise dlsposmg of it in connection with a distribution.

141 ~ Compliance with Law. The Stockholders covenant, warrant and represent that none of
the ATOW Shares issued to such Stockholders will be offered, sold, assigned, pledged,
hypothecated, transferred or otherwise disposed of except after full compliance with all
of the applicable provisions of the Securities Act and the rules and regulations of the
Commission. All the ATOW Shares shall bear the following 1egend in addition to the
legend required under Section 13 of this Agreement: _

THE SHARES REPRESENTED HEREBY HAVE NOT BEEN REGISTERED UNDER THE

SECURITIES ACT OF 1933 (THE. "1933 ACT™ AND MAY ONLY BE SOLD OR .

OTHERWISE TRANSFERRED [F THE HOLDER HEREOF COMPLIES WITH THE 1933 ACT

AND APPLICABLE SECURITIES LAWS. -

142 _Accredited Investors: Economic Risk; Sephistication. Each Stockholder represents

' and warrants that such Stockholder is an "accredited investor," as that term is defined in
Regulation D promulgated by the Commission wunder the Securities Act. The
Stockholders are able to bear the economic risk of an investment in the ATOW Shares
acquired pursuant to this Agreement and can afford to sustain a total loss of such
investment and have such knowledge and experience in financial and business matters
that they are capable of evaluating the merits and risks of the proposed investment in
the ATOW Shares. The Stockholders or their respective purchaser representatives have
had an adequate opportunity to ask questions and receive answers from the officers of
ATOW and ATOWSUB concerning any and all matters relating to the transactions
described herein including, without limitafion, the background and experience of the
current and proposed officers and directors of ATOW and ATOWSUB, the plans for the
operations of the business of ATOW and ATOWSUB, the business, operations and

financial condition of the Company, and any plans for additional acquisitions and the
like.




15. UNWIND

151 Unwind on Defauit. Notwithstandifig Section 2.13.1.3, the Stockholder chall be entitled

to unwind this Agreement if ATOW fails to perform in any material respect any material
obligation required of it under Section 15.2 of this Agreement.

15.2 Lnwind by Steckholder. The Stockholder shall be entitled to wnwind this Agreement by
giving wrilten notice (the "Unwind Notice™) to ATOW within thirty (30) days after such
event of unwind (the “"Unwind Event”): (i) if on the first business day immediately
following the date on which the trading restrictions under Rufe 144 lapse, ATOW: (a)
stock is not publicly traded on an established exchange; or (b) has not merged or sold
substantially all of its assets in a transaction in which the surviving corporation (the
"ATOW Successor") is a publicly traded company, and all, but not less than all, of the
Stockholders elect to unwind this Agreement through the execution of a Unwind Notice, or
(ii) if on or before the date which is exactly one (1) year afier the Closing Date, ATOW or
an ATOW Successor: () applies for or consents to the appointment of a receiver, trustee
or liquidator of all or a substantial part of its assets, files a voluntary petition in bankruptey
or consenits to an mvoluntary petition, makes a general assigniment for the benefit of its
creditors, files a petition or answer seeking rtcorganization or arrangement with its
creditors, or admits in writing its inability to pay its debts when due; or (b) suffers any
order, judgment or decree to be entered by any court of competent jurisdiction,
adjudicating such party bankrupt or approving a petition seeking its reorganization or the
appointment of a receiver, trustee or liquidator of such party or of all or a substantial part
of'its assets, and such order, judgment or decree continues unstayed and in effect for ninety
(90} days after its entry; then all, but not less than all, of the Stockholders may elect to
unwind this Agreement through the execution of a Unwind Notice.

153 - _Effect of Unwind. Upon unwinding of this Agreement: (i) neither party shall be
discharged from any previously accrued obligation which remains outstanding, other than
obligations returned or cancelled pursuant to this Section 15; (ii) any sums of money
owing by one party to the other shall be paid immediately, prorated through the Unwind
Event; (ii) Stockholder shall return to ATOW all originals and copies of ATOW's
confidential information in the possession of Stockholder or any other person or entity to
whom the Stockholder have delivered originals or copies; (iv) ATOW shall retumn to

- Stockholder all oniginals and copies of Company's confidential infonmation in” the
possession of ATOW or any other person or entity to whom ATOW has delivered

originals or copies; (v) the Stockholder and ATOW shall perform: such matters as are :
necessary to wind up their activities under this Agreement in an orderly manner and (vi) o
ATOW shall endeavor in good faith to return the Company and its assets to the

stockbolders in the same financial condition which the Company enjoyed as of the date of
acquisition, ) ' ) .
15.4 Repurchase/Repayment Oblizations,

15.4.1 "Unwind Consideration" as used in this Section 15 means the sum of: (i) any funds
advanced from ATOW to the Company for the purchase of assets; plug any other funds




15.4.2

16. GENERAL.

16.1

16.2

16.3

loaned or advanced to the Company or the Stockholder; plus (iii) the Transaction

Consideration received under Section 2.13.1; minus (iv) any payments to ATOW by
the Company of funds advanced or loaned.

Closing. The Closing of the transaction described in this Section 15 shall take place
within sixty (60) days of the receipt of the Unwind Notice. The Stockholder may elect
to pay to ATOW the Unwind Consideration in any combination of ATOW Stock, at a
per share price of TWO DOLLARS AND 50/100 ($2.50), or cash, paid to ATOW by
wire transfer to ATOW's account as described by ATOW at the closing of the
transaction described in this Section 15. In no evént shall the number of ATOW
Shares utilized as part of the Unwind Consideration exceed the ATOW Shares
received by the Stockholder under Section 2.13 of this Agreement.

Cooperation. The Company, Stockholders, ATOW and ATOWSUB shall .each (i)
attempt in good faith (without being required to incur unreasonable expense) to cause
all conditions to actions to be taken on the Closing Date to_be satisfied, and (ii) deliver
or cause to be delivered to the other on the Closing Date, anid at such other times and
places as shall be reasonably agreed to, such additional instruments, and take such
additional actions as can be.taken without unreasonable expense, as any other may
reasonably request for the purpose of carrying out this Agreement. The Company will
cooperate and use its reasonable efforts to have the present officers, directors and
employees of the Company codperate with ATOWSUB on and after the Closing Date in
furnishing information, evidence, testimony and other assistance in connection with any
actions, proceedings, arrangements or disputes of any nature w1th respect to matters
pertaining to all periods prior to the Closing Date.

Successors and Assions. This Agreement and the rights of the Parties hereunder may
not be assigned {except by operation of law) and shall be binding upon and shall inure
to the benefit of the Parties hereto, the successors of the Surviving Corporation, and the
heirs and legal representatives of the Stockholders.

Entire Agreement. This Agreement including the Disclosure Schedules, Exhibiis,
Certificates and Annexes delivered herewith and the documents delivered pursuant
hereto constitute the entire agreement and understanding among the Stockholders, the
Company, ATOW and ATOWSUB and supersede any prior agreement and
understandirig relating to the subject matter of this Agreement. This Agreement, upon
execution, constitutes a valid and binding agreement of the Parties hereto enforceable in
accordance with its terms. Except as otherwise stated herein, this Agreement,
Dis¢losure Schedules, Exhibits, Certificates and the Annexes hereto may be modified or
amended only by a written instrument executed by the Stockholders, the Company,
ATOW and ATOWSUB, acting through their respective officers, duly authorized by
their respective Boards of Diréctors. ~ Any disclosure made on any schedule delivered

pursuant hereto shall be deemed to have been disclosed for purposes of any other

schedule required hereby.




16.4

16.5

16.6

16.7

(2)

Counterparts. ~This Agreement may be executed simultaneously in two (2) or more
counterparts, each of which shall be deemed an ongmal and all of which together shall
constitute but one and the same instroment.

- Brokers and Agents. Each Party represents and warrants that it employed no broker or

agent ip connection with this transaction and agrees to indemnify the other against all
loss, cost, damages or expense arising out of claims for fees or commission of brokers
employed or alleged to have been employed by such Indemnifying Party.

Expenses. Whether or not the transactions herein contemplated shall be consummated,
(i) ATOWSUB will pay the fees, expenses and disbursements of ATOWSUB and its
agents, representatives, accountants and counsel] incurred in connection with the subject
matter of this Agreement and any amendments thereto, including all costs and expenses -
incurred in the performance and compliance with all conditions to be performed by
ATOWSUB under this Agresment, and (ii) the Stockholders will pay from personal
funds and not from Company funds, the fees, expenses and disbursements of their
counsel and accountants for the Stockholders and the Company incurred in conmnection
with the subject matter of this Agreement. The Stockholders shall pay all sales, use,
transfer, recording, gains, stock itransfer and other similar taxes and fees incurred in
connection with the transactions contemplated by this Agreement. The Stockholders
shall file all necessary documentation and Tax Returns with respect to such Taxes. In
addition, each Stockholder acknowledges that he, and not the Company or ATOWSUB,
will pay all Taxes due upon receipt of the consideration payable to such Stockholder
pursuant to Section 2 hereof. Notwithstanding the foregoing, any of the above fees,
expenses or disbursements fairly attributable to the Company but payable by the
Stockholders and incurred prior to the Closing may be paid from Company funds rather
than from personal funds of the Stockholders, provided that the Stockholders provide to
ATOWSUR, prior to the Closing, a detailed statement setting forth the type and amount
of all such fees, expenses or disbursements so paid, and, provided further, that the
aggregate amount of same shall be deducted, on a dollar-for-dollar basis, from the
amount of cash into which the Company Stock shall be converted pursuant to Section
2.13.1.4 hereof.

Notices. All notices and other communications reqmred or permitted hereunder shall
be in writing and may be given by depositing the same in United States mail, addressed
to the party to be notified, postage prepald and registered or certified with return receipt
requested, or by delivering the same in person to such party (in the case of a
Stockholder) or to an officer, general partner, member or trusiee of such party (in the
case of parties other than Stockholders).

If mailed to ATOW addressed to it at:

1-800-AutoTow, Inc. T SRR .
1301 North Congress Ave., Suite 330 S e - -
Boynton Beach, FL 33426 T
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1301 North Congress Ave., Suite 330
Boynton Beach, FL 33426 »
Attn: joe! B. Nagelmann, Chief Executive Gfficer

(b)  Ifmailed to ATOWSUR addressed to it at

1-800-AutoTow, Inc.

1301 North Congress Ave., Suite 330

Boynton Beach, FL 33426

Attn: Joel B. Nagelmann, Chief Executive Officer

with copies to:

Delmer C. Gowing ITI, PA
101 S.E. 6™ Ave.

Delray Beach, FL 33483
Ann: Delmer C. Gowing III

i{c) - If mailed to the Stockholders, addressed to them at their addresses set forth on Annex I, =

with copies to such counsel as is set forth with res},pect to each Stockholder on such
Annex .l; i

‘(d)  If mailed to the Company, addressed to it at:

Glenn M. Dempsey
28015 Interbay Blvd.
Tampa, FL. 33616

and marked "Personal and Confidential" with copies to:

H. Stratton Smith, Esq
611 W. Azeele Street
Tampa, FL 33606

or lo snch other address or counsel as any Party hereto shall specify pursuant to this Section 15.7 from
time ‘to time. Notices mailed as specified above will be effective upon delivery te the specified
address; notices by personal delivery will be effective upon actual receipt by the Party or an officer,
general partner, member or trustee of the Party, as applicabie.

16.8 verni This Agreement shall be governed by and construed in
accordance with the laws of the State of Florida, without giving effect 10" laws
conceming choice of law or conflicts of law. All disputes arising out of this Agreement
or the obligations of the Parties hereunder, including disputes that may arise following
termination of this Agreement, shall be subject to the exclusive jurisdiction and venue
of the Florida State courts of Palm Bcach County, Florida (or, if there is federal
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the provisions of this Agreement shall survive the consummation of the transactions
contemplated hereby and any examination on behalf of the Parfies.

16.10 ~ Exercise of Rights and Remedies. Except as otherwise provided herein, no delay of or
omission in the exercise of any right, power or remedy accruing to any Party as a result
of any breach or default by any other Party under this Agreement shall impair any such =~
right, power, or remedy, nor shall it be construed as a waiver of or acquiescence inany
such breach or default, or of any similar breach or default occurring later; nor shall any
waiver of any single breach or default be deemed a waiver of any other breach or
default occurring before or after that waiver.

16.11 Time. Time is of the essence with respect to this Agreement.

16.12 Reformation and Severability. In case any provision of this Agreement shall be
invalid, iliegal or unenforceable, it shall, to the extent possible, be modified in such
manner as to be valid, legal and enforceable but so as to most nearly retain the intent of
the Parties, and if such modification is not possible, such provision shall be severed
from this Agreement, and in either case the validity, legality and enforceability of the

remaining provisions of this Agreement shall not in any way be affected or impaired
thereby.

16.13 Remedies Cumulative. No right, remedy or election given by any term of this
Agreement shall be deemed exclusive but each shall be cumulative with ali other rights,
remedies and elections available at law or in equity.

16.14 Captions. The headings of this Agreement are inserted for convenience only, shall not
constitute a part of this Agreement or be used to construe or interpret any provision
hereof. '




IN WITNESS WHEREOTF, the parties hereto have executed this Agreement as of the day and year
first above written.

WITNESS: - . - 1-800-AUTOTOW, Inc. - : e

o B Tl ey ws%/ o

?ﬁ Jof,c.g NASELHTU
T3 Presibent /cgo
WITNESS: _. . "~ AUTOTOW, SUB-1,Inc.”~ B T

o 8 T otme oy SAstandec

Name: £ A. TARLoOCC ¢
Title: . PRESIPENT

WITNESS: Stockholder:

?ﬂggy&rxzw ey e
WITNESS: Company:

Nmﬁg@%,ﬂwwﬁﬁjy“-"*‘
Title: - . ) -

/T (Do <7
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MEETING OF THE BOARD OF DIRECTORS OF
1:800-AUTOTOW. INC.

A reguiar meeting of the Board of Directors of 1-800-AutoTow, inc.
was duly called and held on April 27, 1998 at 1301 North Congrass Avenue,
Suite 330, Boynton Beach, Florida 33426 commencing at 9:0C oclock a.m.
Joshua Konigsberg, Vince Gelormine, and Joe! Nagelmann, were presant.

The prospect of a reverse merger between AutoTow Sub-1, Inc. and
D&D Towing & Recovery, Inc. Was contemplated and discussed by all of
those present.

RESOLVED, after thorough consideration, that the reverse merger
petween AutoTow Sub-1, Inc. and D&D Towing & Recovery, Inc. is in the
best interests of 1-800-AutoTow, Inc., and its shareholders, and is hereby

approved.

DATED: April 27, 1988.

Jo welmann, President

EXHIBIT




