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TBM HOLDINGS INC. e

w2
Pursuant to the provisions of the Florida Business Corporation Act, ?ﬁwj, w
undersigned, TBM Holdings Inc. (the “Corperation™), for the purpose of amending @3”’ o
restating the Articles of Incorporation of the Corporation, does hereby certify as followsic
-

1. The name of the Corporation {s TBM Holdings Inc.

2. The text of the Restated Articles of Incowporation of the Corporation, s
further amnended hereby (the “Restated Articles™), is ammexed hereto as Exhibit A and
made a patt hereof, ] .

: 3. The Restatad Atticles contain certain amendments to the Cowporation’s
existing Articles of Tncorporation (the “Existing Arficles™ requiring shareholder
approval,

4. The amendments to the Existing Articles included in the Restated Articles
arc as follows: (a) Articles 2, 4 and 5 of the Bxisting Articles have heen deleted in their
entirety, (b) Article 3 of the Existing Articles, as renumbered Article 2 of the Restated
Agticles, relating to the capital stock of the Corporation, has besn amended, among other
things, o clarify and confirm the curent authorized capitalization of the Carporation, and
as 50 amended, said Article 2 reads in its entivety as set fortl in the Restaied Articles; and
(c) Articles 6 through 11 of tho Existing Articles, as renurgbered Axticles 3 through 8,
respectively, of the Restated Artleles, have been amended to read in their entirety as set in
the applicable renumbered Article of the Restated Asticles,

5. The Restated Articles, including the amendments to the Existing Articles
incerporated therein, were adopted on Aprit ¥, 2001,

6. The pumber of votes cast by the holders of sharcs of the Corporation’s
Common Stock and 10% Series B Cumulative Convertible Preferred Stock, voling
together as a simgle voting group, was sufficient for approval of the Restated Articles,
including the amendments to the Existing Articles incorporated therein.

Executed on April _Y , 2001,

illiam A. S

: Wwartz
Tile: President

1Mo\ ABRZRARA, M HO10G00D38304 1
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EXHIBIT A
RESTATED ARTICLES OF INCORPORATION

OF
TBM HOLDINGS INC.

ARTICLE 1. Name. The name of the corporation (the “Corporation™) is TBM
Holdings Inc. v

ARTICLE 2. Qanmﬂ.s.tp_e_k

X. Authorized Capital. The total number of shares of all classes of
stock which the Corporation has authority to [ssue is 25,000,000, cousisting of
15,000,000 shares of Preferred Stock, $.001 par value per share (the “Preferred Stock™,
and 10,000,000 shares of Common Stock, $.001 par value per share (the “Coemmon
Stock™).

1L Rights and Preferepces of Classes. The designation and the

powers, preferences and rights, and the qualifications, limitations or resttictions of the
Preferred Stock and the Common Stock are as follows:

A, Preferred Stock. The Prefared Stock may be issued from
fime o time in one or more classes or serics. Subject to the Hmitations st forth in this
Restaled Certificate of Incorporation and any limitations prescribed by law, the Board of
Directors of the Corporation is expressly aunthorized prior to the issuance of any class or
series of the Preferred Stock, to fix and determine the aumber of shares included in such
¢lass or series and the designation, relative powers, preftrences and nghts, aad the
qualifications, limitations or restrictions of such class or series, Pursuant to the foregoing
general authority, but not in limitation of the powers conferred on the Board of Directors
therchy and by Florida law, the Board of Directors is expressly authorized 1o determine
with respect to each class or series of Preferred Stack the following: '

1. the distinctive designation of any class or serics and the
aumber of shares constituting such class or series, Which number may be increased by the
Board of Directors {except as may otherwise be provided in connection with the creation
of such class or series), or decreased by the Boaxd of Directors (but not below the number
of shares of such class or series then outstanding);

2, the ratz or amount and times at which, and the
preferences and conditions under which, dividends shall be payable on the shares of such
class or series, including whether such dividends shall be cumulalive or noncumulative;

3. the times, terms and conditions, if any, upon which
sharss of such class or series shall be subject 1o redemption, ineluding the amount, terms,

{HMdoabehomti 23,600
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conditions and manner of operation of any purchase, retirement or sinking fond to be
provided for the shares af such class or series; .

4. the rights and preferences, il any, of the holders of such
shares of such class or scries upon the liquidation, dissolution or winding up of the affairs
of, or upon any distribution of the assets of, the Corporation;

5. the terms and conditions, if any, upon which the holders
of shares of such class or seriss may convert such shares into, or to exchange such shares
for, shares of any other class or classes or of any other series of the same class;

6. the full or Himited voting rights, if any, to be provided
for such class or series, in addition to the voling rights provided by law; and

7. any other relative rights, prcfércnces, optional or special
rights, and the qualifications, restrictions and limitations thereof, of shares of such class
or serics,

B.  Scries of Preferred Stock. Pursuant to the authority of
Section [TA above, there is hereby established by the Board of Directors two series of
anthorized Preferved Stock, par value $.001 per share, designated 10% Series B
Cuanmlative Convertible Preferred Stock and 10% Series C Cumulative Redeetnable
Preferred Stock of the Corparation, and that the designations and amonnts thereof aud the
voting powers, preferences and relative, participating, optional and other special rights of
the shares of such series, and the qualifications, Limitations and restrictions theyeof, ate as
follows:

Seclion 1. .

A. Capitalized terms used herein and uot otharwise defined shall have the
meanings set lorth in Section 2(D); and

B. The Corporation shall have authority te issne (3) 1,000,000 shares of 10%
Serics B Cunmwlative Convertible Preferred Stock, $.001 par value per share (The
"Convertible Preferred Stock'), and (ii) 1,000,000 shares of 10% Series C Cumnlative
Redeomable Preferred Stock, $.001 par value per share (the "Redcemabie Preferred
Stock'™), with the apgregare number of authorized sharcs of Convertible Preferred Stock
aad Redeemable Preferred Stock equaling 2,000,000 shares.

Section 2. . The powers, prefercaces, rights, qualifications, Yimitations and restrictions
of the Clonvertible Preforred Stock and the Redeemable Preferted Stock are as follows

A. Convertible Preferred Stogk.
1. Ranking. The Convertible Preferred Stock and the Redeemable

rights on liquidation, dissolution or winding up, and shall rank senior to all other tqQuity
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securities of the Corporation, and any other series or class of the Corporation's Pyeferred
Stock, Common Stack or other capital stack, now or hereafter authorized.

2. Dividends and Distributions.

a. Dividends. The holders of shares of Convertible Preferred
Stock shatl be entitled to veseive dividends, as, when and if declared by the Board of
Directors, out of funds legally available therefor (" Legally Available Funds'").

b, Accroed Dividends: Record Date.  Dividends payable on the
Convertible Preferved Stock shall begin to acerne and accurnulate {whether or nol
declared) from the Issue Date of the Convertible Preferred Stock at an annual rate equal
to 10% of the Original Issue Price, calculated on the basis of & 360-day vear consisting of
twelve 30-day months, and shall accrue and accumulate on a daily basis and compound
on a guarterly basis (to the extent not ofherwise declared and paid as set forth above), in
each case whether or not declared. Dividends shall be paid in the manner provided in
Section 2(A)(2)(c). The Board of Diractors may fix a rccord date for the determination of
holders of shares of Convertihle Preferred Siock entitled to receive payment of anmy
dividends payable pursuant to Section 2(AX2)(a), which record date shall not be more
than 60 dzys nor less than 10 days prior to the applicable dividend payment date.

¢. Payment. All dividends on Converfible Preferred Stack shall
be payable in cash when and as declared by a majority of the Disinlerested Members of
the Board. Upon the occurrence of either (a) a consolidation, merger or ather business
combination or recapitalization or refinancing of the Corporation resuliing in the holders
of the issued and outstanding voting securities of the Corporation imniediately prior to
such transaction owning or controlling Jess than a majority of the veting securities of the
continuing or surviving emity immediately following such transaction, or (b) & sale, 1case,
exchange, transfer or oOther dispesition (including, without Vmvitation, by merger,
congolidation or otherwise) of assets constituting all or substantially all of the ass#ts of
the Corporation and its Subsidiaries, taken as a whole, to a Person or group of Persons, sl
umpaid accrucd or accumulated dividends on Convertible Preferred Stock shall be
irnmediately due and payable,

d. Dividends Pro Rata. All dividends paid with respect {o sharcs
of Converible Preferred Stock shall be paid pre rata to the holders entitled thereto, I[the
Lepally Available Funds shall be insufficient for the payment of the eotire amount of cash
dividends pazysble at any dividend paymenl date, such funds shall be allacated pro rata
for the payment of dividends with respect to the shares of Convertible Prefemed Stock
based upon the aggregate Liquidation Preference of the outstanding shares of Convertible
Preferred Stock,

e. Cerfain Regirjctions.

{0 Cash dividends on the Convertible Preferred Stock
may not be declared, paid or set apart for payment if (2) the Corporation is not solveot or
would be rendered insclvent thercby or (b) the terms and provisions of any law, or any
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agroement of the Corporation releting to the Corporation’s indebtedness for borrowed
money, specifically prohibit such declaration, payment or setting apart for payment or
provide that such declaration, payment or setling apart for payment would constitic a
violation or breach thereof o a default thercunder.

(i)  The Corparation shall not permit any Subsidiary of
the Corporation, or csuse any other Person, to make any distiibution with respeat to or
purchase o¢ otherwise acquire for consideration any shafes of capital stock of the
Corporation unless the Corporation could make such distribution or purchase or
otherwise acquire such shares gt such time and in such manner.

3. Voling Rights. In addition lo any voting rights provided by law, the
holders of shares of Convertible Preferred Stock shall bave the following voting rights:

a. Bxcept as otherwisc required by applicable law, sach share of
Convertible Proferred Stock shall entitle the holder thereof Lo vote, in person or by proxy,
at a special or annual meeting of stockholders called for the purpose or by writien
consent, o alt matters voted on by helders of Commen Stock voting together as 3 single
class with the holders of the Comwmon Stock and with holders of &ll other shares entitled
to vote thereon. With respect o any such vote, each full share of Convertible Preferred
Stock shall entitle the holder thereof to cast that number of votes per share as is equal lo
the number of votes (hat such holder would be entitled to cast assuming that such shares
of Convertible Preferred Stock had been converted, on the record date for detenmining the
stockholders of the Corporation cligible to vote on any such matters or, if no such revord
date is established, at the date such voie is taken or any written consent of sharcholders is
solicited, into the maximum wumber of shares of Common Stock into which such shares
of Convertible Preferred Stock are then convertible as provided in Section Z(A)(3).

b, Notwithstanding any other paragraph or provision hereof, none
of the following actions may be taken, directly or indirectly, by the Corporation or any of
its Subsidiaries, without the approval of the holders of al least seventy-five percent (75%)
of all issued and outstanding shares of Convextible Preferred Stock and Redeemable
Proforred Stock voling together as a single class, in person or by proxy, at a special or
annus! mesting called for the purpose or by writlen consent:

() The consummation of an Qrganic Transaction (as
defined below);

(ii) The adoption of an amendment, restaicicnt or

modification of the Articles of Incorporation, Bylaws or other govemance documents
which could adversely affect the vights of the holders of the Convertible Preferred Stock
or Redecemable Preferred Stock; - ,

(#i)  The declaration or payment of any dividend or
making of any distrjbution on or with respect 1o the Common Stock or any other capital
slock (other than Convertible Preferred Stock and Redeemable Preferred Stock);

[H Aoeswin a0uT14)3.00C -4- - -HO1000038304 1
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(iv) Except as permitted hersin, the purchase,
redemption or retirement, directly or indirectly, of any shares of capital stock or other
equity securities (or any sscuxities convertible or exchangeable into such securities);

(v)  The authorization, creation or issuance of any sharcs
of capital stock or other securities which could adversely affect, or are ranked prior to or
are peri passu with, Convertible Preferred Stock and Redecmable Preferred Stock, other
than shares of Coanvertille Prefarred Stock and Redcemable Preferved Stock issued in
accordance with paragraph (iii) above;

(vi)  The incurrence of Senior Indehtedness of more than
am aggrogate outstanding principal amount of $1,000,000; aud the incurrence of any othex
Tndebtedness (other than Scnior Indebiedness and other than trade payables mcur:cd in
the ordinary course of busingss);

(vii) The smendment, restatement oy modification of the
terms of, or documentation relating to Indebledness of the Corporation or any Subsidiary
in the aggregate principal amount of greater than $250,000 (other than trade payables
incurred in the ordinary course of business), or consent to any of the foregoing;

(viii) The engagement by the Corporation or any
Subsidiary in any business other than the business in which the Corporation or its
Subsidiaries are currently engaged;

(ix} A voluntary dissolution, liquidation or winding up;

(x) The eutering nlo any transaction or agreement with,
or making any payment 1o, any Affiliste of the Corporation or any Subsidiary, amending
of terminating any exisiing agrecment with any Affiliate of the Corporation or any
Subsidiary, purchasing from or providing to an Affiliate of the Corporation or any
Subsidiary, any selling, goneral management or administrative services, dirsctly or
indirectly making any sales to or purchases from an Affiliate of the Corporation or any
Subsidiary, or increasing the compensation being paid to an Affiliate of the Corporation
or any Subsidiavy; or

(i) The sale of any assels or business of the
Corporation of any Subsidiary or the acquisition of any capital stock of another entity,
assets or business having a value in excess of $1,000,000, or $2,500,000 in the aggregate
in any 12-manth period.

(xii) The settlement of any Utigation clairn involving 3
claim in cxcess of $256,000; -

(xiii) The hiring or termination of the Chief Excoutive
Officer of the Corporation; .

{xiv) Capital expenditures of (he Corporation and iis
Subsidiarics in excess of the amonnt provided in the Annual Budget,

PH W Ea D000 B4 13, DO - 5 -
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(xv) Approval of an annwal budget of the Corporation
and its Subsidiaries.

For ths purposes hereof, the term (1) “Organie Transaction” means (x} the sale, leasc,
exchange, ransfer or othet disposition (including, withowt limitation, by merger,
consolidation or otherwise) of assets constifuting all or substantially all of the assets of
the Corporation and its Subsidiaries, taken as a whole, 10 a Person or group of Persons,
(y) any mecger, consofidation or other business combimation or refinancing or
recapitalization that resuits in the holders of the issued and outstanding voting securities
of the Corporation immediately pricr to such transaction beneficially owning or
controlhug less than a majovity of the vutmg securities of the continuing or surviving
entity immediately following such transaetion and/or (z) any Petson or Parsons acting
together or which would constitute a "group” for the purposes of Section 13¢d) of the
Exchange Act, together or with any Affiliates thereof (other than any of the holders of the
Convertible Preferred Stock and the holders of the Redesmable Preferred Stock, as of the
Tssue Date of the frst share of Convertible Preferred Stock issued, and their respective
Affiliates), beneficially owning (as defined in Rule 13d-3 of the Bxchunge Act) or
controlling, direcily or indirectly, at lcast 50% of the total voting power of all classes of
capital stock entitled to vote generally in the election of Directors of the Corporation; and
(2) “Affiliate” shall have the meaning assigned to that term in Regulation 12b-2
promulgated under the Exchange Act,

4. Liguidation. Dissolution or Winding Up.

a. Inthe cvent of any Hquidation, dissolution or winding up of the
Corporation, either voluntary or involuntary, before amy distribution or payment to
holders of Common Stock or of any other capital stock ranking in any such cvent jupior
1o the Convertible Preferred Stock and Redeemable Preferred Stock, the holders of shares
of Convertible Preforred Stock shall be entitled fo be paid an amount equal to the amount
that the heolders of shares of Convertible Preferred Stock would be entitled to receive in
cofmection with such liquidation, dissolution or winding up i all of the holders of
Convertible Preferred Stock had converted their shares into Common Stwock and
Redeemable Prelerred Stock immediately prior to any relevant record date or payment in
connection with such liquidation, dissolution or winding up, before any payment or
distribution is made w0 any class er series of capital stock ranking junior to the
Convertitle Preferred Stock and Redeemable Preferred Siock.

b, 1f upon any liquidation, dissolution or winding wp of the
Corporation, the assets of the Corperation available for distribution to the holders of
Canvertible Preferred Stock and Redecmable Preferved Stock shall be insuffcient to
permit payment inn Tull to such holders of the sums which such holders are entitled fo
receive in such case, then all of the assets availabls for distribution ro holders of the
Convertible Preferrad Stock and Redeemabls Proferred Stack shall be dismibuted among
and peid to such holders ratably in proportion 1o the amounis that would be payable 1o
such holders if such assets were sufficient to permmit payment in full.

N AdocrACHw i DORZNONS. OCT) -G~ HO1000038304 1
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¢. A consolidation or merger of the Corporation resulting in the
holders of the issued and ourstanding voting securities of the Carporation immediately
prior to such transaction owning or coutrelling a majority of the voting securities of the
continuing or surviving entity immediafely following such transaction shall wmot be
deemed tc be a liquidation, disselution or winding up of the Corporation for purposes of
this Section 2(A)4).

d. The conswmmmation of an Organic Transaction shall be deemed
to be a Tiquidation, dissolution or winding up of the Corporation for purposes of this
Section. Z(A)(4), unicss within 30 days after delivery of written notice of such Organic
Transaction. by the Corporation to the holders of the Convertible Preferred Stock, the
holders of a majority of shares of the Convertible Praferred Stock provide fhe
Corporation with written notice that such Organic Transaction shall not be deemed a
liguidation, dissolution or winding up of the Corporation for purposes of this Section
2(A)(4). The Corporation shall give gach holder of the Convertible Preferred Stock
writtez} notice of any Organic Transaction within 5 business days of the ocoutrence
thereal.

5. Convegsion,

a. Stockholders” Risht To Copvert. Each share of Convertible
Preferred Stock shall be convertible, at the aption of the holder fhercof, at any Hime, or

from time 1o time, into Conversion Units (as defined helow), at a rate of one Copversion
Unit for one share of Convertible Preferred Stock. A Y Conversion Unit" shall consist of
(i) that number of shares of Corumon Stock equal to a fraction, the numerator of which is
the Liquidation Preference and the demominator of which is the Adjusted Cenversion
Price and (i) one sharc of Redeemable Preferved Stock.

The option to convert inte Conversion Units shall be exercised by
() giving written notics ta the Corporation, et its principal corporate office, of the
election to convert the same and shall state therein the name or names in which the
certificate of cortificates for shares of Redeemable Preferred Stock and Common Stack
issuable upon conversion are to be issued and (i) surrendering for such purpese 1o the
Corporation, at any place where the Corporation shall maintain 3 transfer agent for its
Convertible Preferred Stock, Redeemable Preferred Stock and Common Siock,
certificates representing the shares to he converted, duly endorsed in blank or
accompanicd by proper instruments of remsfer, At the time of the surrender referred to in
clause (ii) shove, the Persort in whose name any certificale for shares of Common Stock
and Redeemable Preferred Stock shall be issuable upon sush conversion shall be deemed
to he the holder of record of such shares of Common Stock and Redcemable Preferred
Stock on such date, notwithstanding that the share register of the Corporation shall then
be closed or that the certificaies representing such Common Stock and Redesmable
Preferted Stock shiall not then be actually defivered to such Person.

b. Automatic Conversion. On the earlier of (i) the Mandatory
Redemprtion, Date, (1) the date of the closing of 2 Qualified Public Ovffering or an Organic
Transaction, and (i) a two-thirds vote of the Board of Directors (o retire the Convertible

(HnnawiincI0RTHS XS, DOC) -7~
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Preferred Stock; provided that upon any such conversion as set forth in this elause (jif),
the Corporation shall immediately redeem all Redecmable Preferred Stock issuable wpon
such conversion, each outstending share of Convertible Prefemrsd Stock shall
antomatically be converted into Conversion Units, at 2 rate of one Conversion Uit for
one share of Convertible Preferred Stock. Immediately (hsrealler, each holder of
Clonvertible Preforred Stock shall be deemned to be the haldar of record of the Bedecmable
Preferred Stock and Common Stock issuable upon conversion of such holder's
Convertible Preferred Stock notwithstanding that the share yegister of the Corporation
shall thep be closed or that certificates representing such Redeemable Preferred Stock or
Common Stock shall not then be achially delivered to snch holder. Upon written notice
from the Corporation, cach holder of Convertible Preferred Stock so converted shall
promptly surrender to the Corporation, at any place where the Corporation shall maintain
a transfer agemt for jts Convertible Preferred Stock, Redeemable Preferred Stock and
Common Stock, certificates representing the shares so sonverted, duly endorsed in blank
or sccompanied by proper instruments of transfer. On the dale of such automatic
sonversion, all rights with respect to the shares of Convertible Preferred Stock so
converted, mcluding the rights, if any, to receive notices and vote, will lerminate, except
only the rights of holders theredf to (i) receive certificates for the number of shares of
Comumen Stock and Redeemable Preferred Stock into which such shares of Convertible
Preferred’ Stock have been converted, (i) the payment of any unpaid accrued orf
accumulated dividends thereon as provided in Scction 2(A)5){c) below and (ii1) excreise
the rights to which they are enfitled as holders of Common Slock and Redeemable
Preferred Stock.

¢. Agcrue ividends. If conversion pursuant to Section
2(AM5Xa) or 2AA)5)b) ocenrs at a time when there are any unpaid accrued or
accumulated dividends or other amounts due on the shares of Convertible Prelerved
Stock, such dividends and other amounts shall continue to be deferred but shall be paid in
futl, in the manner 3¢t forth in Section 2{A)2)(¢), by the Corporation to the holder ol the
shares of Redesmablc Preferred Stock inte which such shares of Convertible Preferred
Steck were canverted on or prior to the earlier of (i) the redemplion of such shares of
Redeemable Preferred Stock and (i) the liguidation, dissolution or winding up of the
Caomoration.

d. Antidilution Adinstments.

(1} Dividend, Subdivision, Combination or Reclassification
of Commop Stock. If the Corporation shall, at any time or from time to time, (2) declare
a dividend on the Common Stock payable in shares of its capital stock {including
Common Steck), (b) subdivide the outstanding Common Stoek, (¢} combine the
outstanding Common Stock into a smeller number of shares or {(d) issue any shares of its
capital swock in a teclassification of the Cominon Stock (excluding any such
reclassification in connection with & consolidation or merger in which the Corporation is
the continuing corporation), then in cach such case, the number of shares of Common
Stock constituting part of a Conversion it at the time of the record date for such
dividend or of the effective date of such subdivision, combination o reclassification and
the number and kind of sharcs of Common Stock issuable on such date shall be

oA insO0 S ERIC -5- HO1000038304 1
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proportionaiely adjusted so that, in comection with 2 conversion of the shares of
Convertible Preferred Stock after such date, the halder of shares of Convertible Preferred
Stock shall be entitled to receive the aggregate munber and kind of shares of capital stack
which, if the conversion had occurred immediately prior to such date, the holder would
have owned upon such conversion and been catitled to receive by virtue of such dividend,
subdivision, combination or reclassification. Any such adjustment shall become cffective
immediately after the record date of such dividend or the effeciive date of such
subdivision, combination or reclassification. Such adjustment shall be made successively
whenever any ¢vent listed above shall cceny. If & dividend is declared and such dividend
is not paid, the number of shares of Coinmon Stock constituting part of a Conversion
Unit shall be adjusted to that number of shares of Common Stock constituting part of a
Cogversion Unit immediarely prior to such record date, subject, however, 10 such other
adjustments as may have been made or which would have been made under this Section
2{A)(5) had such nember of shares of Corumon Stock constituting part of 2 Conversion
Unit been the number of shares of Common Stock constituting part of a Conversion Unit -
immediately prior to such yecord date.

(2) Issyance of Rights to Purchase Common Stock Below
Adjusted Conversion Price. If the Corporation shall, at any time or from time to time, fix
a vecord date for the issuance of yights or wamants to all holders of Comumon Stock
entitling them (for a period expiring within 45 calendar days afler such record date) to
subscribe for or purchase Common Stock or securities convertible into, or exchangeable
for, Commen Stack al a price per share of Commeon Stock, or having a conversion price,
or exchange price, per share of Common Stock, if 2 secucity is convertible into, or
exchangeable for, Common Stock (determined in each such case by dividing (x) the total
cansideration payable to the Corporation upon exercise, conversion or exchange of such
rights, warrants or other securities convertible into, ar exchangeabic. for, Common Stack
by (y) the total number of shares of Conunon Stock covered by such rights, warrants or
other securities convertible into, or exchangeabls for, Common Stock), lower than the
Adjusted Conversion Price in effcct jmmedistely prior to such record date, then the
Adjusted Conversion Price shall be immediately reduced to the price equal io the price
per share of such Common Stock (as deternrined pursuant to clauses (x) and {y) above);
provided, howgver, that such adjustment shall be made only if such adjustment results in
an Adjusted Conversion Price which is lower than the Adjusted Conversion Price in
effect Immediately prior w such record date. In case such price for subscription or
purchase may be paid in a copsideration parf or all of which shall be in a form other than
cash, the value of such cansideration shall be determined in good faith by the Board of
Dircctors of the Corporartion and shall be that value which is agreed upon by at jeast a
majority of (he members thereof; provided, that if the holders of a majority of the shares
of Convertible Preferred Stock object to such valuation as determined by the Board of
Directors within fifieen (15) days of receipt of written-notice of such valuation or, if such
percentage of the members of the Board of Directors of the Corporation are unable to
agree upon {he valuc of such consideration, the value thoreof shall be delemmined by an
independent investment bank of nationally recopnized stature that is selecied by a
majority of the members of the Board of Directors. Any such adjustment shail hecome
effective immediately alter the recovd date for such rights or warrants, and vo adjustment
shall be made pursusnt to either Section 2(AX)S5)(E}4) or 2(A)5)(A)6) by reason of the
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sale and issuance of such rights or warrants or the exercise thereof. Such adjustment
pursuant to this Section 2(AXS)E)(2) shall be made successively whenever such a record
date js fixed. I such rights or wammnts are not issucd, or expire or terminate without the
exercise of such rights or wamants and no sceurities arc issued pursuant thereto, the
Adjusted Conversion Price shall be adjusted to the Adjusted Conversion Price in effect
immediately prior to such zecord date, subject, however, to such other adjustments as may
have been made or which would kave becr made under this Section 2(A)5) had such
Adjusted Conversion Price been (he Adjusted Conversion Price in effect immediately
prior to such record datc.

(3) Certain Distributions. If the Corporation shall, al any
time or from fime to time, fix a record date for the distribution to all holders of Coramen
Stock (including apy such distribution made in connection with a consolidation or merger
in which the Corporation is the confinning corporation) of evidences of Indebtedness,
assets or other property (other than (i) cash dividends or cash distributions payable out of
consolidated earnings or earned surplus or (i) dividends payable in capital slock for
which adjustraent is made under Section 2(A)(S}(d)(1)) or subscription rights or warrants
(excluding those referred to in Sections 2(AYSX(d}2), Z(A)SHAA), 2(AYS)AX3) and
2(A)SH X)), then in each such case for the purpose of this Scction 205X (3), the
holders of the Convertible Preferred Stock shall be entitied to a proportionate share of any
such distribution as though they were the holders of the pumber of shares of Common
Stock of the Corporation which are included in the Conversion Unit into which their
shares of Convertible Preforred Stock are convertible as of the record date fixed for the
determination of the holders of Common Stock entitled to receive such distribution.

(4) Issuanee _of Common Stock Below Adiusted
Conversion Price. Subject (o Section 2(AY(5Xd)(7), the Adjusted Conversion Price shall

be subjcct to adjustment as follows: 1f the Corporation shall, at any time or from time to
time, sell or issue shares of Common Stock (vegardiess of whether criginally issued ar
from the Cowporation's treasuty), or rights, options, warrants or convertible or
exchangeable securitics comtaining the right 1o subscribe for or purchase shares of
Common Stock at a prics per share of Common Stock (determined, in the case of rights,
options, warranis, or convertible or exchangeable securities, by dividing (x) the total
consideration received ar reccivable by the Corpeoration in consideration of the sale or
issuance of such rights, options, warrants or convertible or exchangeable securities, plus
the total consideration payshle to the Corporation upon exercise or cenversion of
exchange thereof, by (y) the iotal number.of shares of Common Stock covered by such
rights, options, warrants or convertible or exchapgeable securities) lower than the
Adjusted Conversion Price in effect immediately pror to such sale or jssuance, then the
Adjusted Conversion Price shall be immediately reduced to a pricc cqual to the prioe per
share of such Commeon Stock issued at below the Adjusted Conversion Price (in the case
of rights, options, warrants or convertible or exchangeable securities, as determined
pursuant 1o clauses (x) and (y) above); provided, however, that such adjustment shall be
made only if such adjustment results in an Adjusted Conversion Price which is lower than
the Adjusted Conversion Price in cffect immediately prier lo Taking such action. Such
adjustment shall be made suscessively whenever such sale or issuance &3 made. For the .
purposes of such adjustments, the shares of Coramon Siock which the holder of any such
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Fights, options, warrants, or convertible or exchangeable securitics shall e entitled to
subscribe (or or pucchase shall be deemed to be issued and cutstanding as of the date of
such sale or issuanee and the consideration "received™ by the Corporation therefor shall
be deemed to be the consideration actually received or receivable by the Corporation
(plus amy underwriting discounts or commissions in connection therewith) for such rights,
options, warrants or convertible or exchangeable securities, plus the consideration stated
in such rights, options, warrants or eonvertible ar exchangeable sceurities to be payable fo
the Corporation for the shares of Common Stock covered thereby. If the Corporation shall
sell or issuc shares of Common Stock for a consideration consisting, in whole or in parl,
of property other than cash or its equivalent, then in determining the "price per share of °
Common Stogk" and the "consideration® riceived or receivable by or payadle io the
Corporation for purposes o the first sentence following the colon and the immediately
preceding sentence of this Section 2(A)(S)(d)(4), the fair valus of such property shall be
determined in good faith by the Board of Directors of the Corporation and shall be the
value which is agreed upon by at least a majority of the members thereof; provided, that
if the holders of a majorily of the shares of Convertible Preferred Stock object to such
vzluation as determined by the Board of Directors within fifleen (15) days of receipt of
written notice of such valuation or if such percentage of the members of the Board of
Directors of the Corporation are unable to agree upon the value of such consideration, the
value thereof shall be detesmined by an independent imvestment bank of nationally
recognized stawe that is selected by 2 majority of the members of the Board of Divectors.
The determination of whether any adjustment is required under this Section 2(A}SYdX4)
by reason of the sale and issuance of tights, options, wamranis or ¢envertible or
exchangeable securities and the amount of such adjustment, if any, shall be ruade only at
the time of such issnance or sale and not at the subscquent time of issuance or sale of
Common Stock upon the excreise of such Tights to subseribe or purchase. Upon the
cxpiration of any such rights, options or warrants or the termination of any such rights to
convert or exchange or the expiration of ay options, wamants or vights related to such
convertible or cxchangeable securitizs, without any of such rights, oplions, warrants or
convertible or exchangeable securities, as the case may be, having been exercised and no
shares of Common Stock issued pursuant thereto, the Adjusted Conversion Price shall be
adjusted, as the case may be, to lhe Adjusted Conversion Price in eflect immediately prior
to such salc or issuance, subject, however, to such other adjustments as may have been
ruade or which would have been made pursuant to this Section 2(A)(5) had such Adjusted
Canversion Price been the Adjusted Conversion Price in effect immediately priov to such
sale or issvance of such nghts, options, warrants or convertible or exchangeable
securities, as the case may be.

(5) Issyance of Rights to Purchase Common Stack Below
Current Market Price. Subject to Section 2(a)(5)(d)(7), il the Corporation shall, at any
time or from time to time, fix a record date for the isqnance of rights or warranis to all
holders of Common Stock entitling them (for a period expiring within 45 calendar days
alter such record.date) to subscribe for or purchase Common Stock or securities
converrible into, or exchangeable for, Common Stock at a price per shere of Common
Stock, or having a conversion price, or exchange price, per share of Common Stock, if a
securily is convertible into, or exchangeable for, Common Stock (determined in each
such casc by dividing (x) the total consideration payable to the Corporation upon
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exercise, conversion or exchange of such rights, warrants or other securities convertible
into, or cxchangeable for, Common Steck by (v) the total number of shares of Common
Srack coversd by such rights, wamants or other securities convertible into, or
cxchangeable for, Common Stock), lower than the Current Market Price per share of
Common Stock in effect immediately prior to such record date (or, if an ex-dividend date
has been established for such vecord date, on the day next preceding such ex-dividend
date), then the Adjusted Conversion Pricc shall be immediately reduced to the price
determined by muliiplying the Adjusted Conversion Price in effect immediately prior {o
such record date by a fraction, the numerator of which shall be the number of shares of
Common Stock outstanding on such record date plus the number of additional shares of
Comimon Stock which the aggregate offering price of the total number of sharcs of the
Comnon Stock so to be offered (or the aggregate initial conversion, or exchange, price of
the convertible, or exchangeable, securities so to be offered) weuld purchase at such
Curvent Market Price, and the denominator of which shall be the number of shares of
Common Stock outstanding on such record date pius the number of additional shares of
Common Stock o be offered for subscription or purchase (or into which the convertible
securities so to be offered ave initially convertible); provided, however, that such’
adjustment shall be made oply if such adjustment resuits in an Adjusted Convsrsion Price
which is lower than the Adjusted Conversion Price in effect immediately priov to such
record date. In case such price for subscription or purchase may be paid i a
consideration part ot all of which shall be in a form other than cash, the value of such
consideration shall be determined in good faith by the Board of Directors of the
Corporation and shall be that value which is agreed upon by at least 3 majority of the
members thereof: provided, that if the holders of a majority of the shares of Convertible
Preferred Stock object to such valuation as determined by the Board of Directors within
fifteen (13} days of receipl of written notice of such valuation or, 1f such percentage of the
members of the Board of Directors of the Corporation are unable to agree upon the value
of such consideration, the value thereof shall be delermined by an independent
investment bank of nationally recognized starure that is selected by a majority of the
memhers of the Board of Directors. Any such adjustrment shall become effective
immediately after the record date for such rights or warrants, and no adjustment shatl be
made pursnant 1o gither Section 2{(A)S)(d)(4) or 2(A)(E)()(6) by reason of the szle and
issuance of such rights or warrants or the exercise thereof. Such adjustment pursuant to
this Seotion 2(AYS)(d)S5) shall be made successively whenever such a record date is
fixed. If such rights or warrants are not issued, the Adjusted Conversion Price shall be
adjusted 1o the Adjusted Conversion Price in effect immediately prior.to such record date,
subject, however, to such other adjustments as may have besn made.or which would have
been made under this Scetion 2(A)(3) had such Adjusted Conversion Price been the
Adjusted Conversion Pricy in effect immediately prior to such record date. Upon the
cxpiration of any such warrants or rights, the termination of any such rights to convert or
cxchange or the expiration of amy warrants or rights related to such copverntible or
exchangeable securities, the Adjusted Conversion Price, to the extent in any way affected
by or computed using such warrants, rights or securitics oy warrants or rights related to
such sgeurities, shall be recomputed to raflect the jssuance of only the number of shares
of Common Stock (and exercisable, convertible or exchangeable securities which remain
in effecl) actnally issued upon the exergise of such wamanis or rights, wpon the
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conversion or exchange of such secorities or upon the exercisc of the oprians or rights
related to such securifies.

(6) Issuance of Common Slock Below Current Market

Price. Subject to Section 2(AY(5)}(d)(7), the Adjusted Conversion Price shall be subjzct to
adjustment as follows: If the Corparation shall, af any time or from time to time, sell or
issuc shares of Common Stock (regardless of whether originally issued or from the
Corporation's treasury), or rights, options, warrants or convertible ar exchangesble
securities confaiming the right to subscribe for or purchase shares of Common Stock at a
price per share of Common Stock (determined, in the case of rights, options, warranis or
convestible or exchangeabie securities, by dividing (x) the total consideration received or
receivable by the Corporation in considerationr of the sale or issuance of such rights,
options, warrants or copvertible or exchangeable sccurities, plus the total consideration
payable to the Corporation upon exercise or conversion or exchange thereof, by (y) the
total number of shares of Commion Stock covered by such rights, options, warrants or
convertible or exchangeable sccuritics) lower than the Cuarrent Market Price per share of
Common Stack immediatcly prior to such sale or issnance, then the Adjusted Conversion
Pricc shall be immediately reduced to the price determined by multiplying the Adjusied
Conversion Price in effect immediately prior thereto by a fraction, the numerator of
which shall be the sum of the number of shares of Common Stock outstanding
immediately prior to such sale or issuance plus the number of shares of Common Stock
which the aggregate consideration received (determined as pravided below) for such ssle
or issuance wouid purchase at such Current Market Price and the denominator of which
shall be the tatal number of shares of Commrnon Stock outstanding innmediately after such
sale ar issuance; pravided, however, that such adjustment shall be made only if such
adjustment vesults in an Adjusted Conversion Price which is lower than the Adjusted
Conversion Price in effect immediately prior to taking such action. Such adjustment shall
be made successively whenever such sale or issnance is made, For ihe purposes of such
adjustments, the shares of Comman Stock which the holder of any such rights, optons,
warrants, or convertible or exchangeable securitics shall be entitled io subscribe for or
purchase shall be deemed to be issued and outstanding as of the date of such sale or
issuance and the consideration “received" by the Corporation therefor shall be deemed to
be the consideration actually received or receivable by the Corporation (plus amy
underwniting discounts or commissions in connection therewith) for such rights, oplions,
warrants or convertible or exchangeable securities, plus the consideration stated in sich
_rights, options, warrants or convertible or exchangeable securities to be payable to the
Corporalion for the shares of Commoan Stock cavered thereby. If the Corporation shall
sell or issue shares of Contmion Stock for a consideration consisting, in whole or in part,
of property other than cash or its eguivalent, then in determining the "price per share of
Common Stock™ and the “consideration™ received or reccivable by or payable to the
Corporzlion for purposes of the first sentence following the colon and the immediately
preceding sentence of this Section 2(AXS)(A)(6), the fair value of such property shall be
determined in good faith by the Board of Dircctors of the Corporation and shall be the
value whizh is agreed upon by at least 2 majority of the members thercoll provided, thal
if the halders of a majority of the shares of Convertible Preferred Stock object 1o such
valuation as determined by the Board of Directors within fifteen (15) days of receipt of
written notice of such valuation or if such percentage of the members of the Board of
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Diractors of the Coyporation are nnable to agree upon the value of such consideration, the
valuc thereof shall be determined by un independenl investment bank of nationally
recognized staturs that is selected by a majority of the members of the Board of Directors,
The determination of whether any adjustment is required under this Sectior 2(ANSHA)(6)
by teason of the sale and issuance of fights, options, warrants or convertible or
exchangesble securities and the amount of such adjustment, if any, shall be made only at
the time of such issuance or sale and not at the subscquent ime of issuance or sale of
Commen Stock upon the exercise of such rights to subscribe or purchase, Upen the
expiration of any such rights, options or warrants or the termination of any such rights to
convert or exchange or the expiration of any options, warrants or rights related 1o such
convertible or exchangeable securities, without any of such rights, options, warranls or
convertble or exchangeable ssourities, as the case may be, having been exercised and no
sharesiof Comnmon Stock issusd pursuant theveto, the Adjusted Conversion Price shall be
adjusted, as the case may be, to the Adjusted Conversion Price in effect immediately prior
ta such sale or issuanee, subject, however, to such ather adjustments as may have been
made or which would have been made pursuant to this Section 2(A)(5) had such Adjusted
Conversion Price been the Adjusted Conversion Price in effect immediately prior to such
sale or issnance of such rights, options, warants or converiible or cxchangeable
securities, as the case may be.

(7) Certain Exceptions to Ant-Dilution Provisions. There
shall be wno adjustment of the Adjusted Conversion Price pursnant to Section
2AXEHAN2),  2(AXSNAN4), 2(ANEHA(S) or 2AAYS)NA)(6) in the case of Comunon
Siock or secntitics convertible into or exchangeable for Common Stock o be Issued (i) to
an employes, advisor, consultant or director of the Corporation directly or pursuant 10 any
stock option or stock plan or arrangcment in each case that has been approved by the
Corporation's Board of Directors (including the 250,000 options 1o purchase Common
Stock previously approved by the Board of Directors) and to the extent adopted following
the issuance of the Convertible Preferred Stock, the holders of ar least sevenly-five
pexcent (75%) of all issued and outstanding shares of Convertible Preferred Stack, (if)
parsuant to the cxercise or conversion, as the case may be, of any option, wasraat of
convertible security outstanding on the Issue Date of the first share of Convertible
Preferred Stock issued, (iif) upon conversion of the Convertible Preferred Stock, or (iv)
capital stock issued as a dividend on the Convertible Preferved Stoek.

(8) Amendment/Modification o Other  Seeurities.
Nowwithstanding any provision in Section 2(A)(3)(d) to the contrary and without
limitation to any other provision contained in Section 2(A)(5)(d}). in the event any
securities of the Corporation (other than the Convertible Preferred Stock or the
Redesrpabie Preferred Stock), including, without limitation those securities sct forth as
exceptions in Scction 2{AYSY}d)7) (collzsciively, the I'Sabdject Securities”), are amended
or otherwise modified by opcration of their terms or otherwise (including, without
limitation, by operation of such Subject Sccurities’ anti-dilution provisions) in any
manner whatsoever that resulis in (i) the reduction of the cxercise, conversion or
exchange price of such Subject Securities payable upon the exercise for, or conversion or
cxchauge into, Comumon Stock or other securities exercisable for, or convertible or
exchangeable into, Common. Stock andfor (i) such Subject Securities becoming
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exercisable for, or coavertible or exchangeable into (A) more shares or dollar amonnt of

such Subject Seeurities which are, in tum exercisable for, or convertible or exchangeable

into, Common Stock, or (B) more shares of Common Stock, then such amendment or
madification shall be weated for purposes of Seetion 2{A)SXd) as if the Subject
Sccuritics which have been amended or modified bave been terminated and new
securifics have been issued with the amended or modificd terms. The Corporation shall
make all nccessary adjustments (including successive adjustments if yequired) to the
Adjusted Conversion Price in accordance with Section 2{AY(5)(d), but in ne cvent shall
the Adjusted Conversion Price be greater than it was immediately prior to the application
of this Subsection to the transaction in question. On the expiration or tennination of any
snch amended or medified Subject Securitics for which adjustment has been made
pursuant to the aperation of the provisions of this Subsection under Section 2(A)(SYAX2).
2AANSNAND), 2(ANSHANS) or2(AXSHE)E), as the case may be, without such Subject
Securities having been exercised, converted or exchanged in full pursuant to their terms,
the Adjusted Conversion Price shall be appropriately readjusted in the manner specified
in such Section.

(©) Economic  Effeet of Anti-Dilution Provisions.
Notwithstanding anyihing to the contrary contained herein, in the event that a given event
would cause a reduction of the Adjusted Conversion Price under both Sections
2AAXSHAN2) and 2(A)(5)E)(S), or under both Sections 2(A)(EHEX4) and 2{ANSHA}6),
as the case may be, only the adjustment under the section which would result in the
lowest Adjusted Conversion Price shall be made.

c. De Minimis Adjnstments. Neo adjustment of the Adjusted
Conversion Price shall be made if the amount of such adjustmment would resull in a
change in the Adjusted Conversion Price per share of less than $.01, but in such case any
adjustment that would othorwise be required ta be made shall be canied forward and shall
be made af the time of and together with the next subscquent adjustment, which together
with any adjustment so camied forward, would result in a change m the Adjusted
Conversion Price of 8,01 or more per share. Notwithstanding the provisions of the first
sentence of this Section 2(A)(5)(e), any adjustment postponed pursuant to this Section
2(AX(5)(¢) shall be made no later than the carlier of (i) three ycars from the date of the
transaction that would, but for the provisions of the first scmtence of this Section

" 2(A)3Xe), have required such adjustment and (i) immediately prior to the date of any

conversion ol shares of Convertible Preferred Stock.

f Fractional Shares. Notwithstanding any othcr provision of the
Articles of Tncorporation (including, without limitation, this Articles of Amendment), the
Corporation shail not be required to issue fractions of shares of Conumon Stuck upon
conversion of any shares of Convertible Preferred Stogk ar to distribute certificates which
evidence fractional shares of Common Steck. In lieu of fractional shares, the Corporation
may pay therefor, al the time of any conversion of shares of Convertible Preferred Stock
as herein provided, an amount in cash equal to such fraction taultiplied by the Current
Market Price of a sharc of Commien Stock.
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. izatioy eclassi lon, Mergsy snd Sale of Assets
Adjustment. Tf there ocours any capital. reorganization or any reclassification of the
Conunon Stock or Redeemable Preferred Stock, the consolidation or merger of the
Corporation with or into another Person (other than a merger or consolidation of the
Corporation in which the Corporation is the continuing corporation and which does not
result in any reclassification or change of outstanding shares of Common Slock or
Redesmable Preferred Stock) or the sele, transfer or other dispasition of all or
substantially all of the assets of the Corporation to another Person, i each case other than
pursuant 10 an Organic Teansaction. then each share of Convertible Preferred Stock shall
thereafier be convertible into the same kind and amoumnts of securities (including shares of
stack) or other assets, or both, which were issuable or distibutable to the holders of
outstanding Commeon Stock and Redeemable Prefarred Stock upon such reerganization,
reclassification, consolidation, scger, sale or conveyance, in respect of that number of
shares of Common Stock and Redeemable Preferred Stock into which such sharc of
Convertible Preferred Stock might haverbeen converted immediately pror to such
reorganization, reclassification, consolidation, merger, sale or conveyeance; und, in any
such case, appropriate adjustments (as delermined in good faith by the Board of Dircctors
of the Corporation) shall be muds to asswre that the provisions set forth herein shall
thersalter be applicable, as nearly as reasonably may be practicable, in rclation to any
securities or other asssts thereafter deliverable upon the conversion of the Ceonvertible
Preforred Stock.

, h. Certificate as to Adjustments. Whenever the number of shares
of Common Stock and Redeemable Preferred Stack issuable, or the securitics or ather
praperty deliverable upon the conversion of the Convertible Preferred Stock, shail he
adjusted pursuant to the provisions heveof, the Corporation shall promptly give written
notice thereof to each holder of shares of Convertible Preferred Stock at such holder's
address as it appears on the transfer books of the Corporation and shall forthwith file, at
its principal executive office and with eny transfer agent or agents for the Counvertible
Preferred Stock, the Commeon Steck and the Redsemable Preferred Stock, a certificate,
signed by the President or one of the Vice Presidents of the Corporation, and by its Chicf
Financial Officer, its Treasurer or one of it Assistant Treasurers, staling the nuraber of
shares of Common Stock and Redcemable Preferred Stock issuable, or the securities or
other property deliverable, per share of Convertible Preferred Stock converted, calcnlated
to the nearcst cent or to the nearest one one-humndredth of 2 share and seifting forth in
reasonsble detail the method of calculation and the facts requiring such adjustment and
upon which such calculation is based. Each adjustment shall remain in effect umil 2
subsequent adjustment hereunder is reguired.

j. Reservaiion of Commor Stock and Redeemable el
Stock. The Corporation shall at all times reserve and keep available for issuance upon the
conversion of the shares of Convertible Preferred Stock the maximum number of cach of
its authorized bul wnissued shares of Common Stock and Redeemable Preferred Stock as
is reasonably aaticipated 1o be sufficient to permit the conversion of all outstanding
shares of Convertible Preferred $tock into Conversion Units and shall take all action
required to increase the authorized number of shares of Common Stock ot Redeemable
Preferred Stock, as the case may be, if at any time there shall be insufficient authorized

1HAdcehwAind0MNEE33. DT -16-~

HOLO00038304 1



FILE No.295 04-13 01 12:43  ID:CSC FAX :8505211010 . PAGE 19 31

04704701 WED 13:40 FAX @019
) HOL000038304 1

but unissned shares of Common Stock or Redecmable Preferred Stock, as the case may
be, to permit such reservation or to permit the conversion of all outstanding shares of
Cemvertible Preforred Stock.

j. No _Conversion Charge or Tax. The issuance and delivery of
certificates for shares of Common Stock and Redeemable Prefemred Stock uwpon the
conversion of shares of Convertible Preferred Stock shall be made without charge to the
holder of sharcs of Convertible Preferred Stock for any issue or transfer tax, or other
incidental expense in respect of the issuance or delivery of such certificates or the
securities represented thereby, all of which taxes and expenses shall be paid by the
Corporation.

k. No Amendment of Articles of Incorporation, The Corporation
will not, by amendment of its Articles of Incorporation or through any reorganization,
transfer of assets, consolidation, merger, dissolution, issuc or sale of securities or any
other action, avoid or seck to avoid the observance or performance of any (erm of the
Articles of Tncorporation, but will at 2)) times in good faith assist in carrying out of all
such terms and in taking of all such action as mmay be necessary or appropriate in order to
protect the rights of the holders of Convertible Preferred Stock against dilytion or other
impairment. Without limiting the genesality of the foregoing, the Corporation (z) will not
inerease the par value of eny shares of stock receivable on the conversion of the
Convestible Preferred Stock, (b) will at all times reserve and keep available the maxinum
number of its authorized shares of Common Stock, fice from all precmptive rights
therein, which will be sufficient te permit the full conversion of the Cenvertible Preferred
Stogk, and (¢} will take such action zs may be necessary ov appropriate in order that all
shares of Common Stock as miay be issued pursuant lo the conversion of the Convertible
Preferred Stock will, upon issnance, be duly and validly issued, fully paid and
nonassessable, and free from all taxes, liens and charges with respect to the issue thereof.

1. Ceriain Events. In case at any timc prior to the conversion of
all of the Convertible Preferred Stock:

(i} the Corporation sball authorize the granting to all
the holders of Common Stock of rights to subseribe for or purchase any shares of stock of
any class or ¢l any other rights; or

. (iiy  there shall be any reclassification of the Common
Stock of the Cerporation (other than a subdivision or combination of its outstanding
Common Stock); or : ‘

(i)  there shall be any capital reorganization by the
Corporation; or -

(iv}  there shall be an Organic Trausaction; of

{v) therc shall be voluntary of inveluniary dissolution,
liguidation and winding up by the Corporation or dividend or distribution to holders of
Common Stock; or
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(vi} any other event descrilied in Scetion 2(A)(5)}d);

then in any one or more of said cases, the Corporation shall cause to be delivered to the
holders of Convertible Preferred Stock, at the earliest practicable time (aad, in any event,
niot less thap 15 days before any record date or the date set for definitive action), written
notice of the date on which the books of the Corporation shall closc or a record shall be
taken for such dividend, distribution or sabseription rights or such reorganization, sale,
consolidation, merger, dissolution, lquidation or winding up or other ansaction shall
take place, as the case may be, Such notice shall also set forth such facts a5 shall indicate
the =ffect of such action (to the sxteni such effect may be known at the date of such
notice) en the Adjusted Conversion Price and the ldnd and smount of the shares of stack
and other sccuritics and property deliverable upon conversion of the Convertible
Preferred Stock. Such potice shall alse specify the date, if koown, as of which the
holders of record of the Common Stack shall participate in said dividend, distribution or
subscription rights or shall be entitled to cxchange their shares of the Common Stock for
securities or other property (including cash) deliverable upan such reorganization, sale,
consolidation, merger, dissolution, liquidation or winding up or other transaction, as the
case may be )

6. Status on Conversion or Redemption. Upon any conversion or
redemption of shares of the Convertble Preferred Stock, the shares so converted or
redeemed shall be canceled.

B. Redeemable Preferred Stock.

1. Ranking The Redeemible Preferred Stock and the Convertible
Preferred Stock shall rank on a parity with respect to dividend rights and righis on
liquidation, dissolution or winding up, and shall rank senior to all other equity securities
of the Cotporation, and any other scrics -or class of the Corporation's preferred or
conmunon stack, now or hereafter authorized, '

2, Dividends and Distributions.

a. Dividends. The liolders of outstanding shaves of Redeemable
Preferred Stock shall be entitled to receive dividends, as, when and if declared by the
Board of Directors, out of Legally Available Funds.

ividends: Record Date. Dividends payabie on'the
Redeemable Preferred Stock shall begin 1o acorue and accumulate (whether or not
declared) from the Issue Date of the Redeemable Preferved Stock at au annual tate equal
to 10% of the Original Isste Price, caleulated on the basis of a 360-day year consisting of
twelve 30-day months, and shall acerne and accomulate on a daily basis and compound
on a guarterly basis (to the extent not otherwise declared and paid as set forth above), in
each ¢as¢ whether or nor declared. Dividends shall be paid in the snanner provided in
Section 2(8)(2)(c). The Board of Directors may fix a record date for the determination of
holders of shares of Redeemable Preferred Stock cptitled to receive paymeni of any
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dividends payable pursuant to Section Z(B):(z)(a), which record date shall nol be more
than 60 days nor less than 10 days prior to the applicable dividend payment date.

e. Pavment Al dividends on Redeemablc Preferred Stock shall
be payable in cash when and as declared by a majority of tho Disinterested Members of
the Board. Upon the occurrence of either (3) a consolidation, merger or other business
combination or recapitalization or refinancing of the Corporation resulting in the holders
of the isaned and outstanding voting securities of the Corporation wmmediately prior 1o
such transaction owning or controlling less than a majority of the voling securities of the
continuing or surviving entity immediately following such wansaction, or (b) a sale, lease,
exchange, transfer or other disposition (including, without Nmitation, by merger,
consclidation or otherwise) of assets constituting all or substantially all of the assets of
the Corporation and its Subsidiaries, taken as 2 whole, to & Person or group of Persans, all

“uppaid accrued or scaummulated dividends on Redecmable Preferred Stack shall be
ymmediately due and payable. L

d. Dividends Pro Rata. All dividends paid with respect to shares
of Redeemable Preferred Stock shall be paid pro rata to the holders entitled thereto. If
the Legally Available Funds shall be insufficient for the payment of (he entirc amount of
cash dividends payable at any dividend paymsnt datc, such funds shall be allocated pro
rata for the payment of dividends with respect to the shares of Redeemable Preferred
Stock based upon the aggregate Redeemable Liguidation Preference of the owtstanding
shares of Redeemable Preferred Stock.

¢. Certain Restrietions.

i) Cash dividends on the Redeemable Proferred Stock
way nat be declared, paid ot set apart for payment if (a) the Corporation is not solvent or
would be rendered insolvent thercby or (b)ithe terms and provisiens of any law, or any
agrecment of the Corpotation relating to the Corporation’s indebtedness for borrowed
money, specifically prohibit such declaration, payment or seiting apart for payment or
provide that such declaration, payment or setfing apart for payment would constitute a
violation or breach thercof or a defaylt theveunder.

(i)  The Corporation shall not permit any Subsidizry of
the Corpocation, or cause any other Person, to make any distribution with respect o or
purchase or otherwise asquire [or consideration any shares of capital stock of the
Corpovations uynless the Corporation could make such distabution or purchase or
otherwise acquire such sharcs at such time and in such manner.

3, Voting Rights. Except as set forih in Section 2(A)3Xb), the holders
of Redeemable Preferred Stock shall not have any right to vete unless required to have &
vols under applicable law. :

4. Liquidation, Dissolution or Winding Up,

a. Inthe event of a.ny liquidation, dissolution or winding up of the
Corporation, cither voluniary or involwuary, before any distribution or payment fo
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holders of Commeon Stock or of any other capital stock ranking in any such event junior
to the Redeemable Preferred Stock, the holders of shares of Redeemable Preferred Stock
shall be entifled fo be paid an amount equal 1o the Redeemsble Liquidation Preference
with respect to each share of Redecmable Preferred Stock, before any payment or
distribution is made to any class or seties of capital stock ranking jumior to the
Redeemable Preferzed Stock and Convertible Prefermed Stock.

b. ¥, upon any Hquidation, dissolution or winding up of the
Corporation, the assets of the Corporation available for distribution to the holders of
Redeemable Preferred Stock and the Convertible Preferred Stock shall be insufficient to
permit payment in full to such holders of the sums which such holders are entitled lo
recoive in such case, then all of the assets available for distribution to holders of the
Redesmable Preforred Stock and the Convertible Preferred Stock shall be distributed
among and paid to such holders ratbly In propertion to the amounts that would be
payable ta such holders if such assets were sufficient to permit payment in full. -

c. A consolidation or merger of the Corporation resulting in
fhe holders of the issued and owistanding voting sccurities of the Corporation
immediately prior to such transaction owning or controlling a majority of the voting
sccurities of the continuing or swrviving entity immedisiely following such {ramsaction,
shall not be desmed fo be 2 liguidation, dissolution or winding up of the Corporation for
purposes of this Section 2(B)(4}.

(D The conswmmation of an Organic Transaction shall
be decmed to be a liquidation, dissoluton or winding up of the Corporation for purposes
of this Section 2(B)(4), wless within 30 days after delivery of written notice of such
QOrganic Transaction hy the Corporation to the holders of the Redecmable Preferred
Stock, the holders of = majority of shares of the Redeemable Preferred Stock provide the
Corporation with written notice that such Organic Transaction shall not be deemed a
liquidation, dissolulion or winding up of the Corporation for purposes of this Scefion
2(8)(4). The Corporation shall give sach holder of the Redeemable Preferred Stock
written notice of agy Organic Trausaction within J business days of the occurrence
thereof.

5. Redemption. The Corporation shall, as provided below, redeem the
shares of Redeemable Preferred Stock.

a. Mandatory Redemption. On the earlier of (i) March 1, 2008
and (ii) the date of the closing of a Qualificd Public Offering or an Organic Transaction (a
"Mandatery Redemption Dare™), each outstanding share of Redeemable Preferred Stock
shall be redezmed (unless atherwise prevented by law), at a redemption price per share
equal to 100% of the Redeemable Liguidation Preference for such Redeemable Preferred
Stock, plus all deferred amounts on the Convertible Preferred Stock specified in Section
2(AX5)(c) hereaf. The total sum payable per share of Redeemable Preferred Stock 1o be
redeemed (the “Mandatory Redzemed Shares') on the Mandatory Redemption Dats is
hereinzfier reforred to as the "Mandatory Redempiion Price," and the payment lo be
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made on the Mandatory Redemption Date for the Redeemed Shares is hersinafier referred
to as the "Mandatory Redemprion Payment.”

b. Optional Redemption. Any time when any shares of
Redeemable Preferred Stock are outstanding, the Corporation may redeem, at its option,
al] {but not less than all) of the issued and outstanding shares of Redeemable Preferred
Stock at a price per share equal to the product of (i) the Redeemable Liguidation
Prefercnce for such share of Redeemable Preferred Stock mulliptied by (i) the applicable
percentage indicated opposite the period in whick such redemption occurs (as sel forth in
the following able): . '

Year of Redemption . Arpplicable Percentage
On or before the third anniversary of the IsSue
Date of such Redesmable Prefered 110%

On or after such third apniversary, but pricr-to
the {ourth anniversary of the Tssue Date'of
__such Redeemable Prefemed ‘ 106%
On or afier such fourth anniversary, but prior to
the fifth ammiversery of the lssue Date of
such Redeemable Preferred 104%

On or after such fifth apniversary, but prior'to
the sixth anniversary of the Issue Date'of
such Redeemable Preferred . 102%

At any time on or after such sixth annjvessary

[T

100%

The total sumt payable per share of Redeemable Preferred Stock fo be redeemed pursuant
to this Section 5(b) (the "Optional Redeemed Shares,” and together with fhe Mandatory
Redeemed Shares, as applicable, the "Redeamed Shares™) is hereinafter referred 10 s the
"Optional Redemption Price” and together with the Mandatory Redemption Price, as
applicable, thie "Redemption Price," and the payment to be made pursuant to this Section
5(b) for the Optionsl Redeemed Shaves is hercinafter referred to as the "Optional
Redemption Payment” aud togetber with the Mandatory Redemption Payment, as
applicable, the "Redemption Payment." '

¢, Redemption Procedure.  Upon written notice from  the
Corporation, cach holder of Redeemable Preferred Stock so redeemed shall prompily
surrender to the Corporation, at any place where the Gorporation shall maintain a trausfer
agent for its Redecmable Preferred Stock, certificates ropresemting the shares so
redeemed, duly endorsed in blank or accompanied by proper instruments of transfer.

d. Termination of Rights. Execept as set forth in Section
2(B)(5)c), on and after the Mandatory Redemption Date all vights of any holder of
Redcemable Preferred Stock shall cease and terminare; and such Redocmed Shares shall
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no longer be deemed to be outstanding, whether or not the certificates representing such
shares have been received by the Corporation; provided, howsver, that, if the Corporation
defaults in the payment of the Redemption Payment for any reason, including, without
limitafion, the lack of Legally Available Funds therefor, the rights, prefercnces and
privileges of the holders of Redeemable Preferred Stock shall continue to inure to the
benefit of the holders of Redecmable Preferred Stock until the Cosporation cures such
default.

e. Insufficient Funds for Redemption. If the funds of the
Corporation available for redemption of the Redeemable Preferred Stock by law or
otherwise (including, without limitation, pursuant to provisions of the Purchase
Agreement of any documents associated with the Purchase Agreement, including, without
lmitation, any subordination agreememnt excouted i conmection with any Semior
Indcbtedness), on the Mandatory Redemption Date are insufficicnt o redeem the
Redesmed Shaves on such date, the holders of Redeemed Sharcs shall share ratably m any
funds available by law for redemption of such shares according to the respective amounts
which would be payable with respect to the number of sharcs owned by them if the shares
16 be so redecmed on such Mandatory Redemption Date were redeemed in full. The
Corporation shall in goad faith use all veasonable efforts as expeditionsly as possible to
eliminate, or obtain an exception, waiver or exemption from, any and all restrictions
under applicable law that prevented the Corporation from paying the Redempticn Price
and redeeming all of the shares of Redeemable Preferred Stock to be yedeemed hereunder.
At any time thereafter when additional funds of the Corporation are available by law for
the redemption of shares of Redeemable Preferred Stock, such funds will be used, at the
end of the next succceding fiscal quarter, 1o redeem the balance of such shares, or such
portion thereof for which funds ave available, on the basis set forth above, In the cvent
that funds are not available by law for the payment in full of the Redemption Price for the
shares of Redeemable Praferred Stock to be so redesmed on the Mandatory Redemption
Date, then the Corporation shall be obliged to make such partial redemption s0 that the
number of shares of Redeemable Preferved Stock held by each helder shall be reduced in
an amount which. shall hear the same vatio to the actual number of shares of Redeemable
Preferred Stock required to be redeemed on such Mandatory Redemptiop Date as the
nurnber of shares of Redesmable Preferred Stock then held by such holder bears fo the
aggregate mumber of shares of Redeemable Preferred Stock then outstanding. In the event
that the Corporation fuils to redeem shares of Redeemable Preferred Stock for which
redemption is required, then dwring the period from the Mandatory Redemption Daie
through the date on which such shares that the Corporation failed to tedeem on the
Mandatory Redemption Date are actually rcdcemed, dividends on such shares shall
acerue and he cumulative at the annual rate specified in Section 2(B)2)(B).

6. Status of Redemption, . Upon any redemption of shares of the
Redeemable Preferred Stock, the shares so redeemed shall be caneeled.

C. Genersl Provisions,

1. MNaotices. Except as otherwise expressly provided, whenever notices or
ather communications are required to be made, delivered or otherwise given to holders of
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shares of the Convertible Prefesred Stock or the Redesmable Preferred Stock, the notice
or other communication shall be made in writing and shall be by registered or certified
first class mail, Teturn veccipt requested, telecopier, courier service or personal delivery,
addressed to the Persons shown on the books of the Corporation as such holders at the
addresses as they appear in the books of the Corporation, as of a record date or dales
determined in accordance with the Comoration’s Articles of Tncorporation and By-laws
and applicable law, as in effect from time to time. All such natices and cormmunications
shall be deemed to have been duly given: when delivered by hand, if personally
delivered; when delivered by cowier, if delivered by commersial ovemight courier
sewice: five business days after being deposited in the U.S. mail, postage prepaid, if
mailed; and when receipt is acknowledged, if elecopied.

3. Certain Remedies. Any registered holder of shares of Convertible
Preferred Stock or Redecmshle Preferred Stack shall be entitled to an injunction or
injunctions to prevent violations of the proyisions of thie Asticles of Incorporation and to
enforce specifically the torms and ‘provisions of the Articles of Incorporation in any court
of the United States or any state thersof having jurisdiction, this being in addition to any
other remedy to which such holder may be entitled at law or in equity. Notwithstanding
the foregoing, the cbservance of any term of the Corporation’s Articles of Incorporation
which benefits only the holders of the Convertible Preferred Stock ot Redeemable
Preferred Stock may be waived by holders of at Jeast seventy-five percent (75%) of all
issued and outstanding Convertible Preferred Stock or Redecmable Preferred Stock, as
the case may be (either generally or in a particular instance and cither retroactively or
prospectively).

3. Invalidity. If amy vight, preference or lmitation of the Convertible
Preferred Stock or the Redeemable Preferved Stock set forth herein (85 amended fom
lime to time) is invalid, wnlawful or incapable of being enforced by reason of any rule or
taw ot public policy, all other rights, preferences and hmitations set forth in this Section 2
(as so amended) which can be given effect without the invalid, unlawiul or unenforceable
right, preferencc or limitation hersin set forth shall not be deemed dependant upon an
other such tight, preference or Himitation unless so expressed herein. :

D. Definitions. For the purposes of this Articles of Incorporation, as amended,
the following terms shall have the meaningsindicated:

» ddjusted Conversion Price” shall mean, with rospest to each share of
Convertible Preferred Stock, 53.17626, subject to appropriate adjustment from time to
time for events described in Section 2(AX5).

"4 ffiliate” has the meaning assigned such term in Section 2(A33)(b).

reBylmws" shall mean the bylaws, as amended, of the Corporation and/or
its Subsidiaries, as the context may require.

4
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"Articles af Tncorporation #* chall‘mean the Articles of Incorporation, as
amended (including, without lmitation, by any certificate of amendment or Articles of
Amendwment), of the Corporation and/or its Subsidiaries, as the context may require.

#Clasing Price’ shall mean, with fespect to each share of Common Stack,
for any day, (a) the [ast reporied sale price regnlar way or, in case no such sale takes place
on such day, the average of the closing bid and asked prices regulay way, in either case as
veported on the principal aational securities exchange on which such Common Stock is
listed or admitted for trading or (b) if such Common Stock is not listed or admitted for
trading on any national securities exchange, the last reported sale price or, in case no such
sale takes place an such day, the average of the highest reportod bid and the lowest
reported asked quotation for such Common Stock.as roported on the Automatic Quotation
System of NASDAQ or a similar service if NASDAQ is no longer reporting such
intormation. :

"Commission” means the Securities and Bxchange Commission or any
similar agency then having jurisdiction to enforce the Securities Act.

rContingent Obligation" as applied to any Person, shall mean any direct
or indirect liability, contingent or otherwise, of that Person: (i) with respect to any
indebtedness, lease, dividend or other obligation of another Person if the primary purpose
or intent of the Person incurring such liability, or the primary effcct thereof, is to provide
assurance to the obligee of such lability that such Hability will be paid or discharged, or
that any agresments relating thercto will be complied with, or that the holders of such
lishility will be protected (in whole or in part) against loss with respect thereto; (i) with
respect to any letter of credit issued for the account of that Person or as to which that
Person is otharwise lable for reimbursemcent of drawings; or (iii) woder any foreign
exchange conivact, curreucy swap agrsement, interest rate swap agreement or other
similar agreement or arrangement designed to alter the risks of that Person arising from
fluetuations in currency values or interest rates. Contingent Obligations shall include (a)
the direct or indirect gnaranty. endorsement (other than for collection or deposit in the
ordinary course of business), co-making, discounting with recourse or sale with reconrse
by such Persun of the obligation of another, (b). the obligation to make takc-or-pay or
similar payments if sequired regardless of nonperformance by any other party or parties to
an agreement, and (¢} any liability of such Person for the obligations of another through
any agresment to purchase, repurchase or otherwise acquire such obligation or any
property constituting seewrity therefor, to providé funds for the payment or discharge of
such obligation or {0 niaintain the solvency, financial conditioa or any balance sheet item
or level of income of another. The amount of any Contingent Obligation shall be equal to
the amount of the obligation so graranteed or otherwisc supported or, if not a fixed and
determined amouant, the maximuom amount so guarantegd.

"Conversion Unit" has the meaning assigned such term in Section

2AAXS)- ,

"Convertible Preferved Stock” has the mesaming assigned such lemm in
Section I. :
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"Current Market Price™ shall mean, with respect to shares of Common
Stock, on any date, the average of the daily Clesing Prices per share of Common Stock
for the 10 conseeutive trading days commencing 15 days before such date. 1f on any such
date the shares of such Common Stock are not listed or admitted for trading on any
national securilies exchangs or quoted on NASDAQ or a similar service, the Current
Muarket Price for such shares shall be the fair market value of such shares on such date as
determined in good faith by the Board of Directors of the Corporation and shall be the
value which is agreed upon by at least a majority of the members thereof, or if such
percentage of the members of the Board of Dircetors of the Corporation are unable to
agret upan the vaiue of such consideration, the value thereof shall be determined by an |
independent investment bank of a nationally recognized statuwre that is selected by the ’
holders of 2 majority of the outstanding shares of Convertible Preferred Stock.

e e e ek e et . AR - -

“Disinterested Members of the Board" shall mean the members of the
Corporation’s Board of Directors other than the members designaled by the Whitney
Funds end Golub (each as defined in the Stockholders Agreement) pursnant to the terms
of the Siockholders Agreement.

*Exchange Acy” shall mean the Securities and Exchange Act of 1934, as
ametided, and the rules and regulations of the Commission thersunder.

"GAAP" means generally accepted accounting principles in effect within i
the United States,

"Governmemtal Awthority” 5hall mean the govemument of any nation,
state, city, locality or other political subdivision of any thereof, any entity exercising
executive, legislalive, judicial, regulatory or administative fimctions of or pertaining to
government, and any corporation or other entity owned or controlled, through stock ar
capital ownership or otllerwise, by any of the foregoing.

"Indebtedness™ shall mesu, as o any Person () all obligations of such
Person for banowed money (including, without limitatien, reiimbursement and all other
obligations with tespect to surety bonds, unfimded credit commitments, letters of credit
and bankers® acceptances, whether or not matured), (b) all indebtedness, obligations or
liahility of such Person (whether or not evidenced by notes, bonds, debentures or similar
ipstruments) whether matured or unmatured, liquidated or unliquidated, direct or indireet,
ghsolute or contingent, or joint or several, that should be classified as liabilities in
accordance willh GAAP consistently applied, including, without limitation, any items so
classified on a balanee sheet and any reimbursement obligations in respect of letters of
credit or obligations in respect of bankers acceptances, (c) all obligations of such Person
o pay the deferred putchase price of property or services, except trade accounts payable :
and accrued commercial or tnde labilities arising in the ordinary course of buginess, (d) ‘
all interest rate and currency swaps, caps,. collars and similar agreements or hedging
devices wnder which payments are obligated to be made by such Person, whether
periodically or upon the happening of a contingency, (8) all indebtedness created or
arising under any conditional sale or other title retention agreement with respect 1o .
propaty acquired by such Person (even though the rights apd remedies of the seller or i
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lender nnder such agreeraent in the event of Gefanlt are limited 1o vepossession or sale of
snch property), (f) all ebligations of such Person under leases which have been or should
be, in accordance with GAAP consistently' applied, recorded as capital leases, (g) all
indebtedness secured by any Lien (as defined in the Purchasc Agreement), other than
Licns in favor of lessors under leases other thau leases included in clause (f) on any
property or asset owned or held by that Person vegardloss of whether the indebtedness
sceured thereby shall have been assumed by thal Person or is non-recourse to the credit of
that Person, and (h) any Contingent Obligation of such Person. The determination of the
amount of the Indehtcdness at the relevant time of deternination with respeet to the
Corporation and its Subsidiaries shall be made on a consolidated basis in accordance with
GAAP consistently applicd.

Wnitial Conversion Frice” shall mean, with respect io each share of
Convertible Preferred Stock, $3.17626.

"Publlc Gffering® shall mean the sale in an underwritten offering by the
Corporation or any of its Subsidiaries of its Commop Stock pursuant to a registralion
statement on Form S-1 or otherwise umder the Securities Act that has been filed under the
Securilies Act and declared effective by the Securities and Exchange Commission.

nfssue Date™ shall mean the date on which the shares of Convertible’
Preferred Stock or Redecmable Preferred Stock, as the case may be, are issued.

“YLegally Available Funds' has the meaning assigned such term in
Seetion 2(AN2)(a)- :

"Liguidation Preference™ shall msan, with respect 1o cach shere of
Convedible Preferred Stock, an amount equal to the Original Tssue Pricc per share of
Convertible Preferred Stock plus an amount equal to all unpaid accrved or accumulated
dividends (whether or not declared) on Convertible Preferred Stock, 10 the finel date of
distribution or the Mandatory Redemption Date.

"xfundatory Redemption Daite™ has the meaning assigaed such term in

Section 2(B)(5)(a). :

"NASDAQ" shall mean the National Association of Securities Dealers,
Inc. } ,

"Opgenic Transaction™ has ‘the meaning assigned such term in Section
2(AX3)(®). '

“Oripinal fssue Price” shall mean §3.97626 per share for each of the then
outstanding shares of Converlible Preferred Stack or Redeemable Preferred Stock, s the
case may be, as may be adjusted for subdivisions or combinations, of the Convertible
Preferred Stock,

"Parson® shall mean any individual, firm, corporation, limited lability
company, partnesship, frust, fucorporatsd or unincorporated assogjation, joint venture,
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joint stock company, Governmental Authority erother entity of any kind, and shail
include any successop (by merger or otherwise) of any such entity.

"Purchase Agreement” medns theé Purchase Agreement, dated as of
March 15, 2001, by and among the Corpoiation and JH., Whitney TII, L.P., Whitney
Strategic Partners ITY, L.P,, & H. Whitney IV; L.P,, LEG Partaers 11 SBIC, L.P. and LEG
Partners Debenlure SBIC, L.P, as the same now exists or may hereafier be amended,
modified, supplemented, extended, renswed, restated or replaced-

"Qualified Public Offering” means a Public Offering by the Corporation
or aqy of its Subsidisries (a) with net cash proceeds to the Corporation at lcast equal to
320,000,000, (b) with the allocated use of such net cash proceeds set forth in the
registration statement with respect thereto’ including the redemption of Redeemable
Preferred Stock in accordance with the terms thereof, and (c) in respect of which the price
per share of Common Stock sold in such Public Offering is w least 3 muliiplied by the
Liquidation Preferemce (subject to appropriate adjustment for any dividends,
subdivisions, combinations, roclassifications or like events affecling the Common Stock).

"Redecmnable Liguidation Preference” shall mean with respect to cach
share of Redeemable Preferred Stock, $3.17626, plus an amount equal to all unpaid
acerued or accuroulated dividends (whether or not declared) on Redecmable Preferred
Stock, to the final date of distribution or the Mandatory Redemption Date.

"Redeemable Preferred Stock™ has the meaning assigned such term in
Seclion 1. X :

"Secyrities Ace'™ means the Sccmitfus Act of 1933, as atnended, and the
rules and regulations of the Cotnmission thereunder.

nSenior Indebredness” means all Indebtedness of the Corporation and iis
Subsidiaries currently outstanding or incwrred in the fumre pursuant to any bervowing by
the Corporation or any of its Subsidiaries from any bank or institutional fender having
total assets (together with affiliates) in excess of $500,000,000,

"Stockholders, Agreement™ . shall mcan the Stockholders Agreement,
dated March 15, 2001, among the swckholders of the Corporation party thereto, as the
same now coxists or may hereaficr be amended, modified, supplemented, exiended,
renewed, restated or replaced. : :

“Subsidiary? shall mean, with respect to any Person, a corporation of
other entity of which more than 30% of the voting power of the voting equity securitics
o equity interest is owned, direetly or indirectly, by such Person. Unless otherwise
qualified, all references to a "Subsidiary” or to “Subsidiaries" in this Articles of
Amendment shall refer to a Subsidiary or Subsidiaries of the Corporation.
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C. Common Smg' ko

1. Yoting" Rights Except as may otherwise be
provided by the Business Corporation Act 'of the State of Florida, by the Artwcles of
Incorporation or by any resolution adopted by the Board of Directors of the Corporation
pursuant to the autherity conferred by Secfion TA of this Article 2, the entire voting
power of the shares of the Corporation for the election of directors and for all other
purposes, as well as all othee rights pertaining to shares of the Corporation, shall be
vested exclusively in the Comraon Stock. Each share of Common Stock shall have ope
vote upon all matters 1o be voted on by the helders of Common Stock.

5. Dividend .Rights. Subjeet to the prior rights of
holders of any class or series of capital stackiof the Corporation at the time outstanding as
to dividends, the holders of Common Stock shall be entitled {o receive, as and when
declared by the Board of Directors, out of any assets of the Corpovation legally available
therefor, such dividends as may be declared fror time to time by the Board of Directors.

3. Liquidation, Rights. Upon any voluntary or
involuntary liquidation, dissolution or winding up of the affairs of the Corporation,
subject to the prior rights of holders of any-class or series of capital stock of the
Corporation then outstanding to a distsibution of the assets of the Corporation upon such
a liquidation, dissolurion or winding up, the holders of Common Stock shall be entitled to
patticipate ratably in the remaining assets of the Corporation.

£ 3, Affiliated Transaction s.. The Comporation shall not be govemed
by Scetion 607.0901 of the Florids Business Coiporation Act.

ARTICLE 4. Special Meetings of Shareholders. Special meetings of the
shareholders of the Corporation shall be held oni ¢all of a majority of the members of the
Board of Directors of the Corporation and by siich other persons authorized in the Bylaws
of the Corporation as in effect from time to time. Special mestings may not be called by
any other person except as provided by law. ;

ARTICLE 5. Right to Amend or. Repeal Articles of Incorporation. The
Corporation Teserves the right to amend, alter, change or repeal any provision contained
in these Articles of Incorporation, in the mannper now or hereafter prescribed by statute,
and all rights and powers herein conferred; on sharcholders are granted subject to this
resetved power. .-

ARTICLE 6. Indemnification of Iifiréém::rs, Officers and Cithers,

Y. . Indemnification in_Akcordance with Bylaws. The Corporation
ghall indemnify its directars, officers, craployees and agents against lizhilities, damages,
judgments, penaltics, fines, seitlements and reasonable expenses (including aftorneys
fees) incurred in connection with the Corporation’s affaits, and shall advance such
expenses to any such ditectors, officers,iemployees and agenis, to the full exteat
permitted by law, and as more perticnlarly set forth in the Corparation’s Bylaws, Such
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indemnification provisicns of the Cmpomtii‘m’é Bylaws may be enacted and modified
from time to time by resolution of the Corpozation’s Board of Divectors.

. Effect of Modification. - Any repeal or rodification of any
provision of this Article 9 by the sharsholders of the Corporation shall not adversely
affect any right to indemnification of & dircctor, officer, employee or agent of the
Corporstion existing at the time of the such repeal or modification,

T,  Lighjlity Insurance. The Corporation shall have the power to
purchase and maintain insirance on behalf of any person who is or was a director, offieer,
employee or agent of the Corporation or is or was serving at the request of the
Corporation 2s a direstor, officer, smployee or agent of another carparation, parinership,
joint venturs, trust, employes benefit plan or other enterprise, against zny Hability
asserted against such person and incurred by such person in any such capacity or arising
owt of such person’s status s such, whetheg or not the Corporation would have the power
to indemnify such person against liability under the provisions of this Article.

1v. No Rights of Subrogdtion. Indemnification hersunder and vmder
the Bylaws shall be a personal right and the Corporarion shail have no lability under this
Article 6 to any insurer or any person, corperation, partnership, association, trust or ather
entity (other than the heirs, execulors or administrators of such person} by reasom of
subrogation, assignment or succession by any ofher means 1o the claim of any person 1o
indemnification kereunder or under the Bylaws. -

7. Exercise of Cur_'pum'fjgg Power, All corporate powers shall he
exercised solely by or under the autherity of, and the business and affairs of the
Carporation shall be managed solely under the direction of the Board of Directors.

ARTICLE 8. Severabilitv, In the event auy provision (ncluding any provision
within a single article, section, paragraph of sentences) of the Asticles of Incorporation
should be determined by a court of competent jurisdiction to be invalid, probibited or
unenforceable for any reason, the remaining provisions and parts hereof shall not be in
any way impaired ané shall remasin in full force and effect and enforceable to the fallest
extent permitted by, law. :
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