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Articles of Merger
For
Florida Profit or Nou-Profit Corporation
&;’\. Lo |
AL e
Tonl e
i "', ] m - ) - ?
The following Articles of Merger aro submitted to merge the following Florida Profit T:; i ‘\”, 1.“
and/or Non-Profit Corporation(s) in accordance with s. 607.1109 or 617.0302, Florida ‘,‘. EE .
Staiutes. » R M
r’x 1ot o
[ — . 14
FIRST: The exact name, form/entity type, and Jnnsdmtmn for each merging party are as =, :,; o
follows: . U‘" — e
"1 . .
Name - Jurisdiction Fomn/Bntity Type :;H; o o
in Room Retall Services, Inc. Flarida corporaiaon ;

;an@oonmoﬂ

SECOND: The exact name, form/entity type, and jurisdiction of the suxviying party are
as follows:

Name Jurisdietion Form/Entity Type

" Delaware LLC m / 0 0 0 0 D 058 D /

EEW Holding Company, LLC

THERD: The attached plan of merger was approved by each domestic corporation,
Jimitext liability company, partnership and/or limited partnership that is a party to the
merger in accordance with the applicable provisions of Chapters 607, 608, 617, and/or
620, Flotida Statutes,
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Nay
%

FOURTH: The attached plan of merger was approved by each other business entity that
is a party to the merger in accordance with the applicable laws of the state, country or
jurisdiction under which such other business entity is formed, organized or incorporatcd‘._.:r_

=2

=3

FIFTH: If other than the date of filing, the effective dute of the merger, which cannot be e
prior to nor more than %0 days after the date this document is filed by the Florida Sy ::3
Department of Siate: e
December 31, 2010 f-*:,

SIXTH: Ifthe survivmg party is not formed, organized or incorporated under the laws of =
Florida, the survivor's principal office address in its home state, country ot jurisdiction i IS T oen
as follows: i ~d

2 Fostar Avenue

Gibbshoro, NJ 08029

SEVENTH: Ifthe surviving parly is an out-of-state entity, the surviving entity:

- 2.) Appoints the Florida Secretary of State as its agent for service of process in a
proceeding to enforce any obligation or the rights of dissenting sharcholders of each
domestic corporation that is party to the merger,

b.) Agrees to promptly pay the dissenting shareholders of each domestic corporiltion that
is a party to the merger the amount, if any, to which they are entitled under s. 607.1302,
F.8.
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BYGHTH; Signature(s) for Exch Farty:

Name of Bqtity/Osganization:

EEWHnIding_Company, LLC -

Sig.

In Room Retall Servives, Inc. /M W. Waxmen

ol

Cnrpmafinns:
Goneral Purtnotships:
Plorida Limbed Parmorships:

Now-Floride Limited Parmerships:
Litnited Linbiiity Companies:

Fees:
Certified Copv foptiogal):

Chalrman, Vice Chairman, Fresidont or Offiver

(i no directors salected, signeture of incorporator,)
Signature of 2 géneral parner or authorized pesson
Signatures of all geusral partners

Signature of a gentrl partner

Sighanire of n rember or autharized reprosenbitive

$35.00 Per Party
875
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AGREEMENT AND PLAN OF MERGER

by and smong

HARROR HEALTHCARE, INC.
EEW HOLDING COMPANY, LLC

and

IN RGOM RETAIL SERVICES, INC.
December L,‘?' 2010
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AGREEMENT AND PLAN CF MERGER. (this “Agreement’), dated as of
December ___, 2010, by and among Harbor Heslthcare, Inc., a Delaware corparation (“Parent™),
EEW-Holding Company, LLC, a Delaware limited Hability compeny and wholly owned
subsidiary of Parent (“Merger Sub™), and In Room Retail Services, Inc., a Florida corporation
(the “Company™).

WHEREAS, the Roard of Dixectors of Parent, the sole member of Merger Sub, and the
Board of Directors of the Company huve approved, and determined that it is advisable and in the
best interests of their respective cornpanies and equity holders to consummate, the merger of the
Company with and into Merger Sub (the “Mezger™), with Merger Sub as the surviving entity in
the Merger, upon and sabject to the terms and conditions set forth in this Agreement, pursuant to
which each share of Common Stock, without par value, of the Company (the “Cotapany
Common Stock™ and, in the aggregate, the “Shares®) issued and outstanding immediately prior 1o
the Bffective Time (as defined in Section 1.2}, other than Shares described in Section 2.1(b) and
any Dissenting Shares (as defined in Section 2.1), wil! be converted into the right (o receive
shares of Common Stock, of Parent (“Parent Stock™); and

WHEREAS, the Company, Parent and Merget Sub desire to make certain
representations, warranties, covenants and agreements in connection with the Merger and the
other transactions contemplated hereby; and

WHEREAS, for United States Federal income tex purposes, it is intended that the Merger
shall qualify as a reorganization under the provisions of Section 368 of the Internal Revenue

-Code of 1986, as amended (the “Codc”}, und this Agreement is intended to be and is adoptcd as 8y

plan of reorganization within the meaning of Section 368 of the Code. i{ s & =

NOW, THEREFORE, in consideration of the foregoing and the regpective —.:: - » =
representations, warranties, covenanis and agreements set forth herein, the pam& hereto agree ‘as ::’ .
follows: S & R

i
ARTICLE I ‘ - A
L

THE MERGER ' T ;_" o

ey G

-

Section 1.1 w@_{ Subject to the terms and conditions of this A,grecment ‘aind
the provisions of the Florida Business Corpnration Act (the “FBCA™) and the Delaware Limited
Liability Company Act {the “DLLCA”), at the Effective Time, the Company and Merger Sub

_shall consupmmate the Merger pursuant to which (a) the Company shall be merged with and into .
Merger Sub and the separate corporate existence of the Company shall thereupon cease, (b)
Merger Sub shall be the successor or surviving entity in the Merger (the “Surviving Entity™)
nnder the name “EEW Holding Compeny, LLC” and shall continue to be governed by the laws
of the State of Delaware, and (c) the separate existence of Merger Sub with all its rights,
privileges, immunities, powers and franchises shall continue unaffected by the Merger, Afier the
Effective Time, (x) the certificate of formation of Merger Sub may be amended as desired by
Parent and as so amended shall become the certificate of formation of the Surviving Entity, vntil
thereafter ammded, and {¥) the operating agreement of Merger Sub may be amended as desired

2655585v1
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by Parent and as so amended shall become the operating agreement of the Surviving Entity, untii
thereafler amended. The Merger shall have he effects set forth in the FBCA and the DLLCA.

Section 1.2 Effective Time. Parent, Merger Sub, and the Cormpany shall cause an
appropriate Certificates of Merger (the “Certificate of Merger™) to be executed and filed on the
Closing Date (as defined in Section 1.3) with the Secretory of State of the Staie of Delaware (the
“Delaware Secretary of State”) and Florida Secretary of State (Florida Secretary of State) as -
provided in the FBCA and DLLCA. The Merger shall become effective on the date on which the
Certificate of Mergers has been duly filed with the Secretary of State or sach later time as is
zgreed upon by the parties and specified in the Certificate of Merger, and such time i hereinafter

referred to ag the “Effective Time.”

Section 1.3 Closing, The closing of the Merger (the “Closing™) shall take place at
10:00 aum., on a date to be specified by the parties, which shall be as soon ae practicable, but in
no event later than the fourth business day, after satisfaction or waiver of atl of the conditions set
forth in Article V1 hereof (the “Closing Date™), at, or directed rom, the offices of Montgomery,
McCracken, Walker & Rhoads, LLP, 123 South Broad, Street, Philadelphia, PA 19109, unless

another dats or place is agreed to in writing by the parties hereto, 03
,-Nt X m—
Section 1.4  Officers of the Surviving Entity. The officers of the Company v © g ,
immediately prior to the Effective Time shall, from and after the Effective Time, be the ofﬁccrs (_f"_}
of the Surviving Entity until their succegsors shall have been duly elected or appointed orw_ SR ‘
gualified or until their earlier death, resignation or removal in accordance with the Survwmg I = T
Entity’s certificate of formation and operating agreement. L o .
| e ! ‘
ARTICLE I A :
: . e W -~
ARTICLE I CONVERSION OF SECURITIES r"? 3 &3

Section 2.1  Effect on Capital Stock. At the Effective Time, by virtue of the Merger
and without any action on the part of Parent, Merger Sub, the Company or the holders of any of

the following securities:

(®)  Conversion of Compapy Stoge. The One Hundred (100) shares of

Company Common Stock issved and outstanding immediately prior to the Effective Time (uther
than Excluded Shares, Dissenting Shares) (each as defined below)) shall be converted jnto and
shall.thereafter represent the right to receive Two Hundred Eighty-one (281) sheres of Parent

Stock{the “Merger Consnderauon")

(t)  Parentor Company Qwned Shares. Each share of Company Common

Stock owned by Parent or the Company or their respective direct or indirect wholly owned
subsidiaries (“Excluded Shares™), in each case immediately prior to the Effective Time, shall be
canceled without any conversion thereof, and no Merger Comldcrauon ghall be paid with respect’

thereta,

()  Dissenting Sharcs, Notwithstanding any provision of this Agreement to
the contrary, if and to the extent required by the FBCA, shares of Company Common Stock
which are issued and outstanding immediately prior to the Effective Time and which are held by

2
2655585v1
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holders of such shares of Company Comimon Stock who have properly exercised appraisal rights
with respect thereto (the “Dissenting Shares”) in aceordance with Section ____ of the FBCA,
shall not be exchangeable for the right to receive the Merger Consideration, and holders of such
Dissenting Shares shall be entitled to receive payment of the appraised value of such Dissenting
Shares in accordance with the provisions of Section _____ of the FBCA unless and until such
holders fail to perfect or effectively withdraw or otherwise lose their rights to appraisal and
payment under the FBRCA. If, afier the Effective Time, any such holder fails 1o perfect or
cffectively withdraws or loses such right, such Dissenting Shares shail thereupon be treated as if
they had been converted into and to have become exchangeable for, at the Effective Time, the
right 1o receive the Merger Consideration payable in respect of Shares for which no election to
receive cash or stock has been made, withoot any interest thereon. Notwithstanding anything to
the contrary contained in this Section 2.1(¢), if this Agreement is terminated prior to the

Effective Time, then the right of any stockholder to be paid the fair value of such stockholder’s
Dissenting Shares pursuant to Section - _of the FBCA shall cease. The Company shall give
Parent {i) prompt notice of any written demands received by the Company for appraisal of
Dissenting Shares, withdrawals of such demands and any other instruments served pursuant to
the FBCA which are received by the Company relating to such bolder’s rights of appraisal, and
(ii) the opportunity to direct all negotiations and proceedings with respect to demands for
appraisal under the FBCA. The Company shall not, except with the prior written consent of
Pazent, make any payment with respect to any demand for appraisal or offer to settle or settle any

such demands. e
b i o

()  Mereer Sub Membership Interests. Each membership interest in Mergcrf-

Sub issued und outstanding immediately prior to the Effective Time shall remain issued and- .
oulstandmg from and after the Bffective Time as the membership interests of the Surviving® ,‘.f
Entity in the Merger. ' fo e
Frrs Ot
(&)  Adjustments, 1f after the date hereof and prior to the Effective Time] (1)‘:
the Company pays a dividend in, splits, combines into a smaller number of shares, or 1ssuer,‘by
reclassification any shares of Company Commen Stock {or undertakes any similar act) or (u) :
Parent pays a dividend in, splits, combines into a smaller number of shares, or'issves by = 1
reclassification any shares of Parent Stock (or undertakes any similar act); then the Mmggr
Congideration shall be appropriately adjusted to provide to the holders of the Company Coramon
Stock the same economic effect as contemplated by this Agréement prior to such action, and as
so adjusted shall, from and after the date of such event, be the Merger Consideration or other
dependent item, as applicable, subject to further adjustment in accordance with this provision.

4] Certificates. From and after the Effective Time, the Company Common
Stock converted into Merger Consideration pursnant to this Section 2.1 shall oo longer remain
outstanding and shall automatically be canceled and shall cease to exist, and each holder of a
certificate previously representing any sush Company Common Stock {a “Certificate™) shall

thercafter cease to have any rights with respect to such Company Common Stock except the right

to recefve the Merger Consideration.

2655585v1
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Section 2.2 Exchange of Cerfifjcates.

()  Exchange. Each holder of shares of Company Common Stock that have
been converted into the right to receive the Merger Consideration, upon surrender to Barl E.
Waxtnan as the Exchange Agent of 2 Certificate (or effective affidavits of loss in ligu thereof),
together with a propcrly compieted letter of transmitial, duly executed and completed in
accordance with the instructions thereto, and such other documents as roay reasonably be
required by the parent, will be enlitled to receive in exchange therefor the mumber of shares of
Parent Stock representing, in the aggregate, shares of Parent Stock. Following the
Effective Time, the Merger Consideration shall be distributed as promptly as practicable {by mail
or, to the extent commercially practicable, made available for collection by hand if so elected by
the surrendering holder of a Centificate) alter receipt by the Exchange Agent of the Certificate
and letter of transmittal in accordance with the foregoing. No interest shall be paid or acerued on
any Merger Consideration, cash in lieu of fractional shates or on any unpaid dividends and
distributions payable to holders of Certificates.

() NoFurther Transfers. Afier the Effective Time, there shail be no fusther
reglstratxon of transfers of shares of Company Common Stock. Froem and afler the Effective
Time, the holders of Certificates representing shares of Company Common Stock outstanding |
immediately prior to the Effectivé Time shall ceass to have any rights with respect to such sheres
of Company Conmmon Stock excepl as otherwise provided in this Agreement or by applicable
laws. If, after the Effective Time, Certificates are presented to the Exchange Agent or Parent,
they shall be canceled and exchanged for the consideration provided for, and in accordance with

the procedwres set forth in' this Article IL

() Lost, Stolen or Destroved Certificates. If any Certificate shall have been
lost, stolen or destroyed, wpon the making of an affidavit of that fact by the person claiming such
Certificate to be lost, stolen or destroyed and, if required by Perent, the posting by such person of
a bond, in such reasonable amount as Parent may direct, as indemnity against any ciaim that may
be made ngainst it with respect to such Certificate, the Exchange Agent will issue, in exchange
for such lost, stolen or destroyed Certificate, the Merger Consideration to be paid in respect of
the shares of the Company Common Stock represented by sach Certificates as contemplated by 03

this Article II. -
A

ARTICLE I —_

\ W

REPRESENTATIONS AND WARRANTIES OF THE COMPANY <

The Company represents and warrants to Parent and Merger Sub as follows: ;-:2
Section 3.1 Corporate Qrganization. Company is a corporation duly orgamzed, ;
validly existing and in good standing under the laws of the jurisdiction of its orgamzanan and

has the reguisite corporate power and authority to own or lease all of its properties and assets and
to carry on its busingss as it is now being condncted, except (other than with respect to the
Company’s due organization, valid existence and good standing) as would not have a Company
Material Adverse Effect (as defined below). The Company is duly licensed or qualified to do
business in each jurisdiction in which the pature of the business conducted by it or the character

e
265558501
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ot location of the propertics and assets owned or leased by it reakes such licensing or
qualification necessaty, except where the failure to be so licensed or qualified would not
reasonably be expected to have, individually or when aggregated with all other such faihares, a
Mauterial Adverse Effect (as defined below) on the Company (“Company Material Adverse
Effect”). Asused in this Agreement, the term “Material Adverse Effect” means, with respect to
the Company, on the one hand, or Parent, on the other hand, & material adverse effect on (i) the
ability of the Company, on the one hand, or Parent and Merger Sub, on the other hand, to
consummate the Merger, or (ii) the business, resuits of operations or financial condition of such
party and its subsidiaries, taken as a whole, except to the extent such material adverse effect
under this clause (ii) results from (A) any changes in general United States or global economic
conditions, or (B) any changes in conditions generally affecting any of the industries in which
such party and its subsjdiaries operale, except to the extent such changes in conditions have a
disproportionate effect on such party or its subsidiaries, teken as a whole, relative to others in
such industries.

Section 3.2 Capitalization.

(2}  The suthorized capital stock of the Company consisis of One Thousand
(1 OGO) shares of Company Common Stock, One Hundred (100) of which are ewed by Earl E.
Waxman.

(vt}  The Company does not own any subsidiaries.

Section 3.3  Authority.

2

) {a) The Company has all necessary corporate power and authority to execuie
and deliver this Agteement and to consummate the trangactions contemplated hereby subjcct ta
obtaining the affirmative vote in favor of adopting this Agreement end approving the Merger by
the holders of a majority of the putstanding shares of Company Common Stock (the “Company
Stockholder Approvals™). The Company Steckholder Approvals are the only votes of the ¢ o ’C?_
holders of any class or series of the Company®s securities necessary to approve this Agrecment;
the Merger and the other transactions contemplaied hereby. The execution, delivery and L, e
pezformance by the Company of this Agreement, and the consumnmation by it of the transacuons
contemplated hereby, have been duly authorized by iis Board of Ditectors and, except for - ,J 2
obtaining the Company Stackholder Approvals, no other corporate action on the part of the .
Company is necessary to authorize the exacution and delivery by the Company of this 4
Agreement and the consummation by it of the transactions contempiated hereby. This
Agreement has been duly executed and delivered by the Company and, assuming due and valid
authorization, execution and delivery hereof by the other parties thersto, constitutes a valid and
binding obligation of the Company enforceable aguinst the Company in accordance with its
terms, except that such enforcesbility (i) may be limited by bankruptey, insolvency, moratorium
or other similar Jaws affecting or relating to the enforcement of creditors” rights generally and
{ii) is subject 1o general principles of equity,

LS:f ®d 0€ 3308402

“{b)  The Board of Directors of the Company bas approved and taken all
corporate action required to be faken by the Board of Directors for the consummation by the
Company of the transactions contemplated by this Agreement.

-5
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Section 3.4  Consents and Approvals; No Violatipns.

(2)  Except for {i) the filing of the Certificates of Merger with the Delaware
Secretary of State and Florida Secretary of State pursuant 1o the FBCA and the DLLCA, and (i)
the Company Stockholder Approvals no consents or approvals of, or filings, declarations or
registrations with, any federal, state or local court, administrative or regulatory agency or
commission ot other governmental authority or instrumentality, domestic or foreign (each a
“Governmental Enfity™), are necessary for the consummation by the Company of the transactions
contemplated hereby, other thai such other consents, approvals, filings, declarations or
registrations that, if not obtained, made or given, would not reasonably be expecied to have,
individually or.in the aggregate, a Company Material Adverse Effect.

()  Neither the execution and delivery of this Agreement by the Company nor
the consummation by the Company of the ransactions contemplated hereby, nor compliance by
the ("mnpany with any of the terms or provisions hereof, will (i) conflict with or violate any
provision of the Company Charter or Company Bylaws or (i) assuming that the authorizations,
consents and approvals referred to in Section 3.4(a) and the Company Stockholder Approvals are
dnly obtained in accordance with the FBCA, (x} violate any statute, code, ordipance, role,
regulation, judgment, order, writ, decree or injunction applicable to the Company or any of its
subsidiaries or any of their respective properties or assets, or (¥) violate, conflict with, result in
the loss of eny material benefit under, constitute a default (or an event which, with notice or
lapse of time, or both, would constitute a defanlt) under, resulf in the termination of or a right of
termination or cancellation under, accelerate the performance required by, or result in the
creation of any Lien upon any of the respective properties or assets of the Company or any of its
subszidigries under, any of the terms, conditions or provisions of any note, bond, mortgage,
indenture, deed of trust, license, Jease, agreement or other instrament or obligation to whwh the
Company or any of its subsidiaries is a party, or by which they or any of their respective ::n. B3
properties or agsets may be bound or affected, except, in the case of clause (ii) above, for suchf poons
violations, conflicts, breaches, defaxlis, losses, terminations of rights thereof, acueleratxons or v
Lien creations which, individually or in the agpregate, would not reasonably be expected t6 havc o

a Company Material Adverse Effect. & )
S :

. L :,u, U

Section3.5  Lepal Procesdings. o ) ;

fe) . P
@) There is no action, sujt or proceeding, claim, arbitration or: mvestxg;-tlon —
pendmg or, to the Company’s knowledgs, threatened against the Company and the Company A5 py
—

not nor is a party to any action, suit or proceeding, arbitration or investigation, in each cage '
which, individually or in the aggregate would reasonably be expected to have a Company
Matcna[ Adverse Effect.

& Thereispo injuncticn, order, judgment, decree or regulatory restriction
imposed upon the Company, any of its subsidiaries or the assets of the Company or any of its
subsidiaries which, individually or when aggregated with all other such injunctions, orders,
judgments, decrees and restrictions, would reasonably be expected to have 2 Company Material

Adverse Effect.

2655585v1
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Section 3.6  Cornpliance with Applicable Law. The Company hold all material
licenses, franchises, permits and authorizations necessary for the lawfal conduet of their
respective businesses as presently conducted and are in compliance with the terms thereof,
except where the fatlure to hold such license, franchise, permit or authorization or such
noncompliance would not, individually or when aggregated with all other such failures or
nencompliance, reagonably be expected to have a Company Material Adverse Effect, and (b) the
Company does not know of, or has not received notice of, any material violations of any
applicable law, statute, order, rale, regulation, pelicy and/or guideline of any Govemmental
Entity relating to the Company or any of its subsidiaries, which, individually or in the apgregate,
would reasonably be expeocted to have a Company Material Adverse Effect.

Section 3.7  Environmental Matters, There ure no legal, administrative, arbitral or
other proceedings, claims, actions, causes of action, required environmental remediation
activities or, to the knowledge of the Compaay, governmental investigations of any natire
secking to impose, or that reasonably would be expected to result in the imposition, on the
Company of any lizhility or obligations arising under common taw standards relating to
environmental protection, humsn health or safety, or under any local, state, {federal, national or
supernational environmental statute, regulation or ordinance, including the Comprehensive
Environmental Response, Compensation and Liability Act of 1980, as amended (collectively,
“Environmental Laws™), pending or, to the kmowledge of the Company, threatened, against the
Company which liability or obligation would have or would reasonebly be expected to have a
Company Material Adverse Effect. Neither the Company is not subject to any agreement, order,
judgrsent, decree, letter or memorandum by or with any cout, governmental guthority,
regulatory agency or third party imposing any material lisbility or obligations pursuant to or,
under any Environmental Law that would have or would reasonably be expected to have aa—w -

,;-_

Company Material Adverse Effect. . .t
‘X‘.w »11,4

Section 3.8  Tax Returns and Tax Payments. (a) the Company bas timely filed ali:’. iy
material Tax Retwrns (as defined below) required to be filed by it, (b) the Company has paid, all
Taxes (as defined below) shown to be due on such Tax Returns, (c) the Company has not heen-
granted any request that remains in effect for waivers of the time to assess any Taxes, (d) no
claim for unpaid Taxes has been asserted against the Company writing by a Tax authority wh.xch
if resolved in a manner unfavorable to the Company, would reasonably be expected to have; ™.
individuaily or in the aggregate, a Company Material Adverse Effect, (e) there are no Llcns for
Taxes upon the assets of the Company or any subsxd:ary, except for Liens for Taxes not yet due
and payable or for Taxes that are being disputed in good frith by appropriate proceedings and

. with respect to which adequate reserves have been taken, (£) no audit of any material Tax Return
of the Company or any of its subsidiaries is being conducted by a Tax authority and (g) the
Company does not have any liabitity for Taxes of any pemson (other than the Company) under
Treasury Regulation Section 1.1502-6 (or any comparable provision of state, local or forcign
law). As used herein, “Taxes” shall mean all taxes of uny kind, including those on or measured
by or referred to as income, gross receipts, sales, use, ad yalorem, franchise, profits, license,
value added, propecty or windfall profits taxes, customs, duties or similar fecs, assessments or
charges of any kind whatsoever, together with any interest and any penalties, additions to tax or
additional amounts imposed by any govemmental authority, domestic or foreign. . As used
hetein, “Tax Return” shall mean any return, report or statement required to be filed with any

-
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governmental anthority with respect 1o Taxes, As used herein, “Code” shall mean the Code and
the Treasury Regulations promulgated thereunder.

Section 3.9  Board Recommendation The Board of Directors of the Company, ata
meeling duly called and held, has {A) unanimously approved this Agreement (including all terms
and conditions set forth herein) and the transactions contemplated hezeby, including the Merger,
(B) determined that the Merger is advisable and that the terms of the Merger are fair {6, and in
the best interests of, the Company's stockholders, and (C) resolved to recommend that the
Company’s stockholders approve and adopt this Agreement and the Merger.

ARTICLE IV

REPRESENTATIONS AND WARRANTIES
OF PARENT AND MERGER SUB

Parent and Merger Sub jointly and severally represent and warrant 1o the Company as
follows:

Section4.1  Corporate Organization. Parent is a corporation and Merger Subisa
limited Hability company, and each js duly organized, validly existing and in good standing
under the laws of the State of Delaware and has the requisite corporate or limited Hability i
company power and authnnty, as apphcablc to own or lease all of its propert:es and asscts and

- 5

mdmdually or in the aggregate, a Parent Material Adverse Bffect. _J,’

-’f"

Section 4.2 " Authority. Each of Parent and Merger Sub has all necessary corporate of
3 f’"J

limited liability company power and authority, as applicable, to execute and deliver this e
Agreetnent and to consumimate the transactions contemplated hereby, The execulion, delivery:

and performance by Parent of this Agreement, and the consummation of the transactions ::;"I,‘
contemplated hereby, have been duly anthorized and approved by its Boards of Directors. :The;

execution, delivery and performance by Merger Sub of this Agreement, and the consumuation

of the transactions comtemplated hereby, have been dufy anthorized and approved by Parent and

the sole member of Merger Sub. No other corporate or limited liability company action, as
applicable, on the part of Parent or Merger Sub is necessary to authorize the exccution and
delivery by Parent and Merger Sub of this Agreement and the consummation by them of the
Merger. All corporate or limited liability company actions, as applicable required to be taken by
the Boards of Directors of Parent and the sple member of Merger Sub to approve the Merger and

the recommendation to the stockholders of Parent to vote in favor of the Merger have been taken.

The approvel of the holders of a majority of the outstinding shares of Parent Stock, is the only
votes of the holders of auy clasa of the sccurities of Parent necessary to approve the Merger.

Section 4.3 This Agreemeni has been duly exccuted and delivered by Parent and
Merger Sub, and, essuming due and valid authorization, execution and delivery hereof by the

Comapany, is a valid and binding obhgauon of each of Parentt and Merger Subjenforceables s v it s

against each of them in accordance with its terms, except that such enforceability may be limited

26555835v1
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by (a) bankruptcy, insolvency, moratorium: or other similar laws affecting or relating 1o the
enforcement of creditors’ rights generally or (b) general principles of equity.

Section4.4  Capitalization. The authorized capital stock of Parent consists of Ten
Thousand (10,000} shares of Parent Common Stoclk. As of December 15, 2010, there were
Seven Hurxired Fifty (750) shares of Parent Comunon Stock, issued and outstanding all owned by
Barl Waxman. Except as set forth above, no shares of capital stock or other equity securities of
Parent are issued, reserved for issuance or outstanding. All of the issued and outstanding shares
of Parent Stock have been, and any shares of Parent Stock issued acquire Parent Stock will be,
duly authorized and validly issued and are or will bs fully paid, nonassessable and fiee of
preemptive rights. Except as set forth above, as of the date hereof, there are not, and as of the
Effective Time there will not be, any outstunding securities, options, warrants, calls, rights,
commitments, agreements, derivative contracts, forward sale contracts or undertakings of any
kind to which Parent it a party, or by which Parent is bound, obfigeting Parent to jssus, deliver or
sell, or cause to be issued, delivered or sold, additional shares of capital stock or other voting
securities of Parent or obligating Parent to issue, grant, extend or enter into any such secunty, ‘":":’
option, wacrant, call, right, commitment, agreement, derivative contract, forward sale contract or’
mdeﬂakmg. or obligating Parent to make any payment based on or resulting from the valte or M
price of the Parent Stock or of any such security, option, warrant, call, right, commxtmcnt,‘f’ =7

agreement, derivative contract, forward sale contract or undertaking. l(_:w_: T P
_ i
Section 4.5  Consents and Approvals; No Violation. b o -
e ")
(8)  Bxcept for the filing of the Certificate of Merger with the Delawm'e T

Secretary of State and Florida Secretary of State purstiant to the FBCA and the DLLCA ng} -+ 1
consenis or approvals of, or filings, declarations or registrations with, any Governmental Entxty

are necessary for the consummation by Parent and Merger Sub of the transactions comtemnplated
hereby, other than such other consents, approvals, filings, declarations or registrations that, if not
obtained, mede or given, would not reasenably be expected to have, individunlly or in the

apgregate, a Material Adverse Effect on Pereut (a *“Parent Matcrial Adverse Effect’™.

(b}  Neither the execttion and delivery of this Agreement by Parent or Merger
Sub, nor the consummation by Parent or Merger Sub of the transactions contemplated hereby,
nor compliance by Parent or Merger Sub with any of the terms or provisions hereof, will (i)
conflict with or violste any provision of the Certificate of Incorporation or Bylaws of Parent or
the certificate of formation or operating agreement of Merger Sub or (ii) assuming that the
authorizations, consents and approvals referred to in Section 4.4(a) are cbtained, (A) violate any
siatute, code, ordinance, rule, regulation, judgmment, order, writ, decree or injunction applicable to
Parent, Merger Sub or any of their respective properties or assets, or {B) violate, conflict with,
result in the loss of any material benefit under, constitute a default (or an event which, with
notice or [apse of time, or both, would constitute a default) under, result in the tsrmination of or 2
right of termination or cancellation under, accelerate the performence required by, or result in the
creation of any Lien upon any of the properties or assets of Parent or Merger Sub under, any of |
the terms, conditions or provisions of any note, bond, mortgage, indenture, deed of trust, license,
lease, agreement or othér mstniment or ebligation to which Parent or Méiger Sub'is’d party, or
by which they or any of their respective properties or assets may be bound or affected, except, in
the case of clause (ii) above, for such violations, conflicts, breaches, defaults, losses,

9.
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ferminations of rights thereof, accelerations ur Lien creations which, individually or in the
aggregate, would not reasonably be expecied 10 have a Parent Material Adverse Effect,

Section 4.6  Mexger Sub’s Operation. Merger Sub was formed solely for the purpose
of engaging in the transactions contemplated hereby and has not enpaged in any business
activities or conducted any operations other than in connection with the iransactions
contemplated hereby. All of the issued and outstanding membership interests of Merger Sub
have been validly issued, are fully paid and nonassessable and are owned a3 of the date hereof,

- and will be owned, as of the Closing Date, either directly or indirectly, by Part:nt, free and clear
of any Liens.

Section 4.7  Stock Ownership. As of the date hereof, neither Parent nor any of its
subsidiaries beneficially owns any shares of Company Commeon Stock. )

ARTICLEY - et

oy
. g
COVENANTS ot
=ir

Section 5.1  Conduct of Businegses Prior to the Effective Time. Except as cxprml
conternplated or permitted by this Agreement, or as required by applicable law, rule or 3 _"E :
regulation, during the period from the date of this Agreement to the Effective Time, unlcssm
"Parert otherwise agrees in writing, the Company shall, and shall cause its subsidizries to,in'all
materal respects, conduct its business in the usuaL rcgulaz and ordmary course cons:s!ent wnh

services of its present officers and key employees. Without limiting the generahty ofthe’
foregoing, as expressly contemplated or permitted by ihis Agresment, or as required by
applicable law, rule or regulation, during the period from the date of this Agreement to the
Effective Time, the Company shall not, without the prior written consent of Parent in each
instance (such consent, solely in the case of clauses (), (c) and (d} below, notto be mm:asunably
withheld or delayed):

(8 (i) issue, soll, grant, dispose of, pledge or otherwise encumber, or
authorize or propose the issuance, sale, disposition or pledge or other encumbrance of (A} any
additional shares of its capital stock or any securities or rights convertible inio, exchangeable for,
or evidencing the right to subscribe for any shares of its capital stock, or any rights, warrants,
option, calls, commitments or any other agresments of any character to purchase or acquire any
shares of its capital stock or any securities or rights convertible into, exchangeable for, or
evidencing the right to subscribe for, any shares of capital stock of the Company or any of its
subsidiaries, or (B) any other securities in respect of, in lieu of, or in substitution for, any stares
of capital stock or options of the Company on the date bereof; (ii) redeem, purchase or otherwise
acquire, 0T propose to redeern, purchase or otherwise acquire, any of the outstanding shares of
capital stock of the Company (other than pursuant to the Company Benefit Plans); or (iif) split,
combine, subdivide or reclassify any sharés of its capital stock or declare, set aside for payment
or pay any dividend, or make any other actaal, constructive or deemed distribution, in respect of
any shares of its capital stock or otherwise make any payments to itg stockholders in their
capacity ns such;

-10-
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) other than in the ordinary course of business consistent with past practice,
incur any indebtedness for borrowed money or gnarantee any such indebtedness or make any
loans, advances or capital contributions to, or ipvestments in, any other person other than the
Company or its direct or indirect wholly owned subsidiaries, except pursuant to contracts or
agreements iri force at the date of this Agreement;

(c)  sell, transfer, mortgage, encumber or otherwise dispose of any of'its
properties or assets except (i) in the ordinary course of business consistent with past practice, or
(ii) pursuant to contracts or agrecments in force at the date of this Agreement;

({d)  other than in the ordipary course of business consistent with past practice,

make any material acquisition or Investinent in a business erther by purchase of stock or
securities, merger or consolidation, contributions fo capital, loans, advances, property transfers,
or purcheses of any praperty or assets of any other individual, corporation or other entity other
than a direct or indirect wholly owned subsidiary of the Compamy, except pursuant to contracts
or apreements in farce at the date of this Agreement;

(e) increagé in any manner the compensation of any of its dircctors, officers or

employees or enter into, establish, amend or terminate any Companty increases in salaries, wages

and Lenefits of employees who are not directors or executive officers of the Company madc in =
the ordinary course of business and in a8 manner congistent with pest practice; g ..j_ t. ﬁ
_‘_I_ et I":F"I
f) srend its charier, bylaws, or similar organizational dociments; or‘; &3
LI )
‘ ()  meke any commilment 10 take any of the actions prohibited by 1h1‘s£ §ectmrf3
5.1, , Lo g
Fen  F
Section 5.2 Stockholders” Meeting. ’:} ‘ff 'y

m .

(@)  The Company, acting through its Board of Directors, shall, in accordam.e
with applicable law hold a special meeting of its stockholders for the purpose of considering and
taking action upon this Agreement (the “Special Meeting™) as soon as practicable following the
date hereof, .

—d

Section 5.3  Natification of Certain Matters. The Company shall give prompt notice to

Parent if any of the following occur after the date of this Agreement: (i) receipt of any notice or
other commmunication in writing from any person alleging that the consent or approval of such
third party is or may be required in cormection with the fransactions contemplated by this
Agreement; (ii) receipt of any notice or other communication from any Governmental Entity in
connection with the transactions contemplated by this Agreement; or (iii) the ocenrrence of an
gvent which would or would be reasonably likely in the furure to (A) have a Company Material
Adverse Effect or prevent or delay the consummation of the Merger or (B) canse any condition
1o the Merger o be unsatisfied; provided, however, that the delivery of any notice pursuant to
this Section 5.5 shal! not limit or otherwise affect the remedies of Parent and Merger Sub
available hereunder.

X -11-
265558571



Fax Server 12/30/2010 9:50:58 AM PAGE 20/027 Fax Server

Section 5.4 Access to Information.

(a)  Upon reasonable notice and subject to applicable laws relating to the
exchange of information, the Company shal, and shall cause each of its subsidiaries to, aflford to
the officers, employees, accountants, counsel and other representatives of the Parent, during
normal business hows during the period prior to the Effective Time, reasonable access to all its
properties, books, contracts, commitments and records, and to its officers, employees,
accountants, counsel and other representatives and, during such period, the Company shall, and
shall cause its subsidiaries to, make available to Parent (i) a copy of each report, schedule,
registration statement and other document filed or received by it during such period pursuant fo
the requirements of federal securities laws and (ii) all other information concerning its business,
properties and personnel as such other party may reasonably request.

' (b)  No investigation by any of the parties or their respective representstives
shall affect the representations, warranties, covenants or agreements of any other party set forth
herein.

{c) The information provided pursuant to Section 5.4(a) shall be used solely
for the purpose of the transactions contemaplated hereby, and unless and until the Merger is .
consummated, such information shall be kept confidential by Parent and Merger Sub, except that
the information provided pursuant to Section 5.4(a) or portions thereof may be disclosed 1o those
of Parent’s and Merger Sub’s or their affiliates” directors, officers, members, employees, agents
and advisors (collectively, the “Representatives”) who (i) need to know such information for the
purpose of the transactions contemplated hereby, (ii) shall be advised by Parent or Merger Sub,
as the case may be, of this provision, (i) agree to hold the information provided pursuant to
Section 5.4{z) as confidential and (iv) agree with Parent and Merger Sub to be bound by.the
provmxons hercof. Parent and Merger Sub jointly agrea to be rcsponmble for any breach’ o[' ‘hlsg

ol) all infermation provided pursnant to Section 5. 4(5;) 2‘".,:; 8 CQ';
o
Pt - <o

Section 5.5 vrther Assurances. [
-

(8)  Subject to the terms and conditions of this Agreement, each of Parent and®
the Company shall, use all reasonable best efforts (i) to take, or cause to be taken, all adtiohs 7=
necessary, proper or advisable to comply promptly with all Iegal requirements which may be m
imposed on such party or its subsidiaries with respect to the Merger and, subject to the~
conditions set forth in Axticle VI hereof, to consummate the transactions contemnplated by this
Agreement, including {he Merger, as proroptly as practicable and (if) to abtain {and to cooperate
with the other party to obtain) any consent, authorization, order or approval of, or any exemption
by, any Governunental Entity and any other third party which is required to be obtained by the
Comparny or Parent or any of their respective subsidiaries in connection with the Merger and the
other iransactions contemplated by this Agreement, and to comply with the terms and conditions
of any such consent, authorization, order or approval,

) Subject to the terms and conditions of this Agreement, each of Parent and
the Company shall nge all reasonable best efforis to take, or cause to be taken, ali actions, and to

q2-
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da, or cause to be done, all things necessary, proper or advisable to consuramate and make
effective, as soon as practicable after the date of this Agreement, the transactions conternplated
hereby, including using all reasonable efforts to lift or rescind any injunction or restraining order
ot other order adversely a.ﬁ'ecting the ability of the parties to consumpmate the transactions
contemplated hereby and using all reasonable efforts to defend any litigation seeking to enjoin,

prevent or delay the consummation of the transactmns contemplated hereby or seeking material
damages.

()  Notwithstanding Section 5.5(a) or 5.5(b} or any other provision of this -
Agreement to the contrary, in no event shall Parent or its subsidiaries (including Merger Sub) or
affiliates be required to agree to (i) any prohfbition of or limitation on its or their ownership (or
any limitation that would materially affect its or their operation) of any portion of their
respective businesses or assets, (ii) divest, hold separate or otherwise dispose of any portion of
its or their respective businesses or assets, (iii) any limitation on its or their ability to effect the
Merger, or the ability of the Company (or Merger Sub} or its or their respective subsidianes to
acquire ot hold or exercise full rights of ownership of any capital stock of any material
subsidiary of the Company, or (iv) any other limitation on its or their ability to effectively
sontrol their respective businesses or any limitation that would materiaily affect its or their
ability to control their respective operations.

Section 5.6  Additional Agreements.. In case at any time after the Effective Tirae any
further action is necessary or desirable to carry out the prrposes of this Agreement ot to vest the
Surviving Entity with full title to all properties, assets, rights, approvals, immunities and
franchises of any of the parties to the Merger, the proper officers and directors of each party to
this Agreement and their respective subsidiaries shall take all such necessary action a3 may be
reasonably requested by, and at the sole expense of, Parent.

Section 5.7  Pre-Closing Restructaring. Parent will make (or not make) or cause to be
made (or not be made) such entity classification elections uader the Code, convert any corporate
entities into L1.Cs under state corporate law, or do such other restructiring, as may bo neccssary =~
to enable the Merger to be treated ag a merger into a corporation wholly owned by Parent ‘fe

U.S. federal income tax purpnsm ??1 g
= "
Section 5.8 Parent Stock\Approval. c; i
,1 [
Parent, acting through its Board of Directors, shall, in eccordance wﬂh‘“ e
applicable law hold a special meeting of its stockholders, as soon as practicable following the A ?: N
date hereof, for the purpose of considering and voting npon the approval of the Merger. . '
' ARTICLE VI e

CONDITIONS TO THE MERGER

Section 6.1  Conditions t *s Obligation To Effect the Merger. The
rc:spechve cbligation of each party to efﬁzcttbe Merger shall be subject to the satisfaction on or
prior to the Closing Date of each of the following conditions:

L FRLAL S _,_1 gl
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(a) Stockholder Approval. The Company Stockholder Approx;als shall have
been obtained. '

(t)  Statutes and Injunctions. No statute, rule, regulation, judgment, order or
injunction shall have been promulgated, entered, enforced, enacted or issued or be applicable to
the Mezger by any Governmental Entity which prohibits, restrains, or makes illegal the
consummation of the Merper.

. Section6.2 Conditions fo Obligationg of Parent and Merger Sub to Effect the Merger.
The obligations of Parent and Merger Sub to effect the Merger are subject to the satisfactionon
or prior to the Closing Date of the following conditions {which may be waived in whole or in
part by Parent):

(a) The representations and wairanties of the Company set forth in this
Agrecment that are gualified by materiality shall be true and correct in all respects, and the
representations and warranties of the Company set forth in this Agreement tbat arc not so0
qualified shafl be true and correct in all material respects, in cach case, as of the date of this
Agreement and as of the Closing Date as though made on or as of such date (or, in the case of
representations and warranties that address matters only as of a particular date, as of such date),

(b}  The Company shall have performed or complied with, as applicable, all
moaterial obligations, agreements and covenants required by this Agreement to be performed or

complied with by it.

{c)  No statate, rule, regulation, judgment, order or injunction shall have been 5
promulgated, entered, enforced, enacted, jssied or applicable to the Merger by any - -‘qi' ey
Governmental Entity which (1) prohibits, or imposes any limitations on, Parent’s or its 2= ,h = =
subsidiaries® (or Mergstr Sub’s) or affiliates’ ownership (or which imposes any Iumtalmns T .
would materizlly affect its or their operation) of any portion of their respective businesse§ or» < i
assets, (2) imposes any requirernent to divest, hold separate or- otherwise dispose of any partmn .
of their respective businesses or asgets, (3) prohibits or itnposes eny limitation on its or thezm 2 S

ability to effect the Merger, or the ability of the Company {or Merger Sub) or iis or their —
respective subsidiaries 1o acquiré or hold or exercise full rights of ownership of any capital stock )
of any material subsidiary of the Company or {4) imposes limitations on its or their ability"] to1 &—3
effectively control their respective businesses or any limitation which would materially affect its

or their ability to control their respective operations, and no action or proceeding by any

Governmental Entity shall be pending which seeks any of the resulis described in clauses (1)

through (4).

Section 6.3  Conditions 1o Obligations of the Co o Effect the Merger. The
obligation of the Company to effect the Merger is subject to the satisfaction on or prior to the -
Closing Date of the following conditions {which may be waived in whole or in part by the

Company):

(8)  The representations and warrapties of Parent and Merger Sub set forth.in

this Agreement that are quahficd by. materiality shall be frue and correct in all respects, and the R
representations and warranties of Parent and Merger Sub set forth in this Agreement that are not

-14-
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o qualified shall be true and correct in all material respects, in each case, as of the date of this
Agreement and as of the Closing Date as though made on or as of such date {or, in the cagse of
representations and .warranties that address matters only =8 of a particular date, as.of such date)..

(b)  Parent and Merger Siib shall have performed or complied with, as
applicable, all material obligations, agreements and covenants requiired by this Agreement to be
performed or camplied with by each of them, and the Company shall have reccwed a certificate
to such effect sipned on behalf of Parent by an officer of Parent.

Section 6.4  Frustration of Closing Conditions. None of Parent, Merger Sub or the
Company may rely on the failure of any condition to its obligation to consummate the Merger set
forth in Section 6.1, 6.2 or 6.3, a3 the case may be, to be satisfied if such failure was caused by
such party’s failure (subject, in the case of Parent and Merger Sub, to Section 5.7(c}) to use its
reasonable best efforts to consummate the Merger and the other fransactions contemplated by
this Agreement or otherwise comply with Section 5.7.

ARTICLE Vil

TERMINATION

Section 7.1  Termination, Anything herein or elsewhere io the contrary
notwithstanding, this Agreement may be terminated and the Merger contempleted herein may be
akandoned af any time prior o the Effective Time, whether before or after stockholder approvel

thereof:
(a) By the routual consent of the Parent and the Company.

) By either of the Company or Parents _ ‘.__‘ X

(4] if a.ny Governmental Entity shall have issued an order, decreg or]
uling or taken any other actien in each case permanently restraining, enjoining or oﬂ)mmsc
prohibiting the transactions conternplated by this Agreement and such order, decree, nthng or*
other action shall have become final and non-appealable (any such order, decres, ruling or.otHer
action, a “Final Order™); provided that the party seeking to terminate this Agreement shall have
used all reasonable best efforts (subject, in the case of Parent and Merger Sub, to Section 5 T(c))

to challenge such order, decree, ruling or other action; or b =
C"“F"r\

@i} if the Rffective Time shall not have occutred on or before *+*
December 31, 2010 (the “Outside Date™), provided , that, a party may not terminate the
Agroement pursuant to this Section 7.1(b){ii) if its feilure to perform any of ity obligations under
this Agreement results in the failure of the Effective Time to occur by such time, provided, -
however , that the Cutside Date shall be extended day-by-day for each day during which any
party shall be subject to a nonfinal order, decree, ruling or action restraining, enjoining or
otherwise prohibiting the consnmmation of the Merger.

(C) By the Cmﬂlmny: . . . -.:u“‘..','a::y-;.*-.a_';u:..-.-- e

‘ -15-
2655585v1

0§w2

-
RE

LS:]1 K4 g€




Fax Server 12/30/2010 9:50:58 AM DPAGE 24/027 Fax Server

) if the Company Stockholder Approvals shall not have beea
obiained by reason of the failure to obtain the required votes upon a vate held at a duly held
meeting of stockholders or at any adjournment thereof; or

(i) if the representations and warranties of Parent or Merger Sub set
forth in this Agreement that are qualified by materiality shall not be true and correct in any
respect, or if the represerstations and warrantics of Parent and Merger Sub set forth in this
Agreement that are not so qualified shall not be true and correct in al! material respects, in each
case as of the date of this Agreement and as of the Closing Date as if made on such date (or, in
the case of representations and warrantics that address matters only as of a particular date, as of
such date), or either Parent or Merger Sub shall have breached or failed in any material respect to
pecforn or comply with any material obligation, agreement or covenant required by this
Agreement to be performed or complied with by it, which inaccuracy or breach is incapable of
being ciired or has not been cured within thirty (30} business days after the Company gives

written notice of such inaccuracy or breach to Parent.

(d) By Parent:

)] if the Company Stockholder Approvals shall not have been
obtained by reason of the failure to obtain the required votes upon a vote held at'a duly held
meeting of stockholders or at any-adjonrnment thereof; or

- f

(ii) if the representations and warranties of the Company set forth in
this Agreement that are qualified by materiality shall pot be true and comeet in any respect, or if
the representations and warranties of the Company set forth in this Agreement that are not so
qualified shall not be true and cotrect in all material respects, in each case as of the date of this
Agreement and as of the Closing Date as if made on such date (or, in the case of representations
and warranties that address matters only as of a particular date, as of such date), or the Company
shail have breached or failed in any material respect to perform or comply with any materia
obligation, agreement or covenant required by this Agreement to be performed or complied with
by it, which inaccuracy or breach is incapable of being cured or haz nat been cured within thirty
(30) business days after Parent gives written notice of such inaccuracy or breach to the
Company,

Section 7.2 Effect of Termination. In the event of the termination of this Agreement
as provided in Section 7.1, written notice thereof shall forthwith be given to the other party or
parties specifying the provision bereof pursuant to which such termination is made, and this
Agreement shall forthwith become null and void, and there shall be no liability on'the > part-of the

Parent or the Company; provided, however, that nothing in this Section 7.2 shall mhcvc ancﬁ“
party from Lahility for any breach (occurring prior to any such termination) of any of the
RS _—

covenants or agreements set forth in this Agreement. Inie !
e~
[ R (9% e
A L = S
(Tigs ’
- o oy
ren K T
5 - i
ot
£3rm (5]
. e

265558571



Fax Server 12/30/2010 9:50:58 AM PAGE 25/027 Fax Server

ARTICLE Vilt
MISCELLANEOUS

Section 8.1  Amendment and Modijfication. Subject to applicable law, this Agreement
may be amended, modified and supplemiented in any and all respects, whether before or alfter any

vote of the stockholders of the Company contemplated hereby, by written agresment of the
parties hereto at any time prior to the Closing Date with respect to any of the terms contained
herein; provided, howeyer, that no amendment, modification or supptement of this Agreement
shall be made following the adoption of this Agreament by the stockholders unless, to the extent
required, approved by the stockholders.

Section 8.2  Extension; Waiver. At any time prior to the Effective Time, the parties
may [a) extend the time for the performance of any of the oblipations or other acts of the other
parties, (b) waive any inaccuracies in the representations and warranties contained in this
Agreement or in any document delivered pursuant to this Agreement or (c) subject to the proviso
of Section 8.1, waive compliance with any of the agreements or conditions contained in this
Agrecment. Any agreernent on the part of & party to any such extension or waiver shall be valid
only if set forth in an instrument in writing signed on behelf of such party. The failure of any
party to this Agreement to assert any of its rights under this Agreement or otherwise shall not

constituie 4 waiver of such rights.

Scction 8.3  Nonsurvival of Representations and Warranties. None of the

representations and warranties in this Agreement ot in any schedule, insttument or other
document delivered pursuant to this Agreement shall survive the Effective Time.

Section 8.4  Notices. All notices and other communications hereunder shall be in
writing amd shall be deemed given if delivered personally, telecopied (which is confirmed) or
sent by anh overnight courier service, such as Federal Express, to the parties at the following
addresses (or at such other address for a party as shall be specified by like notice):

(2)  if to Parent or Merger Sub, to:

2 Foster Avenhue , -

Gibbsboro, NI 08029 = @

=

(t)  if to Company, to: %g;

-3 ;:"f

2 Foster Avenue o

Gibbsboro, NJ 08029 ;r:’ i

A

"

Section 8.5  Counterparts. This Agrcement may be executed in fwo or more = G

counterparts, all of which shall be consadered one and the same agreement and shall beconie; 3- e
effective when two or more counterparts have been signed by eech of the parties and delivéred to
ths other partics, it being understood that all parties need not sign the same counterpart. S

Section 8.6  Entire Agreement: Third Party Beneficiaries, This Agreement (including

the Exhibits hereto and the documents and the instnunents referred to herein): (a) constitutes the

-17-
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entire agreement and supersedes all prior agreements and understandings, both written and cral,
among the parties with respect to the subject matier hepeof, and {(b) is not intended to confer upon
_any person. other than the parties hereto any rights or remedies hereunder,

Section 8.7  Severability. If any term, provision, covenant or restriction of this
Agreement is held by.a court of competent jurisdiction or other authority to be invalid, void,
unenforceable or against its regulatory policy, the remsinder of the terms, provisions, covenants
and restrictions of this Agreement shall remain in full force and effect and shali in no way be
affected, impaired or invalidated, so long as the economic and legal substance of the transactions
contemplated hereby, taken as a whole, are not affected in a manner materially adverse to any

party hereto. .

Section 8.8  Governing Law, This Agreement shall be 'govemcd and construed in
accordance with the laws of the State of Delaware without giving effect to the principles of
conflicts of law thereof or of any other jurisdiction.

Section 8.9  Assigminent. Neither this Agreement nor any of the rights, interests or
obligations hereunder shall be assigped by any of the parties hereto (whether by operation of law
or otherwise) without the prior written consent of the other parties, except thal Merger Sub may
assign, in its sole discretion, any or all of its rights, interests and obligations hereunder to Parent
ot to any entity that is wholly owned, directly or indirectly, by Parent. Subject to the preceding
sentence, this Agreement shall be binding upon, inure to the benefit of and be enforceable by the

" parties and their respective successors and assigns,

Section 8.10 Headings; Interpretation. The descriptive headings used herein are
inserted for convenience of reference only and are not intended 10 be part of or to atfect the
meaning or interpretation of this Apreement, “Include,” “inchudes,” and “including™ shall be
deemed to he followed by “without limitation™ whether or not they are in fact followed by such -
words or words of like import. “Knowledge” and “knewn™ means the actual knowledge after
reasonable inguiry of the executive officers of the Company or Parent, as the case may be.

Section 8.11 Enforcement: Exclusive Jurisdiction. The parties agree that irreparable
damage would ocour in the event that any of the provisions of this Agreement were not
performed in accordance with their specific terms or were otherwise breached and that any
breach of this Agreement could not be adequately cornpensated in all cases by monetary
damages alone. It is accordingly agreed that the parties shall be entitled to an injunction or
injunctions to prevent breaches of this Agreement and to enforce specificelly the terms and
provisions of this Agreement. Any proceeding arising out of or relating to this Agreement or the
transactions contemnplated-hereby, ineluding the Merger, shall be brought in any court of the
State of Delaware, and each party irrevocably submits to the exclusive jurisdiction of each such
court in any such proceeding, waives any objection it may now or hereafter have to venue or to
convenience of forum, agrees that all claims in respect of the proceeding shall be heard and
determined only in rny such court, and agrees not to bring any proceeding arising out of or
relating to this Agreement or the transactions contemplated hereby, including the Merger, in any
other court. =t
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BACHOF THE PARTIES HERETO

WALYER OF JURY TRIAL,
HEREBY IRRBVOCABLY WAIVES ANY AND ALL RIGHTS TO TRIAL BY JURY IN
ANY LEGAL FROCEBDING ARISING OUT OF OR RELATED TO THIS AGREEMENT OR
THE TRANSACTIONS CONTEMPLATED HEREBY.

IN WITNEBS WHEREOF, Parent, Mergor Sub and the Company have cansad thiy
_ Agreement to bo signad by thelr respective officery therennto duly authorized as 6f the date fivat

written,

ZAS33TSVE

B ]

PARENT:

W

By; :
Rame; Berd B, Weetman
Title:  FProsident

EEW HOLDING COMFPANY, LLC
o

By1/

Narfio: Earl B, Waotpan
Titte: Menager

COMPANY:
IN

ROOM RETAIL SERVICES, INC.
a M/

Name: Farl B, Wacxmas”

Title: President 7 = PR =
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