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FLORIDA DEPARTMENT OF STATE
Sandra B. Mortham
Secretary of State

December 29, 1997

INCON CARE GROUP, INC.
2208 CRESTMOOR DR., #220
NASHVILLE, TN 37215

SUBJECT: FLA-INCON, L.C.
Ref. Number: W97000028768

We have received your document for FLA-INCON, L.C. and your check(s)
totaling $122.50. However, the enclosed document has not been filed and is
being retumed for the following correction(s):

Effective April 23, 1997, the fees to qualify a foreign limited liability company total
$285.00 and breakdown as follows: $250.00 filing fee for the application and
affidavit and $35 registered agent designation fee. An additional $52.50 is due for
each certified copy requested and an additional $8.75 is due for each certificate
of status requested.

The effective day must be specific and cannot be prior to the date of filing.

The document must contain both the street address of the principal office and the
mailing address of the limited liability company.

The document must contain the name, title, and business address of each
managing member or manager who will manage the foreign limited liability
company in the state of Florida. Please insert "MGRM" in the title portion for each
managing member and "MGR" in the title portion for each manager.

An affidavit is required pursuant to section 608.407(2), Florida Statutes, declaring
the following: (1) the limited liability company has at least two members; (2) the
actual amount of cash contributions; (3) the agreed value and a description of
any property other than cash contributed; and (4) the total amount of cash or
property anticipated to be contributed by the members.

Please return your document, along with a copy of this letter, within 60 days or
your filing will be considered abandoned.

If you have any questions concerning the filing of your document, please call
(850) 487-6913.

Diane Cushing
Corporate Specialist Letter Number: 497A00060687

Division of Corporations - P.O. BOX 6327 -Tallahassee, Florida 32314
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FLORIDA DEPARTMENT OF STATE

Sandra B. Mortham
Secretary of State

January 27, 1998

INCON CARE GROUP, INC.
2209 CRESTMOOR DR,, #220
NASHVILLE, TN 37215

SUBJECT: FLA-INCON, L.C.
Ref. Number: W97000028768

We have received your document for FLA-INCON, L.C. and gour check(s)
totaling $285.00. However, the document has not been filed and is being retained
in this office for the following:

We are retumning the attached affidavit because you must give a specific amount
you can not say in excess of.

Please retum your document, along with a copy of this letter, within 60 days or
your filing will be considered abandoned.

If you have any questions conceming the filing of your document, please call
(850) 487-6913.

Diane Cushing
- Corporate Specialist Letter Number: 598A00004507

Division of Corporations - P.O. BOX 6327 -Tallahassee, Florida 32314
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The undersigned person hereby forms a limited

liability
company under the laws of the State of Flefida.
ARTICLE T —
=
NAME, 53
The name and address of the company shall be: -
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FLA-INCON L.C.
1544 Plasentia Avenue
Cordl Gables, FL 33134
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This company is to exist perpetually, commencing on the date

of the filing of these ARTICLES OF ORGANIZATION which is the

Lo

day of January, 1998.

ARTICIE JII

ISTE AND rE JTLIN

The Registered Agent and the street/mailing address of the

principal office ¢of the company shall be:

REGTISTERED AGENT
Michael J. Gerber
1544 Plasentia Avenue
Coral Gableg, FL 33146

IPp i CE/MATLIN DRE
1544 Plasentia Avenue

Q374
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Coral Gables, FL 33134
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ARTICIE IV :ﬂ-;

ADMISSTION OF ADDITIONAL MEMRBERS

The members shall
admitted,

23
only allow additional members

> -

toe be.

upeon unanimols assent. The members reserve the right to
set the cash and other contribution reguirements for new members.

ARTICIE V

RIGHT TQ CONTINUE BUSINESS

The remaifiifig members of the company shall be authorized to
continue the business following the death, retirement,

expulsion, bankruptcy or dissolution of a member;

resignation,
other occurrence that acts to terminate the continued membership of
a member of the company.

including any

ARTICLE VI

MANAGEMENT OF THE COMPANY

individuals are as follows:

The managément of the company is reserved to the members. Th
managing mewbers, managers shd Florida business addresses of those

e
1) w.

Barry Goodman, MGRM, 1544 Plasentia Avenue,
Gables, FL 33134,

Coral




2} Richard Miles, MGRM, 1544 Plasentia Avenue, Coral Gables,
FL 33134.

3) Michael J. Gerber, MGR, 1544 Plasentia Avenue, Coral
Gables, FL 33134. .
ECUSM L

ARTICIE VII o=
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No contract between this company and another company or

3

another individual shall be invalidated by reason of the fact that

one or more of the officers or directors of this company are
officers. or directors of the said other company,

or by reason of
the fact that one or more of the officers or directors of this

company may be the other individual or individuals contracting with.
this company.

ARTICIE VIIJ
NDOMEN

These ARTICLES OF ORGANIZATION may be amended in the manner
provided by law.

Every amendment shall be approved by majority
vote 0f the menmbers.

IN WITNESS WHEREOF, the undersigned has set his hand and seal
Tlary, 1998.




Mlagael J. Gerber

STATE QOF FLORIDA
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CCUNTY QF DADE ;_:;F;!‘ Cé))
BEFORE ME, a Notary Public, perscnally appeared Michael J.
Gerber, to me known to be the person described as the person
executing these . ARTICLES OF ORGANIZATION or has produced
fﬁ[JZ. ' as ildentification and who executed the
foregoing ARTICLES OF ORGANIZATION,

and acknowledged before me that
he subscribed to these ARTICLES OF ORGANIZATION and did/did not
take an cath.

WITNESS my hand and official seal at Dade County,
this KQO0 day of January,

Florida,
'1998:

My Commission Expires: AL?’Q;A%F'

A 78

NOTARY PUBLIC

Pritpal 8 Ahdi
Motary Publlc, State of Florda
My CommNExplres Aug 11, 2000

Bonded Thru: Official Notary Serwce
-(800) 723-0121

ERE



In purSuance of Chapter 608.415, Florida Statutes, the
following is submitted, in compliance with said statute:

That FLA-INCON L.C., degiring to organize under the laws of
the "State of Florida, with its initial registered office, as
indicated in the ARTICLES OF CORGANIZATION, has named Michael J.
Gerber, 1544 Plasentia Avenue, Coral Gables, FL 33134, County of
Dade, State of Florida, as its agent to accept service of process

within this State.

WLED
Having been named to accept service of process for the above
stated Company, at the place designated in this certificate, the
undersigned hereby agrees to act in this capacity, is familiar with
the requirements of this undertaking, and agrees to comply with the

provisions. of said statute relative to keeping open said office.

&2

Mﬁphﬁél J. Gerber




MEMORANDUM OF AGREEMENT
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This Memorandum of Agreement is entered this _]if day of c_chau k(19973b§7f éndz‘
between Incon Care Group, LLC, Incon Care Group, Inc., Incon Partners, Inc., and Soutﬁggfre «
Management Services, Inc., relating to that certain Joint Venture Agreement of even datez 7 D
ZAN
The purpose of this Memorandum of Agreement is to affirmatively state and for all parties
to agree, to the amendment in the Joint Venture Agreement that SouthCare Management
Services, Inc., will replace the entity Incon Partners, Inc., as a member of the Florida Limited
Company to be formed and named FL-INCON, LC and that Incon Care Group, Inc., will replace
the entity, Incon Care Group, LLC, as a member of the Florida Limited Company to be formed
and named FL-INCON, LC. By the representative signatures below, the parties capitulate to the
above described amendment.

Incon Care Group, LLC Incon Partners, Inc.

Byl ) -[/%w«:) 93075@;«:-»-_ - BY: m}@ ‘
Irs: | Pres. - - ITs: /st‘mfw )
SouthCare Management Services, Inc. Incon Care Group, Inc.

' BY: WI A

ITS: /ﬂ—% Sa«/M




JOINT VENTURE AGREEMENT

is

THIS JOINT VENTURE AGREEMENT entered into and made

effective as .of Dec L1993 , by and between Incon Care Group,
L.L.C., a Tennessee limited liability company, and Incon Partners,
Inc.+ a Florida corporation,. The joint wventurers are smmgt&mes

herein referred to individually as a "Member" and Collecﬁi§§l§’as'
the "Members". T M

=g 1
ARTICLE T e oo T
ms W
FORMATION, PURPOSE AND INDUCING REPRESENTATIONS " | = =
| Al
[t €
Section 1.1 Name of business organization. = o
LT o

The business organization described in and formed pursuant to
the terms and conditions of this Agreement will be a Florida
Limited Liability Company, as authorized by the Florida Limited
Liability Company Act, F.S. Chapter 608, (the "LLC") which shall
conduct its affairs under the name of FLA-INCON LC, or such other
name or names as may be agreed to from time to time by the Members.
The Members shall execute, publish and record any required notice
of the use of -such fictitious name under which the LLC may be
lawfully operated.

Section 1.2 Principal QOffice.

The principal business office of the LLC shall be located for
the present time in Palm Beach County, Florida, but such location
may be changed or expanded from time to time by decision of the
Members. S .

Section 1.3 Ierm of Existence.

The LLC shall commence on the date set forth in the preamble
to the document creating the entity, as filed with the Florida
Secretary of State and shall remain in existence until properly
terminated and dissolved as provided in ARTICLE IX below or by
operation of law.

Section 1.4 Formation. Purpose and Scope.

The LLC is being formed and operated in accordance with the
provisions of this Agreement and, where not in conflict with the
terms hereof, the Florida Limited Liability Act, as amended from
+ime to time. The membership of the LLC will be constituted between

-1-
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the incorporation of two (2) corporate entities, Incon Caféfﬁrogg,'fl‘ .
L.L.C, a Tennessee limited Liability Company that will fcont ol v
seventy percent (70%) of the membership of the LIC and ‘Incea [T o
Partners, 'Inc., a Florida Corporation (that will controlf%ﬁ;rtg, o
percent (30%) of the LLC. o s
A B

LLC activities shall be limited to the acquisiBien, B
development, renovation, operation, management, lease and/or Fale
of that certain business operation which provides medical care
relating to the diagnosis and treatment of fecal and urinary
incontinence . {the “Business”) Nothing in this Agreement shall be
deemed to restrict in any way the freedom of any Member to conduct
any other business or activity without any accountability to the
LLC -or. the other Members, even 1f such business or activity
competes with the business of the LLC. No Member, or constituent of
any Member shall be allowed to compete (defined as providing
incontinence  therapy, or being involved with any entity that.
provides such services, as a partner, officer, director or
shareheclder) within Broward County, Florida during any period of
time that any related Member possesses at least a ten percent (10%)
interest in the LLC. If a members interest in the LLC drops below
ten percent (10%), this agreement not to compete in Broward County,
Florida shall be for a term of six (6) months. . EXcept as expressly
provided in this Agreement, no Member shall have any actual
authority to act for, or assume any obligations or responsibility
on behalf of, the other Member or the LLC.

Section 1.5

In order to induce the other to enter into this Agreement,
each . Member = makes the representations and warranties, as
applicable, set forth below and does hereby agree to indemnify and
hold  each. other harmless from any and all loss, expense or
liability that any other may suffer as a result of any inaccuracy
as of the date hereof in such representations and warranties:

(a) The corporate Members of the LLC will be lawfully
incorporated and in good standing under the law of that
entity’s state, and have the power. to contract and to conduct
the Business. The execution and delivery of this Agreement
has been properly approved by the Board of directors of the
Members. This Agreement constitutes the legal, valid and
binding obligation of .the Members, *enforceable in accordance
with the terms hereof, subject to any applicable bankruptcy,
insolventy or other similar laws affecting creditors’ rights
generally. S ) '

(b} There is mno claim, litigation, proceeding or

-2



governmental investigation pending, or, so far as is known to
the Members, threatened against or relating to the Member's
properties;or businesses or the transactions contemplated by
this Agreement, or personally against any Members which does
or could materially and adversely affect the ability of such
Member to _enter into this Agreement or to carry out its
obligations hereunder; and, sco far_as is known to the Member,
there is no basis for any such claim, litigation, proceeding
or _governmental investigation, except as has been fully
disclosed by written notice to, and approved by, each other .
Member. The parties recognize that the current shareholders of
Incon Partners, Inc., were involved with certain other
individuals 'in a similar venture under the corporate structure
of The Brownell Center of Palm Beach, Inc., and Incontech,
Inc., which are Florida corporations that are currently not
conducting business. The individuals (other than the current
shareholders of Incon Partners, Inc.) involved in this venture
were B. Kenneth Spitler, Bernard Kiesel and Daniel Lewis. It
is possible that these individuals could attempt to assert
some claim against the current shareholders of Incon Partners,
Inc., which claims, if asserted, could potentially effect the
LLC. Incon Partners, Inc., and their individual sharehclders
executing this Agreement, agree to indemnify and hold the LLC
harmless from all claims asserted due to these individuals
former relationship with the Incon  Partners, Inc.,
shareholders. Except as provided herein, pending or existing
litigation against any individual member, not directly related
to the current Florida operations, is excluded from this
section.

(¢ ) Neither consummation of the transactions
contemplated by this Agreement on the part of each Member to
be performed, nor the fulfillment of the terms, conditions and
provisions of this Agreement conflict with or result in the
breach of any of the terms, conditions or provisions of, or
constitute a default under, any agreement, indenture,
instrument or undertaking to which each is a party.

ARTICLE J1
MISCELLANEQUS FINANCIAL AND ACCOUNTING MATTERS

Section 2.1

The accounting year of the LLC shall be determined by the
Members. The books of the LLC shall be kept in accordance with such
accounting method as the Members shall determine to be appropriate,
utilizing in all cases the accounting principles employed by the

-3
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11C for federal income tax purposes. All books and recor&??bfgghéééx
L1.C shall be kept at the business office ¢of the ILC orgﬁt;suchafr
other_ location as may be deemed appropriate by the Members, and Eﬁ
shall be made available for examination by each Member or ahiyrdudy

authorized representative at all reasonable times. L ¢
Section 2.2 _Statemepnt of Financial Condition. Zrn O
B

The LLC's.financlal records shall be closed as of the end of
each LLC accounting year and statements shall be promptly prepared
reflecting (a) the financial condition of the LLC as of the end of
such year, and (b) its profit or loss derived from operations
conducted during such year, which statements shall be furnished to
each Member, as soon as practicable .thereafter, not to exceed 60
days following the close of each such year.

Section 2.3 Independenf Audit.

Upon the written request of any Member, the financial records
of the LLC shall be audited as of the close of any accounting year,
at LLC expense, by such nationally recognized firm of independent
certified public accountants as the Members shall designate

Section 2.4 Income Tax Information.

Bach Member shall be provided with a copy of the LLC's annual
federal income tax return, and such additional data as is necessary
to~ adequately disclose each class of I1ncome, gain, loss or
deduction realized or incurred by the LLC during the preceding
taxable year and each Member's allocable share thereof. Such
return and data shall be furnished as socon as practicable after the
close of the LLC's taxable year, and at least one week prior to the
due date {(without extension of the filing)} of such return with the
internal Revenue Service.

Section 2.5 Maintenance of Cash Assetls.

All cash funds of the LLC from whatever source recelved shall
be invested in short term governmental or corporate securities, in
cash items such as money market or other cash funds or certificates
of deposit, or in such other form of investment as the Members may
authorize, or may be deposited and maintained in the LLC name in
such_financial institution as the Members may designate.

ARTICLE TIT



Section 3.1 General. ‘E{ii o

o5, o
The general management of LLC activities shall be perfégﬁdeD

and carried out by the Members collectively, each of whom sHall
have voting rights with respect to each action considered by the
LLC. The value of each Member's vote shall be the same as that
entity’s allocable share of the LIC's profit or loss, as set forth
in Exhibkit "C™.

Section 3.2 Management Fee and LLC Expenses.

Except as may be expressly provided in this Agreement or
hereafter approved in writing by the Members, no compensatory
payment will be made by the LLC to any Member, directly or
indirectly, in exchange for services rendered to the LLC; however,
each._Member shall be entitled to reimbursement for all expenses
incurred on behalf of the LLC, subject to reasonable substantiation
as to amount and appropriateness.

Section 3.3..Restrictions on Activities.

No Member, without the written consent of each other Member,
may make any decision or take any action . concerning:

(a) acquisition or conveyance by the LLC of any land or
any interest or -estate therein;

(b} financing of or borrowing by the LLC:

(c ) the making of any material capital improvement,
repairs, alterations or changes not previously approved in
writing by the Members;

{d) selecting or varying cost recovery and accounting
methods, changing the fiscal year of the LLC and making other
policy decisions with respect to treatment of wvarious
transactions for bookkeeping or tax purposes;

(e} approval of all construction and architectural
contracts and all architectural plans, specifications and
drawings prior to the construction of any improvement
contenplated thereby upon the Business or any portion thereof
(including, but not by way of limitation, any material
changes, modifications or amendments to the above referenced

-5




plans and specifications adding to the cost of construction of
the Improvements;

{£} varying or changing any portion of the insurance

program required by Article VII;

{g) determining whether or not distributions should be
made to the Members;

{h) determination of the maximum and minimum working
capital requirements of the LLC;

(T) the initiation, adjusitment, settlement or compromise
of any claim, obligation, debkt, demand, suit or Jjudgment
against the LLC, or any Member if such concerns the LLC or the
Business; and

(3) any other decision or action which by the provisions
of this Agreement is required to be approved by the Members or
which materially affects the LLC or the assets or operations
thereof.

Section 3.4 Indemnification and Contribution.

To the extent allowable by law, no Member shall be liable for
any act performed or indebtedness or liability incurred by another
Menmber outside. the scope of the LLC's business. Where liability
attaches to any Member by reason of the unauthorized act, the
Member committing such unauthorized act shall hold harmless and
indemnify the other for .any c¢bligations or damages incurred,
incliding any costs, expenses or fees incurred in the collection of
such indemnification. )

If any Member satisfies or reduces a LLC obligation using
perscnal assets, the remaining Members shall be required to
reimburse the subject Member for that portion of the amount so paid
as the Member’s respective percentage share of LLC profit and loss’
(as set forth in Exhibkit "C" hereto) bears to 100%.

ARTICLE IV
LLC CAPITAL E
Section 4.1 Initial Contributions and Capital Amounts.
As .an initial capital contribution, each Member shall
contribute to the LLC, the assets set forth and described in.

Exhibit "B hereto, on the time schedule also indicated therein.

-6~
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An individual capital account shall be established and ﬁgiﬁiaﬁhedfl
for ‘dach Member, to which .contributions, additional £api€alc”
assessments and individual shares of LIC profits shall be Tredifed (M
and allocable share _of .expensés, ~expenditures, deprecﬁgf;on @
deductions, distributions .and losses charged. To the,iaﬁgeﬁi
practicable, the capital accounts of all Members sha‘i%ﬁb@?

maintained in relation to one another in the same ratio ing@ﬁ%pﬁ%r

the Members share in LLC profit and.loss. E=5
Section 4.2 "Additional Capifal Assessments.

No additional capital assessments will be made to the LLC
without the written consent of the Members. Once such consent has
been_ obtained, however, each such assessment, in the aggregate .
amount and form so authorized, will be of a mandatory nature and
must be satisfied within 15 days after the furnishing of such
consent.  FEach additional contribution will be prorated amount the
Members in the same proportion as the share of LLC profit and loss
allocable to each bears to the total percentage of LLC profit and
loss_represented by all contributing Members. The failure by any
Member to timely satisfy the assessment will cause the additional
amounts contributed by any other Member to be treated as a loan
made in accordance with the provisions of Section 4.3 below. For
purposes of the Sections that relate to capital assessments, it is
understood that Incon Partners, Inc., may not be in a position to .
fund additional assessmerits and the repayment of any assessments
advanced by other Members, will be treated as set forth in Section
4.3, below. Failure of Incon Partners, Inc., to fund an additional
capital contribution shall not constitute a default, as provided in
this Agreement, below.

Section 4.3 _Loans by Members.

If following completion of the consent requirements set forth
in Section 4.2 above, a Member fails to timely satisfy its share,
such_amounts as may be advanced to the LLC in partial or complete
satisfaction of the requested assessment shall be treated by the
LLC as bona fide loans made thereto. Each such lecan shall be
evidenced by a promissory note payable to the Member-creditor, due
at the later of the next scheduled capital distribution or six (6)
months. All such advances shall bear interest at an annual rate.
equal to one (1) percentage point in excess of the prime rate which
is being charged, at the time of execution of the note by the
Member to preferred commercial customers making 90 day loans, which
rate shall be subject to adjustment on the first day of each
calendar month. Interest so calculated shall be payable quarterly.
The subject note may be executed on behalf and in the name of the
LLC by the Member making such loan and such execution shall be for

]



all purposes as effective against and binding upon the LLC andgthe
remaining Member as though such execution had been joinﬁﬁiim by
such Member. For such purpose, each Member does hereby irtgggcaﬁlyfz
constitute  and appoint the other Member as the true an@%égﬂfﬁlg’
attorney in fact of such Member and the successors and/or (asgigas (WL
thereof, in the name, place and stead of such Member YWE- the
successors and/or assigns therecf, as the case may be, tc4@§ké?“
execute and deliver the referenced note, under the conditiqggioﬁav
and as contemplated by this Section 4.3. It is expﬁﬁéﬁ@ﬁ%%i
understood, intended and agreed by each Member, for such Membe¥-and
the successors and assigns thereof, that the grant of the power of
attorney to each other Member pursuant to this Section is coupled
with an interest, is irrevocable and shall survive the death, legal
incompetency, ligquidation or dissolution of such granting Member,

as the case may be, or the assignment of .the interest of such
granting Member in, the LLC. If such assessment notes are not
retired within the time set forth therein or agreed to by the
Members, the Member-debtor(s) risk dilution of their percentage.
interest in the .LLC. For purposes of initial computation of LLC
value relating to dilution, the parties agree that the company
shall be valued at a factor of five (5} times a multiple of one
hundred thousand dollars ($100,000}, or five hundred thousand
dollars {$500,000). Subsequent dilution, if necessary and proper,
shall be based upon the value -of. the LLC, as agreed to by and
between the parties using the valuation process set forth in
Section 9.2, below. Dilution shall be based upon additional ...
necessary capital assessments above the appropriate valuation, as
pro-rated by each Member’s respective share of the LLC as it
relates to the overall assessment. No dilution shall occur or be
permitted until three (3} full months of business have been
completed following the tender of the first billing following
receipt of the LLC’s Medicare Group B., Provider Number or such
other authorization allowing the LLC to seek reimbursement from the
Medicare Program.

Section 4.4 Charges and Expenses.

Except as otherwise provided in this Agreement, all
obligations incurred or sustained by, and all tax deductions and
credits allowed or allowable to the LLC will be borne by each
Member in the same ratio as its shares in LLC profit and loss.

TICL




Section 5.1 Determination and Allocation.

The annual or other periodic net profit or loss of the LLC
shall be determined by deducting from gross LLC revenues from
whatever source derived during the applicable perxiod all 1L1LLC
payments made or incurred (depending on the LLC's method of
accounting) other than to Members in respect of their . LLC
interests, allocated to the Members in the proportions as are set
forth in Exhibit "C" hereto and credited or charged, as the case
may be, to their respective capital accounts.

Section 5.2 Distributicn.

Amounts of LLC cash or other liquid assets which the Members
shall deem unneeded in respect of LLC operations, capital
expenditures and debt service may be distributed to the Members in
the same proportions as their respective profit and loss ratios and
at such time(s) as they deem proper. Interest shall not be pald to
any Member with respect to its original capital contribution, any
additional . assessment paid in, or the credit balance of its
capital account. o

ARTICIE VI _
1dit 1 Mem

Additional Members may be admitted to the LLC at such times
and on such terms as may be authorized by the Members.

, . B
INSURANCE
7.1 Mipimum Insurance Requirements.

Unless otherwise approved by the Members (such as, £or
example, when any of the coverage contemplated below is carried for
the bhenefit of the LLC and the Members by any general contractor
providing services to the LLC}, the LLC shall carry and maintain in
force the following insurance, the premiums for all of which shall
be a cost and expense in connection with the operation of the LLIC:

(a) Once the LLC employs three or more persons, worker's
compensation insurance (including employer's liability
insurance) for an amount not less than that required by
Florida State law covering all employees of the LLC employed
in, on or about the Business, to provide statutory benefits as

-G



required by Florida law.

(b} comprehensive general liability lnsurance,(lncl ing’
protective liability coverage on operations of J.ndepen'dent‘p
contractors..engaged in construction and blanket contra tua;.%%
liability insurance) on an occurrence basis for the beneflg;of
the LLC and the Members as named insureds against claims for
personal injury liability, including without Iimitation,
bodily injury, death or Business damage liability, with a
1imit of not less than $500,000 per incident/$1,000,000
aggregate in the event of personal injury to any number of
persons or. of damage to Business arising out of any one
occurrence; such insurance, which may be furnished under a
primary policy and a secondary umbrella policy or policies,
shall also include coverage against liability £for bodily
injuries or Business damage arising out of the use by or on
behalf of the LLC or the Members, of any owned, non-owned or
hired automotlve equlpment for a limit not less than specified
above; -

(¢ ) fire, extended coverage and vandalism and malicious
mischief insurance on the completed Business in an amount not
less . than the aggregate outstanding balance of any
construction loan and/or long term loan taken out by the LLC
with respect to the Business or for such other amount (at no
time, however, less than the aforesaid outstanding balance) as
may be required to prevent the LLC and the Members from
becoming co-insurers under the terms of the applicable policy
and against such additional perils and for such amounts as may
from time to time be required by any mortgagee providing funds
for any long-term financing of the Business of any portion
thereof, but in any event in an amount not less than one
hundred percent (100%) of the then actual replacement cost of
the Business (exclusive of excavation and foundation costs and
costs of other similar underground items) without deduction
for physical depreciation thereof, and such insurance on the
completed . Business shall contain the "Replacement Cost
Endorsement”;

(d) c¢rime insurance in c¢onnection with all operations of
the LILC anhd” the business and affairs arising out of, or.in
connection with, the Business, the Improvements or other
assels. of the LLC. T

{e} fFflIood insurance in an amount egual. to the
replacement cost of the Business or the maximum amount of such
insurance avallable, whichever is the lesser, 1f the Business
is situated in an- area now or subsequently designated as
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having special flood hazards as defined by the Floodu;;A

Protection Act of 1973, as. amended from time to timej

Tt
N .

{n - e -
(£) such other insurance, including but not limited.foxs

insurance. on business income, as may be reasonably requirgd-by
the Members or required by any mortgagee proving funds foZally
financing of the Improvemeénts or any portion thereof. k4

7.2 Insured Parties. )

All of the policies of insurance described in Section 7.1
(except in Ttem (a)) shall name the LLC and each of the Members as
named insureds, as their respective interests may appear. All such

o

<

insurance shall be effected under policies issued by insurers and...

be in forms and for amounts approved in writing by the Members.

Assi I I T
Section 8.1 In General.

Except ..as provided in Article IX, no Member may sell,

transfer, assign or otherwise dispose of, or mortgage, hypothecate .

or otherwise encumber or permit or suffer any encumbrance of, all
or any part of the interest of such Member in the LLC unless
approved in writing by the Members and any attempt to so transfer
or. encumber any such interest shall be void.

ARTICLE IX
T inati Di i ion
Section 9.1  Voluntary Termination.

At any time after the Business shows a net profit for a
continuous sixteen (16) week period, any Member may withdraw from
the LLC upon compliance with the provisions and conditions set
forth below: '

(a) The Member shall, at any time when there is not
outstanding a promissory note issued by the LLC under Section
4.3 as a result of such Member's failure to make &
contribution of capital to the LLC, have the right to withdraw
from the LLC by providing the remaining Member (the "Offeree")
with a written notice of such intention to withdraw and an

_11_
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offer specifying a purchase price (the "Offer”). %?igthe.qj
Business or any portion thereof has been damaged or i ther&

is condemnation or other taking for a public purpose pending.£ .
the Offer shall state whether it is contingent upoﬂ&;-he»%;
Business being fully repaired and whether the damages)
condemnation or other taking has been taken into account¥in
the calculation  of the Offer. The Offer shall also specify
whether it is contingent upon the Business being repaired and
restored prior to the closing, or whether the offering Member
will agree to accept title to the Business in an unrepaired or
unrestored condition and an assignment of the insurance
proceeds d;.condemna;ion;award.

(b) TUpon -receipt of an Offer, the Offerece shall be
obligated, in accordance with the provisions of this Section
9.1, to either (I) purchase the Business from the LLC at the
stated purchase price, or (ii) on behalf of the LLC, make a
counter—-offer on such terms and conditions as the Offeree
shall deem prudent. The Offeror shall have ten (10) days to
accept or reject the counter—offer. -

{c ) Should the Offeror wish not to sell its shares for
the price set forth in the counter-offer, it shall not be
permitted to transfer said interest to ancther entity unless
and until the .following steps have been accomplished:

1. A Member may not transfer all or any portion of
its interest in the LLC to any other entity without transmitting
notice of such intention to both the LLC and the other Members with
respect to any shares, or any portion thereof, that the Member
proposes to transfer. "Offer" means the written notice by the
Member specifying all of the following:

a. The Member's intention to transfer its
interest;

b. The percentage of the Member’s interest in
the LLC that the Member proposes to transfer;

c. The name, address, and telephone number of
the proposed transferee; and

d. The price that the transferee proposes to
pay to the Member for the interest to be transferred, as well as
all other terms and conditions of the proposed transfer.

Within 30 days after receipt of the Offer, the
1LLC may purchase all, or a percentage less than all, of the

-12-



interest proposed to be transferred. Such purchase shall be ;
same price, and under the same terms and conditions, as the ©ffs

A
0

N ST
{(d) If the LLC falls to purchase the shares as prowgékd
herein, then the other Members may, within 45 days aﬁ%ék
receipt of the Offer, and at the purchase price and on *%he
same terms and conditions as the Qffer, purchase all or part

of such interest of the LLC.

(e) If the shares offered by the transferring Member are
not purchased by the LLC or by the other Members within the
time periods specified above, the transferring Member may
+ransfer its shares to the transferee, provided, however, that
said transfer otherwise complies with any restriction on
transfer contained in the LLC's articles of incorporation
and/or bylaws and that the proposed transferee agrees to sign
an agreement containing substantially the same terms as are
contained in this Agreement.

(f)  In the event that more than one Member wishes to
purchase the interest offered by another Member, the interest
offered and the purchase price herein shall be evenly divided
between the Members that agree to purchase same.

(g) At the closing, the purchasing entity shall assume,
by a legally enforceable agreement, the payment of any
indebtedness under any mortgage or other lien or encumbrance
set forth in the offer to the extent that the Members have
personal liability therefor.

(hy I¥f, on the date of the _closing, the Business is
subject to any mortgage or other lien or encumbrance not
listed in the offer and if such either (I} is for taxes or
assessments, or (ii) was approved by the Members or resulted
from an action undertaken by the Transferor, the purchasing
entity shall either, discharge  or take subject to such
mortgage, other lien or encumbrance and reduce the amount of
the cash portion and increase the amount of the noncash
portion of the purchase price by an amount equal to the amount
reguired, or which would be required, to discharge such
mortgage, other lien or encumbrance.

(I) If, on the date of the closing, the Business is
subject to any mortgage, other lien or encumbrance not listed
in the offer, which is not for taxes or assessments, and not
previously approved by the purchasing entity, then the
purchasing entity shall either discharge or take subject to
such mortgage, other lien or encumbrance and reduce the amount

-13-
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of the purchase price by an amount equal tc the {ameu:g;
required, or which would be required, to dischargés- “suchf
mortgage, or other lien or encumbrance: provided, howe gr,
that if the same cannot be discharged by immediate payMépt =
thereof, the purchasing entity may, at the sole option of'ﬁhe

purchasing entity, cancel the purchase.

(3) If the Business is damaged by  fire or .other
casualty, or 1f any governmental authority possessing the
right of eminent domain shall give notice of an intention fo
take or acquire a substantial part of the Business, and such
damage occurs or such notice is given between the date of an
offer and the completion of liquidation proceedings pursuant
to Section 9.3, then:

(I) if . the Business is damaged by an insured
casualty (or an uninsured casualty not resulting in
substantial damage), or if the taking or acguisition
shall not involve a substantial portion of the Business
and shall not result in. a substantial reduction in the
income~producing capacity of the Business, then the
Vendee shall be required to complete the transaction and
accept an assignment of the insurance or condemnation
proceeds; or

(i1} if the Business is damaged by an uninsured
casualty resulting in substantial damage, or if the
taking or acgquisition shall result in a substantial
reduction in the- income-producing capacity of the
Business, then the Vendee shall have the option to either
(a) accept the Business in an "as is" condition together
with any insurance proceeds, settlements and awards, or
(b} cancel the purchase, in which event the terms cf this
Agreement. shall remain in effect and continue to be
binding on. the Members, and the Vendee shall release the
option granted to Subsection (f) of this Section.

{(iii) in the event that the taking or acquisition
shall result in a substantial. reduction in the income-
producing capacity of the Business, notwithstanding the
election of the Vendee pursuant to Paragraph {(ii) of this
Subsection (o), the Vendor shall also have the right to
cancel the purchase. In the event that the Purchase is
canceled by either the Vendor or the Vendee, the terms of
this Agreement shall remain in effect and continue to be
binding on the Members as tenants-in-common with

-14-
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appropriate modifications of this Agreement éﬁd the

Vendee ‘shall release- the option granted puréﬁ%ht‘f;o{’
Subsection (f) of this Section. U, A {g;
,_‘w:. -—5‘,’
Section 9.2 Involuntary Termination. L F
o &

neans: EE-

(a) the death of any individual who may hereafter become
a Member;

(b} unless approved by the Members, the dissolution or
termination of any LLC or corporation which is or shall
hereafter become a Member;

(¢. } the declaration of any individual future Member or
any individual sole rémaining general Member of any LLC which
shall hereafter become a Member as legally incompetent, or a
showing that such person is of unsound mind;

(d} the showing by competent medical evidence that any
individual Member or any individual sole remaining Member of
any LLC which is or shall hereafter become a Member is
mentally or medically unable to perform the duties required of
such person by the LLC;

(e) the disappearance of, or lack of ability to contact,
any Member (including the chief operating officer of a
corporate Member} for a period of ninety (90) days or more; or

(f) the occurrence of any one of the following events:
if any Member ({(including the principal stockheolider of a
corporate Member) shall:

(1} file a voluntary petition in bankruptcy or
shall be adjudicated a bankrupt or insolvent, or shall
file a petition or answer seeking any reorganization
arrangement, composition, readjudgment, liguidation,
dissclution or similar relief for such Member under the
present or any future federal bankruptcy law or any other

present or future applicable federal, state or other.

statute or law relative to bankruptcy, insolvency or
other relief for debtors, or shall seek or consent to or
acquiesce in the appointment of any trustee, receiver,
conservator or liquidator of such Member oxr of all or any
substantial part of such Member's properties or interest
in the LLC (the term "acquiesce™ as used herein includes,

-15-
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but is not limited to, the failure to file a petiﬁ@qﬁzogk

motion  to vacate or discharge any order, judgmq@ﬁior-

order, judgment or decree); SSISN
e,
(2) have a judgment or decree entered by a court g
competent jurisdiction approving a petition filed again®t
any Member seeking any reorganization, arrangement,
composition, readjustment, liguidation, dissolution or
similar-relief under the present or any future federal
bankruptcy act or any other present or future applicable
federal, state or other statute or law relating to.
bankriptcy, insolvency or.other relief of other relief
for debtors, and such Member shall acquiesce in the entry
of such order, judgment or decree or such order, judgment
or decree shall_ remain un-vacated and un-stayed for an
aggregate of sixty (60) days (whether or not consecutive)
from the date of entry thereof, or any trustee, receiver,
conservator or. liquidator of any Member or of all or any
substantial part of such Member's Business or interest in
the LLC shall be appointed without the consent of such
Member and such appointment shall remain un-vacated and
un-stayed for an aggregate of sixty (60) days (whether or
not consecutive), whether or not such Member shall
acgulesce thereto:;

(3) admit in writing an inability to pay the debis
thereof as such debis mature;

(4) glve notice to any governmental body of
insolvency or pending insolvency or . suspension of
operations; or

(5) make an assignment for the benefit of creditors
or take any other similar action for the protection or
benefit of creditors.

An Event of Dissolution will cause the termination of the TLLC
only if the remaining Members shall so decide, which decision of .
the remaining Members shall be manifested, if at all, by notice to
the Member involved in the Event of Dissolution (the "Event
Member”) within thirty (30) days from and after the date that the
remaining Members become aware of such Event of Dissolution. Upon
the occurrence of an Event of Dissclution and the decision of the
remaining Members to dissolve, terminate and wind up the LLC the
Event Member shall immediately cease to be a Member and the
remaining Members may send such notice or other advice of the
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decree within fifteen (15) days after the date of{suchzz




dissolution to each such person as the remaining Members maﬁ}@geﬂ?
appropriate and necessary under the circumstances. ‘?;q;
T
The remaining Members shall settle the business of the LLC%%@%
expeditiously as its nature will permit and account for the
interests of the Members. Such settlement procedure may include,
but shall not be limited to, a purchase by the remaining Members of
the interest of the Event Member in the Business and other assets
of the LLC immediately prior to the dissolution thereof at a price
determined in accordance with an appraisal or appraisals of the
interest of the Event Member made by a nationally recognized
accounting firm and a generally recognized competent business
appraiser in the area, selected by the remaining Members, a public
sale of all or any part of the assets of the LLC or a winding up of.
the LLC.

The good will of the LLC (including the name, records and
files) shall belong to and be vested in the remaining Members.

The prior written consent of the remaining Members shall be
required prior to any consent to.any administration of the Business
by any referee, trustee or court of bankruptcy. The remaining
Member shall have the right at all times to continue the business
and affairs ¢of the LLC,

Section 2.3 Procedure for  TLicuidation - Voluntary
Termi 5l

Effective upon the termination of the LLC pursuant to notice
as provided in Section 9.1, the LLC shall be deemed dissolved and
the Members shall also deposit. in escrow, under the same escrow
agreement required pursuant to Subsection (g) of Section 9.1 (but
without - interest), their pro-rata. share of such funds as are
necessary to wind up the. business and affairs of the LLC, pay all
debts and obligations of the LLC (other than a mortgage or
mortgages which are to be assumed by the Vendee or subject to which
the Vendee is taking title) and distribute the assets (other than
the Business). The expenses of the escrow administration shall be
expenses of the LLC. The winding up of the LLC and the termination
of the business and affairs of the LLC shall be conducted by the
Members jointly only if dissolution occurs pursuant to Section 9.1.
During the period of such winding up, the business and affairs of
the LLC shall be conducted so as to maintain and preserve the
assets of the LLC in a manner consistent with the winding up of the
affairs therecof. ' '

Section 2.4 Default
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If any Member fails to perform any of the obligationsé@héré@f’f"
under this Agreement, or violates the terms of this AgreementZsuch 225
Member shall be a Defaulting Member and the Nondefaulting Mgﬂ§§r§y
shall have the right to give such Defaulting Member a ﬁgﬁip'
specifically setting forth the nature of the default and stétigg 23
that such Defaulting Member shall have a period of fifteen %Eﬁi [
days to pay any sums of money specified therein as sue and owingsto
the LLC or to any Member or thirty (30) days to cure any other
default specified. If the monlies specified are not paid within
such fifteen {15) day period or such Defaulting Member does not
cure all other defaults within such thirty (30) day period, or, if
such other defaults are not capable of being cured within such
period, such Defaulting Member has not commenced in geood faith the
curing of such other defaults within such thirty (30) day period
and does not .thereafter prosecute to completion with diligence and
continuity the curing thereof, the Nondefauliting Members shall have
all rights provided in Subsections (1) through (3) of this Section:

(1) to bring any proceeding in the nature of injunction
or other equitable remedy, it keing acknowledged by each of
the Members that damages at law may be an inadeguate remedy
for a default or threatened breach of this Agreement.

(2) to bring any action at law or on behalf of the LLC
or the other Member as may be permitted in order to.recover
damages, but such damages may be recovered only from, and only
to the extent of the interest of, the Defaulting Member in the
Business and the asgssets of the LLC. .

(3} To institute such proceedings (including but not
limited to the right to purchase the interest of the
Defaulting Member pursuant to Section 2.2) as may be
appreopriate to secure an accounting and to dissolve, wind up
and terminate the LLC. )

Section 8.5

In the event of a . liquidation and distribution as a result of
the occurrence of an Event of Dissolution or a default pursuant to
Section 9.4, the Event or Defaulting Member, as the case may be,
shall have no power or authority to bind the LLC or the Members but
shall assist the remaining Members in the dissolution and winding
up of the LLC and the distribution of the assets therecf. Upon
such distribution and winding up, the Members shall be relieved of ..
all obligations hereunder except for cobligations, duties or rights
which have not. been determined .or ascertained as of the date of
such. termination and for rights or remedies which a Nondefaulting
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ARTICLE X
MISCELLANEQUS PROVISIONS

Section 10.1 Independent Activities.

Notwithstanding the existence of this agreement, any Member
may engage in any additional activities, whether or not competitive
with the activities of .the ILLC, without having or incurring any
obligation to.offer any interest in such other activities to any
other Member; and as- a material part of the consideration for the
execution of this ~agreement, each Member hereby wailves,
relinquishes . and renounces any such right or claim or
participation. '

Section 10.2 Notjces.

All notices, requests or other communications under this
Agreement shall be in writing and shall be considered as properly
given.or made if hand delivered, mailed by the United States Postal
Service from within the United States by registered or certified
mail, postage prepaid and return receipt requested, or sent by
prepaid telegram, and addressed to the location set forth in the
preamble to this Agreement or to such other address as any Member
may have designated by like notice furnished to all other parties
hereto. All notices, except notices of change of address, shall be
deemed given when mailed or hand delivered and notices of change of
address shall be deemed given when received.

Section 10.3 Good Faith Activities.

The doing of any act or the failure to do any act by any
Member, the effect of which may cause a result in loss or damage to
the LLC, if done pursuant to advice.of legal counsel employed on
behalf of the LLC, or if done in good faith to promote the best
interests of the 1LC, shall not subject the Member to any
liability.

Section 10.4 Binding Agreement.
Each of the provisions and agreements herein contained shall
be binding upon and enure to the benefit of the parties hereto and

their respective legal representatives, heirs and assigns.

Section 10.5 Entire Agreement.
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This Agreement and attached exhibits constitutes E@é?@n@ir{ﬂ,
understanding of the parties hereto with respect to thé%ﬁﬁbf@ct{’
matter hereof, and no amendment, modification or,alteratidﬁgﬁi the (M
terms hereof shall be binding unless the same be in writin@i:gated 3

subsequent to the date hereof and duly approved and execﬁ;gq S%
each Member. . i;iv %;
A
Section 10.6° Severability. g

Every provision of this Agreement is intended to be severable.
If afy term or-provision hereof is illegal or invalid for any
reason whatever, -such illegality or invalidity shall not effect the
validity of the remainder of this Agreement. '

Section 10.7 " Headings.

The .headings of. this Agreement are inserted for convenience
and identification only, and are in no way intended to describe,
interpret, define or limit the scope, extent or intent of this
Agreement or any provision hereof.

Section 10.8 JApplication of Florida Law.

This Agreement, and the application or interpretation thereof,
shall be governed exclusively by its terms and by the laws of the
State of Florida. Litigation of disputes shall be determined as per
the mandates set forth in Section 11., below.

Section 10.89 Counterparts.

This Agreement may be executed in any number of counterparts,
each of which shall be deemed an original, but all of which
together shall cdrstitute one and the same instrument.

Section 10.10 HWords Used.
Where appropriate, words used in this Agreement in the

singular shall include the plural and in the plural the singular,
and words used in any particular gender shall include all others.

ARTICLE XTI
Arbi £ { Mediati
In the event of any dispute between the parties, the Members
agree to refer said dispute to a certified mediator in an effort
to reach conclusion. The adverse parties agree to evenly divide

the costs of mediation. If mediation is unsuccessiul, either
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party may refer the dispute to the BAmerican Arbitration ‘g
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Association for binding arbitration. The finding of the e,
arbitrator shall be final (subject to appeal rights withiﬁjt@e
American Arbitration Association system) and may be referrgd itz
the appropriate court of competent jurisdiction foxr judgmerE Lo «2
be entered thereon. The unsuccessful party shall be assesse@iﬁhecS
successful party’s attorney’s fees and costs as an element 6§f‘
damages.
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ARTICLE ¥XII
EFFECT OF DILUTION

Tf Incon Partners, Inc., is diluted to an ownership of ten
percent (10%) or less at any point, the LLC agrees to hold that
Member harmless and indemnify it for any and all guarantees
(corporate or personal granted by its shareholders) for LLC
purposes. .

IN WITNESS WHEREOF, the parties have executed this Agreement.
as of the date set forth in the preamble hereto.

Members:

Incon Care Group, L.L.C.,
a Tennessee Limited Liability Company

BY: Q«)kzﬁhmmts >\:EW£LM~s___d

ITS: W)f‘-a%\

Incon Partners, Inc., a Florida Corporation

L U&=

ITS: PREs pENT
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EXHIBIT B

CAPITAL CONTRIBUTIONS

71'7'? ‘9
T 2
Character and Amount 55;; [
Member R .. .../ of Capital Confribufi Ed
Incen Care Group, L.L.C, ~° - $70,000.00 capital
Incon Partners, Inc. - - S $30,000.00 intangable
contribution.
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EXHIBIT C

PROFIT AND LOSS RATIQS

Member

Incon Care Group, L.L.C.

Incofi_Partners, Inc. 30%
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COUNTY OF DADE

STATE OF FLORIDA

Michael J. Gerber, after being duly sworn, states the following:

1) My name is Michael J. Gerber and I am the individual that has executed the
Articles of Organization for the above referenced limited liability company. I am a manager named

in the Articles of Organization.

2) This affidavit is based upon my personal knowledge.

3) 1 have been authorized to execute this affidavit by all members of the company.

4) FL-INCON, L.C., has two members. The actual amount of cash contributions is
$70,000. The agreed value of the non-cash contributions equals $30,000 and consists of 1ntang1ble
contribution such as prior work and specific market knowledge. It is anticipated that
$100,000 will be contributed in cash and/or property by the members.

5) Further affiant sayeth not.

STATE OF FLORIDA

COUNTY OF DADE

D6

iG ael J. Gerber

BEFORE ME, a Notary Public, personally appeared Michael J. Gerber to me
known as the person executing this affidavit who did not take an oath.

WITNESS my hand and official seal at Dade County, Florida, this L& . day of

January, 1998.

My commission expires: @fp 200D

Pritpal § Ah?n da
tary Public, State of Flon
M;l gnymNExplms ug 11, 2000

d Thrut Off cial Notary Service
Bonde {-{800) 723-0121

[

NOTARY PUBLIC




