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ARTICLES OF MERGER OF FEMS ACQUISITION CORY.,
INTO FIRST BANKERS MORTGAGE SERVICES, INC.

Article 1.

The Agreement and Plan of Reorganization attached hereto as Exhibit A was duly approved
by the Board of Directors of FBMS Acquisition Corp., a Delaware corporation (“Acquisition Corp.”)
and First Bankers Morigage Services, Inc, (“FBMS” the surviving corporation) a Florida

corporation.

Article I1

Pursuant to the Merger Agreement, the merger shall be effective upon the filing of these -

articles of Merger.

Aricleld = . .

The Shareholders of Acquisition Corp. and FBMS ado

23, 1999. ] )

Dated as of this .JZaday of August 1999.

FSROT/DRAFT/6/25/1999 06:53p/48298.K51:1

pted the Merger Agreementon Angust

pr—rr———

FIRST /BANKERS MORTGAGE
SERVI , INC. - ’
By: _; ‘ ) _
Name? Vincent L. Muratore

Title: President & Chief Executive Officer

FBM%QUISI’HON CORP. . -
By:/ {//ny 3 e e e

Naifie: Hefiry #ong
Title: President
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Agreement and Plan of Reorganization

AMONG

Equitex, Inc.
(a Delaware Corporation)

First Bankers Mortgage Services, Inc.

{2 Florida Corporation}

Vincent L. Muratore™
(2n Individual)

AND

FBMS Acquisition Corp.
{a Delaware Corporation)

JoNE22, 1999 . —
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Agreement
‘ and
Plas of Reorgasmization

This Agreement and Plan of Reorganization (the "Agreement”) is made as of the 22d. day of
June, 1999, among Equitex, Inc., 2 Delaware corporation ("Equitex™); First Bankers Morigage
Services, Inc., 2 Florida corporation ("FBMS"); Vincent L. Muratore, an individual and the sole
shareholder of FBMS (the “Shareholder’™); and FBMS Acquisition Corp., 2 Delaware corporation
{the "Merger Subsidiary™), which is wholly owned by Equitex,

WITNESSETH: -

WHEREAS, the respective Boards of Directors of Equitex and FBMS each have determined
that it is in the best interests of their respective stockholders to effect a reorganization whereby the
Merger Subsidiary will be merged by statutory merger with and into FBMS upor the terms and
conditions set forth herein;

NOW, THEREFORE, in consideration of the mutual covenants and agreements contained
herein, and certain other good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged, the parties hereto covenant and agree as follows:

ARTICIElL . . e e e e
Basi¢ Plan of Reorganization

1.1  Merger. Inaccordance with the provisions of the business corporation laws of the
States of Delaware and Florida at the Effective Date (as hereinafier defined), the Merger Subsidiary
shall be merged with and into FBMS (the "Merger"), within ten business days following the
satisfaction or waiver, if permissible, of the conditions set forth in Ariicles 7 and 8 of'this Agreement
oror: such other date as may be agreed to by the parties (the “Closing Date™). Following theMerger,
FBMS shall continue as the surviving corporation (the "Surviving Corporation") and shall continue
to be governed by the laws of the State of Florida. _ _

1.2 Continuing of Corperate Existence. Except 35 may otherwise be set forth herein,
the corporate existence and identity of FBMS, with all its purposes, powers, franchises, privileges,
rights and immunities, shall continue unaffected and unimpaired by the Merger, and the corperate
existence and identity of Merger Subsidiary, with all its purposes, powers, franchises, privileges,
rights and immunities, at the Effective Date shall be merged with and into that of FBMS, and the
Surviving Corporation shall be vested fully therewith and the separate corporate existence and
identity of the Merger Subsidiary shall thereafter cezse except to the extent continued by statute.
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1.3  Effective Date. The Merger shall become effective upon the filing of the Certificate
of Merger with the Secretaries of State of the States of Delaware and Florida pursuant to the
provisions of the Delaware Business Corporation Act (the "DGCL") and the Florida Business
Corporation Act (the "FBCA™). The date and time when the Merger shall become effective is

hereinafter referred to as the "Effective Date."

1.4  Corporate Government of the Surviving Corporation.

(@  The Certificate of Incorporation of FBMS, as in effect on the Effective Date,
shall continue in full force and effect and shall be the Certificate of Incorporation of the

Surviving Corporation.

(&)  TheBylaws of FBMS, as in effect as of the Effective Date, shall continue in
full force and effect and shall be the Bylaws of the Surviving Corporation.

(¢)  Themembers ofthe Board of Directors of the Surviving Corporation shall be
the persons holding such office in FBMS as of the Effective Date.

(d)  The officers of the Surviving Corpcranon shall be the persons holding such
offices in FBMS as of the Effective Date.

1.5  Closing. Consurnmation of the transactions contemplated by this Agreement (the
"Closing") shall take place at the offices of Friedlob Sanderson Raskin Paulson & Tourtillott, LLC
inDenver, Colorado, commencing at 10:00 a.m., Mountain Time, as soon as practicable after the Jast
to be fulfilled or waived of the conditions set forth In Ariicles 7 and 8 or at such other place, time and
date as shall be fixed by mutual agreement between Equitex and FBMS. Notwithstanding the
foregoing, the Closing shall occur on or before September 15, 1999, unless the date is exiended by
mitual agreement of Equitex and FBMS, provided that Equitek shall have the right to extend the
Closing Date by not more that 30 days after September 15, 1999 if Equitex is: (i) waiting for
clearance from the Securities and Exchange Commission with respect to the proxy statement for, the
special meeting of Equitex sharehelders contemplated by Section 6.9, below, or (i) to comply with
the notice and mailing requirements for the aforementioned shareholder meeting. The day on which
the Closing shall occur is referred to herein as the “Closing Date." Each party will cause to be
prepared, executed and delivered the Certificate of Merger to be filed with the Secretary of State of
Delaware and the Secretary of State of Florida and all other appropriate and customary docurnents
as any party or its counsel may reasonably request for the purpose of consummating the transactions
contemplated by this Agreement. All actions taken at the Closing shall be deemed to have been taken
siraultaneously at the time the last of any such actions s taken or completed.
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1.6 ~Tax Consequences. It is intended that the Merger shall constitute a reorganization
within the meaning of Sections 363(a)(1)(A) and 368(a)(2XE) ofthe Internal Raverue Code of 1986,

as amended (the "Code"), and that this Agreement shall constitute a "plan of" reorgamzation for the

purposes of Section 368 of the Code. =
ARTICLEZ2 T -

Cenversion of Shares

2.1 Conversion of Shares. At the Effective Date by virtue of the Merger and without
any action on the part of the holder thereof: :

(a)  All shares of FBMS Common Stock, par value $.01 per share (the “FBMS
Common Stock™) outstanding immediately prior to the Effective Date will be converied into
and represent the right to receive, in the aggregate, 1,000,000 shares of Equitex common
stock, par value $.02 per share (the “Equitex Common Stock™). The shares of Equitex
Common Stock issued pursuant to this Section 2.1(2) shall be referred to as the “Merger

Consideration.”

()  Each share of common stock, $.01 par value, of the Merger Subsidiary which
shall be outstanding immediately prior to the Effective Date shall at the Effective Date, by
virtue of the Merger and without any action on the part of the holder thereof, be converted
into one share of newly issued FBMS Common Stock. The shares of FBMS Common Stock
issued pursuant to this Section 2.1(b) shall be validly issued, fully paid and non-assessable.

2.2 Convertible Securities. Except as set forth on Schedule 2.2, there are no options,
warrants, preferred stock or convertible secunt:es outstanding entitling the holder thereofto purchase
FBMS Common Stock.

2.3  Exchange of FBMS Common Stock.

(&  AtClosing, the Shareholder shall deliver to Equitex all outstanding shares of
FBMS Common Stock endorsed in blank or accompanied by stock powers executed in blank,
all signatures guaranteed by a national bank and with all necessary transfer tax or reveme
stamps required at the Shareholder’s expense affixed (the “Certificates™). Equitex, in turn,
will deliver certificates representing an aggregate of 1,000,000 shares of Equitex Common
Stock to which the holders of FBMS Common Stock are entitled to pursuant to Section 2.1,
as follows: (I) certificates representing 750,000 shares of Equitex Common Stock to the
holders of the FBMS Common Stock, and (i) certificates representing 250,000 shares of
Equitex Common Stock to the “Escrow Agent,” as defined and in accordance with the terms
of the Escrow Agreement attached hereto as Hxhibit A (the “Escrow Agreement™). All
Certificates so delivered shall forthwith be canceled, -
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(®)  Equitexshall pay any transfer or other taxesrequired by reason oftheissuance
of a certificate representing shares of Equitex Common Stock; provided, however, that such
certificate is issued in the name of the person in whose name the Certificate surrendered in
exchange therefor is registered, Ifany portion of the consideration to be received pursuant

" 1o this Article 2 upon exchange of 2 Certificate is to be issued or paid to a person other than
the person in whose name the Certificate surrendered in exchange therefor is registered, it
shall be a condition of such issuance and payment that the Certificate so surrendered shall be
properly endorsed or otherwise in proper form for transfer and that the person requesting
such exchange shall pay in advance any transfer or other taxes or transfer fee required by
reason of the issuance of a certificate representing shares of Equitex Comnmon Stock to such
other person, or establish to the satisfaction ofthe Equitex that such tax has been paid or that

ro such tax is applicable.

(&)  Inthe case of any lost, miskaid, stolen or destroyed Certificates, the holder
thereof may be required, as a condition precedent to the delivery to such holder of the
consideration described in this Article 2, to deliver tc Equitex 2 bond, in such reasonable sum
as Equitex may direct, or other form of indemnity satisfactory to Equitex, as indemnity
against any claim that may be made against Equitex or the Surviving Corperation with respect
to the Certificate alleged to have been lost, mislaid, stolen or destroyed.

(&)  ARertheEffective Date, there shall be no transfers onthe stock transfer books
of FBMS of the shares of FBMS Common Stock that were outstanding immediately prior to
the Effective Date. If, after the Effective Date, Certificates are presented to FBMS for
transfer, they shall be canceled and exchanged for the consideration described in this Articie

2,

24  Adjustment. If, between the date of this Agreement and the Closing Date or the
Effective Date, a5 the case may be, the outstanding shares of FBRMS Common Stock or Equitex
Common Stock shall have been changed into 3 different number of shares or a different class by
reason of any classification, recapitalization, split-up, combination, exchange of shares, or
readjustment or a stock dividend thereon shall be declared with a record date within such pericd, then
the consideration 1o be received pursuant to Section 2.1 hereof by the holders of shares of FBMS .
Common Stock shall be adjusted to accurately reflect such change.

2.5 . Status of Equitex Securities. The shares of Equitex Commeon Stock being issued
in the Merger (the “Securities™) are and will be "restricted securities” as defined in Rule 144 (the
“Rule”) under the Securities Act of 1933, as amended (the “Securities Act”) and (unless registered
for resale or some other exemption from registration is available) the Securities must be held fora
minimam of one year following the Merger, and thereafter may be sold in only limited amountsinz
specified manner in accordance with the terms and conditions of the Rule, if the Rule is applicable
{there being no representation by Equitex that it will be applicable). In case the Ruleis not applicable,
any seles may be made only pursuant to an effective registration statement or an available exemption
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from registration. Equitex will cause its stock transfer agent to reflect such restrictions in Equitex’s
stock transfer books and to place an appropriate restrictive legend or legend on any ceriificates
evidencing the Securities and any certificates issued in replacement or exchange therefor,

2.6 Regisiration of Equitex Common Stock. Equitex will register for resale the shares

of Equitex Common Stock issued as Merger Coasideration ‘or as Protection Shares pursuant to

Section 10.1, in accordance with the terms of ﬂlg_Registration Rights Agreement attached hereto as |

Exhibit B, =
ARTICLE 3 .

Representations and Warranties of FBMS and the Sharcholder

FBMS and the Shareholder represent and warrant to Equitex that the statements contained
in Article 3 are true and correct in all material respects, except as set forth in the schedules attached
hereto. Asused inthis Article 3 and elsewhere in this Agreement, the phrases "to FEMS' knowledge"
or "to FBMS' actual knowledge" shall mean to the knowledge of the officer of FBMS who has the
principal responsibility for the matter being stated, '

3.1  Organization and Geod Standing of FBMS. FBMS is a corporation duly
organized, validly existing and in good standing under the laws of Florida.

32  Foreign Gualification. FBMS is duly qualified or licensed to do business and is in
good standing as a foreign corporation in every jurisdiction where the fxilure so to qualify would have
2 material adverse effect on (a) the business, operation, assets or financial condition of FBMS or (b)
the validity or enforceability of, or the ability of FBMS to perform its obligations under, this
Agreement. A list of all jurisdictions in which FBMS conducts business is attached hereto as
Schedule 3.2. . —— , -

33  Compaany Power and Authority, FBMS has the corporate or company power and
authority to own, lease and operate its properties and assets and to carry on its business as currently
being conducted. FBMS has furnished or will furnish Equitex-with true and correct copies of its (i}
Articles of Incorporation, as amended, certified by the Florida Secretary of State as of a current date,
and (i} by-laws, as amended, certified by the Secretary of FBMS as being in fisll force and effect.

3.4  FBMS Subsidiarfes. Schedule 3.4 sets for the complete and correct list of all FBMS
Subsidiaries as of the date hereof (individually a “FBMS Subsidiary” and collestively the “FBMS
Subsidiaries”). FBMS owns directly all outstanding shares of capital stock of each FBMS Subsidiary.
All shares of each FBMS Subsidiary are paid and non-assessable and, except as set forth on Schedule
3.4, are all free and clear of any lien, claim, charge, option, encumbrance or agreement with respect
thereto. Each FBMS Subsidiary is a corporation, duly organized, validly existed, duly qualified to
do business and a good standing under the laws of which jurisdiction of a corporation, and has
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corporate power and authority to own or lease its properties and assets to carry on #s business as it
is now being conducted. Each FBMS Subsidiary is duly gualified or Jicensed to do business and is
in good standing as a foreign corporation in every jurisdiction with a failure to so qualify could have
a material adverse effect on the business, operation, assets or financial condition of the FBMS
Subsidiary. Except asset forth on Schedule 3.4, FBMS does not own beneficially, directly or
indirectly, more than 5% of any class of equity securities or similar interests of any corporation, bank,
business trust, association, fimited liability company or similar organization, and is not, directly or
indirectly, 2 partner in any partnership, or joint venture.

35  Aunthorization. FBMS has the corporate power and authority to execute and deliver
this Agreement and, subjest to the approval of this Agreement and the Merger by its stockholders,
to perform its obligations under this Agreement and to consummate the Merger. The execution,
delivery and performance by FBMS of this Agreement has been duly authorized by all necessary
corporate action. Subject to such approval of stockholders and of government agencies and other
government boards having regulatory authority over FBMS as may be required by statute or
regulation, this Agreement is the legal, valid and binding obligation of FBMS enforceable in

accordance with its terms.

3.6 . . Absence of Restrictions and Conflicts. The execution, delivery and performance
of this Agreement and the consuroreation of the Merger and the fulfillment of and compliance with
the terms and conditions of this Agreement do not and will not, with the passing of time ot the giving
of notice or both, violate or conflict with, constitute 2 breach of or default under, result in the loss
of any material benefit under, of permit the acceleration of any obligation under, (1) aqy term OF
provision of the Certificate of Incorporation or Bylaws of FBMS or any FBMS Subsidiary, (i) any
"aterial Contract” {as defined in Section 3.13), (i) any judgment, decree of order of any court or
governmental authority or agency 4o which FBMS or any FBMS Subsidiary is 2 party Or by which
FBMS orany FBMS Subsidiary or any oftheir properties is bound, or {iv} aay statute, law, regulation
or rule applicable to FBMS. Except for the filing of the Certificate of Merger with the Secretary of
State of the State of Delaware and the Secretary of State of the State of Florida, compliance with the
applicable requirements of the FBCA, Secusities Act, Securities Exchange Act of 1934, as amended
(the "Exchange Act"), and applicable state securities and banking laws, no consent, approval, order
or authorization of, or registration, deciaration or filing with, any governmental agency of public or
regulatory unit, agency, body or authority with respect to EBMS or any FBMS Subsidiary isrequired

in connection with the execution, delivery or performarnce of this Agreernent by FBMS or the
consummation of the transactions contemplated hereby.

3.7  Capitalization of ¥BMS.

(a) The authorized capital stock of FBMS consists of (1) 10,000,000 shares of
FRMS Cotamon Stock, $.01 par value per share; (i) 1,000,000 shares of preferred stock,
par value $10.00 per share (“FBMS Preferred Stock.”) As of the date hereof, there were @
3,000,000 shares of FBMS Common Stock issued znd cutstanding and ro shares of FBMS3
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Cormmoen Stock reserved for issuance upon the exercise of options, warrants or convertible
securities; and (i) 286,000 shares of FBMS Preferred Stock outstanding.

(b)  All of theissued and outstanding shares of FBMS Common Stock and FBMS
Preferred Stock have been duly authorized and validly issued, and are fully paid,
nonassessable and free of preemptive rights. FBMS has taken all necessary corporate action
and made all filings with with the Florida Secretary of State as required under the FBCA with
raspect to the outstanding shares of FBMS Preferred Stock.

() There are no voting trusis, stockholder agreemenis or other voting
arrangements between or among the stockholders of FBMS.

(d)  Except as set forthin Schedule 2.2, no equity security of FBMS or any FEMS
Subsidiary is or may be required to be issued by reason of any option, warrant, scrip,
preemptive right, right to subscribe to, call or commitment of any character whatsoever
relating to, or security or right convertible irto, any shares of capital stock of such subsidiary,
and there are no contracts, commitments, understandings or arrangements by which FBMS
or any FBMS Subsidiary is bound to issue additional shares ofits capital stock, or any option
waarrant or right to purchase or acquire any additional shares of its capital stock.

{2)  Since Decémber 31, 1998, no shares of capital stock have been purchased,
redeemed or otherwise required, directly or indirectly, by FBMS or any FBMS Subsidiary and
no dividends or other distributions have been declared, set aside, made or paid to the
shareholders of FBMS. -

3.8  ¥BMS Information. FBMS has made or will make available to Equitex and the
Merger Subsidiary all information that FBMS has available (including all tax returns, financial
statements given to any other person, contracts, payroll schedules, financial books and records), and
all other information concerning FBMS or any FBMS Subsidiary its business, its customers, its
management, and its financial condition which Equitex may have requested (all such information
being referred to herein as the "FBMS Information"). As of their respective dates, the FBMS
Information did not contain any untrue statement of a material fact or omit to state 2 material fact
required to be stated therein or necessary to make the statements therein, in light of'the circumstances
under which they were made, not misleading. o '

3.9  Financial Statements and Records of FBMS. FBMS has made available and will
provide to Equitex and the Merger Subsidiary true, correct and complete copies of the following
financial statements (the "FBMS Financial Statements") (i) audited consolidated balance sheets of
FBMS as of December 31, 1998 and 1997 and related audited consolidated statements of income,
shareholders’ equity and cash flows for the two years ended December 31, 1998, together with the
notes thereto (the “FBMS Year-End Statements™); (i} unaudited consolidated balance sheets of
FBMS and related consolidated statements of income, shareholders’ equity and cash flows as of and
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for the quarter ended March 31, 1999 and as soon as they are available, for each quarter ended prior
to Closing (the “FBMS Quarterly Statements”). The FBMS Year-End Statements and FBMS
Quarterly Statements have been and will be prepared from, and &re in accordance with, the booksand
records of FBMS and present or will present fairly, in all material respects, the financial position of
FBMS as of the dates thereof and the results of operations and cash flows thereof for the periods then
ended, in each case in conformity generally accepted accounting orincipals (“GAAP"), consistently
applied, except as noted therein. Since January 1, 1999, there has been no change in accounting
principles applied to, or methods of accounting utilized by, FBMS, except as noted in the FBMS
Financial Statements. The books and records of FBMS have been and are being maintained in
accordance with good business practice, reflect only valid traasactions, are complete and correct in
all material respects and present fairly in all material respects the basis for the financial position and
results of operations of FEMS as set forth on the FBMS Year Statement and FBMS Quarterly
Staternents.

3.10 Reports. Since December 31, 1594, FBMS and each FBMS Subsidiary has fied all
reports, registrations and statements, together with any required amendments thereto, that it was
required to file with (i) the United States Department of Housiagand Urban Development EuD”),
() the Federal Home Loan Mortgage Corporation (“FHLMC”), (i) the Government National
Mortgage Association (“GNMA?), (iv) the Federal National Mortgage Association (‘FNMA™), (v)
the Veterans’ Administration (“VA”), (vi) the Federal Reserve Board, and (vii} any applicable state
securities or banking autharities. All such reports and statements filed with any such regulatory body
or authority are collectively referred to herein as the “FBMS Reports.” As oftheir respective dates,
the FBMS Reports complied in all matesial respects with the rules and regulations promulgated by
the SEC, HUD, FHLMC, GNM4, FNMA, VA, the Federal Reserve Board, and applicable state
securities or banking suthorities, as the case may be, and did rot contain any unirue statement ofa
materia] fact or omit to state a material fact required to be stated therein or necessary in order to
make the statements therein, in hight of the circumstances under which they were made, not
misleading, True, correct and complete copies of all the FBMS Reports have been made available

to Equitex by FBMS.

3.11 Absence of Certain Changes, Since Jarmary 1, 1999, neither FEMS nor any FBMS
Subsidiary has, except as otherwise set forth in the FBMS Information or the FBMS Financial
Statements: e ‘ : = .. ) .

(@) suffered any adverse change in its business, operation, assets, or financial
condition, except for such changes that would not resultina material adverse effect on the
business, operation, assets, or financial condition; : :

(t)  suffered any material damage, destructipn, loss or forfeiture of its assets,
whether or not covered by insurance, which property or assets are material to its operations

or business;
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(c)  settled, forgiven, compromised, canceled, released, waived or permitted to
lapse any material rights or claims other than in the ordinary course of business;

(d) entered into or terminated any Material Contract or agreed or made any
changes in any Material Contract, other than renewals or extensions thereof and leases,
agresments, transactions and commitments entered into or terminated in the ordipary course
of business;

(¢)  entered into any transaction, other than at arms-length in the ordinary course
of business, between FBMS and any shareholder, director, officer or affiiated of FBMS or
any affiliate of any such officer, director o shareholder;

(f)  made any material change in the accounting policy, procedure or practice
employed with respect to FBMS; '

(g) sold any of the assets of FBMS, other than sales of loans in the ordinary
course of business;

(h) paid or incurred any capital expenditures, other than capital expenditures
ineurred in the ordinary course of business which does not exceed $10,000 (any single item
or group of related items);

()  writtenup, written down orwritten off the book value of any material amount
of assets other than in the ordinary course of business;

()  declared, paid or set aside for payment any dividend or distribution with
respect to its capital stockg

(k) otherthanasdescribedinSchedule3.1 1(K), redeemed, purchased or otherwise
acquired, or sold, granted or otherwise disposed of, directly or indirectly, any of its capital
stock or securities or any rights to acquire such capital stock or securities, or agreed o
changes in the terms and conditions of any such rights outstanding as of the date of this

Agreement;

()  increased the compensation of or paid any bonuses to any employees or

.

contributed to any employes benefit plan, other thea in accordance with established policies,
practices or requirements and as provided in Section 6.1 hereof,

(m) other than as described in Schedule 3.20, entered into any employment,
consulting or compensation agreement witlh any person ot group;

(n)  entered into any collective bargaining agreement with any person of group,
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(o)  enteredinto, adopted or amended any employee benefit plan; or
(p)  entered into any agreement to do any of the foregoing.

312 NoMaterial Undisclosed Liabilities. There are no liabilities or obligations of FBMS
or any FBMS Subsidiary of any nature, whether absolute, acerued, contingent, or otherwise, other
than: = | e ' ko . R

(@) theliabilities and obligations that are reflected, accrued or reserved against on
the FBMS Financial Statements, or referred to in the footnotes thereto, or incurred in the
ordinary course of business and consistent with past practices since December 31, 1958; or

(5)  liabilities and obBigations which in the aggregate would not have a material
adverse effect on the business, operation, assets or financial condition of FBMS or any FBMS
Subsidiary (z “FBMS Material Adverse Effect”™).

313 Tax Returns; Taxes. FBMS and each FBMS Subsidiary has filed all federal, state,
county, local, and foreign tax relurms, including information returns, required to be filed by it, and
paid all taxes owed by it, including those with respect to income, withholding, social security,
unemployment, workers’ compensation, franchise, ad valorem, premium, excise and sales taxes, and
1o taxes shown on such returns to be owed by it or assessments received by it are definquent, Federal
income tax retums of FBMS and each FBMS Subsidiary for the fiscal year ended December 31, 15953,
and for all fiscal years prior thereto, are for the purposes of routine audit by the Internal Revenue
Service closed because of the statute of Gmitations, and no claims for additional taxes for such fiscal
years are pending. Neither FBMS nor any FBMS Subsidiary Is not a party {0 any pending action or
proceeding, nor, to FBMS’ or the Shareholder’s knowledge, is any such action or proceeding
threatened by aty governmental anthority, for the assessment or collection of taxes, interest,
penaliies, assessments or deficiencies and no issue has been raised by any federal, state, local or
foreign taxing authority in connection with any andit or exzmination of the tax returns, business or
properties of FBMS or any FBMS Subsidiary which has not been settled, resolved and fully satisfied.
Except for amounts not yet due and payable, FBMS and each FBMS Subsidiary hes paid all taxes
owed or which it is required to withhold from amounts owing to employees, creditors or other third
parties. The balance sheet as of December 31, 1998, referred to in Section 3.9, includes adequate
provision forall acerned but unpaid federal, state, county, local and foreign taxes, interests, penalties,
assessments or deficiencies of FBMS with respect to all periods through the date thereof.

314 Material Contracts. FBMS has farmished or made zvailable to Equitexaccurate and
complete copies of the Material Contracts {as defined herein) applicable to FBMS.and each FBMS
Subsidiary . Excépt as set forth on Schedule 3.14, there is not under any of the Material Contracts
any existing breach, default or event of defanlt by FBMS or any FBMS Subsidiary nor any event that
with notice or lapse of time or both would constitute a breach, default or event of default by FBMS
or any FBMS Subsidiary other than breaches, defaults or events of defauit which would not have nor
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does FBMS know of, and ¥BMS has not received notice of, or made 2 claim with respect to, any
breach or default by any other party thereto which would, severally or in the aggregate, have aFBMS
Material Adverse Effect. As used herein, the term "Material Contracts™ shall mean (i) all strategic
alliance contracts and agreements; (if) all agreements to pay percentages or profits, revente or volume
of loans originated, brokered or assigned; and (ifi) all other contracts and agreements providing for
expenditures or commitments by FBMS or any FBMS Subsidiary in excess of 310,000 over more
than a 12-month pesiod all as set forth on Schedule 3.14 (which Schedule contains true and accurate
information regarding the nature and status of such contracts gnd agreements).

3.15 Litigation and Government Claims. Excepf as set forth on Schedule 3.15, there
is no pending suit, claim, action or litigation, or administrative, arbitration or cther proceeding or
governmental investigation or inquiry against FBMS or any FBMS Subsidiary to which its business
or assets are subject which would, severally or in the aggregate, reasonably be expected to result in
2 FBMS Material Adverse Effect nor have any such proceedings been threatened or contemplated.
Neither FBMS nor any FBMS Subsidiary is subject to any judgment, decree, injunction, rule or order
of anty court, or, to the knowledge of FBMS or the Shareholder, any governmental restriction
applicable to FBMS or any FBMS Subsidiary which is reasonably likely (f) to have a FBMS Material
Adverse Effect or (if) to cause a material limitation on Equitex's ability to operate the business of
FBMS or any FBMS Subsidiary (as it is curretly operated) after the Closing.

3.16 Complance With Laws. FBMS and each FBMS Subsidiary has complied with all
applicable laws, rules, regulations, ordinances and codes, whether federal, state, local or foreign and,
including, without limitation, all laws and regulations relating to occupationat health and safety, equal
employment opportunities, fair employment practices, and sex, race, religious, age, and other
prohibited discrimination, ail other labor laws, including, without limitation, the Family and Medical
Leave Act, and 21l hcensure, disciosure, usury and other consumer credit laws and regulations
governing residential mortgage, lending and brokering, including, but not limited, all epplicable rules,
regulations, standards and guidelines promulgated by HUD, FELMC, GNMA, FNMA, VA, and the
Board of Governors of the Federal Reserve System, the state agencies and all applicable provisions
of the Real Estate Settlement Procedures Act of 1974, the Flood Protection Insurance Act, the
Consumer Protaction Act, the Truth and Lending Act, the Equal Credit Opportunity Act and the Fair
Credit Reporting Act, 21l as amended from time to time, and all regulations promulgated thereunder
(the foregoing statutes and laws called “Consumer Credit Law™) and, except for correspondence
received in cormection with any regulatory approvals required for the transactions contemplated
hereby, copies of which have been delivered to Equitex, no notice or correspondence (whether
regarding Htipation, regulatory action or otherwise) has been received by FBMS or any FBMS
Subsidiary from or on behalf of consumers which is Hkely to have a FBMS Material Adverse Effect
or notice from any regulatory agency in which such regulaiory agency has alleged noncompliance
with any Consumer Credit Law or other applicable law. FBMS and each FBMS Subsidiary has
complied with all applicable appraisal and accounting standards. _
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3.17 Policies and Procedures. FBMS has provided Equitex with all of its standard
consumer forms, including all form disclosures and notices, brokers agreements, notes, mortgages,
notes and instruments agreements used in the operation of its business (the “Consumer Forms”).
FBMS has provided Equitex with a copy of its internal practices and procedures and FBMS and its
employees have complied and are in compliance with such practices and procedures in ail material
respects. All such practices and procedures and all Consumer Forms comply in all material respects
with ([) Consumer Credit Law, as required in the states in which FBMS or any FBMS Subsidiary is
conducting its business, and (i) any standards imposed by HUD; FHLMC, GNMA, FNMA and VA,
to the extent applicable, and any other applicable law or regulation.

3.18 ILicenses and Permits. FBMS and each FBMS Subsidiary has obtained all licenses,
permits, qualifications, franchises and other governmental authorizations and approvals, including,
without limitation, all state mortgage brokers and mortgage bankers licenses and, as applicable,
approvals by HUD, FHLMC, GNMA, FNMA anc¢ VA, required in order for it to conduct its business
as presently conducted, all of which are listed on Schedule 3.18 hereto. All of such licenses, permits,
qualifications, franchises and other authorizations are in full force and effect and will remain in fuil
force and effect immediately after the Closing and shall not be violated by or effected, impaired or
acquire any further action to remain effective as a result of the Closing. No violation exists in respect
of any such license, permit, qualification, franchise, authorization or approval. Ne proceeding is
pending, or to the knowledge of FBMS or the Shareholder, threatened to revoke or limit any such
license, permit, qualification, franchise, autherization or approval.

3.19 Employee Benefit Plans.

()  Schedule 3.19 contains an accurate and complete list of all Employee Benefit
Plans, contributed to, maintained or sponsored by FBMS or any FBMS Subsidiary, to which
FBMS or any FBMS Subsidiary is obligated to contribute or with respect to which FBMS or
any FBMS Subsidiary has any lLiebility or potential liability, whether direct or indirect
{collectively the *Plans” or individually a "Plan”).

(6) Except as disclosed in Schedule 3.19, Neither FBMS nor any FBMS
Subsidiary contributes to, have an obligation to contribute to or otherwise bave any liability
or potential Tiability with respect to, (a) any Multiemployer Plan {as such term is defined in

- Section 3(37) of the Employee Retirement Income Security Act of 1974, as amended
(“ERISA™), (b) any plan of the type described in Sections 4063 and 4064 of ERISA or in

" Section 413 of the Intemnal Revenus Code of 1986, as amended (the “IRC} (and regulations
promulgated thereunder), or (¢) any plan which provides heath, life insurance, accident or
other welfare-type benefits to current or future retirees or current former employees, their
spouses or dependents, other than in accordance with Section 4980B of the IRCor applicable

state continuation coverage law.
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(¢)  Except as disclosed in Schedule 3.19, tone of the Plans obligates FEBMS or
any FBMS Subsidiary to pay separation, severance, termination or similar-type benefits solely
as a result of any transaction contemplated by this Agreement or solely as a result of a change
in control, as such term is used in Section 280G of the IRC (and regulations prommulgated

thereunder).

(d)  Each Plan and all related trusts, insurance contracts, and funds have been
maintzined, funded and administered in compliance in all respects with all applicable laws and
regulations, including but not fimited to ERISA and the IRC. None of FBMS, any trusiee or
administrator of any Plan, or any other Person has engaged in any transaction with respect
to any Plan which could subject FBMS or any FBMS Subsidiary, or any trusiee Of
administrator of any Plan, or any party dealing with any Plan, or Equitex to any tax or penalty
tmposed by ERISA or the IRC. No actions, siits, claims, complaints, charges, proceedings,
hearings, investigations, or demands with respect to the Plans (other than routine claims for
benefits) are pending or, to the knowledge of FBMS or the Shareholder, threatened, and
neither FEMS nor the Shareholder has any knowledge of any facts which could reasonably
be expected to give rise to any actions, suits, claims, complaints, charges, proceedings,
hearings, Investigations, or demands. No Plan that is siibject to the funding requirements of
Section 412 of the IRC or Section 302 of ERISA has incurred any accumulated fanding
deficiency as such term is defined in such Sections of ERISA and the TRC, whether or not
waived. No liability to the Pension Benefit Guaranty Corporation (the “PBGC™) {exceptfor
routine payment of premiums) has been or is expected to be incurred with respect to any Plan
that is subject to Title IV of ERISA, no reportable event (as such term is defined in Section
4043 of ERISA) has ocourred with respect to ady such Plan, and the PBGC has not
commenced or, to FBMS' or the Sharcholder’s knowledge, threatened the termination of any
Plan. Noge of the assets of FBMS or any FBMS Subsidiary is the subject to any lien arising
ander Section 302{f) of ERISA or Section 412(n) of the IRC, neither FBMS nor any FBMS
Subsidiary has been required to post any security pursuant to Section 307 of ERISA or
Section 401(2)(29) of the IRC, and neither FBMS, any officers or directors of FBMS, nor the -
Shareholder, has knowledge of any facts whick could reasonably be expected to give fise to

such lien or such posting of security.

(¢) EachPlanthatis intended to be qualified under Section 401(2) ofthe IRC, and , L
each trust (if any) forming a part thereof, has received a favorable determination letter from
the Internal Revenue Service as to the qualifications under the TRC of such Plan and the tax
" exempt status of such related trust, and nothing has occurred since the date of such
determination letter that could zdversely affect the qualification of such Plan or the fax
exempt status of such related trust.

(i  Nounderfunded defined benefit plan (as such term is defined in Section 3(35)
of ERISA) has been, during the five years preceding the Closing Date, transferred out of the
controlled group of companies (within the meaning of Sections 414(E), (c), (m) and (o) ofthe
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TRC) of which FBMS or any FBMS Subsidiary is a member or was a member during such
five-year pericd. '

() As ofthe Closing Date, the fair market value of the assets of each Plan that
is a defined benefit pension plan equals or exceeds the present value of all vested and non-
vested liabilities thereunder determined in accordance with applicable PBGC methods, factors
and assumptions applicable to a defined benefit pension plan terminating ou such date. With
respect to each Plan that is subject to the finding requirements of Section 412 ofthe IRC and
Section 302 of ERISA, allrequired or recommended contributions for all periods ending prior
to or as of the Closing Date (including periods from the first day of the then-current plan year
to the Closing Date and including all quarterly contributions required in accordance with
Section 412(m) of the IRC) shall have been made. With respect to each other Plan, all
required or recommended payments, premiurns, contributions, reimbursements or accruals
for all periods ending prior to or as of the Closing Date shall have been made. No Plan has

any unfunded lighilides. -

(h)  TheBoard of Directors of FBMS and each FBMS Subsidiary (or committees
or officers authorized by such Board) has authority to amend or terminzte the Plans at any
time without limitation (subject to the requirements of ERISA), and neither the consideration
or implementation of the transactions contemplated under this Agreement nor the amendment
or termination, of any or all of the Plans on or after the date of this Agreement will increase
(2) the obligation of FBMS or any FBMS Subsidiary to make contributions or any other
payments to fund benefits accrued under any Employee Benefit Plans as of the date of this
Agreement or (b) the benefits accrued or payable with respect to any participant under any
Employee Benefit Plans.

@  Withrespectio each Plan, FBMS has provided Equitex with true, complete
and correct copies, to the extent applicable, of (a) all documents pursuant to which the Plans
are maintained, funded and administered, (b) the two most recent annual reports (Form 5500
Series) filed with the Internal Revenue Service (with attachments), () the two most recert
actuarial reports, (d) the two most recent financial statements, and (¢) all governmental
nilings, determinations, and opinions (and pending Tequests for governmental rulings,
determinations, and opinions). '

M Except as provided on Schedule 3.19(7), neither FBMS nor any FBMS
- Subsidiary provides any post-retirement or post-employment health, fife insurance, accident
or other welfare-type benefits. Schedule3. 15() includes the most recent valuation (but in any
case at least one that has been completed within the last calendar year) of the present and
future obligations with respect to Employee Benefit Plans and benefits fisted thereon, if any.
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320 Employment Agreements; Labor Relations,

(a)  Schedule3:20 sets fortha complete and accurate list of all material employee
benefit or compensation plans, agreements and arrangeiments to which FBMS or any FBMS
Subsidiary is a party and which are not disclosed in the FEBMS Information, including without
Timitation (f) all severance, employment, consulting or similar contracts, (i) all material
agreements and contracts with "change of control" provisions or similar provisions and (i)
21l indemnification agreements or arrangements with directors or ofiicers.

FEMS and each FBMS Subsidiary isin compHance in all material respects with
ali laws (including Federal and state laws} respecting employment and employment practices,
terms and conditions of employment, wages and hours, and is not engaged in any unfair labor
or unlawfizl employment practice.

(¢) No work stoppage involving FBMS s pending or, to FBMS or the
Shareholder’s knowledge, threatened. Neither FBMS nor any FBMS Subsidiary is involved
in affected by or, to FBMS’ or the Shareholder’s knowledge, threatened with, any labor
dispute, arbitration, lawsuit or administrative proceeding which could have a FBMS Material
Adverse Effect. No employees of FBMS or any FEMS Subsidiary are represented by any
Iabor union or any collective bargaining agresment otherwise in effect with respect to such

employess.

321 Imtellectual Property. FBMS and each FBMS Subsidiary owns or has valid, binding
and enforceable rights to use all material patents, trademarks, trade names, service marks, service
narnes, copyrights, applications therefor and licenses or other rights in respect thereof ("Intellectual
Property")used or held forusein connection with the business of FBMS and each FBMS Subsidiary,
without any known conflict with the rights of others, except for such conflicts as do pot have aFBMS
Material Adverse Effect. Neither FBMS nor any FBMS Subsidiary has received any notice from any
other person pertaining to or challenging the right of FBMS to use any Intellecival Property of any
trade secrets, proprietary information, inventions, know-how, processes and procedures owned or
used or licensed to FBMS or any FBMS Subsidiary, except with respect to rights the loss of which,
individually or in the aggregate, would not have a2 FBMS Material Adverse Effect.

392 Software. All of the computer software used by or for FBMS or any FBMS
Subsidiary in the conduct of its business (the “Software™) is either () owned by FBMS or the FBMS
Subsidiary free and clear of any and all liens, claims, equities, security interests, and encumbrances
whatsoever, or (ii) used by FBMS or the FBMS Subsidiary pursuant to a fuslly-paid ficense granted
to FBMS or the FBMS Subsidiary for the third party pursuant to the terms of such license. No such
computer software license shall terminate or become terminable as a result of the transactions
contemplated hereby. There are no infringernent suits pending or, to FBMS' or the Shareholder’s

kmowledge, threatened against FBMS or the FBMS Subsidiary with respect to any of the Software,
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and, to the knowledge of FBMS and the Shareholder, no fact or condition exists which could give
rise to any such infringement suit. ) - .

323 [Properties and Related Matters. Except as may be reflested in the FBMS Financial
Statements and except for any lien for current taxes not yet delinquent, FBMS and each FBMS
Subsidiary have good title free and clear of any material liens, claims, charges, options, encumbrances,
or similar restrictions fo all the real and personal property reflected in FBMS® balance sheet as of
December 31, 1998, and all real and personal property acquired since that date, except such real and
personal property as has been disposed of in the ordinary course of business. All leases of real
property and all other leases material to FBMS or any FBMS Subsidiary pursuart to which FBMS
or such FBMS Subsidiary, as lessee, leases real or personal property, which leases are described on
Schedule 3.23, are valid and effective in accordance with their respective terms, and there is not,
under any such lease, any material existing default by FBMS or any FBMS Subsidiary or any event
which, with notice or lapse of time or both, constitute such a material default. Substantially all
FBMS’ and each FBMS’ Subsidiary’s buildings and equipment regular use have been well maintained
and are in good and serviceable condition, reaspnable wear and fear aceepted.

324 Imsuratice, FBMS maintains and has maintained insurance, for reasonable amounts
with financially sound and reputable insurance companies against such risks as companies engaged
in a similar business would, in accordance with good business practice, customarily be insured and
has maintained all insurance acquired by applicable law and regulation.

395 Schedule of Loans. Schedule 3.25, prepared as of the date of this Agreement,
contains a detailed description of the loan portfolio currently held by FRMS and 2l loans currently
outstanding on FBMS’ warehouse line, includes a detailed schedule of all delinquencies and payment
histories, the discount or actual prices at which loans were sold to government agencies or third
parties, accurately described all loans subject to repurchase obligations of FBMS and a list of all
uninsured FEA and VA loans of FBMS. Exceptas set forth in Schedule 3.25, all mortgage insurance
premiums and all VA fanding fees areto the knowledge of FBMS current with respect to each ioan
for which such insurance is required. Schedule 3.25 also sets forth a list of al! loan locks taken by
FBMS and all losses caused by such loan locks or losses caused by loans that did not clese in

- accordance with the [oan lock agreement which locks or losses have occurred within 180 days ofthe

date of this Agreement which are still outstanding. .

326 Material Tuterests of Certain Persons. Except as set forth on Schedule 3.26, to
FBMS’ knowledge nc officer or director of FBMS, or any “dssociate” (as suck term is defined in
Rule 142-1 under the Exchange Act) of ny such officer or director, has any interest in any material
contract or property (real or personal), tangible or intangible, used in or pertaining to the business
of FBMS. Schedule 3.26 setsfortha correct and complete Jist of any loan from FBMS to any present
officer, director, employee or associate oOf related interest of any such person which was required
under Regulation O of the Federal Reserve Board to be approved by or reported to FBMS’ Board
of Directors.
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327 Registration Obligations. Neither FBMS nor any FBMS Subsidiary is under any
obligation, contingent or otherwise, which will survive the Merger by reason of any agreement to
register any of its securities under the Securities Act. .

328 FEavironmental Matters. To the knowledge of FBMS:

(a) No Hazardous Material (as defined below) has been disposed of on, released
to or from, threatened to be released to or from or is presently at, on, beneath, in or upon any
partial of real property owned or leased by FBMS or any FBMS Subsidiary or upon any
adjacent parcels of real estate in amounts or concentration which constitute or constituted a
violation of, or which could reasonably be expected to give rise to fiability under, any
Environmental Law {as defined below).

()  Therehasbeennc generation, production, refining, processing, manufacturing,
use, storage, disposal, treatment, shipment or receipt of a Hazardous Material at or from any
parcel of real property owned or feased by FBMS or any FBMS Subsidiary relating to the
operations of FBMS or any FBMS Subsidiary in violation of or in a manner that could give
fise to hability under Environtnental Laws. )

(¢  The operations of FBMS and each FBNIS Subsidiary are in compliance and
have been in compliance with all applicable Environmental Laws, and there is no viclation of
any Environmental Law with respect to any parcels of real property owned or leased by
FBMS or any FEMS Subsidiary which could interfere with the continued operation of the
business of FBMS or any FBMS Subsidiary or impair its fair salable value.

Neither FBMS nor any FBMS Subsidiary have received any notice of
violation, alleged violation, non-compliance, Hability or potential Bability regarding
environmental matters or compliance with environmental laws with regard to any parcels of
real property owned or leased by FBMS or any FBMS Subsidiary from any persen, nor does
FBMS, the Shareholder or any FBMS Subsidiary have knowledge or reason to believe that
any such notice will be received fom or is being threatened by any person.

(¢)  No judicial proceedings, governmenta! administrative actions, investigations
or internal or non-public agency proceedings are pending or threatened, under any
environmental law, to which FBMS or any FBMS Subsidiary is or will be named as a party,
nor are the any consent decrees, or other decrees, consent orders, agreements, administrative
orders, other orders, judicial or administrative requirements outstanding under any
environmental law with respect to FEMS or any FBMS Subsidiary.

3] “}Yprardous Materials” means any substance (a) the presence of which at, on,
over, beneath, in or upon any real or personal property, building, structure, container of any
nature or description, subsurface strata, ambient air or ambient water (including surface and
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groundwater) requires investigation, removal or remediation under any Environmental Law
or common law, (b) which is or becomes defined 2s 2 "hazardous substance,” "hazardous
material,* "hazardous waste," "pollutant” or "contaminant” under any Environmental Law,
and/or {c) which is toxic, explosive, corrosive, flammable, infectious, radicactive,
carcinogenic, mutagenic, or otherwise hazardous and is or becomes regulated by any
governmental authority under any Environmental Law, (d) the presence of which causes or
threatens to cause a nuisance or trespass upon real property orto adjacent properties Orposes
or threatens to pose a hazard to the environment, and/or to the health or safety of persons on
or about any real property, and/or (€) which contains urea-formaldehyde, polychlorinated
biphenyls, asbestos or ashestos containing materials, radon, patroleumor petroleum products.

(g) “Environmental Law or Laws” means any and all federal, state, local or
municipal laws, rules, orders, regulations, statutes, {reaties, ordinances, codes, decrees, or
requirements of ary governmental authority regulating, relating to or imposing Hability or
standards of conduct concerning environmental protection, health or safety matters, including
all requirements pertaining to reporting, licensing, permitting, investigation, removal or
remediation of emissions, discharges, releases, orthreatened releases of Hazardous Materials,
chemical substances, pollutants or contaminants or relating to the manufacture, generation,
processing, distribution, use, treatment, storage, disposal, transport, or handling ofHazardous
Materials, chemical substances, pollutasts or contaminants, including, without limitation, the
Comprehensive Environmental Response, "Compensation and Lisbility Act of 1980

- ("CERCLA™, the Toxic Substance Control Act ("TSCA"), the Resource Conservation and
Recovery Act ("RCRA"), the Clean Air Act ("CAA"), the Clean Water Act (" CWA")and the
Occupational Safety and Health Act of 1970 ("OSHA™), all as may have been amended.

329 Referral Sources; Investors. Neither FBMS, the Shareholder nor any FBMS
Subsidiary has been advised that any of its loan officers, referral sources or investors intend to cease
doing business with FBMS or any FBMS Subsidiary which cessation in the aggregaie or otherwise
could have a FBMS Matetial Adverse Effect. -

330 Compliance with Year 2000 Requirements. All of its Information Systems and
Equipment (as defined below) is either Year 2000 Compliant (as defined below), or any
reprogramming, remediation, or other corrective action, including the mternal testing of all such
Tnformation Systerns and Equipment, will be completed by Decerber 31, 1959, except for any failure
to be Year 2000 Comptiant that cannot reasonably be expected to have 2 FBMS Material Adverse
Effect. “Year 2000 Complian” means that all Information Systems and Equipment accurately
process date data (including, but not limited to, calculating, comparing, and sequencing), before,
during and after the year 2000, as well as same and multi-century dates, or between the years 1599
and 2000, taking into account all leap years, including the fact that the year 2000 is 2 leap year and
shall in all material respects continue to function in the same manner as it performs today and shall
not otherswise impair in any material respect the accuracy of Sanctionality of Information Systems and
Equipment. “Information Systems and Equipment” mieans all ‘computér hardware, firmware and
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software, as well as other information processing systems, other than any equipment containing
imbedded microchips, whether directly owned, licensed, leased, operated or otherwise controlled by
FBMS or any FBMS Subsidiary, th which, in whole or in part, are used, operated, refied upon, or
integrat to, the conduct of the business of FBMS or any FBMS Subsidiacy; provided thar Information
Systems and Equipment does not inchide any ofthe foregoing of any third-party customer or vendor

which is not owned, licensed, leased, operated or otherwise controlled by FBMS or any FBMS
Subsidiary. -

331 Brokersand Finders. Neither FRMS northe Shareholder, norto FBMS' knowledge,
any of fts officers, directors, employees, or sharcholders has employed any broker, finder or
smvestment bank or incurred any lability for any investment banking fees, financial advisory fees,
brokerage fees or finders' fees in connection with the transactions contempiated hereby. Except as
described on Schedule 3.31, neither FBMS nor the Shareholder are aware of one claim for payment
of any finder’s fees, brokerage or agent's commissions or other like payments in connection with the

-

negotiations leading fo this Agreement or the consummation of the fransactions contemplated hereby.

Representations And Warranties of Shareholder

The Sharcholder represents and warrants to Equitex “and the Merger Subsidiary that the
statements contained in Article 4 are true and correct in afl material respects.

41  Authorization of Transaction. The Shareholder has fill power and authority to
execute and deliver this Agreement and to perform his obligations hereunder. This Agreement
constitutes the valid and legally binding obligation of the Shareholder, enforceable in accordance with
its terms and conditions. The Shareholder does not need to give any notice to, make any fling with,
or obtain any authorization, consent o approval of any government or governmental agency in order
t0 consummate the transactions contemplated by this Agreement.

45  Absence of Restrictions and Conflicts. Neither the execution and delivery of this
Agreement, nor consummation of the transactions contemplated hereby, will: (i) violate any statute,
regulation, rule, judgment, order, decree, stipulation, injunction, charge or other restriction of any
government, governmental agency or court to which the Sharebolder subject; or (i} conflict with,
result in a breach of, constitute a defanlt under, result in the acceleration of, create in any person the
right to accelerate, terminate, modify or cancel, or require any notice under any contract, lease,
sublease, license, sublicense, franchise, permit, indenture, agreement or mortgage for borrowed
money, instrument of indebtedness, security interest or other arrangement to which the Shareholder
is a party or by which he is bound or to which any of his assets Is subject.
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43  Transfer of FBMS Common Stock. The Shareholder is the lawful owner of all
outstanding shares of FBMS Common Stock tobe exchanged pursuant to Article 2 hereof, free and
clear of any restrictions on transfer (other then any restrictions under the Securities Act or applicable
state securities laws), taxes, security aterests, options, warrants, purchase rights, contracts,
commitments, equities, claims and demands. The shares of FBMS Common Stock to be exchanged
pursuant to Asticle 2 hereof represent all of the issued and outstanding capital stock of FBMS,

44  Guarantees. Schedule4.4, described all guarantees of Shareholder of any cbligations
of FBMS or any FBMS Subsidiary.

45  Brokers Fees. The Shareholder has not employed any broker, finder or investment
bank or incurred any liability for any investrment banking fees, financial advisory fees, brokerage fees
or finders' fees in connection with the transactions contemplated hereby. Except as described on
Schedule 3.31, the Shareholder is not aware of any claim for payment of any finder's fees, brokerage
or agent's commissions or other like payments in connection, with the negotiations leading to this
Agreement or the consummation of the transactions contemplated hereby. o

ARTICLES . —-

Representations and Warranties of Equitex
and the Merger Subsidiary

Equitex and the Merger Subsidiary represent and warrant to FBMS and the Shareholder that
ihe statements contained in Article 5 are true and correct in all material respects. As used in this
Article 5 and elsewhere in this Agreement, the phrase "to Equitex's or the Merger Subsidiary's
knowledge® or "to Equitex's or the Merger Subsidiary's actual knowledge" shall mean to the
knowledge of the officer of Equitex or the Merger Subsidiary who has the principal responsibility for

the matter being stated.

51  Organization and Good Standing. Each of Equitex and the Merger Subsidiary is
duly organized, validly existing and in good standing under the laws of the jurisdiction of its
incorporation or organization.

52  Foreign Qualification, Equifex and the Merger Subsidiary are duly qualified or
licensed to do business and are in good standing as a foreign corporation in every jurisdiction where
the faflure so to qualify would have a material adverse effect (a "Equitex Material Adverse Effect™
on (a) the business, operation, assets or financial condition of Equitex and the Merger Subsidiary

taken as a whole or (b) the validity or enforceability of, or the ability of Equitex fo perform its
obligations under, this Agreement. ..

53  Corporate Power and Authority. Equitex and the Merger Subsidiary have the
corporate power and authority and all material ficenses and permits to own, lease and operate their
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respective properties and assets and fo camry on their respective businesses as currently being
conducted. L. e .

5.4 Authorization. Equitex and the Merger Subsidiary have the corporate power and
authority to execute and deliver this Agreement and, subject to the approval of this Agreement and
the Merger by their stockholders, to perform their obligations under this Agreement and to
consurimate the Merger, The execution, delivery and performance by Equitex and the Merger
Subsidiary of this Agresment has been duly authorized by all necessary corporate action. Subject o
such approval of stockholders and of government agencies and other government boards having
regulatory authority over Equitex and the Merger Subsidiary as may be required by statute or
regulation, this Agreement is the legal, valid and binding obligation of Equitex and the Merger
Subsidiary enforceable in accordance with its terms.

5.5  Absence of Restrictions and Contlicts. The execution, delivery and performance
of this Agreement and the consummation of the Merger and the fulfillment of and compliance with
the terms and conditions of this Agreement do not and will not, with the passing of time or the giving
of notice or both, viclate or conflict with, constitute a breach of or default under, result in the loss
of any material benefit under, or permit the acceleration of any cbligation under, (i) any term or
provision of the Certificate of Incorporation or Bylaws of Equitex or the Merger Subsidiary, (i) any
"Equitex Material Contract” (as defined in Section 5.12), (i) dny judgment, decree or order of any
court or governmental authority or agency to which Equitex o any of the Merger Subsidiary is a
party or by which Equitex or any of the Merger Subsidiary or any of their respective properties is
bound, or {fv) any statute, law, regulation or rule applicable to Equitex or the Merger Subsidiary
other than such violations, conflicts, breaches or defanlts as would not have a Equitex Material
Adverse Effect. Except for the filing of the Certificate of Merger with the Secretary of State of
Delaware and the Secretary of State of Florida, compliance with the applicable requirements of the
Bank Holding Company Act of 1956, as amended (the “BHC Act”), Securities Act, the Exchange
Act and applicable state securities and banking laws, ne consent, approval, order or authorization of,
or registration, declaration or filing with, any governmental agency or public or regulatory unit,
agency, body or authority with respect to Equitéx or the Merger Subsidiary is required in comnection
with the execution, delivery or performance of this Agreement by Equitex or the consummation of

the transactions contemplated hereby.

3.6  Capitalization of Equitex.

(a)  The authorized capital stock of Equitex consists of 7,500,000 shares of
Equitex Common Stock $.01 par value, and 2,000,000 shares of preferred stock, $0.02 par
value. Schedule 5.6 lists, as of the date hereof, the number of shares of Equitex Common
Stock outstanding, shares of preferred stock outstanding, and shares of Equitex Common
Stock reserved for issuance upoa the exercise of outstanding options under Equitex's Stock
Option Plans (the "Equitex Options"” and "Equitex Option Plans,* respectively).

45313, WPD4

-21- -



(®)  Allof the issed and outstanding shares of Equitex Common have been duly
guthorized and validly msued and are fully paid, nonassessable and free of preemptive rights.

()  Theshares of Equitex Common Stock to be issued in the Merger will be duly
authorized and validly issued and will be fully paid, nenassessable shares of Equitex Common
Stock free of preemptive rights.

(@  To Equitex's knowiedge, thersare ne voting trusts, stockholder agresrnents
or other voting arrangements between or among the stockholders of Equitex.

(¢) Except as set forth in subsection (3) above, there is no outstanding
subscription, contract, convertible or exchangeable security, option, warrant, call or other
right obligating Equitex or s subsidiaries to issue, sell, exchange, or otherwise dispose of,
or to purchase, redeem or otherwise acquire, shares of, or securities convertible into or
exchangeable for, capital stock of Equitex. B '

57  Equitex SEC Reports. Equitex has made available to FBMS () Equitex's Anmual
Reports on Form 10-KSB, including all exhibits Sled thereto and items incorporated therein by
reference, (i) Equitex's Quarterly Reports on Form 10-Q8SB, including all exhibits thereto and items
incorporated thereinby reference, (i) proxy statementsrefating to Equitex's meetings of! stockholders
and (i) ail other reports or registr ion statements (as amended or supplemented prior 0 the date

hereof), filed by Equitex with the Securities and Exchange Cormmission ("SEC") since Temudiy1, © ™

1996, including all exhibits thereto and items incorporated therein by reference (items (i) through (iv)

being referred to as the "Equitex SEC Reports”). Asof their respective dates, Equitex SEC Reports |

did not contain any untrue statement of a material fact or omit to state 2 material fact required to be
stated therein or necessary to make the statements therein, in light of the circumstances under which
they were made, not misleading. Since Yanvary 1, 1996, Eqifitex has filed 2ll material forms (and
necessary amendments), reports and documents with the SEC required to be filed by it pursuant to
the federal securities laws and the SEC rules and regulations thereunder, each of which complied as
to form, at the time such form, report of docurnent was filed, in all material respects with the
applicable requirements of the Securities Act and the Exchange Act and the applicable rules and

T tions thereunder.

58 TFinancial Statements and Records of Equitex. Equitex has made or will make
available to FBMS true, correct and complete copies of the following financial statements (the
"Equitex Financial Statements"): .

(z) theconsolidated balance sheets of Equif&i and its consolidated subsidiaries as
of December 31, 1997 and 1998, and the consolidated statements of income, stockholders’
equity and cash flows for the fiscal years then ended, including the notes thereto, in each case
examined by and accompanied by the report of Davis & Co.; and
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(b}  theunaudited consolidated balance sheet of Equitex as of March 31, 1999 (the
"Eqmtex Balance Sheet”), with any notes thereto, and the related unaudited statement of

income for the fiscal quarter then ended (collectively, the "Equitex Quarterly Statements™).

The Equitex Financial Staternents present fairly, in 21l material respects, the financial position
of Equitex as of the dates thereof and the results of operations and changes in financial
position thereof for the periods then ended, in each case in conformity with generally accepted
accounting principles, consistently applied, except as noted therein. Since March 31, 1999,
there has been no change in accounting principles applicable to, or methods of accounting
utilized by, Equitex, except as noted in the Equitex Financial Statements. The books and
records of Equitex have been and are being maintained in accordance with good business
practice, reflect only valid transactions, are complete and correct in all matecial respects, and
present fairly in all material respects the basis for the financial position and results of
operations of Equitex set forth in the Equitex Financizal Statements.

3.9  Absence of Certain Changes. Since March 31, 1999, Equitex has not, except as
otherwise set forth in the Equitex SEC Reports or on Schedule 5 o:

(a)  suffered any adverse change in the business, operation, assets, or financial
condition except for such changes that would not have 2 Equitex Material Adverse Effect;

(b)  suffered any material damage or destruction to or loss of the assets of Equitex
or any of the Merger Subsidiary, whether or not covered by insurance, which property or
assets are material to the operations or business of Equitex and its subsidiaries taken as 2

whole;

()  settled, forgiven, compromised, canceled, released, waived or permitted to
lapse any material rights or claims other than in the ordinary course of business;

(d} entered into or terminated any Material Contract or agreed or made any
changes in any Material Contract, other than renewals or extensions thereof and leases,
agreements, transactions and commitments entered into or terminated in the ordinary course

of business;

(e)  wriitenup, written down or written off the beok value of any material amount
* of assets other than in the ordinary course of business;

(f)  declared, paid or set aside for payment any dividend or distribution with
respect to Equitex's capital stock;

(g)  redeemed, purchased or otherwise acquired, or sold, granted or otherwise
disposed of, directly or indirectly, any of Equitex's capital stack or securities (other than
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shares issued upon exercise of the Equitex Options) or any rights to acquire such capital stock
or securities, or agreed to changes in the terms and conditions of any such nghts outstanding -

as of the date of this Agreetment; - —

(h)  increased the compensation of or paid any bonuses to any employees or
contributed to any employee benefit plan, other than in accordance with established policies,
practices or requirements and as provided in Section 6.2 hereof:

(] entered into any employment, consulting or compensation agreement withany
person or group, except for agreements which would not have a Equitex Material Adverse

6)] entered into any collective bargaining agreement with any person or group;
(k}  entered into, adopted or amended any employee benefit plan; or
O entered into any agreement to do any of the foregoing.

5.10 No Material Undisclosed Liabilities, There are no Labilities or obligations of
Equitex and its consclidated subsidiades of any nature, whether ahsolute accmed, conﬁngent or
otherwise, other than: . =

(a)  liabilities and obligations that are reflected, accrued or reserved against onthe
Equitex Balance Sheet or referred to in the footnotes to the Equitex Balance Sheet, or
incurred in the ordinary course of business and consistent with past practices since March31,

1999; or

(b)  liabilities and obligations which in the aggregate would not result in a Equitex
Material Adverse Effect. ,

5.11 TaxReturns; Taxes. Each of Equitex and the Merger Subsidiary has fled all federal,
state, county, local, and foreign tax returns, including information returns, required to be filed by it,
and paid all taxes owed by it, including those with respect to income, withholding, social security,
unemployment, workers’ compensatior, franchise, ad valorem, premium, excise and sales taxes, and
no taxes shown on such returns to be owed by it or assessments received by it are delinquent. Federal
inzome tax returns of Equitex and the Merger Subsidiary for the fscal year ended December 31,
1995, and for all fiscal years prior thereto, are for the purposes of routine audit by the Internal
Revenue Service closed becanse of the statute of limitations, and no claims for additional taxes for
such fiscal years are pending. Neither Equitex nor the Merger Subsidiary is a party to any pending
action or proceeding, nor, to Equitex’s knowledge, is any such action or proceeding threatened by
any governmental authority, for the assessment or collection of taxes, interest, penalties, assessments
or deficiencies and no issue has been raised by any federal, state, local or foreign taxing authority in
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connection with any audit or examination of the tax returns, business or properties of Equitex and
the Merger Subsidiary which has not been settled, resolved and fully satisGed. Except for amounts

not yet due and payable, each of Equitex and the Merger Subsidiary has paid all taxes owed or which
it is required to withhold from amounts owing to employees, creditors or other third parties. The
balance sheet as of Decéinber 31, 1998, referred to in Section 5.8, inchides adequate provision for
all accrued but unpaid federal, state, county, local and foreign taxes, interests, penalties, assessments
or deficiencies of Equitex and the Merger Subsidiary with respect to all periods through the date

therecf,

5.12 Material Contracts. Equitex has furnished or made available to FBMS accurate and
complete copies of the Equitex Material Contracts (as defined herein) applicable to Equitex or the
Merger Subsidiary. There is not under the Equitex Material Contracts any existing breach, default
or event of default by Equitex or the Merger Subsidiary nor event that with netice or lapse of time
or both would constitute a breach, default or event of default by Equitex or the Merger Subsidiary
other than breaches, defaults or events of default which would not have a Equitex Material Adverse
Effect nor does Equitex know of, and Equitex has not received notice of, or made 2 claim with
respect to, any breach or default by any other party thereto which would, severally or in the
aggregate, have a Equitex Material Adverse Effect. As used herein, the term "Equitex Material
Contracts” shall mean all contracts and agreements filed, or required to be fled, as exhibits to
Equitex's Anmual Report on Form 16-KSB for the year ended or incorporated by reference therein
as an exhibit to Equitex's Adninal Report on Form 10-KSB for the year ending December 31, 1998.

513 Litigation and Government Claims. Exc&pt as disclosed in the Equitex SEC
Reports, there is no pending suit, claim, action or Htigation, or administrative, arbitration or other
proceeding or governmental investigation or inquiry against Equitex or the Merger Subsidiary to
which their businesses or assets are subject which would, severally or in the aggregate, reasonably
be expected to result in a Equitex Material Adverse Effect nor have any such proceedings been
threatened or contemplated. Neither Equitex nor the Equitex Subsidiary is subject to any judgment,
decree, injunction, rule or order of any court, or, to the knowledge of Equitex, any governmental
restriction applicable to Equitex or the Equitex Subsidiary which is reasonably Iikely to have &

Equitex Material Adverse Effect.

514 Compliance with Laws, Equitéx and the Mecger Subsidiary each have all material
authorizations, approvals, licenses and orders to carry on their respective businesses as they are now
being condusted, to own or hold under lease the properties or assets they own or hold under lease
and to perform all of their obligations under the agreements to which they are a party, except for
instances which would not have a Equitex Material Adverse Effect. Equitex and the Merger
Subsidiary have been and are, to the knowledge of Equitex, in compliance with 2ll applicable laws
{including those referenced in the Equitex SEC Reports), regulations and administrative orders ofany
country, state or muricipality or any subdivision of any thereof to which their respective businesses
and their employment oflabor or their use or occupancy of properties or any part hereof are subject,
the violation of which would have a2 Equitex Material Adverse Effect.
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5.15 Employment Agreements; Labor Relations.

(a) Schedule 5.15 sets forth a complete and accurate list of all material employee
benefit or compensation plans, agreements and arrangements to which Equitex is a party and
which are not disclosed in the Equitex Information, including without limitation (i) all
severance, employment, consulting or similar contracts, (ii) all material agreements and
contracts with "change of control” provisions or similar prowszons and (fii) all indenunification
agreements or arrangements with directors or officers.

(6)  Equitexisin compliance in all material respectswith all Iaws (including Federal
and state laws) respecting employment and employment practices, terms and conditions of
employment, wages and hours, and is not engaged inanyy unfaar labor or unlawiid employment
practice.

5.16 Egquitex Empioyee Benefit Plans. Eqmtexhas no employee benefit pIans subject to
ERISA : =

5.17 Intellectnal Property. Equitex and the Merger Subsidiary own or havevalid, binding
and enforceable rights to use all material patents, trademarks, trade names, service marks, service
names, copyrights, applications therefor and licenses or other rights in respect thereof ("Equitex
Intellectual Property™) used or held for use in connection with the business of Equitex or the Merger
Subsidiary, without any known conflict with the rights of others, except for such conflicts as do not
have a Equitex Material Adverse Effect. Neither Equitex nor the Merger Subsidiary bas received any
notice from amy other perscn pertaining to or challenging the right of Equitex or the Merger
Subsidiary to use any Equitex Inteflectual Property or any trade secrets, proprietary information,
inventions, know-how, processes and procedures ovmed orused or licensed to Equitex or the Merger
Subsidiary, except with respect to rights the loss of which, individually or in the aggregate, would not
have 2 Equitex Material Adverse Effect.

5.18 Properties and Related Matters. Neither Equitex nor the Merger Subsidiary owns
any real property.

5.19 Equitex Series D Preferred Stock Equitex hasno knowledge of any conditions that
would prohibit the release from escrow of the proceeds from the private placement of the Equitex
Series D Convertible Preferred Stock, other than shareholder approval of the increase in Equitex

capitalization as contemplated by Section 6.9.

520 Brokers and Finders. Neither Equitex, nor to Equitex’s knowledge, any of its
officers, directors and employees has employed any broker, finder or investment bank or incurred any
liability for any investment banking fees, financial advisory fees, brokerage fees or finders' fees in
connection with the transactions contemplated hereby. Equitex is not aware of any claim for payment
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of any finder's fees, brokerage or agent's commissions or other like payments in connection with the
negotiationsleading to this Agreement or the consummation of the transactions coatemplated kereby.

3.21  Year2000 Compklance. To Equitex’s knowledge, all of its faformation Systems and
Equipment (as defined below) is either Year 2000 Compliant (as defined below), or any
Teprogramming, remediation, or other corrective action, including the internal testing of all such
Information Systems and Equipment, will be completed by December 31, 1999, except for any failure
to be Year 2000 Compliant that cannot reasonably be expected to have an Equitex material adverse
effect. “Year 2600 Compliant” means that all Information Systems and Equipment accurately process
date data (including, but not limited to, calculating, comparing, and sequencing), before, during and
after the year 2000, as well as same and multi-century dates, or between the years 1999 and 2000,
taking into account all leap years, inclnding the fact that the year 2000 js a leap year and shall in all
materjal respects continue to function in the same manner as it performs today and shall not otherwise
impair in any material respect the accuracy or functionality of Information Systems and Equipment.
“Information Systems and Equipment” means all computer hardware, frmware and software, as well
as other information processing systems, other than any equipment containing imbedded microchips,
witether directly owned, licensed, leased, operated or otherwise controlled by Equitex, in which, in
whole or in part, are used, operated, relied upon, or integral to, the conduct of the business of
Equitex; provided thet Information Systems and Equipment does not include any of the foregoing
of any third-party customer or vendor which is not owned, licensed, leased, operated or otherwise
controlled by Equitex, . . .. ) ——

ARTICLE 6
Certain Covenanis and Agreements

6.1  Conduct of Busizess by FBMS. From the date hereofto the Effective Date, FBMS
and each FBMS Subsidiary will, except as required in connection with the Merger and the other
transactions contemplated by this Agreement and except as otherwise disclosed in the FBMS .

Information or consented to in writing by Equitex:

(@ not engage in any new line of business or enter into any Material Contract,
transaction or activity or make any material commitment except those in the ordinary and
regular course of business and not otherwise prohibited under this Section 6.1;

(t)  maintain its corporate existence int good standing and neither change nor
emend its Certificate of Incorporation or Bylaws;

{c)  maintain properbusiness and accounting records in accordance with generally

accepted principles;
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(d)  maintain its property in good repair and condition, ordinary wear and tear
accepted; -

{¢)  maintain in afl material respects presently existing insurance coverage;

(D  useits best efforts to preserve its business organization in tact, to keep the
services of its present principal employees and to preserve its good will and the good will of
its suppliers, customers and others having business relationships with it;

(g)  useits best efforts to obtain any approvals or consents required to maintain
existing leases and other contracts in effect following the Merger;

()  comply in all materiai respects with all laws, regulations, ordinances, codes,
orders, licenses and permits applicable to the properties and the operations of FBMS and
correct or remedy any material violation of any Jaw, regulation upon identification therecf at

Fquitex’s request;

(i)  create,incur, assume or guarantee ary indebtedness for borrowed money cther
than indebtedness incurred in the ordinary course of business including, without limitation,
under any warehouse line of credit;

)] make any loan to or investment i, or acquire any securities or assets of any
other person or entity, except for mortgage loans made in the ordinary course of business and
made under the same standards and guidefines that such loans were made prior to December
31,1998, .

(k)  sell any of is assets, other than sales of loans in the ordinary course of
business where applicable pursuant to appropriate guidelines of the governing federal agency;

§)] increase the compensation of any officers, directors or executive employees,
except pursuant to existing compensation plaos or practices;

(m) notissue or sell shares of capital stock of FBMS or issue, ssll or grant options,
warrants or rights to purchase or subscribe to, or enter into any arrangement or contract with
respect to the issuance or sale of any of the capital stock of FBMS or rights or obligations

~ convertible into or exchangeable for any shares of the capital stock of FBMS and not make
any changes (by split-up, combinatiorn, reorganization of otherwisé) in the capital structure
of FBMS; .

{z}  notdeclare, pay or set aside for payment any dividend or other distribution in
respect of the capital stock or other equity securities of FBMS and not redeem, purchase or
otherwise acquire any shares of the capital stock or other securities of FBMS or rights or
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obligations convertible into or exchangeable for any shares of the capital stock or other
securities of FBMS or obligations convertible into such, or any options, warrants or other
rights to purchase or subscribe to any of the foregoing:

(0)  not acquire or enter into any agreement to acquire, by merger, consolidation
or purchase of stock or assets, any business or entity; -

(®)  performall ofits obligations under all Material Contracts (except those being
contested in good faith) and not eater into, assume or amend any contract or commitment that

would be a Material Contract; and

(@  prepare and file all federal, state, local and foreign returns for taxes and other
tax reports, filings and amendments thereto required to be filed by it, and allow Equitex, at
its request, to review all such returns, reports, filings and amendments at FBMS's offices prior
to the filing thereof, which review shall not interfere with the timely filing of such returns.

In connection with the contittued operation of the business of FBMS between the date of this
Agreement and the Effective Date, FBMS shall confer in good faith and on 2 regular and frequent
basis with one or more representatives of Equitex designated in writing to report operational matters
of materiality and the general status of ongoing operations. FEMS acknowledges that Equitex does
ot and will not waive any rights it may have under this Agreement as a result of such consultations
nor shall Equitex be responsible for any decisions made by FBMS's officers and directors with respect
to matters which are the subject of such consultation.

62  Conduct of Business by Equitex. From the date hereof to the Effective Date,
Equitex will, and will cause the Merger Subsidiary to, except as required in connection with the
Mergerand the other transactions contemplated by this Agreement and except as otherwise disclosed
in the Equitex Information hereto or consented to in writing by FBMS:

(a)  not engage in any new line of business or enter into any Material Contract,
transaction or activity ot make any material commitment except those in the ordinary and
regular course of business and not otherwise prohibited under this Section 6,2;

(b)  maintain its corporate existence in good standing and neither change nor
amend its Certificate of Incorporation or Bylaws;

(¢}  maintain proper business and accounting records in accordance with generally

accepted principles;
(d)  maintain its property in good repair and condition, ordinary wear and tear
accepted,;
43513 WP
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(¢ meintaminal material respects presently existing insurance coverage;

(f)  use its best efforts to preserve its business organization ir tact, to keep the
services of its present principal employees and to preserve its good will and the goed will of
its suppliers, customers and others having business relationships with it;

(2) useits best efforts to obtain any approvals or consents required to maintain
existing leases and other contracts in effect following the Merger;

() complyinall material respects with all laws, regulations, ordinances, codes,
orders, icenses and permits appliceble to the properties and the operations of Equitex and
each Merger Subsidiary and correct remedy any material violation of zny law, regulation upen
identification thereof at FBMS’ request; g - . ,

(@)  authorize or incur any long-term debt (other than depost iabilities);

G increase the compensation of any officers, directors or executive employees,
except pursuant to existing compensation plans or practices;

(k) notmekeany changes {by split-up, combination, reorganization or otherwise)
in the capital structure of Equitex, or the Merger Subsidiary,

O except as set forth on Schedule 6.2(D), not issue or seli shares of capital stock
of Equitex (other thanupon the exercise of Options}) or issue, seli or grant options, warrants
or rights to purchase or subscribe to, or enter into any arrangement O contract with respect
to the issuance or sale of any of the capital stock of Equitex or rights or obligations
convertible into or exchangeable for any shares of the capital stock of FBMS and not alterthe

terms of any outstanding opiions or the Option Plans;

(m) not declare, pay or set aside for payment any dividend or other distribution in
respect of the capital stock or other equity securities of Equitex and not redeem, purchase or
otherwise acquire any shares of the capital stock or other securities of Equitex or any of the
Merger Subsidiary, or rights or obligations coavertible into or exchangeable for any shares
of the capital stock or other securities of Equitex, the Merger Subsidiary or amy of theMerger
Subsidiary or obligations convertible into such, or any options, warrants or other rights t

. purchase or subscribe to any of the foregoing;

(n)  not acquire or enfer into any agreement to acquire, by merger, consolidation
or purchase of stock or assets, any business or entity;

(o) Useitsreasonable efforts to preserveintact the corporate existence of Equitex
and the Merger Subsidiary;
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(p)  not make or incur (other than in the ordinary course of business) any capital
expenditures; -

perform all of its obligations under all Material Contracts (except those being
contested in good fith) and not enter into, assume or ariend any contract or conunitment that
would be a Material Contract; and

()  prepare and fileall federal, state, tocal and foreign returns for taxes and other
tax reports, filings and amendments thereto required to be filed by it, and allow FBMS, atits
request, to review all such returns, reports, flings and amendments at Equitex's office prior
to the filing thereof, which review shall not interfere with the timely filing of such returns.

63  Inspection and Access te Information.

(a) Between the date of this Agreement and the Effective Date, FBMS will
provide to the Merger Subsidiary and Equitex and their accountants, counsel and other
authorized representatives reasonable access, during normal business hours to its premises,
and will cause its ofSicers to furnish to Equitex and the Merger Subsidiary and their
authorized representatives such financial, technical and operating data and other information
pertaining to its business, as the Merger Subsidiary and Equitex shall from time to time
reasonably request. No such examination by Equitex or its representatives either before or
after the date of this Agreement shall in any way effect, diminish or terminate any of the
representations, warranties or covenants of FBMS herein expressed.

(®)  Between the date of this Agreement and the Effective Date, Equitex will, 2ad
will canse each of the Merger Subsidiary to, provide to FBMS and its accountants, counsel
and other authorized representatives reasonable access, during normat business hours {0 its
prenises, and will cause its officers to furnish to FBMS and its authorized representatives
such financial, technical and operating data and other information pertaining to its business,
as FBMS shall from fime to time reasonably request. NG such examination by FBMS or its
representatives either before or after the date of this Agreement shall in any way effect,
diminish or terminate any of the representations, warranties or covenants of Equitex herein

expressed.

(c)  Each of the parties hereto and their respective representatives shall maintain
the confidentiality of all information (other than information which is generafly available to
the public) concerning the other parties hereto acquired pursuant to the transactions
contemplated hereby in the event that the Merger is not consummated. Each of the parties
hereto and their representatives shafl not use such informaticn so obtained to the detriment
or competitive disadvantage of the other party hereto. Al files, records, documents,
information, data and similar items relating to the onfidentizl information of FBMS, whether
prepared by Equitexor otherwise coming into Equitex's possession, shalt remain the exclusive
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property of FBMS and shall be promptly delivered to FEMS upon termination of this
Agreement. All files, records, documents, information, data and similar items relating to the
confidential information of Equitex, whether prepared by FBMS or otherwise coming into
FBMS's possession, shall remain the exclusive property of Equitex and shall be promptly
delivered to Equitex upon termimatior of this Agreement.

6.4  EquitexExchange Act Reports. FBMS acknowledges that Equitex will be required
to report its acquisition of FBMS promptly following the Effective Date and include information
regarding FBMS in the Proxy Statement for Equitex’s upcoming special meeting of shareholders.
FBMS agrees to provide as promptly as practicable to Equitex such information concerning its
business and financial statements and affairs as, in the reasonable judgment of Equitex, may be
required or appropriate for inclusion in the required report, or in any amendments or supplements
thereto, and to cause its counsel and audftors to cooperate with Equitex's counsel and auditors in the
preparation of such report. FBMS and the Shareholder represent and warrant to Equitex that the
foregoing information will (i) not contain any untrue statement of immaterial fact, or omit to state any
material fact required to be stated therein as necessary, in order to make the statements therein, In
light of'the circumstances under which they were made, not misleading and (if) comply in all material
respects with the provisions of the Securities Act and Exchange Act, as applicable, and the rulesand

regulations thereunder.

6.5  Warehouse Facility. Prior to the Effective Daté, FBMS shall have sold or otherwise
removed from its warehouse lending facilities, all “unsaleable loans™ as listed on Schedule 6.5, To
the extent that any unsaleable loans remain as of the Effective Date, they will be offset against the
reserve established in accordance with Section 9.2, below.

6.6  Working Capital Loan. FBMS and the Shareholder acknowledge that, prior to the
execution of this Agresment, Equitex has loaned to FBMS $500,000 on an unsecured basis and up
to an additional $2,000,000 pursuant to the terms of that certain Loan and Security Agreement
between Equitex and FBMS dated May 13, 1999 (the“Loan Agreement”), as secured by that certain
Security and Pledge Agreement between Equitex and the Shareholder dated May 13, 1599 (the
“Pledge Agreement™). Within five business days of the execution of this Agreement, Equitex, FBMS
and the Shareholder will amend the Loan Agreement and Pledge Agreement, in accordance with
their respective terms, to provide for aggregate loans of up to $5,000,000, including the $500,000
unsecured loan which will be converted into a secured loan under the Loan and Pledge Agreements.
The advancement of the additional fands by Equitex shall be subject to the reasonable discretion of
Equifex Immediately following the Closing, Equitex shall have the right to convert any or all
amounts advanced to FBMS into a series of FBMS Preferred Stock, the terms, dividends, relative
tights and preferences of which shall be determined by EquiteX in its reasonzble discretion.

6.7  Reasonable Efforts; Further Assurances; Cooperation. Subject to the other
provisions of this Agreement, the parties hereby shal! each use their reasonabie efforts to perform
their obligations herein and to take, or cause to be taken or do, or cause to be done, all things
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reasonably necessary, proper or advisable under applicable law to obtain ali regulatory approvais and
satisfy all conditions to the obligations of the parties under this Agreement and to cause the Merger
and the other transactions contemplated herein to be carried out promptly in accordance with the
terms hereof, The parties agree to use their reasonable best efforts to consummate the transactions
contemplated hereby by September 15, 1999. The parties shall cooperate fully with each other and
their respective officers, directors, employees, agents, counsel, accountants and other designees in
connection with any steps required to be taken as a part of their respective obligations under this

Agreement, including without Jimitation:

(@ If any claim, action, suit, investigation or other procseding by any
governmenta! body or other person is commenced which questions the validity or legality of
the Merger or any of the other transactions contemplated hereby or seeks damages in
connection therewith, the parties agree to cooperate and use all reasonable efforts to defend
against such claim, action, suif, investigation or other proceeding and, ifan infunction or other
order is issued in any such action, sult or other procesding, to use all reasonable efforts to
have such infunction or other order lifted, and to cooperate reasonably regarding any other
impediment to the consummation of the transactions contemplated by this Agreement.

()  Each party shall give prompt written notice to the other of (i) the occurrencs,
or failure to ocour, of any event which occurrence or failure would be likely to cause any
representation or warramy of FBMS or Equitex, as the case may be, contained in this
Agreement to beuntrue or inaccurate in any material regpect at any time from the date hereof
to the Effective Date or that will or mey result in the failure to satisfy the conditions specified
in Article 7 or 8 or would constitute either an FBMS material adverse effect on the business,
operation, assets or financial condition of FBMS or Eqitex Material Adverse Effect, and {ti)
any fatlure of FBMS or Equitex, as the case may be, to comply with or satisfy any covenant,
condition or agreement to be complied with or satisfied by it hereunder.

68 Public Announcements. Thetiming and content ofall announcements ragarding any
aspect of this Agreement or the Merger to the financial commumity, government agencies, employees
or the general public shall be mutually agreed upon in advance (unless Equitex'or FBMS is advised
by counsel that any such announcement ot other disclosure not mutually agreed upon in advance is
required to be made by law or applicable NSM rule and then only after making a rezsonable attempt
to comply with the provisions of this Section}.

69  Equitex Capitalization. Prior to the Effective Date, Equitex will hold a special
meeting ofits stockholders and take all other action necessary fo increase the number of authorized
shares of Equitex Common Stock from 7,500,000 to 50,000,C00.

6.10 .No Solicitations. (a) From the date bereof until the Effective Date or until this
Agreement s terminated or abandoned as provided in this Agreement, FBMS shall not directly or
indirectly (i) solicit or initiate discussion with or (ii) enter into negotiations or agreements with, or
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furnish any information to, any corporation, partnership, person or other entity or group (other than
an affiliate of Equitex or its authorized representatives pursuant to this Agreement) concerning any
proposal for a merger, sale of substantial assets, sale of shares of stock or securities or other takeover
or business combination transaction {the "Acquisition Proposal”) involving FBMS, and FBMS will
instruct its officers, directors, advisors and its financial and legal representatives and consultants not
to take any action contrary to the foregoing provisions of this sentence; provided, however, that
FBMS, its officers, directors, advisors and its financial and legal representatives and consultants wiil
not be prohibited from taking any action described in (i) above to the extent such action is taken by,
or upon the authority of, the Board of Directors of FBMS in the exercise of good faith judgment a5
to its Hduciary duties to the shareholders of FBMS, which judgment is based upon the advice of
independent, outside legal counsel that a faflure of the Board of Directors of FBMS to tzke such
action would be likely to constitute a breach of its fiduciary duties to such shareholders. FBMS will
notify Equitex promptly if FEMS becomes aware that any inquiries or proposals are received by, any
information is requested from or amy negotiations or discussions are sought to be initiated with,
FBMS with respect to an Acquisition Proposal, and FBMS shall promptly deliver to Equitex any
written inquiries or proposals received by FBMS relating to an Acquisition Proposal.

ARTICLE 7
Conditions Precedent to Obligations of FBMS and the Shareholder

Except as may be waived by FBMS and the Shareholder, the obligations of FBMS and the
Shareholder to consummate the transactions contemplated by this Agreement shall be subject to the
satisfaction on or before the Closing Date of each of the following conditions:

7.1  Compliance. Equitex shall have, or shall have caused to be, satisfied or complied
with and performed in all material respects all terms, covenants and conditions of this Agreement to
be complied with or performed by Equitex on or before the Closing Date.

' 72  Representations and Warranties, All of the representations and warranties made

by Equitex in this Agreement shall be true and correct in all material respects at and as of the Closing
Date with the same force and effect as if such representations and warranties had been made at and
as of the Closing Date, except for changes permitted or contemplated by this Agreement.

. 73  Material Adverse Changes. Subsequent to March 31, 1999, there shall have
occurred no Equitex Material Adverse Effect other than any such change that affects both Equitex

and FBMS in a substantially similar manner.

44  Certificates. FBMS and the Sharsholder shall have received a certificate or
certificates, executed on behalf of Equitex by an executive officer of Equitex, to the effect that the
conditions cottained in Sections 7.1, 7.2 and 7.3 hereof have been satisfied.
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7§  Conseats; Litigation. Otherthan the filing ofthe Certificates of Merger as described
in Article 1, all authorizations, consents, orders or approvals of, or declarations or filings with, or
expirations or terminations of waiting periods imposed by any governmental entities, and all required
third-party consents, the failure to obtain which would have a FRMS Material Adverse Effect oran
Equitex Material Adverse Effect, shall have been obtained. In addition, no preliminary or permanent

injunction or other order shall have been issued by any court or by any governmental or regulatory
agency, body or authority which prohibits the consummation of the Merger and the transactions
contemplated by this Agreement and which is in effect at the Effective Date.

76 Dué Diligence. FBMS shall have completed to its satisfaction a due diligence
investigation, including, but not fimited to, 2 review of the Edfiifex Financial Statements.

2%  Accounting Treatment. The transactions contemplated by this Agreement shall
qualify for purchase accounting treatment under generally accepted accounting principles, and each
shall take all necessary action to ensure such treatment. :

78  Tax-free Reorganization. The shares of Equitex Common Stock to be received by
the FBMS stockholders shall be receivedin connection with a tax-free reorganization under the Code,
and each party shall take all necessary action to ensure such treatment.

79  Légal Opinion. FBMS and the Shareholder shall have received 2 legal opinion from
counsel to Eqiiitex substangially in the form attached as Exhibit C.

710 Other Agreements. TheEscrow Agreement and the Regjstration Rights Agreement
shall have been executed and delivered.

711 Increase in Authorized Capitalization. The Ecuitex stockholders shail have
approved an increase in the authorized Equitex Common Stock from 7,500,000 to 50,000,000 as
contemplated by Section 6.9, above.

712 Nasdaq SmallCap Listing. As of and from March 31, 1999 and through the
Effective Date, Equitex shall be listed and in good standing on the Nasdaq SmallCap Market.

ARTICLE 3

Conditions Precedent to Dbligations of Equitex
and the Merger Subsidiary

Except as may be waived by Equitex and the Merger Subsidiary, the obligations of Equitex

and the Merger Subsidiary to consummate the fransactions contemplated by this Agreement shall be
subject to the satisfaction, on of before the Closing Date, of edch of the following conditions:
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8.1 Compliance. FBMS and the Shareholder shall have, or shall have caused to be,
satisfied or complied with and performed in ail material respects all terms, covenants, and conditions
of this Agreement to be complied with or performed by it on or before the Closing Date.

8.2  Representations and Warranties, All ofthe representations and warranties made
by FBMS and the Shareholder in this Agreement shall be true and correct in all material respects at
and as of the Closing Date with the same force and effect as if such representations and warranties
had been made at and as of the Closing Date, except for changes permitted or contemplated by this

Agreement.

‘ 8.3  Material Adverse Change. Since March 31, 1999, except as set forth in this
Agreement or on the schedules hereto, there shall have occurred no FBMS Material Adverse Effect
other than any such change that affects both Eqnitex and FBMS in a substantially similar manner.

84  Certificates. Equitex shall have received a certificate or certificates, executed by the
Shareholder and onbehalf of FBMS by an executive officer of FBMS, to the effect that the conditions
in Sections 8.1, 8.2 and 8.3 hereof have been satisfied.

8.5  Consenis; Litigation. Other than the filing of the Certificates of Merger as described
in Article 1, ail authorizations, consents, orders or approvals of, or declarations or filings with, or
expirations or termiations of waiting periods imposed by the Federal Reserve Board, and any other
governmental entities, and all required third-party consents, the failure to obtain which would have
a2 FBMS Material Adverse Effect or an Equitex Material Adverse Effect, shall have been obtained.
In addition, no preliminary or permanent injunction or other order shall have been issued by any court
or by any governmental or regulatory agency, body or authority which prohibits the consummation
of the Merger and the transactions contemplated by this Agreement and which is in effect at the
Effective Date.

8.6  Delivery of Schedules. FBMS shall have completed and delivered to Equitex ail
Schedules to this Agreement. N

8.7  Articles and Bylaws. FBMS shall have delivered to Equitex certified copies of its
Articles of Incorpdration and Bylaws as required by Section 3.3,

8.8  Increase in Authorized Capitalization. The Equitex stockholders shall bave
approved an increase in the autherized Equitex Common Stock from 7,500,000 to 50,000,000 as
contemplated by Section 6.9, above. ]

8.8  Egquitex Series D Preferred Stock. All conditions to the release from escrow of the
proceeds from the private placement of the Equitex Series D Convertible Preferred Stock shall have

been satisfed.
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$.10 Due Diligence. Equitex shall have completed to its satisfaction a due diligence
investigation, including, but not limited to, 2 review of the FBMS Financial Statements.

811 Accounting Treatment, The transactions contemplated by this Agreement shalt
qualify for purchase accounting treatment under generally accepted accounting principles, and each
shall take all necessary action to ensure such treatment.

812 Other Agreements. TheEscrow Agreement and the Registration Rights Agreement
shall have been executed and delivered.

8.13 Legal Opinion. Equitex shall have received a legal opinion from counsel to FBMS
substantially in the form attached as Exhibit D, L=

814 Tax-free Reorganization. The shares ofEquitex Commeon Stock to be defivered to
the FBMS stockholders shall be delivered in connection with a tax-free reorganization under the
Code, and each party shall take all necessary action to ensure such treatment.

ARTICLE 9 B
Survival of Representations and Warranties; Reserve and Indemnification

91 Survival of Representations and Warranties. Except for the following, the
representations and warranties of the parties contained in this Agreement shall survive the Closing
and continue for 2 period of 12 months thereafler:

(@) the provisions of this Article 9 shall survive until termination of the Escrow
Agreement; and _ o

. (b) the provisions of Article 11 shall survive for 2 period of 20 months following
the Effective Date. emmec o =t

99  Reserve. The 250,000 shares of the Merger Consideration delivered to the Escrow
Agent (the “Reserve”) shall be reserved and reduced by: (3) the amount of any unsaleable loans not
sold or otherwise removed from FBMS’s warehouse lending facilities on or before the Effective Date
as reqaired by Section 6.5; (if) the amount of any liabilities of the Shareholder under Section 9.3; and
() the amount of any net income shortfall determined in accordance with Section 9.4, below. The
Reserve shall be increased by 25% of the amount of any Protection Shares issued pursuarnt to Article
10, Reduction in the Reserve shall be made first to the extent of any cash proceeds from the sale of
the shares comprising the Reserve, and, second by shares having a “Market Value,” as defined in the
Escrow Agreement, equal to the amount of the reduction.
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$3. Indemnity Agreements of Shareholder.

(8)  TheShareholder shallindemnify, defend, reimburse and hold harmless Equitex
and FBMS from and against any and all claims, demands, penalties, fines, Hiabilities, obligations,
losses, settlements, damages, costs and expenses resulting from:

® any inaccuracy in, or breach of, any representation or warranty of
nonfulfillment of any covenant on the part of FBMS or the Shareholder contained in this

Agreement;

()  anyliabilities, including Habilitiesunder federal and state securities laws
and regulations, arising out of or related to the conversion of the FBMS Preferred Stock
pursuant to Article 11; '

(i) eny misrepresentation in or omiission from or nonfilfiltment of any
covenant on the part of the Shareholder contained inany other agreement, certificate or other
instrument frnished or to be frnished to Equitex pursuant to this Agreement;

Gv) the payment of any claim for fées described on Schedule 3.31;

()  reasonable fees and disbursements of counsel incident to iny of the
foregoing.

() Notwithstanding the foregoing, the aggregate liability of the Shareholder for
all such claims shall not exceed the amount of the Reserve.

9.4 Performance Objective. If, for the 12 month period commencing August 1, 1959
and ending July 31, 2000, the pre-tax net income of FBMS determined in accordance with GAAP as
applied to the mortgage banking industry, after deduction for any dividends paid or accrued on any
shares of FBMS Preferred Stock, other than shares of FBMS Preferred Stock issued to Equitex, is
fess than $2,500,000, the Reserve shall be reduced by the difference between $2,500,000 and the
actual net income of FBMS for such period as determined in accordance with this Section 9.4.

ARTICLE 18 .
Share Price Protection

10.1 Share Price Protection. If, as of the “Tyetermination Date,” defined below, the
“Market Price” defined below, of the Equitex Common Stock is less than $20 per share (or such
other price after taking into consideration any classification, recapitalization, split-up, combination,

exchange of shares, or readjustment ora stock dividend affecting the Equitex Common Stock after
the Closing and prior to the Determination Date), Equitex will issue, within ten business days of the
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Determination Date, sufficient additional shares of Equitex Common Stock so that the aggregate
Market Price of all shares of Equitex Common Stock issued as Merger Consideration and pursuant
to this Article 10 is equal to not less thar $20,000,000, less any reductions to the Reserve pursuant
1o Section 9.2. Any shares issued pursuant to this Section 10.1 are referred to as the “Protection

Shares™ . . L —

10.2  Definitions. For purposes ofthis Article 10, the followings terms have the meaning
ascribed to them in this Section 10.2:

(@ "Determination Date” means 20 Trfiding Days after Equitex closes or
terminates its merger with First TeleBane Corp.. - .

(b)  “Market Price” means the average closing price of the Equitex Common
Stock for the 20 Trading Days immediately preceding the Determination Date if the Equitex
Common Stock is listed on a national securities exchange or quoted on the Nasdaq National
Market or theaverage of the last reported bid and asked price for the Equitex Common Stock
as reported on the Nasdaq SmallCap Market or on the Electrenic Bulletin Board or, if none,
the national Quotation Bureau, Inc.'s "Pink Sheets."

] “Trading Day” means any day on which the New York Stock Exchange is
open for business,

10.3 Equitex Make-Whole Option. If'the Market Price of the Equitex Common Stock
on the Determination Date is less than $5.00 per share, Equitex shall have the option to pay any or
all of the difference between $20,000,000 and the aggregate Market Price of the Merger
Consideration in cash or in any combination of cash and Protection Shares.

ARTICLE 11 .
Conversion or Redemption of FBMS Preferred Stock

11.1  Cenversion or Redemption of FBMS Preferred Stock. On or before the date that
is 18 months following the Effective Date (the “Conversion Diate™), the Shareholder shall take all
acticn necessary to convert or redeem all shares of FBMS Preferred Stock outstanding on the
Effective Date, other than shares of FBMS Preferred Stock issued to Equitex, into, if converied,
shares of the Merger Consideration, which may include shares of the Merger Consideration held in
the Reserve established pursuant to Section 9.2. The Merger Consideration shall not be increased
to effect the foregoing conversion. No funds of FBMS or funds provided by Equitex pursuant to
Section 6.6 shall be usad to redeem the FBMS Preferred Stock.

112 Procedure for Conversion or Redemption. The conversion or redemption of the
FBMS Preferred Stock shall be in accordance with all applicable federal and state securities lawsand
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any written materials or agreements to effect the conversion or redemption shall be subject to review
by Equitex and its counsel.

113 Effect of Non-Conversion. Any shares of FBMS Preferred Stock outstanding onthe
Effective Date, other than shares of FBMS Preferred Stock issued to Equitex, and not converted or
before the Conversion Date, shall result in a reduction of the Merger Consideration heid in the
Reserve by that mmmber of shares of Equitex Common Stock having an aggregate Market Price on
the Determination Date equal to 105% of the stated value of the shares of FBMS Preferred Stock not
coaverted.

ARTICLE 12 - L ..
Miscellaneous

12.1 Termination. Inaddition tothe provisions regarding termination set forth elsewhere
herein, this Agreement and the transactions contemplated hereby may be terminated at any time on.
or before the Closing Date: '

(a) by mutual consent of FBMS and Equitex;

(b)  byeither Equitex or FEMS ifthe transactions contemplated by this Agreement
have not been consunmated by October 15, 1999, unless such fatture of consummation is due
ta the failure of the terminating party to perform or observe the covenants, agreements, and
conditions hereof to be performed or observed by it at or before the Closing Date; or

(c)  byeither FBMS or Equitexif'the transactions contemplated kereby violate any
nonappealable final order, decree, ot judgroent of any court or governmertal body or agency
having competent jurisdiction.

12.2 Expenses. Fthe transactions contemplated by this Agreement are not consummazted,
each party hereto shall pay its own expenses incurred in connection with this Agreement and the

transactions contemplated hereby.

12.3 Entire Agreement. This Agreement and the exhibits hereto contain the complete
agreement among the parties with respect to the transactions contemplated hereby and supersede all
prior agresments and understandings among the parties with respect to such transactions. Section
and other headings are for reference purposes only and shall not affect the interpretation or
construction of this Agreement. The parties hereto have not made any representation or warranty
except as expressly set forth in this Agreentent or in any certificate or schedule defivered pursuant
hereto. The obligations of any party under any agreement execated pursuant to this Agreement shall
not be affected by this section.
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12.4  Counterparts. This Agreement may be executed in any number of connterparts, each
of which when so executed and delivered shall be deemed an original, and such counterparts together
shall constitute only one original. ‘

12.5 Notices. All notices, demands, requests, or other commmunications that may be or are
required to be given, served, or sent by any party to any other party pursuant to this Agreement shall
be in writing and shall be sent by facsimile transmission, next-day courier or mailed by first-class,
registered or certified mail, return receipt requested, postage prepaid, or transmitted by hand delivery,
addressed as follows:

(@)  If'to FBMS or the Shareholder:

Vincent L. Muratore, President and Chief Executive Officer

First Bankers Mortgage Services, Inc, -

1700 N.W. 64® Street, Suite 100 © —— - T
Fort Lauderdale, Floxda 33309 }
Telephone: 954.-493-9400 e - - e
Facsimile; 954-493-9403 . : S :

with a copy (which shall not constitute notice) to:

R_Bower Gillespie, 11, Esq. —
Gillespie & Alfison, P.A.

1515 South Federal Highway, Suite 300
Boca Raton, Florida 33432 s -
Telephone: 561-368-5758

Facsimile: 561-395-0917

()  Ifto Equitex or the Merger Subsidiary:

Thomas Olson, Secretary

Equitex, Inc.

7315 East Peakview Ave.

Englewood, Colorado 80111
Telephone: 303-796-8940

Facsimile: 303-796-9762 -

A55I3WED4 - .. - —_
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with a copy (which shall not constitute notice) to:

Gerald Raskit, Esq. '*

Friedlob Sanderson Raskin Paulson & Tourtillott, LLC
1400 Glenarm Place, Suite 300 - .
Denver, Colorado 806202

Telephone: 303-571-1400 T

Facgimile: 303-595-3970

Each party may designate by notice in writing a new address to which any notice, demand,
request, or communication may thereafter be so given, served, or sent. Each notice, demand,
request, or communication that is mailed, delivered, or transmitted in the manner described
gbove shall be deemed sufficiently given, served, sent, and received for alf purposes at such
time as it is delivered to the addressee (with the return receipt, the delivery receipt or the
affidavit of messenger being deemed conclusive evidence of such delivery) or at such time as
delivery is refused by the addressee upon presentation.

12.6  Successors; Assignments, This Agreement and the rights, interests, and obligations
hereunder shall be binding upon and shall inure to the benefit of the parties hereto and their respective
successors and assigns. Neither this Agreement nor any of the rights, interests or obligations
hereunder shalt be assigned, by operation of law or otherwise, by any of the parties hereto without

the prior written consent of the other.

127  Governing Law. This Agreement shall be construed and enforced in accordance with
the internal laws of the State of Delaware, -

12.8 Waiver and Other Action, This Agreemépt may be amended, modified, or
supplemented only by a written instrument executed by the parties against which enforcement of the

amendment, modification or supplement is sought.

12.9  Severability. If any provision of this Agreement is held to be illegal, invaliid, or
unenforceable, such provision shall be fuily severable, and this Agreement shall be construed and
enforced as if such illegal, invalid, or unenforceable provisicn were never a part hereof, the remaining
provisions hereof shall remain in full force and effect and shall not be affected by the illegal, invalid,
or unenforceable provision or by its severance; and in lieu of such fllegal, invalid, or nnenforeeable
provision, there shall be added automatically as part of this Agreement, 2 provision as similar in its
terms to such illegal, invalid, or unenforceable provision as may be possible and be legal, valid, and
enforceable. .
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12.10 Mutual Conéribution. The parties to this Agreement and their counsel have mutually
contributed to its drafiing. Consequently, 00 provision of this Agreement shall be construed against
any party on the ground that such party drafted the provision or caused it to be drafted or the
provision contains a covenant of such party.

[TEE BALANCE OF THIS PAGE INTENTIONALLY LEFT BLANK]

45513.WPlr4

43~



CUemms s T T T T pepaens L gegatm s IS, LLL (- L JOT QILTIIIFSIT

Sigmatares

n mssm.hpuﬁnw&mmﬁlwuﬁﬂndzym
year fiest above wriiten,

First Bankers Moctgage Secvices, Inc.

Mame: Vincent T, Murztore
Title: Presidest and Chief Exocutive Officer

Sherchalder

Name: Vineent L, Mugstors

By
Name: Hapry Forg
Thle: Prasident

ASSIAWPO

A4



Exhibit A
Exhibit B
Exhibit C
Exhibit D
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First Addendum
to the
Agreement
and
Plan of Reorganization

This First Addendum (the "First Addendum") s made as of the fourth day of August, 1999,
among Equitex, Inc., 2 Delaware corporation ("Bquitex™); First Bankers Mortgage Services, Iuc., a
Florida corporation ("FBMS"); Vincent L. Muratore, an individual and the soie shareholder of FBMS
(the “Shareholder”); and FBMS Acquisition Corp., a Délaware corporation (the “Merger
Subsidiary™), which is whelly owned by Equitex. - '

WITNESSETH: =

WHEREAS, the parties entered into an Agreement and Plan of Reorganization dated June
22, 1999 (the “Agresmemnt”),

WHEREAS, the parties have agreed to amend the Agreement in accordance with Section
12.8 thereof to reflect certain revised terms that have been mutually agreed upon.

NOW, THEREFORE; in ¢orisideration of the rmitual covenants and agreemeants contained
herein and certain other good and valable consideration, the receipt and sufficiency of whick is
hereby acknowledged, the parties hereto covenant and agree as follows:

ARTICIE1 .

Amendments to Article ¥ of the Agreement

The following sections of Article 1 of the Agreement are hereby amended in their entirety
and replaced with the provisions set forth below. :

14  Corporate Goveriment of the Snrviving Corperation.

(&)  The Certificate of Incorporation of FBMS, as in effect on the Effective Date,
shall contirue in full force and effect and shall be the Certificate of Incorporation of the
~ Surviving Corporation. -

(5)  The Bylaws of FBMS, as in effect as of the Effective Date, shall continue in
fult force and effect and shall be the Bylaws of the Surviving Corporation.

{c) On the Effective Date, the members ofthe Board of Directors of the Surviving
Corporation shall resign 2nd their vacancies filled by persons nominated by Equitex.
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(d)  On the Effective Date, the officers of thie Surviving Corporation shall resign
and their vacancies filled by the Board of Directors of the Surviving Corporation nominated
in zccordance with the foregoing paragraph. .

1.5 Closing. Consummation of the fransactions contemplated by this Agreement (the
"Closing™) shall take place at the offices of Friedlob Sandersqn Raskin Paulsen & Tourtillott, LLC
in Denver, Colorado, commencing at 10:00 a.m., Mountain Time, as soon as practicable after the
last to be filfilled or waived of the conditions set forth in Articles 7 and 8 of the Agreement or at
such other place, time and date as shall be fixed by mutual 2greement between Equitex and FBMS,
Notwithstanding the foregoing, the Closing shall cccur on or before Cetober 15, 1999, unless the
date is extended by mutual agreement of Equitex and FBMS, provided that Equitex shall have the
right to extend the Closing Date by not more that 30 days after October 15, 1999 if Equitex is: (7)
waiting for clearance from the Secusities and Exchange Commission with respect to the proxy
statement for the special meeting of Equitex shareholders conternplated by Section 6.9 of the
Agreement or (i) to comply with the notice and meiling requirements for the aforementioned
shareholder meeting, The day on which the Closing shall oceur is referred to herein as the "Closing
Date." Each party will cause to be prepared, executed and delivered the Certificate of Merger to be
filed with the Secretary of State of Delaware and the Secretary of State of Florida and ali other
appraopriate and customary documents as any party or its counsel may reasonably request for the
purpose of consummating the transactions contemplated by this First Addendum and the Agreement,
All actions taken at the Clomng shall be deemed to have been taken sxmultaneously at the time the
Iast of any such actions is taken or completed. .. ,

ARTICLE2 .. _..
Amendments to Article 2 of the Agreement

The following secticns of Article 2 of the Agreement are hereby amended in their
entirefy and replaced with the provisions set forthbelow. . ,

2.1 Conversion of Shares, At the Effective Date, by vmtue of the Merger and without
any acticn on the part of the holder thereof: . - _ e~

(&  All shares of FBMS Common Stock, par value $.01 per share (the “FBMS

. Common Stock™) outstanding immediately prior to the Effective Date will be converted into
and represent the right to receive, in the aggregate, 256,000 shares of Equitex common stock,
par value 3.02 per share (the “Equitex Common Stock™). The shares of Equitex Common
Stock issued pursuant to this Section 2.1(a) shall be referred to as the “Merger Consideration.”

{¢)  Eachshare of common stock, §.01 par value, of the Merger Subsidiary whick
shall be outstanding immediately prior to the Effectivé Date shall at the Effective Date, by
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virtue of the Merger and without any action on the part ofthe holder thereof, be converted into
one share of newly issued FBMS Commion Stock. The shares of FBMS Common Stock
issued pursuant to this Section 2. 1(b) shall be vaiidly issued, fully paid and non-assessable,

23 -Exchange of FBMS Common Stock.

(8 At Closing, the Shaveholder shall deliver to Equitex all outstanding shares of
FBMS Common Stock endorsed in blank or accompani®d by stock powers executed in blagk,
all signatures guaranteed by a national bank and with all necessary transfer tax or revenue
stamps required at the Shareholder’s expense affixed (the “Certificates™). Equitex, in tumn,
will deliver certificates representing an aggregate of 250,000 shares of Equitex Common
Stock to which the holders of FEMS Common Stock are entitled to pursnant to Section 2.1.
All Certiffcates so delivered shall forthwith be canceled.

(b)  Equitex shall pay any transfer or other taxes required by reason of the issuance
ofa certificate representing shares of Equitex Common Stock; provided, however, that such
certificate is issued in the name of the person in whose name the Certificate surrendered in
exchange therefor is registered. If any portion of the consideration to be received pursuant
to this Article 2 upon exchange of a Certificate is to bé Tesued or paid to 2 person other than
the person in whose name the Certificaie swrrendered in exchange therefor is registered, it
shall be a condition of such issuznce and paymert that the Certificate so surrendered shall be
properly endorsed or otherwise in proper form for transfér and that the person requesting such
exchange shall pay in advance any transfer or other taxes or transter fee required by reason
of the issuance of a certificate representing shares of Equitex Common Stock to such other
person, or establish to the satisfaction of the Equitex that such tzx has been paid or thai no
such tax is applicable. '

()  Inthe case of any lost, mislaid, stolen or destroyed Certificates, the holder
thereof may be required, as 2 condition precedent to the delivery to such holder of the
consideration described in this Article 2, to deliver to Equitex a bond, in such reasonable sum
as Equitex may direct, or other form of inderonity satisfactory to Equitex, as indemnity against
any claim that may be made against Equitex or the Surviving Corporation with respect to the
Certificate alleged to have been lost, mislaid, stolen or destroyed.

: (d)  AftertheEffective Date, there shall be nQ transfers on the stock transfer books

. of FBMS of the shares of FBMS Common Stock that were outstanding immediately priorto

the Effective Date. ¥, after the Effective Date, Cerfificates are presented to FBMS for

transfer, they shall be canceled and exchanged for the consideration described in this Article
2 .
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ARTICLE 3

Amendments to Article § of the Agreement

The following sections of Article 6 of the Agreement are hereby amended in their’

sntirety and replaced with the provisions set forth below.

6.5 .. Warehouse Facility. Prior to March 31, 2000, FBMS shall have sold or otherwise
removed from its warehouse lending facilities, all “unsaleable loans” as listed on Schedule 6.5. To
the extent that any unsaleable loans remain as of March 31, 2000, they will be offset against the
Performance Shares and Bonus Shares issuable to the Shargholder in accordance with Article 7 of this
First Addendum. ’ - -

ARTICLE 4

Amendments to Article 9 of the Agreement

The following sections of Article ¢ of the Agreement are hereby amended in their entirety and
replaced with the provisions set forth below. .

9.1 Survival of Representations and Warraniies. Except for the following, the

representations and warranties of the parties contained in this Agreement skall survive the Closing

and continue for a period of 18 months thereafter: -

(2)  the provisions of this Article 9 shall survive until termination of the Escrow
Agreement; and - o

(b) the provisions of Article 11 shall survive for a period 0f20 months following
the Effective Date. : ol

8.2  Reserve. This Section of the Agreement is deleted in its entirety.

5.3  Indemnity Agreements of Shareholder, The Sharehoider shall indemnify, defend,
reimburse and hold harmless Equitex and $BMS from and against any and all claims, demands,

penalties, fines, Hiabilitles, obligations, Iosses, setilements, damages, costs and expenses resulting

from:
@ any inaccuracy in, or breach of] any representation or warranty or

sonfulfillment of any covenant on the part of FBMS or the Shareholder contained in this
Agreement; :
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(i) any Mabilities, including Hiabilities under federal and state securitios
lzws and regulations, arising out of or related to the conversion of the FBMS Preferred Stock
pursuant to Asticle 11;

(i)  thestated value of any shares of FBMS Preferred Stock not converted
in accordance with Article 11 in excess of the value of the Performance Shares and Bonus
Shares on the Conversion Date, = '

(tv)  any misrepresentation in or omission fom or nonfuifillment of any
covenant on the part of the Shareholder contained in any other agreement, certificate or other
instrument furnished or to be furnished to Equitex pufsuant to this Agreement;

() the payment of any claim for fees described o Schedule 3.31;

(v))  reasonable fees and disbursements of counsel incident to any of the
foregoing. : F ' -

9.4 Performance Objective. This Section of the Agreement is deleted in its entirety.

ARTICLE 5 _
Deletion of Article 10 of the Agreement

Article 10 of the Agreement is hereby deleted in its enfirety.

ARTICLE ¢ - T T
Amendments te Article 11 of the Agreement

The following sections of Article 11 of the Agreement are hereby amended in their entirety
and replaced with the provisions set forth below. " ) o

. 1.1 Conversion or Redemption of FBMS Preferred Stock, On or before the date that
is 18 months following the Effective Date (the “Conversion Date”), the Shareholder shall take all
action pecessary to convert or redeem all shares of FBMS Preferred Stock outstanding on the
Effective Date, other than shares of FBMS Preferred Stock issued to Equitex, into, if converted,
shares of the Merger Consideration. The Merger Consideration shall not be increased to effect the
foregoing conversion. No fimds of FBMS of finds provided by Equitex pursuant to Section 6.6 shall
be used to redeem the FBMS Preferred Stock.
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113  Effect of Non-Conversion. Any shares of FBMS Prefirred Stock outstandiag on the
Effective Date, other than shares of FBMS Preferred Stock issed to Equitex, and not converted on
or before the Conversion Date; shali result in a reduction of the number of Performance Shares and
Bonus Shares {each as defined in Article 7 of this First Addendum) by that number of shares having
an aggregate Market Price (as defined in Article 7 of this First_Addendurn) on the Conversion Date
equal to 105% of the stated value of the shares of FBMS Preferred Stock not converted.

ARTICLE 7
- Earn-In of Additional Shares

71  Establishment of Escrow. AtClosing, Equitexwill deliver 750,000 shares of Equitex
Common Stock (the “Escrow Shares”) to the “Escrow Agent,” as defined and in accordance with the
terms of the Fscrow Agreéement in the form attached as Ehibit A to this First Addendum (the
“Heérow Agreement”). The Escrow Shares shall be issuable to the Shareholder upon meeting the
cbjectives stated in this Article 7. All shares issued pursuant to this Article 7 shall be considered
additional Merger Consideration. | . T C e -

72  Operational Objectives. Upon meeting or cotipleting each of the following items,
the Shareholder shall be issaed 41,666 Escrow Shares for each ftem met or completed up to an
aggregate of 250,000 Escrow Shares: — - : -

Item (2) Reducing FBMS’s overall operating expenses on an anrmalized basis as a
percentage of revenue by not less than five percent for the three months ended
December 31, 1999 as tompared to the six months ended June 30, 1999.

Ttem (b) Reducing FBMS’s seiling, general _and administrafive expense onan
annualized basis as a percentage of reventie by not less than 10 percent for the
three months ended December 31, 199945 compared to the six months ended

June 30,1998, . .. L : e

Ttera (6j~  “Having the FBMS interactive mortgage loan application internet web page
operational on an ongoing and not test basis on or before September 30, 1999.

Ttam (d) Having positive Aet icome, on an audited basis caleulated in accordance with
GAAP, for the year ended December 31, 1995, ‘

on or before December31, 1999, T e T
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Ttem (f) Using best efforts to restucture the outstanding notes payable of FBMS, other
thanthe FBMS warehouse facilidies, to interest rates and payment terms which

are commercially reasonable.

7.3 Performance Objective. The Shareholder shall be entitled to 500,000 Escrow Shares
(the “Performance Shares”), subject to adjustment, if FBMS has audited pre-tax net income,
calculated in accordance with GAAP as applied to the mortgage banking industry, after deduction for
any dividends paid on FBMS Preferred Stock, other than FBMS Preferred Stock issued to Equitex,
of not less than $3,000,000 for the vear ended December 3 1, 2000. The Performance Shares shal] be
issued to the Shareholder upon termination of the Escrow Agreement,

7.4  Bonus Shares. Ifthe audited pre-tax net income of FBMS, calculated in accordance
with Section 7.3 of this First Addendum, exceeds $3,000,000, Equitex agreéd to issue to the
Shareholder, that number of shares of Equitex Common Stock having 2 “Market Price,” as defined
below, determined as of December31, 2000  équal to 20% of the excess of such income over
$3,000,000 (the “Bonus Shares”). The Bonus Shares shall be issned to the Shareholder upon
termination of the Escrow Agreement. .

7.5  Adjustment of Performance Shares and Bonus Shares. The mumber of
Performance Shares and Bomus Shares to be issued to the Shareholder shall be reduced for the

following:

(8  Inaccordance with Section 11.3 ofthe Agreement, as amended in accordance
with Article & of this First Addendum. : o

(b)  For the amount of any unsaleable loans that have not been sold or otherwise
removed from the FBMS warehouse facilities in accordance with Section
6.5as amended by this First Addendum. For purposes of this adjustment, the
Performance Shares and Bonus Shares shall be reduced based upon the Market
Price of the Equitex Common Stock on March 31, 2000,

7.6 Definitions. For purposes of this First Addendum, the followings terms have the
meaning ascribed to them in this Section 7.6: - . S

)] “Market Price” means the average cloging price of the Equitex Common

- Stock for the preceding 20 Trading Days if the Equitex Commen Stock is listed on 2 national

securities exchange or quoted on the Nasdag National Market or the average of the last

reported bid and asked price for the Equitex Common Stock zs reported on the Nasdaq
SmallCap Market or on the Electronic Bulletin Board or, if none, the national Quotation

Bureay, Ine.'s "Pink Sheets." - . - -
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() "Trading Day” means any day on which the New York Stock Exchange is
open for business. _ = L .

ARTICLE 8 =

Amendments to Article 12 of the Agreement

The following sections of Article 12 of the Agreement are hereby amended in their entirety
and replaced with the provisions set forth below. _

12.1  Termination. In éddition to the provisions regarding termination set forth elsewhere
herein, this Agreement and the First Addendum and the tramsattions contemplated hereby may be
terminated at any time on or before the Closing Date: .

(a) by mutual consent of FBMS and Equitex;

due to the failure of the terminating party to perform or observe the covenants, agreements,
and conditions hereof to be performed or observed by it at or before the Closing Date; or

{c}  byeither FBMS or Equitex if the transactons contemplated hereby violate any
Donappealable final order, decree, or Judgment of any court or governmental body or agency
having competent jurisdiction

Certain Additional Agreements

5.1 . Entire Agreement. This First Addendum, the Agreement and the exhibits thereto
contain the complete agreement. among the parties with respect to the transactions contemplated
hereby and supersede alt prior agreements and understandings amiong the parties with respect to such
transactions. Except as expressly modified by this First Add_qh:éum? the Agreement remains in full
force and effect. Article and other Esadings are for reference purposes only and shall not affect the
interpretation or conmstruction of this First Addendum. The parties hereto have not made any
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5.2  Replacement of Exhibit A to Agreement. Exhibit A to the Agreement is hereby
deleted in its entirety and replaced by Exhibit A to this First Addendum. Any reference in the
Agreement to the “Escrow Agresmenf” shall mean and refer fo Exhibit A to fhis First Addendum..

93  Issuance of Preférred Shares. If prior fo the Effective Date, the Equitex
Capitalization shall not have been increased as contemplated by Section 6.9 of the Agreement,
Equitex shall have the right to proceed with the Closing and issue to the holders of FBMS Common
Stock a series of Equitex preferred stock, which shall antomatically convert into shares of Equitex
Common Stock upon the approvel by the Equitex shareholders ofthe incraased mamber of authorized
shares of Equitex Common Stock as contemplated by Section 8.9 of the Agreement. The shares of
Equitex preferred stock issued in accordance with this Section 9,3 shall not he entitied to dividends
except as declared and paid on shares of Equitex Common Sioek or have a liquidation preference
senior o that of the Equitex Common Stock. .

94  Counterparts. ThisFirst Addendum may be executed in any mumber of counterparts,
each of which when so executed and detivered shall be deemed an original, and such counterparts
together shall constitute. only one original. s

9.5 Governing Law. This Agreement shall be construed and enforced in accordance with
the internal laws of the State of Delaware. :

5.6 ~Waiver and Other Action. This First Addendum may be amended, modified, or
supplemented only by a written instrument executed by the parties against which enforcement of the
amendment, modification’ or supplement is sought. "

97  Severability. If any provision of this First Addendum is heid to be illegal, invaiid, or
unenforceable, such provision shall be fully severable, and this First Addendum shall be construed
and enforced as if such illegal, invalid, or unenforcezble provision were never a part hereof; the
remaining provisions hereof shall remain in full force and effect and shall not be affected by the
illegal, invalid, or unenforceable provision or by its severance; and in lieu of such illegal, invalid, or
unenforceable provision, there shall be added sutomatically, as part of this First Addendum, 2
provision as similar inits terms to such fllegal, invalid, or unenforceable provision as may be possible
~ and be legal, valid, and enforceable.

9.8  Mutual Contribution. The parties to this First Addendum and their counsel have
mutually contributed to its drafting, Consequently, no provisiowdfthis Agreement shall be construed

against any party on the ground that such party drafied the provision or caused it to be drafted or the
provision contains a covenant of such party.

[THE BALANCE OF THIS PAGE INTENTIONALLY LEFT BLANK] ™"
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Sipnatures

[N WITNESS WHEREOF, the parties hersto have executed this First Addendumas of the day
snd year Grst sbove written,

Firzt Bankers Mortgage Services, Ing,

e

Name? Vincent L. Murators
Titfe: Presidert and Chisf Bxrentive Officer

Skarsholdar

Niane: Vineen L, Murstore

Eguitex,

7
By f:)f
Nemez Heéary#ong
Title: Presicent

FBMS Acquisiden Corp.

By:
Name: ang
Tithe: President

a19lo. w4
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Vincent L. Muratore
(an Individual)

AND B
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(a Delaware Corporation)
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b
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Second Addendum
to the
Agreement -
and
Plan of Reorganization

This Second Addendum (the "Second Addendum"} is made as of the 20th day of August,
1999, among Equitex, Tric., @ Delawéte Gorporation ("Equitex"); First Bankers Mortgage Services, o
Inc., a Florida corporation ("FBMS"); Vincent L. Muratore, an individual and the sole shareholder e
of the common stock of FBMS (the “Sharcholder™); and FBMS Acquisition Cotp., a Delaware :
corporation (the "Merger Subsidiary"), which is wholly owned by Equitex.

WITNESSETH: ™ = rr=m -0 o i~ o

WHEREAS, the parties entered into an Agreement and Plan of Reorganization dated June
22,1999 (the “Agresment”), as amended by the First Addendum to the Agreement dated August 4,
1999 (the “First Addendum”);

WHEREAS, Sections 7.11 and 8.8 of the Agreement require as a cortdition to the Closing
of the transactions contemplated by the Agreement, that the Equitex stockholders shall have
approved an increase in the authorized Equitex Common Stock From 7 ,500,060%0 50,000,000 shares
(the “Capitalization Increase™);

e e -

WHEREAS, the parties have agreed to gmend the Agreement in accordance with Section
12.8 to reflect that the Closing will occur prior to the Capifalization Increase, and to effect the
Closing pon the issuance of a series of Equitex Prefefred Stock pursuant to Section 9.3 of the First
Addendum; ; :

NOW, THEREFORE, in consideration of the mutual Govenants and agreements contained
herein and certain other good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged, the parties hereto covenant and agree s follows:

ARTICLE1
Change of Consideration

1.1 Delivery of Preferred Stock. The Merger Consideration to be delivered at Closing R
by Equitex shail be 1,000 shares of Equitex Series E Conveible Preferred Stock (the “Series E -
Preferred Stock™). Until the shares of Series T tock 2% convarted into shards of Equitex Common
Stock, all references in the Agreement to the Merger Consideration orto the Equitex Common Stock
shall mean and refer to the Series E Preferred Stock, in all circumstances where appropriate. All ,
denominations of Equitsi Commion SFck stated in the Agreement shall be divided by 1,000 when

43263.WrDn]
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referring to denomination of Series E Preferfed Stock to be defivered in accordance with this Second
Addendum. -

1.2  State Filings. The parties acknowledge that the Certificate of Designations, Rights
and Preferences for the Series E Preferred Stock, in the form attached hereto as Exhibit A (the
“Pesignation™), has not been filed with the Delaware Secrefary of State. Equitex shall file the
Designation prompily after the Closing and deliver the cextificates representing the Series E
Preferred Stock upon accéptance of the Designation by the Delaware Secrétary of State. All
representation. and warranties of Equitex regarding the Series B Préferred Stock shall only be
effective from afd after the filing and acceptance of the Designation with and by the Delaware
Secretary of State. =

ARTICLE2 — -
Waivers of Closing Conditions

2.1 Waivers by FBMS and Sharcholder. FBMS and the Shareholder hereby waive the
following conditions to Closing: __ = ' ‘

2. Section 7.1 of the Agreement, with respect 10 any matters concerring the
Capitalization Increase, o o ' ’
b. ..Section7.2oFthe Agréement with respectto anyatters concerning the Capitalization

Increase and the status of the Series E Preferred Stock prior to the filing of the Designation with the
Delaware Secretary of State.

c. Section 7.11 of the Agreement.

21 Waivers by Equitex and the Merger Subsidiary. Equitex and the Merger
Subsidiary hereby waive the followirg conditions to Closing: -

a, Section 8.8 of the Agreement

b. Secticn 8.9 of the Agreement

48263 WPD:1



ARTICLE3Z v

Certain Additional Agreements

3.1  Entire Agreement. This Second Addendum, the First Addendum and the Agreement

and the exhibits thereto .contain the complete agreement among the pariies with respect to the
transactions contemplated hereby and supersede all prior agreements and understandings among the
parties with respect t¢ such transactions. Except as expressly modified by this Second Addendum,
the First Addendum and the Agreement remain in full force and effect. Article and other headings
are for refefénce purposes only and shall not affect the interpretation or construction of this Second
Addendum. The parties hereto have not made any representation or warranty except as expressly set
forth in this Second Addendum, the First Addendum or the Agreement or in any certificate or
schedule delivered pursuant hereto. The abligations of any party under any agreement executed
pursuant to this Second Addendwm, the First Addendum or the Agreement shall not be affected by
this section. . L e _

32  Counterparts. This Second Addendum may be execuied in any number of
counterparts, each of which when so executed and delivered shall be deemed an ongmal and such
counterparts together shall constitute only one original. .

3.3  GoverningLaw. This Agreement shall be construed and enforced in accordance with
the internal laws of the State of Delaware.

34  Waiver and Other Action. This Second Addendum may be amended, modified, or
supplemented only by a writien instrument executed by the parties against which enforcement of the
amendment, modification or supplement is sought. e N

3.5  Severability. Ifany provision of this Second Addendum is held to be illegal, invalid,
or unenforceable, such provision shall be fully severable, and this Second Addendum shall be
construed and enforcad as if such illegal, invalid, or unenforceable provision were nevera part hereof}
the remaining provisions hereof shall remain in full force and effect and shall not be affected by the
illegal, invalid, or unenforceable provision or by its severance; and in lieu of such illegal, invalid, or
unenforceable provision, there shall be added automatically as part of this Second Addendum, a
provision as similar in its terms to such illegal, invalid, or unenforceable provision as may be possibie
and-be legal, valid, and enforceable. - N

3.6  Mutual Coniribution. The parties io this Second Addendum and their counsel have
mutually contributed to its drafting. Consequently, no provision ofthis Agreement shall be consirued
against any party on the ground that such party drafted the provision or caused it to be drafied orthe
provision contains a covenant of such party.
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Sigantures

BY WITNESS WHEREOF, the parties hereto e executed
day and year Second above wiitten. this Second Addendam as ofthe

First Bankers Mostgaps Services, Inc.
By:

Name: Vincent L. Maratore
Title: President and Chisf Hescative Offioar

Sharcholder

By:
Name: Vincent L. Murators

Equitex, Ing.

w7

Tiﬂe. Pmdm:

FBMS Acquisition Corp.

Byﬂg/

Ni
o Mo

socmdishd
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Certificaté of Desigriafioiis, Rights and Preferences of the Series E Preferred Stock of
Equitex, Inc. :



