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AMENDED AND RESTATED OPERATING AGREEMENT
OF
FH PLUS HOLDING USA LLC

RECITAL:

The parties to this agreement (the "Members") have entered into this agrcement for the
purpose of forming a limited liability company in the State of Florida and governed by CHAPTER
605, FLORIDA REVISED LIMITED LIABILITY COMPANY ACT (“Act™).

AGREEMENTS:

1. FORMATION

1.1 Name. The name of this limited liability company (the "Company”) is FH PLUS
HOLDING USA LLC

1.2 Articles of Organization. Articles of organization for the Company were filed with
the Florida Department of State, Division of Corporations on December 26, 2019.

1.3 Duration. The Company will exist until dissolved as provided in this agreement.

1.4  Principal Office. The Company’s principal office will initially be at 9777 S. Orange
Blossom Trail #21, Orlando, Florida, but it may be relocated by the Members at any time.

1.5  Designated Office and Agent for Service of Process. The Company's initial
designated oftice will be at 9777 S. Orange Blossom Trail #21, Orlando, Florida, and the name of its
initial agent for service of process at that address will be Hector Ariza. The Company’s designated
office and its agent for service of process may only be changed by filing notice of the change with
the Sccretary of State of the state in which the articles of organization of the Company were filed.

1.6 Purposes and Powers. Notwithstanding any provision hereof to the contrary, the
following shall govern: The nature of the business and of the purposes to be conducted and
promoted by the limited liability company, is to engage solely in the following activities:

1. To own that certain parcel of real property, together with all improvements located
thercon, in the City of Orlando. State of Florida, commonly known as FH Plus Industrial

(collectively, the “Property™).

2. To own, hold, sell, assign, transfer, operate, lease, mortgage, pledge and othcrwgs_'e
deal with the Property. T s
U r__ -
3. To exercise all powers enumerated in the Act necessary or convenient to the coﬁ?uct, e
promotion or attainment of the business or purposes otherwise set forth herein. I oS
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4, Notwithstanding anything to the contrary contained herein, for so long as that certain
first mortgage loan (“Loan™) made by UBS AG. by and through its branch office at 1285 Avenue
of the Americas, New York, New York (together with its successors and assigns, collectively,
“Lender”) to FH Plus Holding USA LLC (“Barrower”), pursuant to that certain Loan Agreement
(the “Loan Agreement”) by and between Borrower and Lender, remains outstanding, in the event
of any conflict between the provisions contained in this Section 1.6(4) and the other provisions of
this Agreement, the provisions of this Section 1.6(4) shall control and govern. All capitalized terms
within this Section 1.6(4) shall have the meaning ascribed to them in that certain l.oan Agreement.

Company has complied since the date of its formation with the following
requircments, and shall comply with such requirements for so long as the Loan shall remain
outstanding:

(a) Company will not own any asset or property other than its managing
membership interest in the Borrower.

(b) Company will not engage in any business or activity other than the lawful
business that is incident, necessary and appropriate to its ownership interest in the Borrower,

(c) Company has not entered and will not enter into any contract or agreement
with any Affiliate of Company, any constituent party of Company or any Affiliate of any constituent
party, cxcept upon terms and conditions that are intrinsically fair, commercially reasonable, and no
less favorable to it than those that would be available on an arm’s-length basis from an unrelated third
parny.

(d) Company has not incurred and will not incur any Indebtedness other than (i)
the Debt, and (ii) unsecured trade payables incurred in the ordinary course of business related 1o the
ownership of an interest in Borrower that (A) do not exceed at any one time $10,000, and (B) are paid
within thirty (30} days of the date incurred.

(e) Company has not made and will not make any loans or advances to any other
Person (including any Affiliate of Company, any constituent party of Company or any Affiliate of
any constituent party), and has not acquired and shall not acquire obligations or securitics of its
Affiliates.

(H Company has been, is, and will endeavor to remain solvent and Company has
paid its debt and liabilities (including, as applicable, shared personnel and overhead cxpenses) from
its assets as the same became due and will pay its debts and liabilities (including, as applicable, shared
personnel and overhead expenscs) from its assets as the same shall become due; provided that the
foregoing shall not create an obligation on the part of any direct or indirect member of Company, or
any officer, director, cmployee, trustee, beneficiary or Affiliate of any of the foregoing. to make
capital contributions. equity infusions or loans to Company.



(g) (1) Company has done or caused to be done, and will do and cause to be done,
all things necessary to observe its organizational formalities and preserve its separate existence, (ii)
Company has not terminated or failed to comply with, will not terminate or fail to comply with the
provisions of its Organizational Documents, (iii) Company has not amended, modificd or otherwise
changed its Organizational Documents and (iv) unless (A) Lender has consented in writing and (B)
following a Securitization of the Loan, the Rating Agencies have issued a Rating Agency
Confirmation in conncction therewith, Company will not amend, modify or otherwisc change its
Organizational Documents.

(h)  Company has maintained and will maintain all of its books, records, financial
statements and bank accounts separate from those of its Affiliates and any other Person. Company’s
assets have not been listed as assets on the financial statement of any other Person; provided, however,
that Company’s assets may have been included in a consolidated financial statement of its Affiliates;
provided that, if applicable, (i) appropriate notation were made on such consolidated financial
statements to indicate the scparateness of Company and such Affiliates and to indicate that
Company's assets and credit were not available to satisfy the debts and other obligations of such
AfTiliates or any other Person, and (ii) such assets were listed on Company’s own separate balance
shect. Company’s assets will not be listed as assets on the financial statement of any other Person,
provided, however, that Company’s assets may be included in a consolidated financial statement of
its Affiliates provided that, if applicable, (A) appropriate notation shall be made on such consolidated
financial statements to indicate the separateness of Company and such Affiliates and to indicate that
Company’s assets and credit are not available to satisfy the debts and other obligations of such
Affiliates or any other Person, and (B) such assets shall be listed on Company's own separate balance
sheet. Company has filed and shall file its own tax returns (except to the extent Company was or is
treated as a “disregarded entity™ for tax purposes and was or is not required to file any tax returns
under applicable law) , has not filed and shall not file a consolidated federal income tax return with
any other Person, and has paid and shall pay any taxes required to be paid under applicable law.
Company has maintained and shall maintain its books, records, resolutions and agreements as official
records.

(i) Company (i) has been, will be, and at all times has held and will hold itself out
lo the public as, a legal entity separate and distinct from any other entity (including any Affiliate of
Company or any constituent party of Company), (ii) has corrected and shall correct any known
misunderstanding regarding its status as a separate entity, (iii)} has conducted and shall conduct
business in its own name. (iv) has not identified and shall not identify itself or any of its Affiliates as
a division or department or part of the other and (v) has maintained and utilized and shall maintain
and utilize separate stationery, invoices and checks bearing its own name.

() Company has maintained and will endeavor 1o maintain adequate capital for
the normal obligations reasonably foreseeable in a business of its size and character and in light of its
contemplated business operations; provided, that the foregoing shall not create an obligation on the
part of any direct or indirect member of Company, or any officer, director, cmployee, trustee,
beneficiary or Affiliate of any of the foregoing, to make capital contributions, equity infusions or
loans to Company.
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(k) Neither Company nor any constituent party of Company has sought and, to the
fullest extent permitted by applicable law, neither Company nor any constituent party of Company
will seek or effect the division, liquidation, dissolution, winding up, consolidation or merger, in whole
or in pan, of Company, any sale or other transfer of all or substantially all of its assets or any sale or
other transfer outside the ordinary coursc of business.

()] Company has not commingled and will not commingle funds or other assets of
Company with those of any Affiliate or constituent party or any other Person, and has held and will
hold all of its asscts in its own name.

(m)  Company has maintained and will maintain its assets in such a manner that it
will not be costly or difficult to segregate, ascertain or identify its individual assets from those of any
Afliliate or constituent party or any other Person.

(n)  Company did not assume, guarantec or become obligated for the debts or
obligations of any other Person and did not hold itself out to be responsible for or have its credit or
assets available to satisfy the debts or obligations of any other Person. Company will not assume,
guarantee or become obligated for the debts or obligations of any other Person and does not and will
not hold itself out to be responsible for or have its credit or assets available to satisfy the debts or
abligations of any other Person.

(0)  Company shall at all times have a managing member (the “SPC Party”) that
is a Person whose sole asset is its interest in Company and each SPC Party (i) will cause Company to
comply with each of the representations, warrantics and covenants contained in this Section 1.6(8);
(it} will be an cntity that is required by its organizational documents to have complied at all times
with, and to comply at all times with the single purpose entity/scparateness provisions in the
organizational documents of that entity; (iii) will not be an entity that engages in any business or
activity other than owning an interest in Company:; (iv) will not be an entity that acquires or owns any
assets or properties other than its membership interest in Company; and (v) will not be an entity that
incurs any debt, obligation or liability, secured or unsecured, direct, indirect or contingent (including
pursuant to any guaranty or indemnity of any obligation or liability). other than unsecured trade
payables incurred in the ordinary course of business related to the ownership of an interest in
Company that (A) do not exceed at any one time $10.000. and (B) are paid within thirty (30) days of
the daie incurred. Upon the withdrawal or the disassociation of any SPC Party from Company,
Company shall immediately appoint a new SPC Party whose Organizational Documents are
substantially similar to those of such SPC Party.

(p) Company hereby expressly acknowledges that Lender is an intended third-
party beneficiary of the “special purpose™ and “separateness” provisions of this Agreement. The
Organizational Documents of each SPC Party shall provide an cxpress acknowledgement that Lender
is an intended third-party beneficiary of the “special purpose”™ and “‘separateness” provisions of such
Organizational Documents. As used in this paragraph, the term “single purpose entity” shall mean a
Person whose Organizational Documents contain, and who covenants that such Person shall comply
or cause compliance with, provisions substantially similar to those set forth in this Section 1.6(4).
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(@  The Organizational Documents of each SPC Party shall provide that such SPC
Party will not, without the unanimous consent of its board of directors or managers, on behalf of itself
or Company. (i) file or consent to the filing of any petition, case or proceeding, either voluntary or
involuntary, to take advantage of any applicable insolvency, bankruptcy, liquidation or reorganization
statute, (i1} seck or consent to the appointment of a receiver, liquidator, assignee, trustee, scquestrator,
custodian or any similar official for such entity or a substantial portion of such entity's assets or
properties, (iii) take any action intended to cause such entity to become insolvent or be consolidated
with an Affiliate of such entity, (iv) make an assignment for the bencfit of creditors, (v) admit in
wriling such entity’s inability to pay its debts generally as they become duc (except for any such
admission to Lender or any Servicer that Company cannot pay its operating expenses or Debt Service
payments due in respect of the Loan or that Company cannot refinance the Loan on the Maturity
Date), (vi) declare or effectuate a moratorium on the payment of any obligations, or (vii) take any
action in furtherance of any of the foregoing (each, a “Material Action™),

(r) Notwithstanding anything to the contrary hercin, any SPC Party may be a
Delaware single-member limited liability company, provided that:

() the Organizational Documents of such SPC Party shall provide that, as
long as any portion of the Debt remains outstanding, (i} there shall be at least one
individual or entity (A} that has executed the limited liability company agreement of
such SPC Party as a member of such SPC Party with no economic interest in, and no
obligation under such limited liability company agreement to make any capital
contributions, equity infusions or loans to such SPC Party or (B) that has executed the
limited liability company agreement of such SPC Party (but not as a member of such
SPC Party) and (ii) upon the occurrence of any event that causes the sole member of
such SPC Party (“Sole Member™) to cease to be a member of such SPC Party (other
than (A) upon an assignment by Sole Member of all of its limited liability company
interests in such SPC Party and the admission of the transferee, if permitted pursuant
to the Organizational Documents ot such SPC Party and the Loan Documents, or (B}
the resignation of Sole Member and the admission of an additional member of such
SPC Party, if permitted pursuant 1o the Organizational Documents of such SPC Party
and the Loan Documents), each Person described in clause (i)(A) or (iXB) above shall,
without any action of any Person and simultancously with Sole Member ceasing to be
a member of such SPC Party, automatically be admitted as a member of such
SPC Party (a “Special Member™) and shall preserve and continue the existence of
such SPCParty without dissolution. The Organizational Documents of such
SPC Party shall further provide that for so long as any portion of the Debt is
outstanding, no Special Member may resign or transfer its rights as a Special Member
unless a successor Special Member has been admitted to such SPC Party as a Special
Member;

(ii) the Organizational Documents of such SPC Party shall provide that, as
long as any portion of the Debt remains outstanding, except as expressly permitted
pursuant to the terms of the Loan Documents, {A) Sole Member may not resign, and
(B) no additional member shall be admitted to such SPC Party; and



(i) the Organizational Documents of such SPC Party shall provide that, as
long as any portion of the Debt remains outstanding: (A) such SPC Party shall be
dissolved, and its affairs shall be wound up, only upon the first to occur of the
following: (1) the termination of the legal existence of the last remaining member of
such SPC Party or the occurrence of any other cvent which terminates the continued
membership of the last remaining member of such SPC Party in such SPC Party unless
the business of such SPC Party is continued in a2 manner permitted by its operating
agreement or the Delaware Limited Liability Company Act (the “Act™), or (2) the
entry of a decree of judicial dissolution under Section 18-802 of the Act; (B) upon the
occurrence of any event that causes the last remaining member of such SPC Party to
cease to be a member of such SPC Party or that causes Sole Member 1o cease to be a
member of such SPC Party (other than (1) upon an assignment by Sole Member of all
of its limited liability company interests in such SPC Party and the admission of the
transferee, if permitted pursuant to the Organizational Documents of such SPC Party
and the Loan Documents. or (2) the resignation of Sole Member and the admission of
an additional member of such SPC Party, if permitted pursuant to the Organizational
Documents of such SPC Party and the Loan Documents), to the fullest extent
permitted by law, the personal representative of such last remaining member shall be
authorized to, and shall, within ninety (90) days after the occurrence of the event that
terminated the continued membership of such member in such SPC Party, agree in
writing (x) to continue the existence of such SPC Party, and (y) to the admission of
the personal representative or its nominee or designee, as the case may be, as a
substitute member of such SPC Party, effective as of the occurrence of the event that
terminated the continued membership of such member in such SPC Party; (C) the
bankruptcy of Sole Member or a Special Member shali not cause Sole Member or such
Special Member to cease to be a member of such SPC Party and upon the occurrence
of such event, the business of such SPC Party shall continue without dissolution; (D)
in the event of the dissolution of such SPC Party, such SPC Party shall conduct only
such activities as are necessary 10 wind up its affairs (including the sale of its assets
and propertics in an orderly manner). and its assets and properties shall be applied in
the manner, and in the order of priority, sct forth in Section 18-804 of the Act; and (E)
to the fullest extent permitted by applicable law. each of Sole Member and Special
Members shall irrevocably waive any right or power that thcy might have to cause
such SPC Party or any of iis assets or properties to be partitioned, to cause the
appointment of a receiver for all or any portion of the assets or properties of such
SPC Party, to compel any salc of all or any portion of the assets or properties of such
SPC Party pursuant to any applicable law or to file a complaint or to institute any
proceeding at law or in equity to cause the division, dissolution, liquidation, winding
up or termination of such SPC Party.

(s) Intentionally omitted.

t) Company has not permitted and will not permit any Affiliate or constituent
party independent access to its bank accounts.
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(u)  Company has paid and shall pay its own liabilities and expenses, including the
salarics of its own cmployees (if any) from its own funds, and has maintained and shall maintain a
sufficient number of employees (if any) in light of its contemplated business operations; provided
that the foregoing shall not create an obligation on the part of any direct or indirect member of
Company, or any officer, director, employee. trustee, beneficiary or Affiliate of any of the foregoing,
to make capital contributions, equity infusions or loans to Company.

(v)  Company has compensated and shall compensate each of its consultants and
agents from its funds for services provided to it. Company has paid and shall pay from its assets all
obligations of any kind incurred; provided that the foregoing shall not create an obligation on the part
of any direct or indirect member of Company, or any officer, director, employee, trustee, beneficiary
or Affiliate of any of the foregoing, to make capital contributions, equity infustons or loans to
Company.

(w)  Company has not taken any Material Action. Without the unanimous consent
of all of its directors or managers, as applicable, Company will not take any Material Action.

(x)  Company has maintained and will maintain an arm’s-length relationship with
its Affiliates.

(v) Company has allocated and will allocate fairly and reasonably any overhead
expenses that are shared with any Affiliate, including shared officc spacc.

(z) Except in connection with the Loan. Company has not pledged and will not
pledge its assets or properties for the benefit of, or to secure the obligations of, any other Person.

(aa) Company has had, has and will have no obligation to indemnify s
stockholders, directors, managers, officers, partners or members, as the case may be, or, if applicable,
has such an obligation that is fully subordinated to the Debt and that will not constitute a claim against
Company if cash flow in excess of the amount required to pay the Debt is insufficient to pay such
obligation.

(bb)  The Company will not: (i) dissolve, merge, liquidate, consolidate: (ii) sell,
transfer, dispose, or encumber (except in accordance with the Loan Documents) all or substantially
all of its assets or propertics or acquire all or substantially all of the assets or properties of any other
Person; or (iii} engage in any other business activity, or amend its Organizational Documents with
respect to any of the matters set forth in this Section 1.6(4), without the prior consent of Lender in its
sole discretion.

(cc)  Company will consider the interests of Borrower’s creditors in connection with
all actions.

(dd) Company has not had and, except in connection with the Loan, does not have
and will not have any of its obligations guaranteed by any Affiliate.
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(ce)  Company has not owned or acquired and will not own or acquire any stock or
securitics of any Person (except to the extent expressly permitted under the Loan Documents).

(ff)  Company has not bought or held and will not buy or hold evidence of
indebtedness issued by any other Person (other than cash or investment gradc sccurities).

(gg) Company has not formed, acquired or held and will not form, acquire or hold
any subsidiary (whether corporation. partnership, limited liability company or other cntity), and
Company has not owned and will not own any equity interest in any other entity.

1.7 Title to Assets. Title to all assets of the Company will be held in the name of the
Company. No Member has any right to the assets of the Company or any ownership interest in
those assets except indirectly as a result of the Member's ownership of an inierest in the Company.
No Member has any right to partition any assets of the Company or any right to receive any specific
assets upon liquidation of the Company or upon any other distribution from the Company.

2. MEMBERS, CONTRIBUTIONS AND INTERESTS

2.1 Initial Members. The names and addresses of the Members of the Company, the
amounts of their initial capital contributions, and their initial Ownership Interests are:

Name and address Contribution Ownership Interest
FH Plus Inc. $1,000.00 100%

Each Member’s Ownership Interest at any time will be determined by the ratio of the Member’s
aggregate capital contributions to the aggregatc capital contributions of all Mcmbers.

2.2 Initial Capital Contributions. The initial capital contributions of FH Plus Inc. must
be paid to the Company, in cash, immediately after all parties have signed this agrecement. The
initial capital contribution of FH Plus Inc. has been paid.

2.3 Additional Members, Except as otherwise provided in the scction of this agreement
relating to substitution, additional Members of the Company may be admitted only with the consent
of all Members,

2.4 Additional Contributions. Except as otherwise provided in the Act, no Member
will be required to contribute additional capital to the Company. Additional capital contributions to
the Company may be made by the Members only with the Members™ unanimous approval. If the
Members approve additional capital contributions, the Members must set a maximum amount for
such contributions that will be accepted from the Members. Each Member will then have the right,
but not the obligation, to contribute a pro rata share of the maximum based upon the Member's
Ownership Interest. If any Member elects to contribute less than the Member's pro rata share of the
maximum, the other Members may contribute the difference on a pro rata basis in accordance with
their Ownership Interests or on any other basis they may agree upon.
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2.5 NoInterest on Capital Contributions. No interest will be paid on capital
contributions.

2.6  Capital Accounts. An individual capital account will be maintained for each
Member. A Member's capital account will be credited with all capital contributions made by the
Member and with all income and gain (including any income exempt from federal income tax)
allocated to the Member. A Member's capital account will be charged with the amount of all
distributions made to the Member and with all losses and deductions (including deductions
attributable to tax-exempt income) allocated to the Member. Members® capital accounts must be
maintained in accordance with the federal income tax accounting principles prescribed in Treasury
Regulations §1.704-1(b)(2)(iv).

3. ALLOCATION OF PROFITS AND LOSSES

31 Determination. The net profit or net loss of the Company for each fiscal year will
be determined according to the accounting principles employed in the preparation of the Company’s
federal income tax information return for that fiscal ycar. In computing net profit or net loss for
purposes of allocation among the Members, no special provision will be made for tax-exempt or
partially tax-exempt income of the Company, and all items of the Company’s income, gain, loss, or
deduction required to be separately stated under IRC §703(a)(1) will be included in the net profit or
net loss of the Company.

3.2 Allocation of Net Profits and Net Losses. The net profit or net loss of the
Company for a fiscal year will be allocated among the Members in proportion to their Ownership
Interests.

3.3 Allocations Solely for Tax Purposes. In accordance with IRC §704(c) and the
corresponding regulations, income, gain, loss, and deduction with respect to any property
contributed to the capital of the Company will be allocated among the Members, solely for income
lax purposes, 5o as 1o take into account any variation between the adjusted basis of such property
for federal income tax purposes in the hands of the Company and the agreed value of such property
as st forth in this agreement, or in any document entered into at the time an additional contribution
is made to the Company. Any elections or other decisions relating to the allocations to be made
under this section will be made by action of the Members. The allocations to be made under this
section are solely for purposes of federal, state, and local income taxes and will not affect, or in any
way be taken into account in computing, any Member's capital account, allocable share of the net
profits and net losses of the Company. or right to distributions.

3.4 Prorates. If a Member has not been a Member during a full fiscal year of the
Company, or if a Member's Ownership Interest in the Company changes during a fiscal year, the net
profit or net loss for the year will be allocated to the Member based only on the period of time
during which the Member was a Member or held a particular Ownership Interest. In determining a
Member’s share of the net profit or net loss for a fiscal year, the Members may allocate the net profit
or net loss ratably on a daily basis using the Company’s usual method of accounting. Alternatively,
the Members may separate the Company's fiscal year into two or more segments and allocate the



net profits or net losses for each segment among the persons who were Members, or who held
particular Ownership Interests, during each segment based upon their Ownership Interests during
that segment.

4. DISTRIBUTIONS

4.1 Distributions to Pay Taxes. To cnable the Members to pay taxes on income of the
Company that is taxable to the Members, the Company must make cash distributions 1o the
Members. During each fiscal year the Company must distribute an amount cqual to the product of
(a) the highest aggregate rate of federal, state, and local income and self-employment tax imposed
on the Company’s income for that fiscal vear (taking into account the deductibility of state and local
income taxes for federal income tax purposes) allocated to any Member who was a Member for the
full fiscal year times (b) the amount of the taxable income of the Company allocated to all Members
for that fiscal year. Distributions must be paid at least quarterly during each fiscal year at times that
coincide with the Members’ payment of estimated 1axes, and the amount of each distribution will be
based upon the anticipated taxable income of the Company for the fiscal year of the distribution and
the anticipated tax rates of Members, as determined at the time the distribution is made. The
Company's obligation to make distributions under this section is subject to the restrictions
governing distributions under the Act.

4.2  Additional Distributions. Subject to the restrictions governing distributions under
the Act, additional distributions of cash or property may be made from time to time by the
Company to the Members, at such times and in such amounts as the Members determine.

4.3  Allocation of Distributions. All distributions to pay taxes and additional
distributions must be made to Members in proportion to their Ownership Interests.

5. ADMINISTRATION OF COMPANY BUSINESS

5.1 Management. All Members have the right to participale in the management and
conduct of the Company’s business. Subject to the limitations imposed by this agreement or by
action of the Members, cach Member is an agent of the Company and has authority to bind the
Company in the ordinary course of the Company's business.

5.2  Actions by Members. Except as otherwise provided in this agreement, all decisions
requiring action of the Members or relating to the business or affairs of the Company will be
decided by the affirmative vote or consent of Members holding a majority of the Ownership
Interests. Members may act with or without a meeting, and any Member may participate in any
meeting by written proxy or by any means of communication reasonable under the circumstances.

5.3  Approval of Other Members Required. In addition to the other actions requiring
unanimous Member approval under the terms of this agreement, no Member has authority to do any
of the following without the prior written consent of all other Members:



5.3.1 To sell, lease, exchange, mortgage, pledge, or otherwise transfer or dispose of
all or substantially all of the property or assets of the Company;

5.3.2  To merge the Company with any other entity:
5.3.3 To amend the articles of organization of the Company or this agreement;:

5.3.4 To incur indebtedness by the Company other than in the ordinary course of
business;

5.3.5 To authorize a transaction involving an actual or potential conflict of interest
between a Member and the Company;

5.3.6 To change the nature of the business of the Company; or
5.3.7 To commence a voluntary bankruptcy case for the Company.

5.4 Devotion of Time; Qutside Activities. Each of the Members must devote so much
time and attention to the business of the Company as the Members agree is appropriate. Members
may engage in business and investment activities outside the Company, and neither the Company
nor the other Members have any rights to the property. profits, or benefits of such activitics. But no
Member may, without the consent of all other Members, enter into any business or investment
activity that is competitive with the business of the Company, or use any property or assets of the
Company other than for the operation of the Company’s business. For this purpose, the property
and assets of the Company include, without limitation, information developed for the Company,
opportunities offered to the Company, and other information or opportunilies cntrusted to a Member
as a result of being a Member of the Company.

5.5  Compensation and Reimbursement. Members who render services to the
Company are entitled to such compensation as may be agreed upon by the Members from time to
time. Any compensation paid to a Member for services rendered will be treated as an expense of
the Company and a guaranteed payment within the meaning of IRC §707(c). and the amount of the
compensation will not be charged against the share of profits of the Company that would otherwise
be allocated to the Member. Members arc also entitled to reimbursement from the Company for
rcasonable expenses incurred on behalf of the Company, including expenses incurred in the
formation, dissolution, and liquidation of the Company.

3.6 Self Interest. A Member docs not violate any duty or obligation 10 the Company
merely as a result of engaging in conduct that furthers the interest of the Member. A Member may
lend money or transact other business with the Company, and, in this case, the rights and
obligations of the Member will be the same as those of a person who is not a Member, so long as
the loan or other transaction has been approved or ratified by the Members. Unless otherwise
provided by applicable law, a Member with a financial interest in the outcome of a particular action
is nevertheless entitled to vote on such action.
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6. ACCOUNTING AND RECORDS

6.1  Books of Account. The Members must keep such books and records relating to the
operation of the Company as are appropriate and adequate for the Company's business and for the
carrying out of this agreement. At a minimum. the following must be maintained at the principal
office of the Company: (a) financial statements for the three most recent fiscal years; (b) federal.
state, and local income tax retumns for the three most recent fiscal years; (¢) a register showing the
current names and addresses of the Members; (d) a copy of the Company's articles of organization
and any amendments thercto; (e) this agreement and any amendments thereto; (f} minutes of any
meetings of Members; and {g) conscnts 10 action by Members. Each Member will have access 1o
all such books and records at all times.

6.2  Fiscal Year. The fiscal year of the Company will be the calendar year.

6.3  Accounting Reports. Within 90 days afier the close of each fiscal year, Company
must deliver to each Member an unaudited report of the activities of the Company for the preceding
fiscal year. including a copy of a balance sheet of the Company as of the end of the year and a profit
and loss statement for the year.

6.4  Tax Returns. The Company must prepare and file on a timely basis all required
federal, state, and local income tax and other tax returns. Within 90 days after the end of each fiscal
year, the Company must deliver to each Member a Schedule K-1, showing the amounts of any
distributions, contributions, income, gain, loss, deductions, or credits allocated to the Member
during the fiscal year.

6.5  Tax Matters Partner. Anytime the Company has more than 10 Members, any
Member is an entity other than an cstate or a C corporation, or any Member is a nonresident alien
individual, the Members must designate one of the Members as the tax matters partner of the
Company in accordance with IRC §6231(a)(7) and keep such designation in effect at all times.

7. DISSOCIATION AND DISSOLUTION

7.1 Withdrawal. A Member may withdraw from the Company only after giving notice
of withdrawal to the other Members at least 90 days prior to the effective date of the withdrawal.

7.2 Expulsion. A Mcmber may be expelled from the Company by an affirmative vate of
the Members holding a majority of the Ownership Interests held by Members other than the
expelled Member if the expelled Member has been guilty of wrongful conduct that adversely and
materially affects the business or affairs of the Company. or the expelicd Member has willfully or
persistently committed a material breach of the articles of organization of the Company or this
agreement or has otherwise breached a duty owed to the Company or to the other Members 1o the
extent that it is not reasonably practicable to carry on the business or affairs of the Company with
that Member. The right to expel a Member under the provisions of this section does not limit or
adversely affect any right or power of the Company or the other Members to recover any damages
from the expelled Member or to pursue other remedies permitted under applicable law or in equity.
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In addition to any other remedies, the Company or the other Members may offset any such damages
against any amounts otherwise distributable or payable to the expelled Member.

7.3 Events of Dissolution. Except as otherwise provided in this agreement, the
Company will dissolve upon the carliest of: (a) the death. incompetence, withdrawal, expulsion,
bankruptcy, or dissolution of any Member; (b) approval of a dissolution of the Company by
unanimous consent of the Members; or (¢) at such time as the Company has no members.

74  Effect of Member’s Dissociation. Within 120 days following the death,
incompetence, withdrawal, expulsion, bankruptcy, or dissolution of a Member, the other Members
(whether onc or more) may elect to continue the Company by themselves or with others, and to
cause the Company to purchase the interest of the dissociating Member pursuant to the provisions
of the sections of this agreement relating to purchase price and payment for member’s interest.
Making the election is in the sole discretion of the other Members and requires the consent of other
Members holding a majority of the Ownership Interests held by the other Members. Notice of the
election must be given in writing 1o the dissociating Member or the dissociating Member's
successor in interest promptly after the election is made. If the other Members do not so elect, the
Company will be dissolved.

7.5 Purchase Price. If the other Members elect to cause the Company to purchase the
interest of a dissociating Member under the section of this agreement relating to cffect of member's
dissociation, the purchase price of the dissociating Member's interest in the Company will be
determined by agreement between the other Members (acting by vote) and the dissociating
Member. 1f an agreement on the purchase price is not reached within 30 days following the election
to purchase the interest of the dissociating Member, the interest must be valued by a third party
appraiser selected by the other Members who is reasonably acceptable to the dissociating Member,
and the purchase price will be the value determined in that appraisal. In appraising the interest 1o be
purchased, the appraiscr must determine the fair market value of the interest as of the date of the
event of dissociation. In determining the value, the appraiser must consider the greater of the
liquidation value of the Company or the value of the Company based upon a sale of the Company as
a going concemn. The appraiser must also consider appropriate minority interest, lack of
marketability, and other discounts. If the appraisal is not completed within 120 days following the
clection to purchase the interest of the dissociating Mcmber, either the other Members or the
dissociating Member may apply 10 a court of competent jurisdiction for the appointment of another
appraiser, in which case the court-appointed appraiser must appraise the interest of the dissociating
Member in accordance with the standards set forth in this section. and the purchase price will be the
value determined in that appraisal.

7.6 Payment for Member's Interest. The purchase price for the interest of a Member
purchasced under the section of this agreement relating to effect of member's dissociation will be
paid as follows:

7.6.1 The purchase price will bear interest from the date of the election of the other

Members to purchasc the dissociating Member’s interest at the prime rate of interest in
effect on the date of the clection as quoted in The Wall Strect Joumnal or, if that publication
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is not available, another reputable national publication selected by the other Members that is
reasonably acceptable to the dissociating Member.

7.6.2 The purchase price will be payable in accordance with the terms of a
promissory note of the Company providing for the payment of the principal amount in 60
cqual monthly installments, including interest on the unpaid balance, with the first
installment to be due one month after the date of closing and an additional instaliment to be
duc on the same day of cach month thereafter until the promissory note is paid in full. The
promissory note will bear interest from the date of the closing at the rate specified above.
The promissory note must provide that if any installment is not paid when due, the holder
may declare the entire remaining balance, together with all accrued interest, immediately
due and payable. Partial or complete prepayment of the remaining balance due under the
promissory note will be permitted at any time without penalty, provided that any partial
prepayment will not affect the amount or regularity of payments coming due thereafter.

7.6.3 The purchase must be closed within 30 days following the determination of
the purchase price. At the closing, the dissociating Member must sign and deliver to the
Company a written assignment transferring the entire interest of the dissociating Member in
the Company to the Company free and clear of ail encumbrances. Such assignment must
contain warranties of title and good right to transfer. At the closing, the Company must pay
the accrued interest on the purchase price then due to the dissociating Member, and the
Company must also deliver its promissory note to the dissociating Member. Lach of the
other Members must sign and deliver to the dissociating Member a security agreement
granting a security interest to the dissociating Member in that percentage of the interest of
each of the other Members in the Company equal 10 the Ownership Intcrest of the
dissociating Member being purchased by the Company. The security agreement must be in
a form reasonably acceptable to the attorney for the dissociating Member and will secure
payment of the promissory note by the Company. The security agreement must provide that
if there is a default in the payment of the promissory note by the Company and the security
interest is foreclosed or the interest in the Company is retained by the secured party in
satisfaction of the indebtedness, the interest may be transferred without the necessity of
tendcring the interest to the Company under the section of this agreement relating to tender
of intcrest and the person acquiring the interest in the Company will be admitted as a
member of the Company without further consent of the Members being required.

As an example of the operation of this provision, if the Ownership Interest of
a dissociating Member was 25% und there are three other Members, each
with un Ownership Interest of 33-1/3% after the purchase of the dissociating
Member's Ownership Interesi by the Company. each of the other Members
would be required to grant the dissociating Member a security interest in an
COvwnership Interest of 8-1/3%.

1.7 Effect of Purchase of Member's Interest. A dissociating Member will cease to be

a Member upon the election of the other Members to cause the Company to purchase the
dissociating Member’s interest pursuant to the section of this agreement relating to effect of
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member’s dissociation. Thereafter, the dissociating Member will have no nghts as a Member in the
Company, except the right to have the dissociating Member’s interest purchased in accordance with
the terms of this agreement.

7.8 Successor in Interest. For purposes of this section relating to dissociation and
dissolution, the term “dissociating Member™ includes the dissociating Member’s successor in
interest.

8. WINDING UP AND LIQUIDATION

8.1 Liquidation Upon Dissolution. Upon the dissalution of the Company. the Members
must wind up the affairs of the Company unless the dissolution results from the dissociation of a
Membecr and the other Members elect to continue the Company under the provisions of this
agreement relating to effect of member’s dissociation. If the afTairs of the Company are wound up,
a full account must be taken of the assets and liabilities of the Company, and the assets of the
Company must be promptly liquidated. Following liquidation of the asscts of the Company, the
proceeds must be applied and distributed in the following order of priority:

8.1.1 To creditors of the Company in satisfaction of liabilities and obligations of
the Company, including, to the extent permitted by law, liabilities and obligations owed 10
Members as creditors (except liabilitics for unpaid distributions);

8.1.2  To any reserves set up for contingent or unliquidated liabilitics or obligations
of the Company deemed rcasonably necessary by the Members, which reserves may be paid
over o an escrow agent by the Members to be held by such escrow agent for disbursement
in satisfaction of the Habilities and obligations of the Company. with any excess being
distributed to the Members as provided below; and

8.1.3 To Members in proportion to the positive balances of their capital accounts,
after taking into account all adjustments made to capital accounts for the fiscal year during
which the distributions to Members are made.

8.2  Distribution of Property in Kind. With approval of the Members, property of the
Company may be distributed in kind in the process of winding up and liquidation. Any property
distributed in kind will be valued and treated for the Company’s accounting purposcs, in accordance
with Treasury Regulations §1.704-1(b)(2)(iv)(e)(1), as though the property distributed had been
sold at fair market value on the datc of distribution. If property is distributed in kind. the difference
between the fair market value of the property and its adjusted tax basis will, solely for the
Company’s accounting purposes and to adjust the Members® capital accounts, be treated as a gain or
loss on the salc of the property and will be credited or charged to the Members' capital accounts in
the manncr specified in the section of this agreement relating 1o capital accounts.

83  Negative Capital Accounts. If any Member has a negative balance in the Member's
capital account upon liquidation of the Company, the Member will have no obligation to make any
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contribution to the capital of the Company to make up the deficit, and the deficit will not be
considered a debt owed to the Company or any other person for any purpose.

9. TRANSFER OF MEMBERS' INTERESTS

9.1  General Restrictions. No Member may transfer all or any part of such Member's
interest as a member of the Company excepl as permitted in this agreement. Any purported transfer
of an interest or a part of an intcrest in violation of the terms of this agreement will be null and void
and of no effect. For purposes of this section a “transfer” includes a sale, exchange, pledge, or other
disposition, voluntarily or by operation of law.

9.2 Permitted Transfers. A Member may transfer all or a part of the Member's interest
in the Company with the prior written consent of all other Members, If the other Members do not
consent to a particular transfer, the Member may transfer all or a part of the Member's interest if
such interest or part has been tendered for salc to the Company in accordance with the section of
this agreement relating (o tender of interest, the tender has not been accepted within the time limit
sct forth in that section, the transfer is made to the transferee named in the notice of tender within
180 days after the notice of tender is effective, and the transfer is at a price and upon terms no more
favorable to the transferee than those set forth in the notice of tender.

9.3 Tender of Interest. If a Member wishes to transfer all or part of the Member's
interest in the Company and the other Members do not consent, the interest or the part to be
transferred must be tendered to the Company by giving written notice of such tender to the
Company. Such notice must contain the name and address of the proposed transferee, the price to
be paid by the proposed transferee for the interest, if any, and the terms of the proposed transfer. If
a Member's interest is transferred by operation of law, the successor in intercst to the transferring
Member may give the required notice of tender to the Company at any time following the transfer,
and such successor in interest will be deemed to have given the notice of tender at the time any
other Member gives notice to the successor in interest and to all other Members of the failure to
give the notice of tender. Within 30 days afier a notice of tender is given, the other Members may
accept the tender on behalf of the Company and have the Company purchase the interest tendered
for the lesser of the price set forth in the notice of tender (if the proposed transfer is to be by sale) or
the price applicable to the purchase of a Member's interest pursuant to the section of this agrcement
relating to the effect of member’s dissociation. The tender must be accepled on behalf of the
Company by giving notice of acceptance to the transferring Member or the transferring Member's
successor in interest. The purchase may, at the option of the other Members, be on the terms set
forth in the noticc of tender, if any, or the terms set forth in the section of this agrecement relating to
payment for member's interest. For purposes of those provisions, the date of the acceplance of
tender will be deemed to be the date on which the other Members elected 1o purchase the interest of
a dissociating Member.

9.4  Effect of Tender. The Member tendering the interest will cease to be a Member
with respect to the tendered interest upon an acceptance of the tender by the Company. Thereafter,
the Member tendering the intcrest will have no rights as a Member in the Company, except the right
to have the tendered interest purchased in accordance with the terms of this agreement.
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9.5 Substitution. It the interest of a Member is transferred, the transferce of the interest
may be admitted as a Member of the Company if the transferee executes and delivers to the
Company a written agreement to be bound by all of the terms and provisions of this agreement. But
the transferee is entitled to be admitted as a Member only if all of the other Members consent to the
admission of the transferce as a Member, and this consent may be withheld reasonably or
unreasonably. If a Member who is the only member of the Company transfers the Member’s entire
interest, the transferec will be admitied as a Member of the Company effective upon the transfer
without the requirement of an agreement to be bound by this agreement or consent. If the transferee
is not admitted as a Member, the transferce will have the right only to receive, to the extent
assigned, the distributions from the Company to which the transferor would be entitled. Such
transferee will not have the right to exercisc the rights of a Member, including, without limitation,
the right to vote or inspect or obtain records of the Company.

10. INDEMNIFICATION AND LIABILITY LIMITATION

10.1 Indemnification. Except as otherwise provided in this section, the Company must
indemnify each of the Members to the fullest extent permissible under the law of the state in which
the articles of organization of the Company have been filed, as the same exists or may hereafter be
amended, against all liability, loss, and costs (including, without himitation, attorneys’ fees) incurred
or suffered by the Member by reason of or arising from the fact that the Member is or was a
member of the Company, or is or was serving at the request of the Company as a manager, member,
director, officer, partner, trustee, employee, or agent of another foreign or domestic limited liability
company. corporation, partnership, joint venture, trust. benefit plan, or other cnterprise. The
Company may, by action of the Members, provide indemnification to employees and agents of the
Company who are not Members. The indemnification provided in this section is not exclusive of
any other rights to which any person may be entitled under any statute, agreement, resolution of
Members, contract, or otherwise. But despite any other provision of this agreement, the Company
has no obligation to indemnify a Member for:

10.1.1 Any breach of the Member's duty of loyalty to the Company:

10.1.2 Acts or omissions not in good faith that involve intentional misconducl or a
knowing violation of law;

10.1.3 Any unlawful distribution under the Act; or
10.1.4 Any transaction in which the Member denves improper personal benefit.

16.2 Limitation of Liability. No Member of the Company is liable to the Company or to
the other Members for monetary damages resulting from the Member’s conduct as 8 Member
except to the extent that the Act, as it now exists or may be amended in the future, prohibits the
elimination or limitation of liability of members of limited liability companies. No repeal or
amendment of this section or of the Act will adversely affect any right or protection of a Member
for actions or omissions prior to the repeal or amendment.
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11.  MISCELLANEOUS PROVISIONS

1.1 Amendment, The Members may amend or repeal all or part of this agreement by
unanimous written agreement. This agreement may not be amended or repealed by oral agreement
of the Members.

11.2  Binding Effect, The provisions of this agreement witl be binding upon and will
inurc 10 the benefit of the heirs, personal representatives, successors, and assigns of the Members.
But this section may not be construed as a modification of any restriction on transfer set forth in this
agreement.

113 Notice. Except as otherwise provided in other sections of this agrecement, any notice
or other communication required or permitted to be given under this agreement must be in writing
and must be mailed by certified mail, return receipt requested, with postage prepaid. Notices
addressed to a Member must be addressed to the Member's address listed in the section of this
agreement relating to initial members, or if there is no such address listed for a Member, the address
of the Member shown on the records of the Company. Notices addressed to the Company must be
addressed to its principal office. The address of a Member or the Company to which notices or
other communications are to be mailed may be changed from time to time by the Member’s or the
Company’s giving written notice to the other Members and the Company. All notices and other
communications will be deemed to be given at the expiration of three days after the date of mailing.

114 Litigation Expense. if any legal proceeding is commenced for the purpose of
interpreting or enforcing any provision of this agreement, including any proceeding in the United
States Bankruptcey Court, the prevailing party in such proceeding will be entitled to recover a
reasonable attorney's fee in such proceeding, or any appeal thereof. to be set by the court without
the necessity of hearing testimony or receiving evidence, in addition to the costs and disbursements
allowed by law.

11.5 Additional Documents. Each Member must execute such additional documents and
take such actions as are reasonably requested by the other Members in order to complete or confirm
the transactions contemplated by this agreement.

11.6  Counterparts. This agreement may be executed in two or more counterparts, which
together will constitute one agreement.

1.7 Governing Law. This agrecment will be governed by the law of the state in which
the articles of organization of the Company have been filed.

11.8  Severability. If any provision of this agreement is invalid or unenforceable, it will
not affect the remaining provisions.
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1.9 Third-Party Beneficiaries. The provisions of this agreement are intended solely for
the benefit of the Members and create no rights or obligations enforceable by any third party,
including creditors of the Company, except as otherwise provided by applicable law.

11.10 Authority. Each individual executing this agreement on behaif of a corporation or
other entity warrants that he or she is authorized to do so and that this ement constitutes a

legally binding obligation of the corporation or other entity that the in

A

cctopF. Ariza,
anaging Member

G\‘«Wo\'w ; Mo-y\-qm

Xix



