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This Certificate of Conversion is submitted to convert the following Florida Limited Liabilityv
Company into an “Other Business Entity” in accordance with s. 608.4403, Florida Statutes. .

1.

The name of the Florida Limited Liability Company converting into the “Other Business
Entity” is:

smallponds L1.C,
a Florida limited linbility company
Doc. # 107000049219

The name of the “Other Business Entity™ is:

smallponds, Inc,,
a Delaware corporation

The “Other Business Entity” is a corporation organized, formed or incorporated under
the laws of Delaware.

The above referenced Florida Limited Liability Company has converted into an “Other
Business Entity” in compliance with Chapter 608, F.S., and the conversion complies with
the statute or applicable law governing the “Other Business Entity.”

The plan of conversion was approved by the converting Florida Limited Liability

- Company in accordance with Chapter 608, F.S.

If applicable, the written consent of each member who, as a result of the conversion, is
now a general partner of the surviving entity was obtained pursuant to s. 608.4402(2),
F.S.N/A

‘This conversion was effective under the laws governing the “Other Business Entity” on:
September 17, 2007.




8. This conversion shall be effective in Florida on: September 18, 2007, immediately upon
- filing with the Florida Dept. of State.
9. The principal office address of the “Other Business Entity” under the laws of the state,
country, or jurisdiction in which such entity was organized is as follows:

2711 Centerville Road
Wilmington, Delaware 19808

10. If the “Other Business Entity” is an out-of-state entity not registered to transact business
in Florida, the “Other Business Entity” lists the following street and mailing address of an
office the Florida Department of State may use for purposes of s. 48.181, F.S.

G. Cotter Cunningham
760 US Highway One, Suite 102
North Palm Beach, Florida 33408

11. The “Other Business Entity” has agreed to pay any members having appraisal rights the
amount to which such members are entitled under ss. 608.4351-608.43595, F.S.

Signed this 18 day of September, 2007.




PLAN OF CONVERSION
OF
SMALLPONDS LLC
(A Florida Limited Liability Company)
INTO
SMALLPONDS, INC.
(A Delaware Corporation)

THIS PLAN OF CONVERSION (the “Plan™), dated to be effective as of the Effective Date as
defined in Section 1.7 below, is made pursuvant to Section 608.4401 of the Florida Statutes (the
“Statutes™), by smallponds LLC, a Florida limited liability company (the “Converting Entity™).

WHEREAS, the Converting Entity is a limited liability company duly organized and validly
existing under the laws of the State of Florida; and

WHEREAS, the sole member of the Converting Entity deems it advisable and in the best
interests of the Converting Entity that the Converting Entity convert into smallponds, Inc., a Delaware
corporation (the “Converted Entity”™), as provided herein and has approved and adopted the form, terms
and provisions of this Plan.

NOW, THEREFORE, in consideration of the premises and the mutual agreements hereinafter
set forth, in accordance with the provisions of applicable law, the parties hereby agree as follows:

ARTICLE I
GENERAL

Section 1.1 The Conversion. The members of the Converting Entity agree fo effect the
conversion, subject to the terms and conditions herein set forth,

Section 1.2 Converted Entity. Upon the Effective Date, the conversion shall be
accomplished by converting the Converting Entity into the Converted Entity, and the existence of the
Caonverting Entity shell continue in the form of the Converted Entity in accordance with the Delaware
General Corporation Law,

Section 1.3  Qrganizational Form of Converted Entity. The Converted Entity shall be a
corporation formed under the laws of the State of Delaware. ,

Section 1.4  Certificate of Incorporation of Converted Entity. Upon the Effective Date,
the Certificate of Incorporation attached as Exhibit A shall be the Certificate of Incorporation of the
Converted Entity until altered, amended or repealed.

Section 1.5 Directors and Officers of the Converted Entity.

(a) Board of Directors. The powers of the Converted Entity shall be exercised by
or under the authority of, and the business and affairs of the Converted Entity shall be managed under the
direction of the Board of Directors. The number of initial directors of the Converted Entity shall be one,
and he shall serve as such until his resignation or removal, either according to law or the Bylaws of the
Converted Entity. The name and address of the initial director of the Converted Entity is:

ALMM268052.2 1




Name Address

G. Cotter Cunningham . 760US. Highway One, Suite 102
North Palm Beach, Florida 33408

(b) Officers. The following person shall serve as the officer of the Converted Entity
until his resignation or removal, either according to law or the Bylaws of the Converted Entity:

Name : Office

G. Cotter Cunningham Chief Executive Officer, President,
Treasurer and Secretary

Section 1.6  Properties and Liabilitles.

(a) Upen the Effective Date, the Converting Entity shall be converted into the
Converted Entity and the existence of the Converting Entity shall continue, without interruption, in the
form of the Converted Entity. The Converted Entity shall, from and after the Effective Date, possess all
the rights, privileges, immunities, powers and franchises of whatsoever nature and description, of a public
as well s of a private nature, and be subject to. all the restrictions, disabilities and duties of the
Converting Entity.

{b) All rights, title and interest in property, real, personal and mixed, and all debts on
whatever account, as well as all other things in action belonging to or due to the Converting Entity shall
continue to be owned by or due to the Converted Entity; and all property, rights, privileges, immunities,
powers and franchises, and all and every other interest shall be thereafter as effectively the property of the
Converted Entity as they were of the Converting Entity, and the title to any real estate vested by deed or
otherwise and any leasehold interests in the Converted Entity shall not revert or be in any way impaired
by reason of the conversion,

() All ligbilities or obligations of the Converting Entity shall continue to be
liabilities and obligations of the Converted Entity without impairment or diminution by reason of the
conversion. All rights of creditors or other parties with respect to or against the members of the
Converting Entity, in their capacity as members, in existence as of the Effective Date, will continue to
exist as to those liabilities and obligations, and be pursued by those creditors and obligees, as if the
conversion had not ocourred. Al liens upon the property of the Converting Entity shall be preserved
vnimpaired, and all debts, liabilities, obligations and duties of the Converting Entity shall continue to
exist and shall thenceforth attach to the Converted Entity, and may be enforced against the Converted
Entity to the same extent as if the debts, liabilities, obligations and duties had been incurred or contracted
by it.

(3] Any claim, action or proceeding, whether civil, criminal or administrative,
pending by or against the Converting Entity or the Converting Entity’s members, in their capacity as
members, may be continued by or against the Converted Entity or the members, as the case may be,
without any substitution of parties.

(e) Upon the conversion, the Converted Entity shall deliver to the Florida
Department of State an application for a Certificate of Authority to Transact Business in Florida under the
name “smallponds, Inc.” and the Converting Entity hereby preserves its name for the use of the Converted
Entity upon the conversion.

AUM268052.2 2




Section 1.7  Effective Date. The conversion shall be effective upon the latest to be filed of
Certificate of Conversion with the Secretary of State of the State of Florida and a Certificate of
Conversion with the Secretary of State of the State of Delaware (the “Effective Date").

Section 1.8 Amendment. This Plan may be amended at any time prior to the Effective Date
upon the express written consent of the sole member of the Converting Entity.

Section 1.9  Amthorization. The signature of the sole member of the Converting Entity on
any documents and instruments executed in connection therewith or pursuant thereto shall be conclusive
evidence of his authority to execute and deliver such instruments or documents.

ARTICLEII
CAPITAL STOCK OF CONVERTED ENTITY

Section 2.1  Conversion of Membership Interest. On the Effective Date, each oufstanding
1.0% of membership interest in the Converting Entity shall be converted into 1289.75 shares of Common
Stock of the Converted Entity without further Statutes or deed of the members of the Converting Entity,
all as more particularly set forth in Section 2.2 below,

Section 2.2  Security Holders of Converted Entity. On the Effective Date, the following
person shall be the sole stockholder of the Converted Entity holding the number and type of shares of the
outstanding capital stock of the Converted Entity set forth opposite his name:

Shares of Common Stock in

% of Membership Interest in the Converted Entity
Name Converting Entity (Delaware Corp.}
G. Cotter Cunningham 100% 1,289,750
Signature Page Follows

AUM2680522 3



EXECUTED this 18 _ day of September, 2007, to be effective as of the Effective Date.

SMALLPONDS LLC
a Florida limited liability company

By:

G. Cotter Cunn'ingh e Member

SIGNATURE PAGE TO
SMALLPONDS LL.C PLAN OF CONVERSION



EXHIBIT A

CERTIFICATE OF INCORPORATION
OF CONVERTED ENTITY

ALM268052.2




Delaware ...

The First State

I, BARRIET SMITE WINDSOR, SECRETARY OF STATE OF THE ZITATE OF
DELAWARE DO HEREBY CERTIFY THAT THE ATTACHED IS5 A TRUE AND
CORRECT COPY OF THE CERTIFICATE OF CONVERSION COF A FLORIDA
LIMITED LIABILITY COMPANY UNDER THE NAME OF "SMALLPONDS LLC" TO
A DELAWARE CORPORATION, CHANGING ITS5 NAME FROM "SMALLPONDS LLC"
TO "SMALLPONDS, INC.", FILED IN THIS OFFICE ON THE SEVENTEENTH
DAY OF SEPTEMBER, A.D. 2007, AT 3:59 O'CLOCK P.M.

A FiLED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

Yorret sdmits Pl oopn
Harriet Smith Windsor, Secrataty of State
AUTHENTICATION: 6005585

4424140 8100V

071022963 DATE: 09-17-07




State of Delaware

of Stzt:e
Divisian ati
Delivered 04:19 ﬁ“ 9/17/2007
SRV 0710229639 ”‘42%%3622%
STATE OF DELAWARE

CERTIFICATE OF CONVERSION
FROM A LIMITED LIABILITY COMPANY TO A
CORPORATION PURSUANT TO SECTION 265 OF
THE DELAWARE GENERAL CORPORATION LAW

smaliponds LLC; a Florida imited lisbility company (the “Limited Liability Company™), does
hereby certify as follows:

1. The jurisdiction where the Limited Liability Company first formed is Florids.
2. The jurisdiction imomediately prior to filing this Certificate is Florida.
3. The date the Limited Iiability Company first formed iz May 9. 2007.

4. The name of the Limited Liability Company immediatsly prior to fling this Certificate is
smaliponds Y1.C.

5. The name of the corporation into which the Limited Liability Company is hereby being
converted is smallponds, Inc,, as set forth In the certificate of incorporation filed with

the Delawate Secretary of State in accordance with Sécuon 265(b) of the Delaware
General Corporate Law. ‘

IN WITNESS WHEREOF, the undersigned, being duly’ suthorized to sign on behalf of the
converting Limited Liability Company, has executed this Certificate of Conversion on the

(M8 day of September, 2007.
smallponds LLC

By
Lottt Cunnin, e Member

WPB 9512833




Delaware ...

The First State

I, HARRIET SMITH WINDSCR, SECRETARY OF STATE OF THE STATE OF
DELAWARE DO HEREBY CERTIFY THAT THE ATTACHED IS5 A TRUE AND
CORRECT COPY OF CERTIFICATE OF INCORPORATION OF "SMALLPONDS,
INC." FILED IN THIS OFFICE ON THE SEVENTEENTH DAY OF SEPTEMBER,
A.D. 2007, AT 3:59 O'CLOCK P.M.

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

2 . g . % .
HarrretVSm Ith Windsor, Secratary of State
AUTHENTICATION: 6005585

f424140 8100V
DATE: 09-17-07

071022863




St:ate of Dalawars
of stata

Divisio.n Cbmo.ra
Delivered 04 1 09/17/2007
BM 09/17/2007

FILED 03:5.
SRV 071022963 -~ 4424140 FILE

CERTIFECATE OF INCORFORATION
OF
SMALLPONDS, INC,

ARTICLE ]
The name of the corporation is smallponds, Inc. (the “Cerporation™).
ARTICLETl

The address of the registered office of the Corporation in the State of Delaware is
Corporation Service Company, 2711 Centerville Road, City of Wilmington, County of New
Castle, Delaware. . The neme of the registered agent at that address is Corporation Service
Company.

ARTICLE IH

The purpose of the Corporahon is to engage in any lawful act or activity for
which corporations may be organized under the Delaware General Corporation Law (the
“General Corporation Law™).

ARTICLE IV

A. Classes of Stock. The Corporation is authorized to issue two classes of capital
stock to be designated, respectively, “Common Stock” and “Preferred Stock.” The total number
of shares of capital stock authorized to be issued is 7,800,000 shares. 5,200,000 shares shall be
Common Stock, par value $0.001 per share, and 2,600,000 shares shall be Preferred Stock, par
value $0.001 per share, all such Preferred Stock shall be designated as “Series A Convertible
Preferred Stock™ (the “Series A Preferred Stock™).

B. Rights, Preferences and Restrictions of Preferred Stock. The rights,

preferences, privileges, and restrictions granted to and imposed on the Series A Preferred Stock
are as set forth below in this Division B of Article TV,

1. Dividend Provisions.

(a) Series A Preferred Stock. The holders of the outstanding shares of
Series A Preferred Stock shall be entitled to receive dividends from time to time out of any assets
legally available for payment of dividends, when, as, and if declared by the Board prior and in
preference to any declaration or payment of any dividend on the Common Stock or any other
class of capital stock ranking junior to the Series A Preferred Stock with respect to dividends.
Any declared but unpaid dividends on shares of the Series A Preferred Stock shall be payable in
cash upon the liquidation, dissclution, or winding up of the Corporation as provided in Section 2,
or upon the redemption of the Series A Preferred Stock as provided in Section 3.



(b) Priority on Dividends; Pasficipation. Unless the full amount of all
declared but unpaid dividends on the Series A Preferred Stock shall have been paid in full or 2
sum sufficient for the payment of such dividends reserved and irrevocably set apart, (i) no
dividend or distribution shall be declared or paid on any class of capital stock ranking junior to
the Series A Preferred Stock with respect to dividends or distributions and (i) no shares of
capital stock ranking junior to the Senies A Preferred Stock with respect o dividends or
distributions shall be purchased, redeemed, or acquired by the Corporation and no monies shall
be paid into or set agide or made available for a sinking fund for the purchase, redemption, or
acquisition of any such shares; provided that this restriction shall not apply to (x) the redemptior
of Series A Preferred Stock pursuant to the terms of this Certificate of Incorporation or (y) the
repurchase of sheres of Common Stock from directors or employees of, or consultants or
advisors to, the Corporation or any subsidiary pursuant to agreements under which the
Corporation has the option to repurchase such shares at the original purchase price or less of such
shares upon the occurrence of certain events, including without limitation, the tafmination of
employment by or service to ths Corporation or any subsidiary. If, after dividends on the full
preferential amounts specified in Subsection 2(a) have been paid or immevocably set apart, the
Board shall declare additional dividends out of funds legally available for payment of dividends
in that calendar year, then the aggregate amount of such additional dividends shall be distributed
to the holders of Common Stock end Series A Preferred Stock pro rata according to the number
of shares of Common Stock held by such holders, where each holder of shares of Series A
Preferred Stock is treated for this purpose as holding the greatest whole number of shares of
Common Stock then issuable upon conversion of all shares of Series A Preferred Stock held by
such holder pursuant to Section 4.

(c) Non-Cash Dividend. Any dividend or distribution which is declared
by the Corporation and payable with. assets of the Corporation other than cash shall be governed
by the provisions of Subsection 2(¢)ii). ;

2. Liquidation Preference.

(a) In the event of any liquidation, dissolution or winding up of the
Corporation, either voluntary or involuntary, each holder of Series A Preferred Stock shall be
entitled to receive, prior and in preference to any distribution of any of the assets of the
Corporation to the holders of Common Stock by reason of their ownership thereof, an amount
per share (the “Liguidation Amount™) equal to the sum of ({) $1.00 (as adjusted fo reflect stock
dividends, stock splits, combinations, recapitalizations or the like after the date shares of Series
A Preferred Stock are first issued (“Initial Serles A Issue Date)) for each outstanding share of
Series A Preferred Stock held by such holder and (ji) an amount equal to all declared but unpaid
dividends on the shares of Series A Preferred Stock held by guch holder. If upon the occurrence
of such event, the agsets and funds thus distributed among the holders of the Series A Preferred
Stock shall be insufficient 1o permit the payment to such holders of the fill aforesaid preferential
amonnts, then the entire assets and funds of the Corporation legally available for distribution
shall be distributed ratably among the holders of the Series A Preferred Stock in proportion to the
amount of such stock owned by ¢ach such holder.

(b) After the distribution described in Subsection 2(a) above has been
paid, the remaining assets of the Corporation available for distribution to stockholders shatl be

2
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. marketability:

distributed among the holdezs of Common Stock and Series A Preferred Stock in proportion to
the number of shares of Common Stock then held by such holder, where ¢ach holder of shares of
Seties A Preferred Stock is treated for this purpose as holding the greatest whole number of
shares of Common Stock then issuable upon conversion of all shares of Series A Preferred Stock

held by such holder pursuant to Section 4.

(c) (i) For purposes of this Section 2, unless otherwise determined by the
holders of at least two-thirds (2/3) of the then outstanding shares of the Series A Preferred Stock,
a liquidation, dissolution, or winding up of the Corporation, shall be deemed 1o be occasioned
by, or to include, (A) the acquisition of the Corporation by another entity by means of any
transaction or series of related transactions (including, without limitation, any reorganization,
merger, or consolidation); (B) a sale or the exclusive licensing of all or substantially al} of the
intellectual property of the Corporation in any trangastion or series of transactions; or (C) a sale
of all or substantially all of the assets of the Corporation; unless the Corporation®s stockholders
of record as constituted immediaxely prior to such acquisition or sale will, immediately after such
acqmsxtion or sale (by virtue of securities issued as comsideration for the Corporation’s
acqmsmon or sale or otherwise) hold at least 50% of the voting power of the smnvmg or

acquiring entity.

) () In any of such’events, if the consideration raceived by the

Co:poraﬂon is other than cash, its value will be deemed its fair market value. Any securities to
be.delivered to the holders of the Series A Preferred Stock or Common Stock, as thc caSe may
be, shall be valued as follows:

(A)For securities not subject to restrictions on free

(1) If traded on a sectmtias exchange or through
Nasdaq, the value shall be deemed 10 be the average of the closing prices of the securities on
such exchange over the 30 day period ending three days prior to the closing;

{2)  If traded over-the-counter, the value shall be
deemed to be the average of the closing bid or sale prices (whichever is applicable) over the 30
day period ending three days priot to the closing; and

(3)  If there is no public market, the value shall
be the fair market valne thereof, as determined in good faith by the Board of Directors,

(B)The method of veluation of securities subject to
restrictions on free marketability (other than restrictions arising solely by virue of a
stockholder’s status as an affiliate or former affiliate) shall fake into account an appropriate
discount (as determined ir good faith by the Board of Directors of the Corporation) from the
market value as deiermined pursuant to clause (A) above 50 as to reflect the approximate fair
market value,

(C)In the event the requirements of this Subsection 2(¢) are
not complied with, the Corporation shall forthwith either:

ADM266296.4



(1) cause such closing to be postponed until such
time as the requivaments of this Section 2 have been complied with; or

(2) cancel such transaction, in which event the
respective rights, preferences, and privileges of the holders of the Series A Preferred Stock shall
revezt to and be the same as such nghts. preferences and privileges existing immediately prior fo
the date of the first notice referred to in Spbseotion 2(c)(iv) below.

(i} The Corporation shall provide to each hoider of record of
Series A Preferred Stock written notice at the address last shown on the records of the
Corporation for such holder of such impending transaction not later than 5 days prior to the
stockholders’ meeting called to approve such transaction, or 5 days prior o the closing of such
transaction, whichever is earlier, and shall also notify such holders in writing of the final
approval of such tremsaction. The first of such potices shall describe the material terms and
conditions of the impending transaction and the provisions of this Section 2, and the Corporahon
shall thereafter give such holders prompt notice of any material changes. The transaction shall in
no event take place sooner than 20 days afier the Corporation has given the first notice provided
for herein or sooner than 10 days after the Corporation has given notice of any miaterial changes
provided for herein; provided, however, that such periods may be shortened or waived upon the
Corporation’s receipt of written consent of the holders of at least a majority of ﬁ':a Senes A
Preibmed Stock entitled to such notice rights or similer notice rights.

3. Redengption.

(2) At any time after the seventh anniversary of the Iniiial Series A Issus
Date, but within 30 days after the receipt by the Corporation of a written request from-the holders
of at least two-thirds of the then outstanding shares of Series A Preferred Stock that the shares of
Series A Preferred Stock be redeemed (the “Redemption Regquest'), and concurrently with
surrender by such holders of the certificates representing such shares, the Corporation, to the
extent it may lawfully do so, shall redeem the shares of Series A Preferred Stock by paying a
sum per share equal fo the Liquidation Amount for such share on the Redemption Date (the
“Redemption Price’™). Such redemption shall occur in three equal annual installments (each a
“Redemption Date”), with the first such Redemption Date occurring om a date set by the
Corporation, which shall be no more than 30 days after the receipt by the Corporation of &
Redemption Request, the second such Redemption Date occurring on the first anniversary of the
first Redemption Date, and the third such Rederaption Date occurring on the second anniversary
of the first Redemption Date; provided that any Redemption Date may be set as an carlier date
upon the mutual consent of the Corporation and the holders of at least two-thirds of the
outstanding shares of Series A Preferred Stock, but in no event may each of the Redemption
Dates occur on a date earlier then as set forth above. Any redemption effected pursuant 1o this
Subsection 3(a) shall be made on a pro rata basis among the holders of the Series A Preferred
Stock in proportion to aggregate Redemption Price for the shares of Series A Preferred Stock
held by them. If any date fixed for redemption of shares pursuant to this Subsection 3(g) is a
Saturday, Sunday, or legal holiday, then such redemption shall occur on the first business day
thereafier,

AURZ66296.4



(b) At least 15 but wo more than 30 days prior to the applicable
Redemption Date, written notice shall be mailed, first class postage prepaid, to each holder of
record (at the close of business on the business day next preoeding the day on which notice is
given) of the Series A Preferred Stock to be redeemed, at the address last shown on the records
of the Corporation for such holder, notifying such holder of the redemption to be effected,
specifying the number of shares to be redeemed from such bolder, the Redemption Date, the
Redemption Price, the place at which payment may be obtained and calling upon such holder to
surrender to the Corporation, in the manner and at the place designated, his, her or its certificate
or certificates representing the shares of Series A Preferred Stock to be redeemed (the
“Redemption Notice™). Except as provided in Subsection 3(c), on or after the applicable
Redemption Date, each holder of Series A Preferred Stock to be redesmed shall surrender to the
Corporation the certificate or cerfificates representing such shares, in the manner and at the place
designated in the Redemption Notice, and thereupon the Redemption Price of such shares shall
be payable to the order of the person whose name appears on such certificate or centificates as
the owner thereof and each surrendered certificate shall be cancelled. In the event less than ail
the shares represented by any such certificate are redeemed, a new certificate shall be issued
representing the wnredeemed shares.

' - (¢) From and afier the applicable Redemption Date, unless there shall
have been a default in payment of the Redemption Price, all rights of the holders of shares:of
Series A Preferred Stock designated for redemption in the Redemption Notice as holders of such
shares of Seriss A Preferred Stock (except the right to receive the applicable Redemption Price
without interest upon surtender of their certificate or certificates) shall cease with respect to such
shares, and such shares shall not thereafter be transferred on the books of the Corporation or be
deemed to be outstanding for any purpose whatsoever. If the funds of the Corporation legally
available for redemption of shares of Series A Preferred Stock on & Redemption Date .are
insufficient to redeem the total number of shares of Series A Preferred Stock to be redeemed on
such date, those funds which are legally available will be used to redeem the maximum possible
number of such shares ratably among the holders of such shares to be redeemed.

The shares of Series A Preferred Stock not redeemed shall remain
outstanding and entitled to all the rights and preferences provided herein. At zny time thereafter
when additiopal finds of the Corporation are legally available for the redemption of shares of
Series A Preferred Stock, such funds will immediately be used to redeem the balance of the
shares which the Corporation has become obliged to redeern on the applicable Redemption Date
but which it has not redeemed.

(d) On or prior to the Redemption Date, the Corporation shall deposit the
Redemption Price of all shares of Series A Preferred Stock desigriated for redemption in the
Redemption Notice, and not yet redeemed or converted, with a bank or trust corporation baving
aggregate capital and surplus in excess of $100,000,000 as a trust fund for the benefit of the
respective holders of the shares degignated for redemption and not yet redeemed, with
frrevocable instructions and authority to the bank or trust corporation to publish the notice of
redemption thereof and pay the applicsble Redemption Price for such shares to their respective
bolders on or afler the applicable Redemption Date, upon receipt of nofification from the
Corporation that such holder has summendered his, ber or its share certificate(s) to the Corporetion
pursuant to Subsection 3(b) above. As of the date of such deposit (even if prior to the applicable

5
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Redemption Date), the deposit shall constitute full payment of the shares to their holders. From
and after the date of such deposit the shares so called for redemption shall be redeemed and shall
be deemed to be no longer owtstanding, end the holders thereof shall cease to be stockholders
with respect to such shares and shall have no rights with respect thereto, except the rights to
receive from the bank or trust corporation payraent of the Redemption Price of the shares,
without interest, upon surrender of their certificates therefor and the right to convert such shares
as provided in Section 4 below. Such instructions shall also provide that any monies deposited
by the Corporation pursuant to this Subsection 3(d) for the redemption of shares theseafter
converted into shares of the Corporation’s Common Stock pursuant to Section 4 below prior to
the applicable Redemption Date shall be retumed to the Corporation forthwith upon such
conversion. The balance of any monies deposited by the Corporation pursuant to this Subsection
3(d) remaining unclaimed at the expitation of two years following the final Redemption Date
shall thereafter be returned to the Corparation upon its request expressed in a resolution of its
Boerd of Directors.

4, Conversion. The holders of the Series A Preferred Stock shell have
conversion rights as foliows (the “Conversion Rights):

' ..+, (a) Right to Convert. Each ghare of Series A Preferred Stock shell be
convertible, at-the option of the holder thereof, at any time after the date of issuance of such -
share, at the office of the Corporation or any transfer agent for such stock, into such number of
fully paid end nonassessable shares of Common Stock as is determined, with tespect to each -
share of Series A:Preferred Stock, by dividing $1.00 (as adjusted to reflect stock dividends, stock.
splits, combinations, recapitalizations or fhe like afler the Initial Series A Issue Date) (the
“Original Series A Issue Price”) by the “Conversion Price” in cffect on the date the certificate -
is surrendered for conversion. The initial Conversion Price per share for the Series A Preferred
Stock shall bethe Original Serles A Issue Price; provided, however, that such Conversion Price
shell be subject to adjustment as set forth in Subsection 4(d) below.

(b} Automatic Convergion. Each share of Series A Preferred Siock
automatically shall be converted into shares of Common Stock at the Conversion Price at the
time in effect immediately upon the earlier of (i) the Corporation’s sale of Common Stock in a
fitm commitment underwritten public offering by a nationally recognized underwriter pursvant
to a registration staternent under the Securities Act of 1933, as amended (the “Securities Acr™),
with gross proceeds to the Corporation and selling stockholders (before deducting underwriting
commissions and expenses) therein of at least $20,000,000 in the aggregate and in which the
price per share paid by the public for such shares is at Jeast two times the Original Series A Issue
Price (2 “Qualifled Public Offering™) or (ii) the date specified by written consent or agreement
of the holders of at least two-thirds of the then outstanding shares of Series A. Preferred Stock.

(c) Mechanics of Conversion. Before any holder of Serles A Preferred
Stock shall be entitled to convert the same into sbares of Common Stock pursvant to Subsection
4(g) above and upon the occurrence of the events specified in Subsection 4(b) above, as the case
may be, such holder shall surrender the certificate or certificates therefor, duly endorsed, at the
office of the Corporation or of any transfer agent for the Series A Preferred Stock, and in the
case of Subsection 3(a) ebove shall give written notice to the Corporation at its principal
corporate office, of the election to convert the same and shall state therein the name or names in
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which the certificats or certificates for shares of Common Stock are to be issued; provided that
any feilure by a holder to comply with these provisions shall not have any effect on the
automatic conversion of such holder’s shares, which shall in any event convert in accordance
with Subsection 4(b) above, The Corporation shall, as soon as practicable thereafter, pay all
accrued or declared and unpaid dividends on such shares of stock and issue and deliver at such
office to such holder of Series A Profarred Stock, or to the nominee or nominees of such holder,
a certificate or certificates for the number of shares of Common Stock to which such holder shall
be entitled as aforesaid. Such conversion shall be deemed to have been made immediately prior
to the close of business on the date of such surrender of the shares of Series A Preferred Stock to
be converted, and the person or persons entitled to receive the shares of Coramon Stock issusble
apon such conversion shall be treated for all purposes as the record holder or holders of such
shares of Common Stock as of such date. If the conversion i in connection with an underwritten
offering of securities registered pursuant to the Securities Act, the conversion shall be
conditioned upon the closing with the underwriters of the sale of securities pursuant to such
offering, in which event the person(s) entitled to receive the Common Stock upon conversion of
the Series A Preferred Stock shall not be deemed to have converted such Series A Preferred
Stock until immediately prior to the closing of such sale of securities.

- {d) Conversion Price Adiustments. The Conversion Price shal} be subject
10 adjustment from time to time as follows:

: . . {D) (A) Ifthe Corporation shall issue, after the Initial Series A
Iesue Date, any Additional Stock.(as defined in Subgection 4(d)ii) below) without consideration
or for & consideration price per share less than the Conversion Price in effect immediately prior
fo the issuance of such Additional Stock, the Conversion Price in effect immediately prior to
each such issuance shall forthwith (except as otherwise provided in this clause (1)) be adjusted to
a prics determined by multiplying the Conversion Price by a fraction, the numerator of which
shall be (a) the number of shares of Common Stock outstanding (or deemed outstanding pursuant
to Subsection 4d)GUE)) plus the number of shares of Common Stock issuable upon conversion
of any shares of Series A Preferred Stock outstanding immediately prior to such issnance
(“Common Stock Deemed Outstanding™) phus (b) the number of shares of Common Stock
(assuming comversion or exercise in the case of a convertible security) that the aggregate
consideration received by the Corperation for such issvance would purchase at such Conversion
Price; and the denominator of which shall be the number of shares of Common Stock Deemed
Outstardling immediately prior to such issnance plus the number of shares of Additional Stock so
issued in such issuance. For example, if after the Initial Series A Issue Date, the Corporation
issues 6,000,000 shares of Common Stock for consideration per share of $0.50, and assuming
there are 5,000,000 shares of Common Stock Deemed Outstanding immediately prior to such
issnance, the Conversion Price immediately would be reduced to the price determined by
muliplying $1.00, the Conversion Price then in effect, by the following fraction:
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6,

5,000,000 $1.00
5,000,000 + 6,000,000
= 8.000.000
11,000,000
= 0.727

resulting in an adjusted Conversion Price of $0.727 (i, $1.060 x 0.727), and an adjusted
convetsion rate of 1,375:1 (ie., $1.00/$0.727).

(B) No adjustment of the Conversion Price shall be made if
such adjustment would be in an amount less than one cent per share.

{C)In the case of the issuance of Common Stock for cash,
the consideration shall be deemed to be the amount of cash paid therefor before deducting any
reasonable discounts, commissions or other expenses allowed, paid or incurred by the

' Corpomﬁon for any mdcrwnung in connection with the issuance and sale thereof.

(D)In the case of the issuemce of the Common Stock for a
cohsideration in who]a or in part other than cash, the consideration other than cash shall be
deemed to be the fair value thereof as determined pursuant to Subgection 2(c)(ii) above.

(E)in the case of the issuance (on or after the applicable
Initial Series A Issue Date) of equity. securities, the following provisions shall apply for all
purposes of this Subsection 4(d}({) and Subsection 4(d)ii):

(3) The aggregate maximem number of shares of
Comumon Stock deliverable upon exexcise (to the extent then exercisable} of such options to
purchase or rights to subscribe for Commen Stock shall be deemed to have been issued at the
time such op'aons or rights were issued and for a consideration equal to the consideration
(determined in the manner provided in Subsections 4(dNHC) and Subsection 4(I(D)), if any,
received by the Corporation upon the issuance of such options or rights plus the minimom
exercise price provided in such options or rights for the Common Stock covered thereby.

(4) The aggregate maximum number of sheres of
Common Stock deliverable upon conversion of, or in exchange (to the extent'then converiible or
exchangeable) for, any such convertible or exchangeable securities or upon the exercise of
options to purchase or rights to subscribe for such convertible or exchangeable securities and
subsequent conversion or exchange thereof shall be deemed to have been issued at the time such
securities were issned or such options or rights were issued and for a consideration equal to the .
consideration, if any, received by the Corporation for any such securities and related options or
rights (excloding any cash recejved on account of ecorued interest or socrued dividends), plus the
minimum additional consideration, if eny, to be received by the Corporation upon the conversion
or exchange of such securities or the exercise of any related options or rights (the consideration
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in each case to be determined in the menner provided in Subsections 4{d¥)(C) and Subsection
ADGHDY.

(5) In the event of any change in the number of
shares of Common Stock deliverable or in the consideration payeble to the Corporation upon
exercise of such options or rights or upon conversion of or in exchange for such convertible or
exchangeable securities, including, but not limited to, a change resulting from the antidilution
provisions thereof (unless sach options or rights or convertible or exchangeable securities were
merely deemed to be included in the numerator and denominator for purposes of Subsection
4(dNIWA)), the Conversion Price, to the extent in any way affected by or computed using such
options, rights or securities, shall be recomputed to reflect such change, but no further
adjustment shall be made for the actual issuance of Common Stock or any payment of such
consideration upon the exercise of any such options or rights or the conversion or exchange of
such securities.

(6) Upon the expiration of emy such options or
rights, the termination of any such rights to convert or exchange or the expiration of any options
or rights related yo such convertible or exchangeable securities, the Conversion Price, o the
extent in any way affected by or computed using such options, rights or securities or options or
rights related to such secarities, shall be recomputed to reflect the issuance of only the number of
shares of Common Stock (and convertible or. exchangeable securities that remain in effect)
actually issued upon the exercise of such opfions or rights, upon the conversion or exchange of
such securities or upon the exercise of the options or rights relaied to such securities,

«(7) The number of shares of Common Stock
deemed issued and the copsideration deemed paid therefor pursuant to Subsection 4(dGUEN1)
and {2) shall be appropriately adjusted to reflect any change, termination or expiration of the type .
described in either Subgection 4(DEWEN3) or Subsection 4(d)I(E) (4).

(iiy “Additional Stock” shall mean all shares of Common Stock

issued (or deemed to have been issued pursuant to Subsection #HdMD(EXI) or Subsection
4DANENZN by the Corporation afier the Initial Series A Issue Date, otherthmsharesof

Common Stock issued or issnable?

(A) to officers, directors or employees of, or consultants
or other service providers to, the Corporation as compensation for services, directly or pursuant
to a stock option plan or an agreement approved by the Board of Directors (including the
approval of the Series A Director (as defined in Subsection 5(b) below));

(B) upon wﬁ\rersion of shares of the Series A Preferred
Stock;

(C)  upon the exercise of warrants or other securities or
rights exercisable to purchase the Corporation’s capital stock approved by the Board of Directors
{including the approval of the Series A Director);

(D)  as dividends approved by the holders of at least a
majority of the Series A Preferred;
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(B) to banks, savings and Joan associations, equipment
lessors or other similar lending institutions in connection with such entities providing working
capital credit facilities or equipment financing to the Corporation for a non-equity financing
purpose approved by the Board of Directors (including the approval of the Series A Director);

(F) pursuant to or in connection with collaboration,
technology license, development, OEM, marketing or other similar agreements or strategic
partnerships epptoved by the Boerd of Directors (including the approval of the Series A
Director);

. (G) pursuant to bona fide business or technology

scquisitions (or licenses) of or by the Corporation, whether by mexger, consolidation, sale of
assets, sale or exchange of stock reorgemization or otherwise which is approved by the Board of
Directors (including the approval of the Series A Director);

@)  pursuant to the sale of shares of the Corporation’s
capital stock in conniection with a Qualified IPO and any agreement allocating shares of capital
stock in connection with such Qualified IPO; or

() ° pursuant to the issuance of shares of the
Corporation's capital stock or upon the exercise of.options, warrants or othet agreements to
purchase the Corporation’s capital stock that are issued for charilable purposes and that are
approved by the Board of Directors (including the approval of the Series A Director).

() No adjustment it the Conversion Price shall be made as the
result of the issuance or deemed issuance of Additional Stock if the Corpomtion receives written
notice from the holders of at Jeast a majority of the then outstanding shares of Series A Preferred
Stock agresing that no such adjustment shall be made as the result of the issuance or deemed
issuance of such Additonal Stock. '

(ivy In the event the Corporation should at any time or from
time o time after the Initial Series A Issue Date fix a record date for the effectuation of a split or
a subdivision of the outstanding shares of Common Stock or the determination of holders of
Common Stock entitled to receive & dividend or other distribution payeble in additional shares of
Commmon Stock or other securities or Tights convertible into, or entitling the kolder thereof to
receive directly or indirectly, additional shares of Common Stock (hereinafter referred to as
“Common Stock Equivalenis”) without payment of any consideration by such holder for the
additional shares of Common Stock or the Common Stock Equivalents (including the additional
shares of Common Stock issuable upon conversion or exercise thereof), then, es of such record
date (or the date of such dividend distribution, split or subdivision if no record date is fixed), the
Conversion Price shall be appropriately decreased so that the number of shares of Common
Stock igsuable on conversion of each share of the Series A Preferred shall be increased in
proportion to such increase of the aggregate of shares of Common Stock outstanding and those
issuable with respect to such Common Stock Equivalents.

If the munber of shares of Common Stock deemed outstanding at
any time after the Initial Series A Issue Date is decreased by a combination of the outstending

10
AUM265205.4




shares of Common Stock, then, following the record date of such combination, the Conversion
Price shall be appropriately incressed 50 that the number of shares of Commeon Stock issuable on
conversion of each share of such series shall be decaeaged in proportion to such decrease in the
outstanding shares,

() Other Distribptions. In the event the Corporation shall declare a
dividend or distribution payable in securities of other persons, evidences of indebtedness issued
by the Corporation or other persons, assets (excluding cash dividends} or Common Stock
Bouivalents, then, in each such case, the holders of the Series A Preferred Stock shall be entitled
to a proportionats share of any such distribution as thongh they were the holders of the mumber
of sheres of Common Stock of the Corporation into which their shares of Series A Preferred
Stock are convertible ag of the record date fixed for the detennination of the holders of Common
Stock of the Corporation entitled to receive such dividend or distribution.

() Recapijtalizations. If at any time or from time to time after the Initial
Series A Issue Date, there shall be a recapitalization of the Common Stock (other than a
subdivision, combination or merger or sale of assets transaction provided for elsewhers in this
Section 4 or in Section 2 above) provision shall be made. so that the holders of the Series A
Preferred Stock shall thereafter be entitled fo receive upon conversion of their shares of Series A
Preferred Stock the number of shares of stock or other securities or property of the Corporation
or otherwise, to which a holder of Common Stock deliverable upon conversion would have been
entitled on such recapitalxmuon In any such. case, appropriate adjustment shall be made in the
application of the provisions of this Section 4 with respect: to the rights of the holders of the
Series A Preferred Stock after the recapitalization to the end that the provisions of this Section 4
(including adjustment of the Conversion Price then in ‘effect and the number of shares
purchasable upon conversion of the Series A Preferred Stock).shell be applicable after that event
as nearly equivalent as may be practicable.

()  No fractional shares shall be issued upon the conversion of
any share or shares of the Series A Preferred Stock, and the number of shares of Common Stock
10 be issued shall be rounded to the nearest whole share. Whether or not fractional shares are
issuable upon such conversion shall be determined on the basis of the total number of shares of
Series A Preferred Stock which the holder is at the time converting into Common Stock and the
numbet of shares of Common Stock issuable npon such aggregate conversion,

(i) Upon the occurrence of each adjustment or readjustment of
the Conversion Price of the Series A Preferred Stock pursuant to this Section 4, the Corporation,
at its expense, shall promptly compute such adjustment or readjustment in accordance with the
terms hereof and prepare and furnish to each holder of such Series A Preferred Stock a certificate
setting forth such adjustment or readjustment and showing in detail the facts upon which such
adjustment or readjustment is based. The Corporation shall, upon the written request at any time
of any holder of Sexies A Preferred Stock, furnish or canse to be furnished to such holder a like
certificate setting forth (A) such adjustment and readjustment, (B) the Cemversion Price at the
time in effect, end (C) the number of shares of Common Stock and the smount, if any, of other
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property which at the time would bs received upon the conversion of a share of Series A
Preferred Stock.

(%) Notives of Record Date. In the event of any teking by the Corporation
of a record of the holders of any class of securities for the purpose of determining the holders
thereof who eve entitied to receive any dividend (other than a cash dividend) or other
distribution, any right to subscribe for, parchase or otherwise acquire any shares of stock of any
class or any other securities or property, or to receive any other right, the Corporation sheil mail
to each holder of Series A Preferred Stock, at least 20 days prior to the date specified therein, a
notice specifying the date on which any such record is to be taken for the purpose of such
dividend, distribution or right, end the amount and character of such dividend, distribution or
right.

Ll

) R .
shall at al} times reserve and keep availzble out of its authorized ut umssued shares of Common
Stock, solely for the yurpose of effecting the conversion of the shares of Series A Preferred
Stock, such number of itz shares of Common Stock as shall from time to time be sufficient to
effect the conversion of all outstanding shares of Sexies A Preferred Stock; and if at any time the
number of authorized but unissued shares of Common Stockshaﬂnatbesuﬂimemtoeﬁ’ectthe
conversion of all then outstanding shares of Series A Preferred Stock, in addition to such other
remedies as shall be available to the holder of such Series:A ‘Preferred Stock, the Corporation
will take such corporate action us, in the opinion of its.courisel, may be necessary to increase its
anthorized but unissued shares of Common Stock to such yiumber of shares as shail be sufficient
for such purposes, including, without limitetion, engagmg in best efforts to obtain the requisite
stockholder approval of any necessary amendment to'its Cemﬁcate of Incorporation.

() Notices. Any notice required by the prov:mons of this Section 4 to be
given to the holders of shares of Series A Preferred Stock shall be desmed given if deposited in

the United States mail, postage prepaid, and addressed to each holder of record at such holder’s
address appearing on the books of the Corporation.

5. Voting Rights.
(2} General Voting Rights. The holder of aach share of Series A Preferred

Stock (i) shall have the right 10 one vote for each share of Common Stock into which such
holder’s shares of Series A Preferred Stock could then be converted, with full voting rights and
powers equal to the voting rights and powers of the holders of Common Stock, except as
required by law or as expressly provided herein, including the protective provisions in Section 6
below; (li) shall be entitled, notwithstanding any provision hereof, to notice of any stockholders’
meeting in accordance with the bylaws of the Corporation; end (3ii) except for such elections as
desoribed in Section S(b)(i) and (jii), shall be enfitled to vote, together with holders of Common
Stock, with respect to any question upon which holders of Common Stock have the right to vote.
Fractional votes shall not, however, be permitted and any fractional voting rights available on an
as-converted basis (after aggregating all shares into which shares of Series’ A Preferred Stock
held by each holder could be converted) shall be rounded to the nearest whole number (with 0.5
being rounded upward).
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(b) Veting for the Election of Directors. The Board of Directors shall be

elected as follows:

(®  So long es any shares of Series A Preferred Stock (as
adjusted to reflect stock dividends, stock splits, combinations, recapitalizations or the like after
the Initial Series A Issu¢ Date) remain outstanding, the holders of the outstanding shares of
Series A Preferred Stock shall have the exclusive right, separately from the holders of Common
Stock, 1o elect one director of the Corporation (the “Serles 4 Director™). The Series A Director
shall be elected by the vote or written consent of the holders of a majority in voting power of the
outstanding shares of Series A Preferred Stock. If the Series A Director shall cease to serve as a
director for any reason, another director elected by the holders of the Series A Preferred Stock
shall replace such director. The Series A Director may be removed, with or without cause, and
the replacement Series A Director may be elected in his stead, 8t any time by the affinnative vote
at a meeting duly called for the purpose, or by written consent, of the holders of a majority in
voting power of the outstanding shares of Series A Preferred Stock.

(i)  The holders of the outstanding shares of Common Stock
shall have the exclusive right, separately from the holders of Series A Preferred Stock, to elect
ono “director of the Corporation (the “Commton Director”). The Common Pirector shall be
elected by the vole or written consent of the holders of ‘a majority in voting power of the
outstanding Common Stock. If the Common Director shalt cease to serve as a director for any
reason, another director elected by the holders of the Common' Stock shall replace such director, .
The Common Director may be removed, with or without cense, and a replacement Common
Director may be elected in his stead, at any time by the affirmative vote at a meeting duly called
for the purpose, or by written consent, of the holders of a majority in voting power of the
outstanding shares of Common Stock.

(iii) The holdera of the outstanding shares of Common Stock
and Series A Preferred Stock, voting or acting as separate classes, shall have the right to elect
any additional directors of the Corporation (the “‘Additional Directors”). Any Additional
Directors shall be elected by the vote or written consent of the holders of a majority in voting
power of each of the outstanding (a) Common Stock and (b) Series A Preferred Stock. If eny
Additional Director shall cease to serve ag a director for any reason, another director elected by
each of the holders of (1) Common Stock and (b) Series A Preferred Stock shall replace such
director, An Additional Director may be removed, with or without cause, and a replacement
Additional Director may be elected in his stead, at any time by the affirmative vole at a meeting
duly called for the purpose, or by written consent, of the holders of a majority in voting power of
() the Common Stock and (b) the Series A Preferred Stock,

6. Protective Provisions. So long as any shares of Series A Preferred Stock are
outstanding, the Corporation shall not, without first obtaining the approval (by vote or written
consent, as permitted by law) of the holders of at least 2 majority of the then outstanding shares
of Series A Preferred Stock, voting or acting, as the case may be, as a single class:

(a)  meterially and adversely change the rights, preferences, privileges
or powers of, or restrictions provided for the benefit of, the Series A Preferred Stock;
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(b)  authorize or issue, or authorize or effect any reclassification of, or

obligate itself to issue, amy equity security, including any other security converiible into or
exercisable for any equity security, 50 a8 to cause such security to be on parity with, or to have a
preference over, the Series A Preferred Stock;

(c¢)  reclassify any outstunding shares into shares having preferences
superior to or on parity with the Series A Preferred Stock;

(d)  amend the Corporation's Certificate of Incorporation;

()  authorizs, issue, or obligate itself to issue any additional shares of
Series A Preferred Stock, or increase the total number of authorized shares of Series A Preferred
Stock;

()  increase the size of the Board of Directors beyond three (3)
directors;

(g) takeany action or permit any action to be taken which would effect

. a consolation, mergez, corporste reorganization, or any other transaction or series of related
. transactions in which all or substentially all of the assets of the Corporauon are sold, transferred,

leased or otherwise conveyed, or a materia) porfion of the Corporation’s inteliéctual property is

... exclustvely licensed, or in which transaction the Corporation’s stockholders immediately prior to
. . “such transaction own immediate after such transaction Jess them' 50% of the voting securities of
. the surviving corporation or its parent;

@) (@) liquidate, dissolve or wind-up the business and affairs of the
Corporation; (i) effect or permit any subsidiary of the Corporation (a “Swbsidiary™) to effect any
liquidation event, including the sale, lease, transfer, or other disposition of all or substantially all
of the assets of the Corporation or, (iii} unless the obligations of the Corporation or any
Subsidiary under each applicable agreement are expressly conditional upon the requisite
approval of the holders of the Series A Preferred Stock, make any agreement or become
obligated to do so or permit & Subsidiary to make any agreement or become cobligated to do so;

declare or pay any dividend on Comion Stock or any other class
or series of stock (other than a dividend payable solely in shares of Comnon Stock);

6] incur indebtedness in excess of $100,000 in the aggregate; or

(k)  increase the number of shares of Common Stock (other than due to
stock split, subdivision or other dividend) reserved for issuance under the Corporations 2007
Stock Plan or create any new equity incentive or benefit plan, other than as approved by a
majority of the Board of Directors, including the Series A Directors.

7. Status of Converted or Redeemed Stock. In the event any shares of Series A
Preferred Stock shall be converted pursuant to Section 4 above, or in the event any shares of

Series A Preferred Stock shell be redeemed pursuant to Section 3 above, the shares so converted
or redeemed shall be cancelled and shall not thereatter be issuable by the Corporation.
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C. Common Stock.

1. Dividend Rights. Subject to the provisions of Division B of this Article TV,
the holders of the Common Stock shall be entitled to receive, when, as, and if declared by the
Board of Ditectors, out of anty assets of the Corporation legally available therefor, such dividends
as may be declared from time to time by the Board of Directors,

2. Liquidation Rights. Upon the liquidation, dissolution or winding up of the
Corporation, the assets of the Corporauon shall be distributed as provided in Section 2 of Section
B of this Article IV,

3. Redemptioy. Ths Common Stock is not redeemable at the election of the
helders of Common Stock.

4. Voting Riphts. In addition to the voting rights provided for in Subsection

5(b)(iD) of Division B of this Article IV, the holder of each share of Common Stock shall have
the right to one vote, and shall be entitled to notice of any stockholders® meeting in accordance
wrth the bylaws of the Corporation, and shall be entitled to vote upon such matters and in such
.haniner as may be provided by law. Subject to. Subsection 2.4(b) of Division B of this. Article
IV, the mumber of authorized shares of Common Stock may be increased or decreased (but not
! below the number of shares of Common Stock then outstanding or reserved for jssnance wpon

wed 7. the exercise of options or wartants or the conversion of Series A Preferred Stock) by the

‘' affirmative vote of the holders of at least a majority of the capml stock of the Corporation
" entitled to vote, voting as a single class, irrespective of the provisions of S;ﬁ;on 242(b)(2) of the
Genera] Corporation Law.

ARTICLEYV

A director of the Corporation shall not be personally lable to the Corporation or
its stockholders for monetary damages for breach of fiduciery duty as a director, except for
Lability (i) for any breach of the director’s duty of loyalty to the Corporation or its stockholders,
(ii) for acts or omissions not in good faith or which involve intentional misconduct or a knowing
violation of law, (i) under Section 174 of the General Corporation Law ot (iv) for amy
transaction from which the director derived amy improper personal benefit. If the General
Corporation Law is amended afier approval by the stockholders of this Article V to authorize
corporation action finther eliminating or limiting the persomal liability of directors, then the
lisbility of a director of the Corporation shall be eliminated or limited to the fullest extent
permitted by the General Corporation Law as 50 amended.

Any repeal or modification of the foregoing provisions of this Article V by the
stockholders of the Corporation shall not adversely affect any right or protection of a director of
the Corporation existing at the time of such repeal or modification.

ARTICLE VI
To the fullest extent permitted by applicable law, the Corporstion is authorized to

provide indemnification of (end advancement of expenses to) agents of the Corporation (and any
other persons to which Delaware law permits the Corporation to provide indemnification)
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through bylaw provisions, agreements with such agenis or other persons, vote of stockholders or
disinterested directors or otherwise, in excess of the indemmification and advancement otherwise
permitted by Section 145 of the General Corporation Law, subject only to limits created by
applicable Delaware law (statotory or non-statutory), with respect to actions for breach of duty to
the Corporation, its stockholders, end others.

ARTICLE VIX

The Board of Directors may from time to time adopt, amend, alter, supplement,
rescind or repeal any or all of the bylaws of the Corporation without any action on the part of the
stockbolders; provided, however, that the stockholders may adopt, amend or repeal any bylaw
adopted by the Board of Directors, and no amendment or supplement to the bylaws adopted by
the Board of Directors shall vary or conflict with anry amendment or supplement adopted by the
stockholders,

ARTICLE VlII

Subject to any restriotions which may be imposed by the Corporation’s bylaws,
' 'the ‘namber of directors of the Corporation shall be set fmm time to time by resolut:on of the
'_.Boarﬂ of Direotors :

ARTICLE IX

Co ‘f'."_ Elections of directors need not be by writtm ballot unless the bylaws of the
Corporemon shall so provide.

ARTICLE X

Mectings of stockholders may be keld within or without the State of Delaware, as
the bylaws may provide. The books of the Corporation may be kept (subject to any provision
contained in the sietutes) outside the State of Delaware at such place or places as may be
designated from time to time by the Board of Directors or in the bylaws of the Corporation.

ARTICLEXI

The name and address of the person who will serve as the initial director of the
Corporation until the next annual meeting of the stockholders or until his successor(s) are duly
elected and qualified is as follows:

Name Address

G. Cotter Cunningham smallponds, Inc.
760 U.8. Highway One
Suite 102

North Palm Beach, FL. 33408
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ARTICLE X1I
The name end address of the incorporator is as follows:

Name . Address

G, Cotter Cunningham smallponds, Inc.
760 U.8. Highway Cne
Suite 102

North Palm Beach, FL 33408
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THE UNDERSIGNED, being the incorporator hereinbefore named, for the purpose of
forming a corporation pursuant to the General Corporation Law of Delaware, does make this
certificate, hereby declaring and certifying that this is my act and deed and the facts herein stated
are true, and accordingly have hereunto set my hand this 7% day of September, 2007.

SIGNATURE FAGE TO
CERTIFICATE OF INCORPOBATION



