?»

FILE No.231 0728 06 15:22  ID:CSC TALIAHASSEE

- py
13

RECENY

A
\

Fax:850 858 1575

Florida Departmeqt of Sta
Pivis orpgrati

F CovelSheet /

Note: Please print this page and use it as a cover cheet. Type the fax audit
number (shown below) on the top and bottom of all pages of the document.

(((HO6000191609 3)))

A AT

HOS0001818082ABC%
Note: DO NOT hit the REFRESH/RELOAD button on your browser from this
page. Doing so wili generate another cover sheet.

To:
Divieion of Corporations
Fax Number : (B50)205-0380
From:
Account Name : CORPORATION SERVICE COMPANY
Account Number : I20000000155

shone : 1A50)521-1000
Fax Number + {(R50)558-157x

MERGER OR SHARE EXCHANGE
BLACK GOLD INTERNATIONAL LLC

AN

N

3N PF CTRE

U

og JuL 28 AM 8: 00

~

Aacode Madaen vk D8SST

Electronic Filing Menu

Corporate Filing Menu Help

o 0 4R DR A6I20

14 :0IKY 1€ 707 9002

SNOTLY 202502 40 NOISIAD

PAGE

40 A¥VLI3S

als

s 17

EERIK




FILE No.231 0728 08 15:23  [D:CSC TALLAHASSEE FaX:830 658 1575 PAGE 2/ 17
RO600D191609 3

CERTIFICATE OF MERGER
FOR
FLORIDA LIMITED LIABILITY COMPANY

The foliowing Certificate of Maerger s subminted {0 merge the following Florida Eimited
Lisbility Company in accordences with Section 6084382 of the Florida Lindied Liabftty

Compuny Act.
YIRST; The cxact name, foun/catity type, aad jurisdiction for the merging party is us fllows:
Mame urigdiction Eprm/Butity Type
Corparation

Mel Howard Ateeasories Corp. New York
gﬁ%%‘%g: The exact name, form/entity type, and jurisdiction of the surviving party i as
Nawe Lurisdiction Ronn/Eauity Type
Limited Liability cﬁpjmy

Black Gold Intematiopal LLC Fiorids

THIRD: The aftached ngreement and plan of merger was apgroved by Black Gold Inlemationat
LLC in aecordamoe with the applicable provisions of Chapter 608 of the Flaridn Limited Liability

Company Act, .
N ©
FOQURTH: The attached agreemenmt and plan of merger wes approved by Mel Howsand § Zw
Actessorics Carp, in accordance with tbz;pphrahlelmofﬂwstﬂeoflﬂw?’mk. = 25
nE
EIETH: The effective dste of the merger shall be the drts on which this Certificate of Merger (s =t
filad with the Florida Departent of Shate. — =3F
Em
SDXYHE: Signature(s) for Bach Pesty: = TSRO
— i
Name of Entity/Organizaiign: j 5): Namg of tndividual @ xX
and Title: £ &=
A

Mel Howard Accessoriex Corp. ./ J\'\.——- Howard Qends
Precidont

Biack Gald International LLC %&J_/ Dougles A, Block
Chief Exeutive Officer
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AGREEMENT AND PLAN OF MERGER
By and Among

BLACK GOLD INTERNATIONAL LLC
A Florids Limited Liabllity Company,

MEL HOWARD ACCESSORIES CORP.

A New York Corporatiop
And
~ =
. S =, |
HOWARD GENIS “’_" Tl ‘
= 23
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Dated as of July 28, 2006 - BE
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AGREEMENT AND PLAN OF MERGER

THIS AGREEMENT AND PLAN OF MERGER (ogether with all
supplements and amendments, this “Agyeement™, dated as of Yuly 28, 2006 (the “Conpract
[2a1e"), is by and among BLACK CGOLD INTERNATIONAL LLC (the “LLC™), a Florida
limited Mability company, whost principal business address is 2280 SW 70% Avenus, Suils 6,
Davie, Florida 33317, MEL HOWARD ACCESSORIES CORP, (the “Companv™”), a New
York corporation, whose principat business address is 30-02 48% Avenua, Long [stand City, New
York 11101, and HOWARD GENIS (the “Sole Stockholder™), whose address js S8 Sutton
Lane, New Hydes Park, New York 11040,

Each of tht LLC, the Company and the Sals Stockholder is sometimes
individually hereinafter referred to as & “Party™ and sometimes collectively hereinafier referred
10 as the “Farties.”

Recitaly

WHEREAS, the Sole Stockholder bencficially owns ten (10) shayes of Common
Stock (the “Shares”) of the Company. The Shares so owned by the Sole Stockholder constitute
all of the Issued and outatanding shares of all classes of capital stack of the Company; and

WHEREAS, the sole member and manager of the LLC and the Board of
Directors and Sole Srockholder of the Company have deterrained that it is in the bast intarests of
their respective entities 10 consumraats the business combination transaction provided for harein
in which the LLC will acquirc the Company through the merger of the Company with and into
the LLC (the “Merger™); and

WHERFAS, concurrently with the closing of tha Merper, the LLC shal] ¢lose the
tragsactions contamplated by that certain Stock Contribution Agresment by und between JB,
LLC and Jonathan Goldman and the LLC, dated as of the date hereof (the “Biock Contribution
Agresmént™); and

WHEREAS, the Partics desire to make cenain representations, warranties and
agreements in connaction with the Marger and alsa to prescribe certain conditions to the Merger.

Capitalizad terms not defined in the applicable sections of this Agreemeant have
the meaning ascribed to such tarms tn Section 15 of this Agreement.

NOW, THEREFORE, in considaration of the premises and the mutual eovenants
and agreements contained herein, and intending to be legalty bound hereby, the Parias covenant
and apree:

k. Ihe Merger.  Subjeot to the terms and conditions of this Agreement, in
accordence with the Floride Limited Lizbility Company Act and the New Yark Business
Corporation Law, at the Closing, the Company will racrge with and into the LLC with the LLC
being the surviving entity (somatimes hereinafier referred to as the “Surviving Entity™) in the
x;rlger. Upon consummation of the Merger, the separtte corporate existence of the Company

céase.
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2. Effective Time. The Merger shall become effective on the date and at the time
specified ip the respective certificates of merger (sach  “Cenificats of Merger” and collectively,
the “Certificates of Merger) as filed with the respective Secretary of State of each of the State of
Florida and the State of New York. The term “Effective Time™ shall be the date and time when
the Merger becomes effective as sei forth in the Certificates of Merger.

3. Effcets of the Merger. At the Effactive Time of the Merger, the Company shall
be merged with und into the LLC and the separate exisicnos of the Company shal) cesse. The
directors and officers of the LLC immediately prior to the Effective Date chatl be the directors
and officers of the Surviving Batity. The Cettificats of Formation and the Operating Agreement
of the LLC, as amended at the Effective Time of the Merger, shall be the Cerificate of
Formation and the Operating Agreement of the LLC of the Swrviving Entity until further
amended as pravided therein and in accordance with applicable law. All property (seal, personal
and mixed) and all debrs on whatsver acconnt and all chooses in actiom, all and every other
interest, of ar belonging to or due to each of the conatituent entities so murged shall be 1aken and
deamed 0 be transferred to and vested in the Surviving Entity without further act or deed, The
tie to any property (real, personal and mixed), oF any interest therein, vested in any of the
constituent entitics shall not revert or by in any way impaired by reascn of the Merger. The
SBurviving Entity shall thenceforth be responsible and lasble for zli the linbililies and obligations
of sach of the constivuent entities so merged and any claim existing or action or progesding
pending by or against either of the constituent entities may be proscouted as if the Merger had
not taken place or the Surviving Entity may be substituted in 8 place. Neicher the rights of
chrdlzars nor any liens upon the property of any constilnent entity shall be impaived by the

CTEEr. .
4.  Closing_apd Closing Date. Subjest to the observance, performancs, and

folfillment of the terms and conditions set forth in this Agraement, the closing of the Merger (the
“Clozing'™) shall take place on the date hereof at the offices of Redmond, Pollio & Caso, LLP,

1461 Franklia Avenue, Garden City, New York 11530, or at such other time and place-as the 53 g
LLC and thy Company murually agres upan In writing (the “Closing Dare"™), K F¢
. SO
5. Convorsion of the Shres. S =3
w FEm
5.1  Mapner of Conversion. Suhject 1o the provisions hereof, as of the — ~<32=
Effective Time of the Merger and by virtue of the Merger and without aay farther actionon the o 53 c)g’
part of the LLC, the Company or the Sale Stockholder, all of the Shares collactively outstanding =& 3_3;‘
immediately prior to ths Effective Time of the Merger shall be converted into the right to receive S w3
One Million Six Hundred Thousand Dollars ($1,600,000) (the “Pyrghase Price™. The Sole o~ =3
Stockholder acknowledges that the Purchase Price has been paid to him contemporaneously with — =

the exccution of this Agtcement.

6. LLC Mombership Inierests, The membership intorest of the LLC at the Effective
Tims shall not be affected by the Merger and ghall continue to be thy memberehip intetest of the
Sarviving Entity.

7. INTENTIONALLY OMITTED.

Bo6000191608 3
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8. Additional Agreements.
8.0  Consulting Agresment Concurrently with the Closing of the Merger, the
Surviving Entity and the Sole Stockholder shall exceute a consulting agreement, substantially in
the fonw attached hereto as Exhibit A (the “Consulting Arreement”).
8.2  Allocation. The Parties hereby agree to allocate the Purchase Price plus
the amount of sll assumed labilities (the “Aggropats Deemed Sales Prics™) among the assots

acquired from the Company (the “Acquirgd Assets™) for all purposes (including financial
accounting and tax purpases) in accordance with the allocation schedule anached hereto as
Exhibit B (the “Asset Allncation Statement™) which the parties agree has besn determined in a
" mannar consistent with Section 1060 of the Jeterna) Revenue Code of 1986, as amended (the
“Code") and the Treasury Regulations promulgated theseunder. The Parties further agres 10 each
prepare the Form 8594 consistent with the Asser Allocation Staement; provided, howaver, in the
event that the Aggregate Disamed Sales Price changes in accordance with the tarms of this
Agreemenr, the Parties hereby agree 1o revise ths Asset Allocution Statement and prepare and/or
revise the Asset Allocation Statement in the manner consisteny with Section 1060 of the Code.

83  Scitiement Agrmement. Following the Clasing, the Sole Stockholder shall
use his best efforts o deliver to the LLC & fally executed Settlement Agreement with respect 1o
the dispute with the Company’s landlard with respect to the Company's headquarters in Long
1sland City, New York,

84  Proceedings and Documants, Any time afler the Clasing, the Sole
Stockholder will promptly execute, acknowledge mid deliver any other assurances or documents
reasonzbly requested by the LLC oy the Company, as the case ynay be, to saxisfy or in connection
with its obligations hereunder.

85  Naw York City Corporate Taxas, The LLC agrees to pay the New York
City Comporate Taxes (the “NYC _Taxes™ of the Company, up 10 an aggregate amount of
$90,000, for the Campany's fiscal year onding October 31, 2006, Such NYC Taxes will be paid
at such time as they are Iawfully due but in any event no later then October 31, 2006. The LLC
and the Sels Stockholder will murually agree upon the acual amount of the NY'C Taxes as soan
as practicable after the Closing,

9. Representytian and Werrentiss of thy Company. As 8 material inducement for the
LLC 1w enter into this Agresrnent and to consummate the Closing, the Sole Stockholder and the
Campany jointly and severally hereby nepresent and warrant to the LLC as follaws:

9.1 Organization, (ood Standing and Qualification. The Company is a
corporation that is duly organized, validly existing, and in good standing under the laws of the
State of Now York and has all requisite corporate power and suthority 10 carry on its business as
now conducted. The Company is duly qualified to ransact busincss and is in good standing in
the State of New York.

9.2  Capitalization. The awhorized capital stock of fhe Compeny consists

solcly of Twa-Hundred (200) shares of common stock, no par value per share, of which only ten
(10) Shares are presenty issued and outstanding, The Shases are duly autharized, validly issued,

3
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outstanding, fully paid and nonassessable. The Sole Stockhoider awns 100% of the Shares,
beneficially and of record, froe and clear of all Lisns. There are no outstanding or authorized
options, warrents, purchase rights, sq’nam‘iption rights, conversion righis, exchange rights or ater
contracts or commitmients that could require the Campany to issue, sall or otherwise cause o
become outstanding any of its capifal stock or equity intetests. There are no outstanding or
authorized stock appreciation, pl stock, profit participation or aimilar rights with respect to
the capital stock of the Company. |There are no voling Wusts, proxiss or other agreemetits or
undsrstandings with respeet to the voting of the capital stock of the Company. Neithey the Sole
Stockholder nor the Company nor any of their respective Affiliazes has entered into any agreement,
or is bound by any obligation of any kind whatscever, 0 wansfes ar dispose of the business
currently operated by the Company |(the “Business™ (or any substantial portion thereof) or any
Shares to any Person other than the . and none of them has entered into any agrecment, nor are
any of them bound by eny obligation of any kind whatsoaver, 10 issue aay capilal stock of the
Company o any Person '

93  Subsidiaries. [The Company do¢s not own ar hold 2oy rights o acquire
any capital stock or any other security, interest or investment in any other Persan, other than
investmenis which constitute cash or cash aquivalents. The Company does not have, and has
never had, u Subsidiary. Il : .

9.4 1zati iy, Validi ing Effect 2 pability. All
corporate action on the part of the (Fompany and its officers, divectors, and stockholders and all
action by the Bole Stockholder that is necessary for the authorization, execution, and delivery of
this Agreement and the obscrvance, performance, and fulfillment of all duties and obiigations of
each of the Company and the Sole Stockholder hereunder has bean taken. This Apgreement has
been duly asthorized; executed, delivered by each of the Company and the Sole Stockhalder
and constitutes the legal, valid, binding obligation of ezch of the Company and the Sole
Stockholder, enforceable against them in accordance with its terms.

95  Consenls. execution, delivery and performance of this Agreement does
not and will not (i) conflict with or result in 8 breach of the terms, conditions or provisions of, (ii)
constitute & defbult under, (iii) resujt in the creation of any Lien upon any of the Sheres or any
Asscls under, (iv) result in a violstion of, or (V) require any amthorization, consent, approval,
exsmption or other action by or deglaration or notics to any Government Entity pursuant to, the
Cenificate of Insorporation or Bylaws of the Company or any agreement, instrument or other
document, or any legal requivement, to which the Company. the Sole Stockholder, any of the Shares
or any of the Company's Assers is sybject.

96  Pinancial Int: jon, Atached hereto on Schedule 96 are true, acourate
and comect copies of cerain financial schedules and ofher information regarding cestain assets and
Hiabilities of the Company as of the date hereof. To the Knowledge of the Sele Stockholder and the
Company, the Company has no lishijities other than the Habilities disclosed on such Sthadule 9.6,

9.7  INTENTIONALLY OMITTED.

98  Tex Maners.| All references to the Company in this Section 9.8 refer both 1o
the Company and to the Sole Stockholder.
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(a)  Pxcspt as set forth an Schedule 9.§:

& 0 the Kpowlodpe of the Soke Stockholder and the Company,
all Tax Returns for all periods which end prlor to or which include the Clasing Date
that are or were required w be filed prior to the Closing Date by or on behalf of the
Compasy have been or shall be filed in accordance with the applicable laws of each

Goveanment Entity:
(i) o the Knowledge of the Sele Stockholder and the Company,
othsy than (i) New York City Corporation Taxes not in excess of $90,000.000 and
(i) the Payroll and related T not in excess of £50,000.00 (collecrively, the
“Tranaferred Tax Liabiliﬁes"jﬂ all Taxes that the- Campany was or i8 required by
Law to withhold or collect, have been duly withheld or collectsd and, to the extem
required, have been paid to the priate Govemment Entity:

T (i) o the Knowledge of the Sole Stackhoider and the Company,
-there are no Licns with respect(to Taxes upon any of the assets of the Company;

pending or, to the Knowledge of the Company,

(ivl thete are not
threatened actions or pmmdnmss for the assessment or colleetion of Taxes against

the Company,

(v) the Company has not reocived from any Goverament Extity
{1 any notice indicating an inient 1o open an audis or other review; (2) request for
information related to Tax maness; or (3) aotice of deficiency or propased
adjustment for any mmound) of Tax proposed, asserted, or sssessed by any
Govemment Entity against thg Company: )

pany has not waived any stanste of limitations in

viy the
respect of Taxes or has 1o sny extension of time with respect to a Tax
assessment on deficiency;

{viii} the Company uses ths sccrual method of pecounting for Tax
accounting purposes;

(®)  The Company| has been # validly electing S Corporation for feders) income
Tu‘xplu'pases,wiﬂﬁnﬂwmmmgoqsm 1361 and 1362 of the Cods, at all times during the
prior filteen (15) years and the Company will be an 5 Corparation up to and including the Closing

Daie. The election 1o be weattd asfijCorponuionisvnlid,andMismcmmorprdeng
pending, or the Knowladge of the prapany, Hreataned, challenging the validity of such election
ise.

before any Government Entity ar

(¢}  The Company has been a validly existing 5 Corporation for state income
Tax purposes in cach stara in whick the Campany is required to file Tax Returns, at all times doring
the priog fifieen (15) yoars and neither the Compeny not, 10 the Knowledge of the Company, any
Govarnment Entity with Which the Company is required o file Tax Retums has taken a position
which is inconsistent with such treatment.

e g

"R 16 0r gggg

Hilj
3

TALLAHASSEE FAX:850 55¢ 1575 POGE 8 17
H060003916C9 3

NOISiAlG.
JuaasA'U

BiY
Vi
E ]

2

RUEITIRIE
40 4

iV
VLS

~
o

o

]

Q3

hosG030 191609 3




FILE No.231 07,28 '06 15:25 IDiCSg TALLAHASSEE

17 /271

9.9  Litigation. Bxgept as disclosed on Bchedule 9.9 (with pamagraph
orth below):

references corresponding 1o Hhose st
ions, suits or proceedings pending or, to the Knowledgs of

() thetearerno
the Company or the Sols Stockhalder, thyeatened against, relating to or affecting the Company or
the Sole Stockholder with respect 1o the Business or any of the Company’s Assats,

() 10 the Knowledge of the Bole Sockholder and the Company, there are no

Orders outstanding against the Company with respect to the Businesa or the Assets.
Comparty owns its Assets frae and clear of alt Licns,

910 e to As part
vxcept for thoae Liens idéntified on the UCC search disclosed on Schedule 9.0 attached harero.
9.11 i iops. Except 43 identified an Schadule 9,11, no officer,

director, stoakholder or Affiliate of the Corpany (and wo tndividual related by blood or mavinge 1o
&ny such Persan, end no entity in whiFh any such Person or individual owns any beneficial inlerest)
itment or Kansaction with the Company (other than this

isapertymanyagmmﬂu.mmpmnm
Apgrecment) or has any material i in any matarial property used by the Company.

' 0.12 BL‘;.%&E. is no elaim for brokerage commissions, finders® fees or
similar compensation in connection with tha transactions oontemplated hereby based on any
arrangement ot agreement which be binding upon the Company or the Sol¢ Stockhalder or 1o
which the Company or any of the Sthsounyonhc Asstts may be subject.

9.3 i th '
(8)  enerally, Tq the Knowladge of the Bale Stockholder apd the Company, the
Company has not violated any Laws. The Company has not received notice alleging any such
violation,
12 j jts. To the Koawledge of the Sale Stockholder and the
Company, the Company has complied with (and Is in compliance with) all permits, licenses and
¢iher autharizations requited for the becupation of te Company”s ficllities and the operation of the
Buginess. To the Knowledge of the Sole Stockholder and the Company. the items idsntified on
Schedule 9.13(h} constinwte all of the permits, filings, notices, licensas, consents, authorizations,
accreditation, waivers, appravals the like of, to or with any Governmemt Entity which are
Sale or any other wansaction contempiated hersby or the

required for the eonsummation of the
conduct of the Businass (43 it is presTuJy conducted by the Company) thercatter.
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914 Disclosure. To the Knowledae of the Sole Stockholder and the Company,
neither this Agreement nor any schedule or exhibit hereto contzing any untroe stalement of 3
material fact or omits a matsrial fact necessary ta make c¢ach statement contained harein or tharein
not misleading.
10. Tegentations Wi jus of C. As a material inducement to the
Company and the Sole Stockholder to enter into this Agreement, the LLC hexeby represents and
warranis to each of the Company and the Sole Stockholder that:

1113 imited Liability Co i . The LLC is a limited liability
company that is duly formed, validly existing and in good standing under the Laws of the Siate
of Florida, ‘The LLC has fult power and authorily 1 ener into this Agreement, to perform its
obligations hereunder and to consutmmate the transactions contemplated hereby.

10.2  Agthority. The exécution and delivery by LLC of this Agreement, and the
performance by the LLC of its obligations hereundar, have been duly and validly autharized by
the mahaging member of tha LLC. This Agreement has been duly and validly execated and
delivered by the LLC and constitutes the legal, valid and binding obligation of the LLC,
enforceable ggaingt the LLC in accordanss with its terms.

. 103 Na Copflicts. Tha execution nad delivery by the LLC of this Agrcement
does nat, and the performance by the LLC of its obligations under this Agreement and tha
consummation of the transactions conteraplated hereby will nat:

(2)  conflict with or result in a violation or brsach of any of the terms,
conditions ar provisions of the Asticles of Organization of the LLC ar the Operating Agreement;
or X :

{t) canflict with or result in & vielation or breech of any term or provision of
any law or order applicable to the LLC (other than such conflicts, violations or breaches which
could not in the aggregate reasanably be expected to adversely affest the validity or
enforceability of this Agreement).

11.  INTENTIONALLY OMITTED.
12.  INTENTIONALLY OMITTED.
13.  INTENTIONALLY OMITTED,

14, Remedies for Breaches of This Agresment,

14.1  Survival of Eniation Warranties, All of the represeniations
and warranties of the Company, the Sole Stockholdes and the LLC contained in Sections 9 and
10, respectively, shall survive the Closing hereunder and continue in full force and effest for a
period of one year thereafier, except for the ropresentations and wamanties contained in Section
9.8, which shai} survive the Closing for a period of three years thereafter, and shall fn no way be
affected by any investigation of the subject matter thereof made by or on behall of the LLC, the
Cormpany or the Sale Stockholder. '
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14.2  Scope of the Solc Stockholder’s [ndemnification. The Sale Stockholder
shall indemnify the LLC and i1s mombers, Board of Directors, ang officers (vackh an
“Indemnified Party” and collectively, the “Indemnified Pasties™) in respect of, and hold each of
them harmless from and against, any and all Losses suffered, incurved or sustained by each of
them or 1o which each of them becomas subiect, resulting from, arising out of ar relating to:

(3)  any inaccureoy of breach of any representation or werranty;

(b}  any failure to perform any agreement on ths part of the Sale Stockholder
containgd in this Agrésment;

(¢} a final and nonappealabls determination by an appropriste taxing or
judicial authoriry that the Compeny did not qualify as an § corporatian for federal income Tax
parposes for any Tax period ending prior fo the Closing, or that the Company did not qualify 2s
an § corporation with rospect to any state for any Tax period ending prior to the Clasing,

(d)  except for the Transferred Tax Liebilities, any lLability for Taxes
"atributable to the operations and wransuctions of the Company for all Tax petiods ending on oy
prior to the Closing Date and any liability for Taxes atxibutable o the transaciions contempiated
by this Agresment; and

(¢)  any Third Party Claim, as defined below.

14.3  Limitapion of the Soje Spockhalder’s Indsmnification. The appregate
liability of the Sole Stockholder for indemnification pursuant to Sactlon 14.2 (and including any
attorneys fees paid pursuant to Section 14.4 hereunder) will not excaed $100,000. The LLC may
make no claim for indernification pursuant to Section 14.2(s) and (b), unless notice of such
¢lnim describing the basic facts or events, the existence or ocourrence of which constituts or have
resultad in the alleged breach of a representation or warranty or covenant has been given to the
Socle Stockhelder within three years, in the case of a braach of a represensation or wartanty
conteinad in Section 9.8, and one yzar, in all other cagss. The LLC may make no claim for
indemnification pursuant to Bection 14.2(c) and (d), unless notice of such claim describing the
basle facts or events, the existence or occurrence of which constitute or have resuled in the
alleged Lass has been given Yo the Sele Stockholder within three years following the Closing
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144 Claimg by Third Parties. If an Indemnifizd Pary scaks indemnity 25
hereunder with respect 10 a claim by a third party, then prompdy after the receipt by any =m
Indemnifiad Party of notice of a third party claim or ths commencement of a third pany acunn., =

suit or proceeding subject to {ndemnification hereundst (a3 “Thipd Party Claim™), such

Indemnified Party will, if a claim in reypect thezeta is o be made against the Sole Stockholder,
give the Sole Stockholder reasonable written notice of the Thisd Pasty Claim, The failure 0
provide sugh notice will pot relieve the Sole Steckholder of any of his ohligations, or impair the
right of the Indemnified Party 1o inderinification unless, and anly 1o the extent that, suech failure
materially prejudices the Sole Stackholder’s opporiunity to defend or compromise the Third
Party Claim. The Sole Stwockholder will hava the right, at their optien, o defend at their own
expense and by their own counsel any Third Party Cleim, provided that (i) such counsel is
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veasonably satisfactory w the Indemuified Perty, (ii} the Indemnified Party is kepe fully informed
of all developments, and is furzished with copies of all documents and papers, related therslo
and is given the right to participate in the dsfense and investigation thereof as provided below,
and (iv) such counsel procesds with diligence and in good faith with respect therew. If the Sole
Stockholder will undertaka to defend a Third Party Claim, the Scle Stockholder shall notify the
Indemnified Party of their intention to do so prompily (and in any event no later than 30 days)
after receipt of notice of the Third Party Claim, and the Indemnified Party shall cooperate in
good faith with the Sols Stockholder and his counsel ity the defense of such Third Party Claim.
Notwithstanding the foregoing, the Indomnified Party will have the right to panicipate in the
defense and investigation of any Third Party Claim with its or his own counsel at its or his own
expense, except that thy Sole Stackholder will bear the expense of such separats counsel if (A) in
the wrinen opinion of counsel to the Indomnificd Party reasonebly acceptable to the Sele
Stockholder, use of counsel of the Sole Stockhoalder’s choice would be expected to give rise 1o &
conflict of interest which consent could not be wajved, (B) anly with regard to Third Pary
Claims to which both the Indemnified Party and the Solo Stockholdsr are a party, that joint
representations would be inappropriate and that thers are or may be legal defenses availabie to
the Indemnified Party that are different from or additional to those available to the Sele
Stackholder, (C) the Sole Stockholder has not employed counsel to represent the Indemnified
Party within n reasonabls time after notice of the Third Party Claim is given to the Sols
Stockholder or notice that the Sole Stockholder intends to assunc the defense of the Third Party
Claim Is given o the Indxmunified Panty or (D) ths Sole Stockholder will authopize the
Indsmpified Party to employ separate counsel at the expenss of the Sale Stockholder. The Sole
Stockholder will not senle any Third Party Claim without the prior written consent of the
Indemnificd Party, which will not be unreasonably withheld; provided, however, that an
Indemuified Party will not be required 1o consent 1o any settdement involving the imposition of
equitabie rernedies. :

15, Definifjons.

15.1 Dofiped Terms. As used in this Agroement, the following defined terms
have the mennings indicated below:

“Affiligte™ means any Pagson that dizectly, or indirecily through one of more
imermediaries, controls or is controlled by or is under comrmon contyo] with the Person specified.
For purposes of this definition, control of a Person means the power, direct or indivect, to direct
or cause the direction of the management and policies of such Person whether by conrract or
otherwise and, in any event and without lmitatlon of the previous semtence, any Person owning
m p::cem {1094) or mons of the voting securities of anather Person shall be deemed to control

eTson.

“Assets” of any Person means all asscis and properties of every kind, nature,
chazapcter and description, including the goodwil! m2lered therstn, operated, owned or Jeased by
sych r'orsan.

. “Qoverament Entiy” means any court, ribunal, arbitrator, awhority, agency,
commission, official or other insqumentality of the United States or any forcign country, state,
county, city o other political subdivision,
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“Kpawledps™ as used with respect to 8 Person in connection with the making of
any reprosentation or warranty means those facts that are actually known by such Person or that
thould be known by such Pezson after ressonable inquity and investigation.

“Laws” means all Laws, statutes, rules, regulations, ordinances and other
outcernents having the etfect of law of the United States or any state, county, city or olker
political subdivigion or of any Government Entity.

“Ljsns” means any mortgags, pledge, assessment, seeurily intosest, lease, Hen,
adverse claim, levy, charge or ather encumbrance of any kind, or any conditional sale contract,
title retention contract of ather contract to give any of the foregoing.

“Loss” means any and all damages, fines, penalties, deficiencies, losses and
expenses (including without limitation interest, court costs, reasonable fees of attormeys,
accountants and other experts or other reasonable expensas of litigadon or other proceedings or
of any claim, default or assessment).

“Merger Documents™ meang all the documents, certificates and agreements
exccuted by the partics thereto in connection with the Closing.

“Order” mocans any writ, judgment, decree, injunction or similar order of any
Government Entity {in ench such case whether preliminary or final),

“Bargon” means any natural person, corporalion, general partnership, limited
partnership, limited tability company, jaint venture, proprietorship, other business organtzation,
trust, union, association, other business entity or Government Entity.

“Subsidiary” of any Person means any corporation, parmership, association or ather
businsss exalty which such Person, directly or indivectly, controls or in which such Person has a

majority ownership inserest.
“Taxes” means any federal, siate, county, local or foreign taxes, charges, fees,

levics, other assesaments or withholding taxes or charges imposed by any governmental sntity
and includes any interest and peaaltics (civil or criminal) on or ndditions to any such waxes.

“Tax Ranun” means any return, declaration, report, claim for refind, or information
retuen or statement relating to Taxes, including any schedule or attachment theysto and any
amendment thereof.

152 Copstruction of Ceniain Terms and Phrases. Unless the context of this

Agresment otherwise requires, (i words of any gender include each other gender: (ii) words
using the singular or plural purcber alse include the plural or singular number, respectively; (iil)
the terms “haveof,” “herein,™ “hersby™ and derivative ot similar words refer w this entire
Agreement; (iv} the term *Section” vefar w the spacified Sestion of this Agreement; and (V) the
phrase “ordinary course of business™ refers to the business of the Company in connsction with
the Business. Whenever this Agrecment refers to & number of days, such aumber shall refar o
calendar days unless business days are specified. All accounting terms ussd hevein and nat
expressly defined herein shall have the meanings given to them under generally accepied

10
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accounting priaciples. Anpy representation or warranty contained harein as to the enforcesbility
of a Contract shall be subject to the cffect of any bankwmpicy, insolvency, rearganization,
moyaterivin o7 other similay law affacting the enforcoment of ereditors’ rights generally and to
general equitable principles (regardless of whether such enforceability is considered in 2
procesding in equity or at Law).
16. igee \
16,1 Tieosfer: Syccegsors and Asyigns. The rights and obligations of the
Company, the Sole Stackholder and the LLIC hereunwley may not be assigned by it oc him, as the
cagc may be. Exospt as otherwise provided herein, the wrms and conditions of this Agrsement
shall inure to the benefit of and be binding upon the respective aucgessors and assigns of the
Parties. Nothing ln this Agreement, express or implied, is imended 10 confar upon any party |
olher than the Parties hereto or their respective succsssors and asgigns any rights, romedies,
obligations, or liabilitisg under or by reason of this Agreement, except as expressly provided in

this Agreement,
162 Counterparts. This Agrecment may be exeeuted in one or more
counterparts, sach of which shall be deemid an original, but all of which topether shal! constitute

one and the same instrument.
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accounting principles. Any representalion or warranty contuined hesrein s to the enfarceability
of a Contract shall be subject 1o the effact of any bankruptcy, insolvency, rearganization,
maratorium o other similar law affecting the enforcement of ereditors’ rights generully and to
general equitabic principles (regardless of whother such enforceability is considered in &

proceeding in equity or at Law).

16. Miscelianeoys,

16.1 Transfer; Suceegsors and Aseigns. The rights and obligations of the
Company, the Sole Stockholder and the LLC hereunder may not be assigned by it or him, as ths
casc may be. Except as otherwise provided herein, the terms and conditians of this Agreemant
shall inue to the benefit of and be binding upon the respective successors and assigng of the
Parties. Nothing in this Agrecment, express or implied, is insended w confer upon any party
other than the Parties herete o their respective successors and assigns any rights, remedies,
obligations, or liabilities under ar by reason of this Agreament, except as expressly provided in
this Agreement. '

162 Coupterpsrie,  This Agreement may be executed in one or more
counterparts, sach of which shall be deemted an original, but all of which together shall constitute
ons and the same instrument.

16.3 Titleg and Submides. The titles and subtitles uged in this Agreement are
usad for convenience only and are not 1o be considered in construing or interpreting this
Agreement, .

164 Notiges. All communications, demands, approvals, consents, waivers,
roticss and items of like import under this Agreement (cach a “Notice™) shall be in writing (and
the Parties may not waive, modify, amend or otherwise change the preceding portion of this
sentence or any part thereof orally). Notices shall be deemed to have been validly or duly given
(a) five (5) days after being mailed by first class United Statcs certified or rogistersd mail,
postage prepaid, ratum receips requested, (b) on the date a Notice is delivered by hand, or () on
the dats a Notice is dsliversd by overnight courier service and providing for a receipt of delivery
thereof. Natices shall be sent to the Parties at the addresses sct forth below (or w such other
address a party who is entitled to receive Notloe shall give to the other parties pursuant 1o a

Notice). _
Ifw the LLC, 1o
Black Gold International LLC
t/o Douglas Black
2280 SW 70 Avenue, Suite 6
Davie, Florida 33317
With a copy concwrently to:

Pitney, Hardin LLP

i)
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P.O. Box 1945

Moarristown, New Jersey 07962-1945
Dalivery to:

200 Campus Drive

Flacham Park, New Jerscy 07932
Attention: Michacsl T. Rave, Bsq.

1€10 the Company, to:

Mel Howard Accessorica Corp.
30-02 48" Avenue:

Lorg island City, New York 11100
Attemion: Howard Genis

With a copy concursently to:

Redmond, Pollio & Caso, LLP
1461 Franklin Avenue

Garden City, New York 11530
Attantion: Ronald A. Pollio, Esq.

If to the Sole Stockholder, to:

Howard Genis
58 Sutton Place
New Hyde Park, New York 11040

With a copy concurrently to:

Redmond, Pollio & Caso, LLP
1461 Franklin Avenue

Carden City, New York 11530
Attention: Ronald A. Pollio, Esq.

165 Amendmegts and Waivers. Any term of this Agreement may be amended
only with the written consent of the Company, the Scle Stockholdar and the LLC.

166 Sevembility. If one or more provisions of this Agresment are held to be
invalid, illegal, non-binding or unenforceable under applicable law, such provision shall be
excluded from this Agreement and the balanoe of the Agreement shall be interpretad as if such

provision wers so eXcluded and shall be legal, valid, binding and enfonceable in ascardance with
its terms.

16.7 Mo Third Party Bepeficiarics. Nothing contained in this Agreement shall
creal¢ a contractuat relationship with, or any rights in favar of, any third person or entity.
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168 Lieat iginals, This Agresment may be executed in any nymber of
duplicate criginals and each euch duplicate ariginal shall be desmed 1o be an original.

169 Iypisdiction. With respect to any attlon, snit, or proceedings relating
to this Agreement or arising in connection with the transactions rontemplated bereby, each
of the Company, the Sole Siockholder and the LLC irrevecably (a) submit to the
javisdiction of the Federsl and Sete courts of the Stte of New York, (b} waive any
ohjection which he or it, 85 the cass way be, may bave at any time to the laying of venue of
any action, snit or proceeding in any such court, (¢) waive soy clailm that any such action,
suit, or proceeding bas heen brought iz an inconvenient forum, and (4} waive the right to
object that such court does oot bave jurisdiction over the Parties.

16.10 GOVERNING LAW WAIVER J THIS
AGREEMENT AND THE RIGHTS AND OBLIGATIONS OF THE PARTIES
HEREUNDER SHALL BE GOVERNED BY, CONSTRUED, AND ENFORCED IN
ACCORDANCE WITB THE LAWS OF THE STATE OF NEW YORK (WIYHOUT
GIVING EFFECT TO SUCH JURISDICTION'S PRINCIPLES OF CONFLICTS OF
LAWS)., TO EXPEDITE RESOLUTION OF ANY ACITONS, SUITS, OR
PROCEEDINGS WHICH MIGHT ARISE UNDER THIS AGREEMENT, AND IN
LIGHT OF THE COMPLEXITY OF THE TRANSACTIONS CONTEMPLATED BY
THIS AGREEMENT, EACH OF THE PARTIES IRREVOCABLY WAIVES THE
RIGHT TO TRIAL BY JURY IN ANY ACTION, SUIT, OR PROCEEDING OF ANY
KIND OR NATURE IN ANY COURT TO WHICH HE OR IT, AS THE CASE MAY BE,

MAY BE A PARTY,

16.11 Non-Waiver. Any Party’s failure to exercise any right or remedy
hereunder or o require compliance with any duty, ohligation, or respansibility of any Party
under this Agroement shall not be 4 walver ar an éstoppel of the right to exercise such right or
remedy (unlass and (o the exient such waiver 13 oxpressly set forth in writing and signed by the
Partiss, and provided that no such walver shall relats to: (I) any ae1, omission, eveat, or
circumstance other thun us sat forth in such writing; or (ii) future or successive transactions) or to
inalst on such compliance at any other time or on any other occasion.

16.12 Cumylative Remadizy. No remedy herein conferred upon or reserved to
the LLC is inttmded to be exclusive of any other remedy and cach such remedy shall be

tumulative, and shall be in addition to every other remedy given under this Agreement and the
other Merger Documents, or now or hereafter existing at law or in equity or by stanute.

16.13 No Joint Ventws. There is no intemtion to creale a joint veniure,
partnership, or similar arrangsment between the LLC and the Company and any infarencs or
implication relating therets is hereby expressly disclaimed.

(REMAINDER OF PAGE INTENTIONALLY LEFT BLANK.]
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N WITNESS WHEREOF, the Patties have cxnmlned and delivered this

Agreement a5 of the Contract Date.
LLC:

Witness

Co

Py

A
/ Wimes

Sole Stockhalder;

Winess

4

BLACK GOLD INTERNATIONAL LLC
A Plorida limited liability company

Title: Chief Executive Officer

MEL HOWARD ACCESSCORIES CORP.
A New[v enrparstion

By:
Nayoe: Howwd Genls
Titler President

I

HOWARD GENIS
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