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ARTICLES OF ORGANIZATION =i S’_
FOR o R

NEW WINDMOOR PROJECT, LLC S -
{A Florida Limited Liabllity Cempany) - 7
o S

ARTICLE X - Name: e S

Om &

The name of the limited liahility company is "New Windmoor Project, PLC™ (the

“Limited Liahbility Company”).
ARTICLE II - Duratlion:

The period of duration for the Limited Liability Company shall commmence on the date
an which thase Articles of Organization are filed with the Departrment of State of the State
of Florida, and shall be for fifty (50} years.

ARTICLE III - Purpose:

The Limited Liablity Company I8 formed to own one hundred percent {100%) of the
membership interests in Windmoor Project, LLC, a Florida limited liability company (“Project
Owner”), and to obtaln financing for the development, construction, ownership, operation,
malntenance and sale of Terrazas RiverPark villaga Condominium (“*Property™, and to do
any and all sther things determined by Its managers to be necessary, desirable or incldantal
to the foregoing purpose as permitted under the {aws of the State of Florida in accordance
with the terms hereof.

3.1  This Article III is being adopted to comply with certain provisions necessary to
qualify the Company as a "special purpose” entity.

3.2 Notwithstanding anything to the contrary in these Articles of Organization or
in any other document governing the formation, management or operation of the Company,
far so long as any Obligation is outstanding, neither the Members nor the Company shall
amend, alter, or change any of Articla III of these Articles of Organization (the “Special
Purpose Provislons™), or any cther provision of this or any other document governing the
formation, management or operation of the Company in a manner that is Inconsistent with
any of the Spacial Purpose Provisions, unlass the Lander consents in writing and the Rating
Agency Condltion s satisfled. Subject ko thiz Sectign 3.2, the Members reserve the right to
amend, aiter, change or repeal any provisions contalned in these Articles of Organization in
accordance with Section §08.411, Florida Statutes. In the event of any conflict befween
any of the Special Purpose Provisions and any other provision of this or any othar document
governing the formation, management or operetion of the Company, the Special Purpose
Provisions shall cantrol.

3.3 Motwithstanding any other provision of these Articles of Organization or any
othar documant goeverning the formation, management or aperation of the Company, and
notwithstanding any provision of law that otherwise so smpowers the Company, the
Members, the Managers, or any other Person, in addition to any other limitations set forth in
thaese Articles of Crganization, neither the Members nor the Managers nor any other Person
shaill be authorized or empowerad, nor shall they permit the Campany to, 2nd the Company
shall not, without the prier unanimous writien consent of the Members, the Managers, and
al] Independent Managers, take any Material Action, provided, however, that the Members
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may not vote on, or authorize the taking of, any Material Action, unless thera are at least
two Independent Managers then serving in such capacity,

3.4 The Members and the Managers shall cause the Company to do or cause to he
done all things necessary to preserve and keep in full force and effect its existence, rights
(charter and statutory} and franchises. The Company Is and shail remain duly organized,
validly existing and its status shall be active under the [aws of the jurisdiction of its
grganization. Notwithstanding anything to the cantrary in these Articles of Qrganization or
in any other document gaverning the formation, managemeant ¢r operation of the Company,
the Manager aiso shall cause the Company to and the Company as of the date of thesa
Articles of Organization has and as of the date hereof shall:

3.4.1 maintain its books of account, business recards and bank accounts
separate and apart from those of any other Person or entity;

3.4.2. at all times hold Itself out to the public and all other Persons or entities
as a legal entlty separate from the Members and from any other Ferson or entity;

3.4.3 not engage in any type of fraudulent activity;

3.4.4 file lts own tax returns separate from those of any other Person or
entity, except to the extent that the Company Is treated as a “disregarded entlty” for tax
purposes and is not required to file tax returns under applicable law, pay any taxes requlred
te be paid under applicable law, and in any consolidated return, cause the filing entity to
fully complete the affiliations schedule and attach a pro forma return for each entity;

3.4.5 except os contemplated by the loan Documents, not commingle its
assets with assets of any othar Person or entity;

3.4.6 conduct its business only in Its own name and comply with all
organlzational formalities necessary to malntain its separate existence;

3.4.7 prepare and malptain its own financial statements in accordance with
gencrally accepted accounting principles and susceptible to audit, showing Its assets and
liabllities separate and apart from those of any other Persan or entity and not have its
assets [isted on any flnancial statement of any other Person or entity; provided, however,
that the Company's assets may be Included In a consclidated financial statament of Its
Afiiliate provided that {I) appropriate notation shall be made on such consolidated financial
statements to indicate the separateness of the Company from such Affiliate and to Indicate
that the Company’s assets and credlt are not available to satlsfy the debts and other
obligations of such Affiilate or any other Persen or entity; (ii} the Property will be noted as
being owned by the Project Owner; and (iii) such assets shall alsc be lsted on the
Company's own separate balance sheet;

3.4.8 pay jts own liabllitles and expenses only out of jts own funds;

3.4,.9 except for capital contributions or capital distributions permitted under
the terms and conditions of the Company’s operating agreement and properly reflected on
the books and records of the Company, not enter into any transaction with an Affillate of the
Company except on commercdially reasonable terms similar to those availabie to unaffiliated
parties in an arm's-length transaction;
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3.4.10 malntain a sufficient numbear of emplovees In light of its cohtemplated
business purpose and pay the salaries of its own employees, if any, only from its own funds;

3.4.11 not hold out its credit or assets as being available to satisfy the
obligations of any other Person or entity;

3.4.12 aliocate fairly and reasonably any overhead expenses that are shared
with an Affillate or any other Perscon or entity, including for shared office space and for
services performed hy an employee of an Affillate;

3.4.13 use ceparats stationery, involces and checks bearing its own name;

3.4.14 except as contemplated by the Loan Documents, not pledge its assets
to secura the obligations of any other Person or entlty;

3.4.15 correct any known misunderstanding regarding s separate identity
and not Identfy (tself as a department or division of any other Person ar erntity;

34.16 maintain adequate capital in light of its contemplated business
purpose, transactions and llabilities; provided, however, that the foregeing shall not require
tha Members to make additional capital contributions to the Company;

3.4.17 not acquire any obligation or securities of the Members, of any Affillate
of the Company, or any other Person or entity;

3.4.18 cause the Managers, agents and other representatives of the Company
to act at all times with respect to the Company censistently and in furtherance of the
foregoing and in the best interests of the Company; and

3.4.19 be adeguately capitalized and solvent as of the date hereof andg
intends to be adequately capltalized and sclvent in the future.

Failure of the Company, aor the Members or the Managers on behalf of the Company, to
comply with any of the foregoing covenants or any other covenants contained In these
Articles of Qrganization shall not affect tha status of the Company as a separate legal entity
or the limited llability of the Members or the Managers. However, the Company, or the
Memibers or the Managers on behalf of the Company, has not and will not take any actions
material to the Company's separateness that are precluded by these Articles of Organization
and has and will otherwise comply with the terms of these Articles of Organization ia all
respects material to the Company's separateness,

) 3.5 Notwithstanding anything to the contrary In these Articles of Grganization or
in any other document governing the formation, managament or operation of the Company,
the Manager shall not cause or permit the Company to and the Campany shall not:

3.5.1 guarantee any obligation of any Parson or entity, including any Affiliate
or become obligated for the debts of any other Person or hold out its credit as being
ava(lable to pay the obligations of any other Person;

3.5.2 engage, directly or indirectly, In any business other than as requirad or
permitted to be performed under this Articls 111
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3.5.3 incur, create or assume any indebtedness or [labilities, secured or
unsecured, direct or contingent (including guarantgelng any obligatlen), other than
indebtedness and liabilities Incurred It the ordinary course of its business that are related o
the ownership and oparation of the Property and are expressly permitted under the Loan
Documents;

3.5.4 make or permit ta remaln outstanding any lean or advance lo, or own
or acquire any stock or securities of, any Person, except that the Company may invest in
those investments permitied under the Loan Documents;

2.5.5 to the fullest extent permitted by law, engage in any dissolutlan,
liquidation, consolidation, merger, sale ot other transfer of any of its assets outside the
ordinary course of the Company’s business other than such activities as are expressly
permitted pursuant to the Loan Documents;

3.5.6 buy or hold evidence of Indebtedness issued by any other Person
{other than cash or Investment-grade securities);

3.5.7 form, acquire or hold any subsidiary (whether carporate, partnership,
limited Nability company or other) or own any equity interest in any other entlty; or

3.5.8 own any asset or properiy other than Its interest in Project Owner and
incldantal persenal property necessary for the ownership or operation thereof.

3.6 As long as any Obligation Is autstanding, the Members shall cause the
Company at all times to have at least ona Independent Manager who will be appointed by
the Membars. To the fullest extent parmitted by law, including Section 608.4225(c) of tha
Act, the Independent Manager shall consider only the interests of the Company and its
creditors in acting or otherwlse voting on the matters referred ko in Sertipn 3.3. No
resignaticn or removal of an Independent Manager, and no appointment of a successar
Independant Manager, shall be effective until such successor shall have executed a
counterpart to the Company's operating agreeament. In the event of a vacancy in the
position of Independent Manager, the Members shall, as soon as practicable;, appoint a
successar Independent Manager. All right, power and authority of the Independent
Manager shall be |limjted to the extent necessary to exercise thase rights and perform those
duties speclfically set forth In these Articles of Organization. Except as provided In the
second sentence of this Section 3.6, in exercising thelr rights and performing their duties
under these Articles of Organization, any Independent Manager shall have a fiduclary duty
of loyalty and cate similar to that of a directar of a business corporation organlzed under the
General Carporation Law of the State of Delaware. No Independant Manager shall at any
tim# serve as trustee Iin bankruptcy for any Affiliate of the Company.

3.7 Capitalized Terms not otherwise defined heraln shall have the following
mesnings:

“Act” shall mean the Florida Limited Liability Company Act, Chapter 608, as amended
from time ta time, and any successor thereto.

" " means, with respect to any Person, any other Person diractly or indirectly
Controlling or Controlled by or under direct or indirect commen Control with such Person or
any Person who has a direct familial relationship, by blood, marriage or ctherwise with the
Caompany or any Afflllate of the Company.

HO5000285806 3
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"Bankruptoy” means, with respect ta any Person, if such Person (i} makes an
assignment for the benefit of creditors, (i) files a voluntary petitlon in bankruptcy, (i} i1s
adjudged a bankrupt or insolvent, or has entered against it an order for relief, i any
bankruptcy or insolvency proceedings, (iv) files a petition or answer seeking Tor itself any
veprganization, arratigement, composition, readjustment, liquidation or similar relief under
any statute, law or regulation, {v) files an answer or other pleading admitting or falling to
contest the material allegations of a petition flled against It In any proceeding of this nature,
(vi) seeks, consents to or acqulesces in the appointment of a trustee, receiver or liquidator
of the Person or of all or any substantial part of its propertles, or {vii) if 120 days aftar the
commencement of any proceeding against the Person seeking reorganization, arrangement,
composition, readjustment, liguidation or similar relief under any statute, law or regulation,
if the proceeding has not been dismissed, or If within 90 days after the appointment without
such Person's consent or acquiescence of a trustee, receiver or liguidator of such Person or
of all or any substantial part of its properties, the appointment is not vacated or stayed, or
wlthin 90 days after the expiration of any such stay, the appointment is not vacated. The
foregoing definition of “Bankruptcy” is intended to replace and shail supersede and replace
the definition of "Bankruptey” set forth in Section 608.402(4) of the Act,

"Contral" means the possesslon, directly or indirectly, of the power to direct or cause
the direction of the management or policies of a Person, whether through the ownership of
voting securities or general partnership or managing member interests, by contract or
otherwise. "Controlling” and "Cantrolled™ shall have correlative meanings. Without limiting
the generality of the foregeing, a Person shall be deemed to Contrel any other Person in
which it owns, directly or indirectly, 49% or more of the ownership interests,

"Independent Managetr® means a natural person who is not at the time of initlal
appointment as & managear or at any time while serving as a manager of the Campany and
has not been at any time during the five () years preceding such initial appointment:

(=) a stockholder, directer, manager {(with the exception of serving as an
Independent Manager of the Company), officer, trustee, employea, partner,
member, attorney or counsel of Company, the Members or any Affillate of
either of them;

(B a creditor, customer, supplier, or other Person whe derives any of its
purchases or revenues fram its activities with the Members, tha Company or
any Affillate of either of them;

(e) a Person Contrelling or under common Control with any Person excluded from
serving as Independent Manager under (&) or (b); or

{d} a member of the immediate family by blood or marriage of any Person
excluded from serving as Independent Manager under {a) ar (b).

A natural person who satisfles the faregoing definition other than subparagraph (b) shall not
be disqualified from serving as an Independent Manager of the Company If such individual is
an Independent Manager provided by a nationally-recognized company that provides
professional Independent managers (a “Professional Independent Manager”™ and other
corparate services in the ordinary course of its business. A natural person who otherwise
satisfies the foregoing definition other than subparagraph (2) by reason of being the
Independent director or manager of a “spedial purpese entity” affiliated with the Company
shall not be disqualifiad from serving as an Independent Manager of the Company if such
individual is either (i) a Professional independent Manager or (ily the fees that such

HO5000285806 3
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Individual earns from serving as Independent manager of Affiliates of the Company In any
given year constitute in the aggregate less than five percent {5%) of such individual's
annual income for that year. HNotwithstanding the immediately praceding sentapce, an
Independent Manager may not simultaneously serve as Independent Manager af the
Company and [ndependent manager or director of a speclal purpose entlty that owns a
direct or indirect equity interest in the Company or a direct or indirect interest in any o-
borrower with the Company.

For purposes of this paragraph, a “special purpose entity” is an entity whase organizational
documents contain restrictions on its activities and impose requirements intended to
preserve such entity’s saparateness that are substantially simitar to the Special Purposs
Provisions of these Articles of Organization.

“loan Documents” means any documents executed by the Company or any Affillate
in conjunctlon with that certain loan in the amount of $14,300,000 from Lehman Brothers
Haldings Inc. ("Lender™) to the Campany (*Loan”).

*Manager" means the Person elacted to be a manager from time to time by the
Members, in its capacity as a manager of the Company. A Manager is hereby designated as
a "manager” of the Campany within the meaning of Section §08.402(18) of the Act.

"Material Action" means to file any insolvency, or reorganization case or proceeding,
to institute procesdings to have the Company be adjudicated bankrupt or insolvent, to
Institute proceedings under any appllcable insolvency law, to seek any relief under any law
relating to relief from debis or the protectlon of debtors, to consent to the Ffling or
institution of bankruptey or Insolvency proceedings agalnst the Company, te file a petition
seeking, or consant to, reorganization or relief with respect to the Company under any
applicable federal or state law relating to bankruptey or insolvency, to seek or consent
the appointment of a receiver, liquidator, assignee, trustee, sequestratar, custodian, or any
similar official of or for the Company or a substantial part of its property, to make any
asslgnment for the benefit of creditors of the Company, to admit in writing the Company's
inability to pay its debts generally as they become due, or to take action In furtherance of
any of tha foragalng.

"Obligation” means ary obllgation of the Company or any Affiliate under the Loan
Documents,

"Person" means any individual, corporation, partnership, joint venture, limited
lability company, limited [imbility partnership, association, jeint stock company, trust,
unincorporated organlzatlon, or other organization, whether or not a legal entity, and any
governmental authority.

"Rating Agency® has the meaning assigned to that term in the Loan Documents, or if
no such defined term exists, means a nationally-recognized rating agency that is rating or
that has rated the Loan or any pocl of loans of which the Loan forms a part or any securities
issuad in connection with a securitization of the Loan or such pool of [oans,

"Rating Agency Condition" means with respect to any actlon taken at any titne after
the Loan evidenced and secured by the Loan Documents has beern sold or assighed to a
securitization trust, that each Rating Agency shall have notified the Company in writing that
such actlon wlil not result in a reduction, withdrawal, downgrade or qualification of the then
current rating by such Rating Agency of the Loan or any pool of loans of which the Loan
forms a part, or of any of the securities Issued by such securitization trust.

HOS5000285806 3
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“Spacial Purpose Entity” means an entity, whose erganizational documents contain
restrictions on Its purpese and activities and Impose requirements Intended to preserve its
separateness that are substantlally similar to the Special Purpose Provisions of these

Articles af Qrganization.
ARTICLE TV - Address:

The malling and street address of the principal office of the Limited Liability Company
shall ba 2600 S.W, 3™ Avenue, Sulte 730, Miami, Florida 33129,
ARTICLE V - Managemsent/Members:

The Limited Llability Corpany shall be manager-managed.
ARTICLE VI - Registered Agenk?

The registered agent for service of process on the Limited Liability Company shall be
SKRLD, Inc., 201 Alhambra Clrcle, Suite 1102, Corai Gables, Florida 33134,

Oscar R. Rivera, Esq.
201 Alhambra Circle, Suite 1102
Coral Gahles, Florida 33134
(305) 442-3334

IN WITNESS WHEREOF, the undersigned hereby affirm under the penaliies of
that the facts stated hereinabova are true and have executed this instrument as of

perjn
this I@'day of December, 2005. m

Oscar R. Rivera, as authorized
Representative of the members of the

Limited Liabllity Company

ACCEPTANCE OF DESIGNATION OF REGISTERED AGENT

Having been named to accept service of process for the above stated Limited Liability
Cormpany, SKRLD, Inc. states that it is familiar with and hersby agrees to act in this

capacity, and agrees o comply with the obligetions of sald position.
p._‘
%m
I

50

o
Dated this 15_‘ day of December, 2005.

Lt I

SKRLD, INC., Reglstered Agent.
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