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5.1

ARTICLES OF ORGANIZATION
aF
BMSIGGE, LLC
= Florida limited liability company

The name of the limited Hability company is BMSIG GP, LLC (the “Company™).

The mailing address sod street address of the principal office of the Company is
1501 Collins Avenue, Third Floor, Migmi Beach, Florida 33139,

The name and street address of the mgim?agcnt of the Company are:

Jahn C. Spmberg, P.A.,

a Florida professional service corporation
200 Sauth Biscayne Boulevard
Suite 2500
Miami, Florida 3313}

The Company shall he managed by its managing members. The names and
address of the managing mambers of the Company are as follows:

Constructs, Inc. BMSIG Manager, Inc.,

1501 Collina Avenue a special purpose managing member

Third Floor 1501 Collins Avenue S

Miammi Beach, Florida 33139 Third Floor T
Miami Beach, Florida 33139

Merlux One Company

520 Brickell Key Drive

Suite 0-305 ' - P

Miamd, Florida 33131 =

Notwithstanding any other provision of these Articles of Orpanization to the
confrary, Articles 5.1, 5.2 and 3.3 herein ghall apply and govern and shall not be
amended for so long as that certain mezzanine loan {(the "Loan™ in the original
principal amount of $13,640,000 made by Carbon Capitai, Ine. (the "Lander') to
Brickell Main Street Management, Ltd.,, a Florida limited partnership, BMS
Investors Group, Lid., a2 Flordda Hmited partnarship ("BMS™), Cap Ferrat
Holdings Lid., 2 Florida Umited partnership, and Fittipaldi Executive Center I,
L1.C, a Florida Lmited liability company {collectively, the "Co-Borrowers™),
remains outstanding and not indefeasibly paid in full, When the Loan is no longer
ouistanding and has been indefeasibly paid in full, Articles 5.1, 5.2 and 5.3 hersin
ghall no longer remain in effect and shall be null and void; provided, however,
that unfil] such time, Articles 5.1, 5.2 and 5.3 hercin shall govern over any
provision in these Articles of Organization.
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5.3

Notwithstanding any other provisions of these Atticles of Organization to ihe
coptrary, the nature of the business and the purposes to be conducted and
promoted by the Company is to (a) own, hold, sell, assign, transier, pledge and
otherwise deal with all or any portion of the general partner interest issued by
BMS to the Company (such general pariner interest, the "Interest"), which general
partner fnterest represents the sole general partner interest in BMS az of the date
hereof, (b} engage solely in the activity of acting as the general partner of BMS
whose sole purpose is to own limited pariner interests in Bricksll Main Street,
LLLP, f/k/a Brickell Main Street, Ltd. (the "Qperating Partnershin™) and (o) do
any and all things incident thereto of in ¢onnection therewith.

Notwithstanding any other provisions of these Articles of Organization to the
conirary, for 50 long as the Loan remains outstanding and not indefeasibly paid in

permitted or required otherwise by the Loan Documents (a8 hercinafier defined)
or with the prior approval of the Lender:

(2}  Cerigin Prohibited Activitigs. The Company shall only cause BMS
to incur indebiedness in an amounnt necessary o meel “its
obligations with respect to the Interest. The Company shall not,
and shall not canse BMS to, incur, assume or guaranty any other
indcbtedness, except as otherwise permifted under the Loan
Documents or with the prior approval of the Lender; provided,
however, that notwitbstanding anything fo the contrary in Anicle
5.2 or this Anticle 5.3, neither the execution and delivary by the
Company, in its capacity as general partner of BMS, of that certain
Contribution Agreement by and among the Operating Parmership
andd the Co-Borrowers nor the causing by the Company of BMS {o
perform its obligations under such Contribution Agreement shall
be deemned to constituie a vielation of Article 5.2 or this Article
5.3. The Company shall not canse BMS to dissolve, liguidate,
merge or sell ail or subsiantally all of ifs assets, or voluntarily
commence a case with respect to itself, or cause BMS to
voluntarily commencs g case with respect fo itzelf, ag debior, under
the Federal Bankroptoy Code or any similar federal or state statte
without the ynanitous consent of the managing members of the
Company, including the special pirpose managing member of the
Company. No amendment may be made to Agticle 5.1, Asticle 5.2
or this Article 5.3 or to the Company's Operating Agreement,
without first obtaining the approval of the Lender. Ilnless
otherwise approved by the Lender, there shall be no retun of
Invested Capital {as defined in the Operating Apreement) fo the
Members, no remum on  Invested Capital to  the
Members, no distributions of Available Cash (as defined in the
Qperating Agreement) to the Members and no paymenis or
distributions to Members or affilistes of Members of any nature
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whatsoever (but excluding capital contributions by the Company to
BMS), including, without limitation, the payment of affiliate fees.

In ification. Any indemmification of the Company’s
members, or of those individuals who served as managers of the
Company prior to the effective date of these Articles of
Organization, shail he fully snbordinated to the Loan and such
indemnification shall not copstituie & claim azainst the Company
in the event that cash flow necessary fo pay holders of such
obligations iz insufficient to pay such obligations.

gss Co ts. In order to preserve and ensure its
separate and distinet identity, In addition to the ather provisions set
forth in these Articles of Organization, the Company shall conduct
its affairs in accordance with the following provisions:

(i} 1t shall establish and maintain an office through which its
business shall be conducted separate and apart from those
of its affillates o, if it shares office space with iis affiliates,
it shall be allocated, fairly and reasonably, any overhead
and expense for shared office space.

{ii} It shall not own any asset or property other than the Interest
and such other property and asseis as are incidental to the
conduct of the business of the Company as provided in
Article 5.2, ,

e

(i) It shall not engage, divectly or indirecily, in any business
other than the business of the Company as provided in -
Asticle 5.2 and it shall conduet and operate its busmm.s zs

presently conducted and operated.

(iv)  Its Managing Members shall hold appropriate meetings (or’

act by written consent) to suthorize all appropriate limited

liability company actions, and in authorizing such actions; -

shall observe all legal formalities.

¢v) It shall pot enter info any contract or agresment with any
affiliste of the Company or any coustifusnt party of the
Company except upon ferms and conditions that are
commercially reasonable and substantially similar to those
that would be available on an arms-lengih basis with
unrelated third parties.

{vi) I has not incurred and shall not incur any Indebtedness,
and ehall not permit BMS io incur any indebtedness,
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(vii)

{viil}

(ix)

(x}

(xi}

secured or unsccured, direct or indirect, absclute or
contingent (including guaranteeing any obligation), other
than {A) the Loan, (B) trade payables or accrued cxpenses
incurred in the ordinary course of the business with trade
creditors and in amounts as are nonpal and reasonsble
under the circumstances and {C) such reasonable affiliate
indebtedness relating to its or BMS's operating expenses
incmred in order that they may comply with the
separateness and other raquirements of Articles 5.2 and 5.3,
or the separatencss and other requirements set forth in
Paragraphs 7.2 and 7.3 of the Certificate of Limited
Partnership of BMS, as the case may be, provided that all
such affiliste indebtedness shall at al times be fully
subordinate to the Loan. No indebtedness, other than ths
Loan, may be securest (subordinate or pari passu)} by all or
any portion of the Inferest or those assets of BMS that are
pledped to secure the Loan. _

1t has not made and shall not malce any loans or advances 1o
any third pany including any affiliate of the Company or
constituent party of the Company and shall not acquire
obligations or securities of its affiliates other than the
Inferest.

It is and shall remain solvent and shall pay its debts and
liabilities {including, as applicable, shared personnet and
overhead expenges) from its assets as the same shall
become due.

It has done or caused fo be done and shall do 2ll things
necessary (o observe organizetional formalities and
preserve its existence, and it shall not amend, modify or
otherwise change these Articles of Organization or the
Operating Agreement of the Company without the prior
written consent of the Lender. .

It shall maiptain all of itz books, records, ﬁnanéial
statements and bank accounts separate from those of its
affiliates and any constifuent party and the Company shall
file its own separate tax retwns. i shall maintain its ‘nnaks,
records, resolutions and agreements as official records.

It shall be, and at all times shall hold itself out to the pubhc
as, a legal entity separafe and distinct from any other entity
(including any affiliate of the Company or any canstituent
party of the Company), shall comect any known
misunderstanding regarding iis sfaius 38 a separate entity,

HO3000305633

LIURIRY

5, @



FILE No.333 10-28 *03 14:18

HO3000305633

\TITINESITI# 64155 v 5

ID:BILZIN.SUMBERG FAK: PoE B, 9 ~

(xid)

{xiti)

(xiv}

(xv)

{xvi}

{xvib)

shall conduct and operate its business in its own name,
shalf not identify itself or any of its affiliates as a division
or part of the other and shall maintain and utlize separate
stationery, invoices and checks.

Ti shall maintain adequate capital for the normal cbligations
reasonably foresesable in & business of its size and
character and in Hght of {15 ocontemplaied business
operations.

Neither the Company por any counstituent party shall seek
or permit the dissolution, winding up, lquidation,
consofidation or merger in whole or in part, of the
Company, or acquire by puxchase or otherwise all or
substantially all the business or asseis of, or, with the
exception of the Interest, any stock or other evidence of
beneficial ownership of any other person or entity.

fi shall not commingle the fimds and other asssis of the
Company with those of any affiliate or constiment party, or
sny affiliate of any constituent party, or any other person.

Tt has and shall maintain its assets in such a manner that it
shall not be costly or difficult to segregate, ascertain or
identify its individual assei or asssts, as the case may be,
from those of any affiligic or constituent party, or any
affiliate of any constituent party, or any other person.

It shall pay any Hahilities out of its own funds, including
salaries of any smployess.

The Company shall maintain a sufficient number” of
employess in light of its contemplated business operations,
or if it shates employces with any affiliate, it shall be
allocated, fairly and reasonsbly, any overhead and expcnse
for such shared employee(s).

(xvii{} The Company shall not puarantee or become obhga,ted fo

{xix)

(xx}

the debta of any other entity or person. i

The Company shall have 2 managing member which shail
be organized to be a single purpose, "bankruptcy remote”
entity.

With the exception of BMS, the Company shall not form,
acquire or hold any subsidiary entity.

HO3000305633
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(xxiy The Company chall cause BMS to comply with the
provisions of Anticle 21 of iis limited parmership
agrecment.

(xxii) T shall not pledge its assets and does not and shall not hold
itself out o be responsible for the debia or obligations of
any other person.

Yoting. When voling on matiers concerning BMS,
notwithstanding that BMS is not then insolvent, the Company shall
take into account the interest of BM&'s creditors, as well as those
of BMS's members, to the maximum extent consistent with
applicable law.

Digsohition.

8 The Company shall have one special purpose managing
member with at least a one-half percent {.5%) membership
interest in the Company and that complies with the special
purpose provisions contained in Article X¥ of the Articles
of Incorporation of such special purpose managing
member.

(i)  The Company shall not terminate or dissolve solely as a
consequence of the bankxuptcy or insolvency of ofie’ or
more of the managing members of the Company but the
Cormpany shall continue so long as there remains 2 soivynt
managing member of the Company.

(ili}  Subject to applicable law, dissolution of the Company sﬁ;all
not occwr 50 lopg as the Company remains owner of ail or
part of the Interest.

{ivi  Upon the dissociation or withdrawal of the special purpose
managing member from the Company or the bankzuptoy,
insolvency or liguidation of the special purpose mangaging
member, the Company shall appoint a new special purpose
managing member and deliver an acceptable non-
consolidation opinjon to the ILender concemning, as
applicable, the Company, the new speciel pupase
managing member and its owners.

Certai i emiring Unanimous Cansent of the

Members, The unanimous consent of all managing members
{including that of the special purpose managing member) shall be
required for the Company to: (i) flle or consent to the filing of any
banloupicy, ipsolvency or reorganization cas¢ or proceeding;
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mstiruts any proceedings wnder zny applicable insplvency law or
otherwise seck any relief under any laws relating to the refief fom
dehis or the protection of delvtors penerally, in each csse relating to
either the Company; () seek or consent to the appointment of a
receiver, liguidator, assignee, trusice, aequestrator, custodisn or
eny similar offfeial for the Company or & snbstantial portion of the
assets of the Company; (iif) make any assignment for the benefit af
the Company’s craditors; or (iv) teke my acton in furdiersnce of
the foregoing.

For purpose of Anicles 5.1, 3.2 sl 3.3 berely, ihe following tooms shall have the
following meanings:

N Wit ﬁg’:‘»
sxecuted this 78 day of Optoher, 2003,

WANTIDTNF 64159 v 3

"affiliate™ meaxe wny person controlling or contratied by or under common
control with the Campany, including, without limitstion (i) sy person
who has & familial relationship, hy blaod, marriage or otherwise with any
director, officer or employee of the Company or any affiliate tercof and
(i) any person which receives compensation for administrative, logal or
seoamting services from the Company or any affiliste. For purposes of
this definition, "control* when used with respect 10 any specified person,
jueans the power to direet the management and policies of such person,
direetly or indirectly, whethor through the ownepship of voting seciuifies,
by comizact or atherwise; and the terms “controlling” and “controlied”
have meanings comrolative to the foregoing.

"Lasn Dacuments” mesns thet certain loan agrearment entered into by and

amnong the Lender, the Co-Borowars and cerfain ghayantors of the Loan
goveming the terms and conditions of the Loar logether with such other -
documents a5 evidenes the Laay and/or are entered into In connection w:th

the Loan,

“petaen” means any individual, corporation, partmership, limited Hability
company, foint venture, association, joint siock company, trust (including -
any heneficisry therecf), unincorporated organizaiion, or government or
any agancy or palitics] subdivision thereof.

8 WHEREOF, these Asticles of Organization of the Company have besn

Constrocta, Ine., 8 Delaware comoration, 8 Member
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ACCEPTANCE OF APPOINTMENT
AS REGISTERED AGENT

The undersigned, as President and on behalf of John O, Sumberg, P.A, a Florida
professional service corporation {the "Comporation™), which has been designated as vegisterad
agent for BMSIG GP, LLC, a Florida limited lability company, in the foregoing Articles of
Organization, hereby agrees that the Corporation will accept service of process for and on behalfl
of BMSIG GP, LLC, and that the Corporation will comply with any and ali laws relating to the
complete and proper performance of the dutiss and cbligations of a registered agent of a Florida

limited lability company.
Dated: as of October &8 , 2003, John C. Sumberg, P.A., a Florida professionat
service oo ion, a8 Registered Agent
By:
Jobn &. %;dﬁerg, President
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