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ARTICLES OF AMENDMENT TO
ARTICLES OF ORGANIZATION
oy
NRPII ASSOCTATES GP, L1.C
FIRST: The name of the limited liability company is NRPT Associates GP, L,,LC (th:
"Company™). o c,:
I""'-
SECOND:  The dufe of filing of the Articles of Organization of the Company was M;mh 26"
2003. o5 o=
[ R fas!
THIRD: The following amendment to the Articles of Organization, was adoptcé;hy the &
Company: Eiwe : C.’.‘

The Articles of Orpanization of the Company are hereby amended by the gglchtmﬁﬂ
of Articles 5.1, 5.2, 5.3 and 5.4 as follows:

"5.1  Notwithstanding anything to the contrary sget forth in these Aricles of
Chrpemization, Articles 5.1, 5.2, 5.3 and 5.4 herein shall apply and govern for so long as
NRPI Partners, LLLE, a Florida limited lahility limited parinership, and NRPI GP,
LLLP, a Plorida limited liability limited partnership (collectively, the the "Borrowers™)
are borrowers under that certain mezzanine loan (the "Loan") in the ariginal principal
amount of $17,430,000 made by Lehmean Brothers Holdings Inc. d/b/a Lehman Capital, a
division of Lehman Brothers Holdings Ine. ("Lender") to ihe Borrowers pursuant 1o that
certain Loan Agreement dated on or ghout May 22, 2003 by and among Lender and the
Borrowers, 'When the Borrowers are no longer borrowers under the Loan, Asticles 5.1,
3,2. 5.3 and 5.4 shell no longer remain in effect and shall be null and veid; provided, that
umil =uch time, Articles 5.1, 5,2, 5.3 and 5.4 shall govern over any provision in these
Articles of Organization.

52  The purpose of the Company is to (i} acquire, own, pledge, hold, manage, operate,
sell or otherwise dispose of and/or mortgage or otherwise encurnber or barrow against all
or any part of a general partner's inierest in NRPII Associates, LLLP ("NRPII") and (ii)
do any and all things incident thereto or in connection therewith (including, without
limilalion, serving as general partner).

53  For as long as the Loan remains outstanding and not paid in full, the Company
shall comply with the following provisions, unless expressly permitted or requived
atherwise by the Loan Agreement and such other documents evidencing the Loan (the
"Loan Dracumenta™)

(a8}  Independent Mansger, The Company shall have at least one "Independent
Manager." An "Independent Manager” shall mean a person who is not af the time of
appointment and has not been al any time during the preceding two (2) yours: (1) a
member, manager, pattner, officer or cmployee of the Company, NRFPII, the Borrowers
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or any affiliate of them; (2) a custamer, supplier or other person who derives more than
10 percent of its purchases or vevenues fiom activities with the Company, NRPTI, the
Borrowers or any affiliate of them; (3) a person oy entity controlling or under common
eontrol with any such member, manager, partner, customer, supplier or other person; or
{4) a member of the immediate family of any such member, manager, partner, officer,
employes, customer, supplier or other person. Upon the dissociation or withdrawa] of
the Independent Manager as a manager of the Company, the member(s) shall appoint the
replacement i{ndependent Manager who meeis the foregoing criteria.  The initial
Independent Manager of the Company shall be Julio L. Guardado. (As used hergjn, theo

term “confrol™ means any possession, directly or indirectly, of the power to direct or?

cauge the direclion of management, policies or activities of a person or entity, Whether=:
through ownership of voting securities, by contract or otherwise.) i —
U w2

G

(b) Subordination of Indemnification Obligations. The Company's ohligation, i
any, to indemmify iis members, managers, represeniatives, employees or agéhis, o
represeniatives, employees or agents of the members, shall be filly suhordinatéd 10 the-
Loan and the Loan Dacuments and shall not constitwte a claim against it in the sVeRt thay)
cash flow in excess of amounts necessary to pay holders of the Loan is insufficieft to pay
such obligations.

{c) Certain Actions Reguirng : : anagers. The
unanimous vote of 4l] of the members and managers of the Company, including the
Independent Manager, shall be required in order fo (1) take any action that might cause
the Company and/or NRPII to hecome insolvent; (2) commence any case, proceeding ot
other action on behalf of the Company and/or NRPII under any existing or future law of
any jurisdiction relating to banlauptcy, insolvency, reorganization or relicf of debtors; (3)
institute a proceeding to have the Company and/or NRPII adjudicated as banlaupt or
insolvent; (4) consent to the institution of bankruptey or insalvency proceedings against
the Company and/or NRPI; (5) file a2 petition or comsent to a petition secking
reorgamization, arrangement,  adjustment, winding-up, dissclution, composition,
liquidation or other relief an behalf of the Company and/or NRPIY under any federal or
gtate law relating fo baplouptey; (6) scck or consent to the appointment of a receiver,
liquidator, assignee, trustee, sequestrator, custodian or any similar official for the
Company and/ar NRPII or a subsiantial portion of its properties; (7) make any
assignment for the benefit of the creditors of the Company and/or NRPIL; (8) fail to
defend, oppose, coniest or ohject to the institution of bankruptey or insolvency
procoedings against the Company and/or NRPII; (9) dissolve or liquidate or cause NRPL
to dissolve or liquidate; (10) amend Articles 5.1, 5.2, 5.3 or 5.4 herein or canse NRPII to
smend Articles TV and XU of its Limited Liability Limited Partnership Agreement or
(11} take any action in furtherance of any of the foregoing.

(d) Separateness Provisions. The Company shall not (1) engage in any husiness
or activity ather than as set forth in Article 5.2; (2) fail to pay its debis and liabilities
from its assets as the same shall become due, subject to the Company's right to dispute
the amount or payment date of any debr or liahility; (3) merge into or consolidate with

oie g
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any person or entity, or dissolve, terminate, Jiquidate in whole or in part, transfer or
otherwige dispose of all or substantially all of its asseis or change itz lsgal siructure,
without in each case, the consent of the Lender; (4) fail to observe all organizational
formalities, or fail to preserve ite existenco as an eatity duly arganized, validly existing
and in good alanding (if applicable) under the applicable laws of the juriediction of iis
organization or formation, or, without the prior written consent of the Lender, amend,
modify, terminate or fail to comply with the pravisions of its organizational documents
as same may be further amended or supplemented, if such amendment, modificatioi
iermination or failure to comply would adversely affect its ability to perform i§
obligations under the Loan Documents; (5) own any subsidiary or make any investment
in any otfer entity without the consent of the Lender; (6) commingle its assets;with ihg
assets of any other entity; (7) incur any debl, secured or unsecured, direct or cgfiting
{including guaranteelng any obligation), other than in connection with (A) the Loan,
that certain loan made to New River Phase II, LLLF, a Florida limited liabilify limitesh
parinership, by Bank of America, N.A, in the principal amount of 558,800,000 %E *Bods
Laan™ and (C) operational indebtedness incyrred in the ordinary course of busipgss wifi?
trade creditors, provided such indebiedness is paid when due; (8) fail to maintain its
records, books of account, bank accounts, financial etaiements, accounting records and
other entity documents separate and apart from those of any other entity; except that the
Company’s financial position, assets, liabilities, net worth and cperating resulis may be
included in the consolidated financial statemenis of an affiliale, provided that such
consolidated financial statements contain a footnote indicating that the Company 15 a
separate Jegal cntity and that it maintains separate books and records; (9) enter into any
contract oy agreement with any general pariner, member, sharcholder, principal, affiliate,
or guarantor of the obligations of the Company, or any affiliate of the foregoing, except
upon terms and conditions fhat are intrinsically {air, commercially reasonable and
substantially similar to those that would be available on an arm’s-length basis with
unaffiliated third parties other than any general partner, member, sharcholder, principal
or affiliate thereof or as provided by the documents evidencing the Loan and the BoA
Loan; (10} sek the dissolution of the Company; (11) mamtain its assets in such a manner
that it will be costly or difficult to segregats, ascertain or identify its individual assets
from those of any ather entity; (12) hold itzelf out to be responsible for the debis of
another person oy entity except pursnant to the Loan and the BoA Loan; (13) make any
loans or advances to any eutity; (14) fail o file its own tax refurns or file a consolidated
federal income tax retarn with any entity (unless prohibited or required, as the case may
be, by applicable law); (15) fail either to hold itself out to the public as a legal enfity
separate and distinst from any other entity or person or o conduct its busincss selely in
its own name in order not (A) to mislead others a3 1o the Identity with which such other
party is transacting business, or {B) to suggest that the Company is responsible for the
debts of any third party (including any general parmer, member, sharcholder, principal or
affiliate thereaf) except pursuant to the Loan Decuments or the documenis evidencing
the BoA Loan; (16) fail to maintasin adequate capital for the normal obligations
reasonably foreseeable in a business of its size and character and in light of its
contemplated business operations; (17} f3il fo mainiain its own separaie stationery,
invoices und checks bearing its own name; (18) fail to pay the salarics ol ils own
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employees; (19) fail to maintain a sufficient number of employees in lipht of its
contemplated business operations; (20) fail to allocate shared expenses (including,
without limitation, shared office space and services performed by an employee of an
affiliale) among the enlities sharing such expenses and to use separate gtationery,
invoices and checks; (21) apree to, enter into or consummate any transaction which
would repder the Company unable to fivnish a cerfification that (A) the Company is

a "employee benefit plan” as defined in Section 3(3) of ERISA, which is subjedt.to Titte
1 of ERISA, or a "governmental plan® within the meaning of Section 3(32) of ERISA, {BJ,
the Company is not subject to state stajutes regulsting investments and qumar:jv
obligations with respect to governmental plans; and (C) one or more of the foilawing,
circumstances is trie: (a) equity inlersets in the Company are publicly offered securities™
within the meaning of 2% CF.R, § 2510.3-101(b)(2), (b) less than 25 percenfizf r:acﬁ"
ontstanding class af equity interests in the Company are held by "benefii plan lmrcstnrsw
within the meaning of 20 CF.R. § 2510.3-101(£)(2), or (c) the Company qualifies as |
"operating company” or "real estate aperating compeny" within the meaning of 29 C.F.R.
§ 2510.3-101(c) or (e) or an Investment company registered under The Mnvestment
Company Act of 1940; (22) subject to Article 5.3(c)(5), file or consent to filing any
petition, sither voluntary or involuntarily, to fake advantage of any applicable inzolvency,
bankrupicy, liquidation or reorganization statute, or make an assignment for the henefit
n;‘ creditors; or (23) fail to correct any known misunderstanding regarding its separaie
identity,

(34

(e}  Disgglutign. Subject to Article 5.3(c)(5), the vote of the Member holding
s majority of the percentage interest in the Company is sufficient to continue the life of
the Company if an event occurs which causes the dissolution of the Company. If the
required consent of the Member to continye the Company is not obisined, the Company
will not liquidate the collateral securing the Loan {except as permitied under the Loan
Documentsy without the consent of the holder of the Loan. Buch holder may continue io
exercise gll of its rights under the Loan Documents and will be able to retain the
collateral securing the Loan until the Loan has been paid in full or atherwise completely
discharged.

54  The membership interest of the Member in the Company is a "security” govemed
by Article 8 of the Uniform Commercial Code in effect from time to time in the State of
Florida.

FOURTH:  All other provisions of the Articles of QOrpanization, of the Company shall remain
in fall force and effect without any modification thereaf,
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N WITNESS WHEREOCF, the undersigned has dyly execufed these Articles of
Amendment to the Articles of Organization as of the 14th day of May, 2003.

nyﬂil M. Tracy, a Mm&@ér A

So v
-—

By:
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