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ARTICLES OF AMENDMENT TO
ARTICLES OF ORGANIZATION

OF
NEW RIVER H GP, LLC =
z
FIRST: The name of the limited liability company is New River II GP, LLE (th
"Company“) T}- -
E}."— -
SECOND:  The date of filing of the Articles of Organization of the Company was la 1fﬁi'y 8.
2003, -
L
THIRD: The following amendment to the Articles of Organization, was adapted bg the
Company: 3~

The Artlicles of Organization of the Company are hereby amended by the addition
of Articles 5.1, 5.2, 5.3 and 5.4 as follows:

“§ 1 ‘Notwithstanding anything to the contrary set ferth in these Anicles of
Organization, Arficles 5.1, 5.2, 5.3 and 5.4 herein shall apply and govern for so long as
NRPI Partmers, LLLP, a Florida limiled liahility limited partnership, and NRPII GP,
LLLP, a Florida limited tiability limites]l partnership (collectively, the "Borrowers"), are
borrowers under that certain mezzanine loan (the "Loan™) in the original principal amount
of $17,430,000 made by Lehman Brothers Holdings Inc. d/b/a Lelunan Capital, a division
of Lehman Brothers Holdings Inc. ("Lender™) to the Borrowers pursuant to that certain
Loan Agreement dated on or about May 22, 2003 by and among Tender and the
Borrawers, When the Barrowers are no longer borrowers under the Loan, Arficles 5.1,
5,2, 5.3 and 5.4 shall no longer remain in effect and shall be null and void; provided, that

until such time, Articles 5.1, 5,2, 5.3 snd 5.4 shall govern over any provision in these
Adticles of Organization.

5.2  The purpose of the Company is 10 (i) acquire, own, hiold, manage, operate, pledge,
sell or otherwise dispose of and/or mortgage or clherwise encumber or borrow against all
or any part of a general pariner's interesi in NRPIT Investors, LLLP ("NRPI") and 2
general partmer's interest in NRPII Ventures, LLLP ("Ventures™) and (ii) do any and all

things incident thersto or in connection therewith (including, without limitation, serving
as geneval pariner),

5.3  For as long as the Loan remains outstanding and not paid in full, the Company
ghall comply with the following provisions, unless expressly permitied or required

olherwise by the Loan Agreement and such other documents evidencing the Loan (lhe
"] oan Documents™):

() Independent Manaper. The Company shall have at least one "Independent
Manager." An "Independent Manager" shall mean a person who is not at the time of
appointment and has not been at any time during the preceding two (2) years: (1) a
member, manager, pariner, officer or employee of the Company, either of the Barrowers,
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NRPII, Ventures or any affiliate of them; (2) a customer, supplier or other person who
derives more than 10 percent of its' purchases or revemues from aclivities with the
Comipany, sither of the Borrowers, NRPYI, Ventures or any affiliate of them; (3) a gerson
or entity controlling or under common confrol with any such member, manager, pdrtner,

customer, supplier or other person; or (4) 2 member of the immediate family of anyzsuch
member, manager, partner, officer, emplayes, customer, supplier or other person. Upon
the disscciation or withdrawal of the Independent Manapger as a manager of;:chc
Company, the member(s) shall appoint the replacement Independent Manager who mgets
the foregoing criteria. The initial Indepindent Manager of the Company shall be T ulm'L .

Guardado. (As used berein, the term "conirol" means any possession, dlmctly(-ur'_

indirectly, of the power to direct or cause the direction of management, policiesSor
activities of a person or entity, whether through ownership of veting securities, by
contract or otherwise.)

(b) Subardination of Indemnificition Qblications. The Company’s obligation, if
any, to indemmify its members, manapers, representatives, employees or agents, or
representatives, employees or agents of the members, shall be fully subordinated to the
Loan and the Laan Documents and shall not constitute a claim againat it in the event that

cash flow in excess of amonnts necessary to pay holders of the Loan is insnfiicient fo pay
such obligations.

(c) Certain Actions Requiring Vote of all of the Members and Managers. The
unanimous voite of all of lhe members and managers of the Company, including the
Independent Manager, shall be required in order fo (1) take any action that might cause
the Company and/or NRPI and/or Ventures to becomne insolvent; (2) commence any
case, proceeding or other action on behalf of the Company and/or NRPIT and/or Ventures
under any existing or fulure law of any jurisdiction relating to bankruptey, insolvency,
reorganization or relief of debtors; (3) institute a proceeding to have the Company and/or
NRPII and/or Ventures adjudicated as bankrupt ar insalvent; (4) consent to the institution
of banlauptey or insolvency proceedinpgs against the Company and/or NRPII and/or
Ventures; (5) file a petition or consent {o a petition seeldng reorganization, arrangement,
adjustment, winding-up, dissolution, composition, liquidation or other relief on behslf of
the Company and/ar NRPII and/or Ventures under any federal or state law relating to
bankmptey; {6) seek or consent to the appointment of a receiver, liquidator, assignes,
trustee, sequestrator, custodian or any similar official for the Compeny and/or NRPII
and/or Ventures or a substantial portion of its properties; (7) make any assignment for the
benefit of the creditors of the Company and/or NRPII and/or Ventures; (8) fail to defend,
oppose, contest or ohject to the institution of bankrupicy or insolvency proceedings
against the Company and/or NRPI and/or Ventures; (9) dissolve or liquidate or cause
NRPT and/or Ventures to dissolve or liguidate; (10) amend Articles 5.1, 52, 5.3 or 5.4
herein or canse NRPH and/or Ventures to amend Ardicles IV and XII of its Limited

Liability Limited Parmership Agreement or (11) take any action in fortherance of any ol
the foregoing.

(d) Separateness Provisions. The Compeany shall not (1) engage in any business
or activity oiher than as set forth in Article 5.2; (2) fail to pay its debts and liahilities
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from its assets as the same shall become due, subject to the Company's right to dispute
the amount or payment date of any debt or liability; (3) merge into or consolidate with
any person or eniity, or dissolve, terminate, liquidate in whole or in past, transfer or
otherwise dispose of all or substantially all of iis assets or change its lega! structure]
without in each case, the consent of the Lender; (4) fail to observe all arganigitionals
formalitics, or fail to preserve its existence as an entity duly organized, validly éxisting™
and in pood standing (if applicable) under the applicable laws of the jurisdictiod of ita
organization or formation, or, without the prior written consent of the Lender, fnend,
modify, terminate or fail to comply with the provisions of its organizational dcxaij_?__léms, -
a5 same may be further amended or supplemented, if such amendment, modification, o
termination or failure to comply would adversely affect its ability lo perfofai its o>
obligations under the Loan Documents; (5) own any subsidiary or make any invegiment A
in any other entity without the consent of the Lender; (6) comamingle its assets with the
aseefs af any oiher entity; (7) incur any debt, secured or unsecured, direct or contingent
(including pnaranteeing any obligation), other than in connection with (A) the Loan, (13)
that certain loan made to New River Phase II, LLLP, a Florida limited liability limited
partnership, by Bank of America, N.A. in the principal amount of $58,800,000 (the "BoA
Loan™) and (C) operational indebtedness incurred in the ardinary course of business with
trade creditors, provided such indebtedness is paid when due; (8) [ail to maintain its
records, books of account, bank accounts, financial statements, accounting records and
ather entity documents separate and apart from those of any ather entity; except that the
Company’s financial position, assets, liabilitics, net worth and operating results may he
included in the consolidated financial statements of an affiliate, provided that such
consolidated financial statements contain a footmote indicating that the Company is a
separate legal entity and that it maintaina separaie books and records; {9) enter into any
caniract or agreement with any general pariner, member, shareholder, principal, affiliate,
ar guarantor of the obligations of the Company, or any affiliate of the foregoing, cxcept
upon terms and conditions that are intrinsically fair, commercially rcasonable and
substantially similar to those that would be available on ap arm’s-length basis with
unaffiliated third parties other than any general pertner, member, sharehalder, principal
or affiliate thereof or as provided by the documents evideneing the Loan and the BoA
Loan; (10) seek the dissclution of the Company; (11} maintain its assets in such a manner
that it will b costly or difficult to segregate, ascertain or identify its individual assats
from those of amy other entity; (12) hold itself out to be responsible for the dehts of
another person or entity except pursuant to the Loan and the BoA Loan; (13) make any
loans or advances to any entify; (14) fail to file its own tax retnms or file a consolidated
federal income tax return with any entily (unless prohibited or required, as the case may
be, by applicable law); (15) fail either to hold itself out to the public as a legal entity
separate and distinct from any other entity or person or to conduct its husiness solely in
its own name in order not (A) to mislead others as to the identity with which such ather
party is transacling busineas, or (B) 1o suggest that the Company is responsible for the
debts of any third party {including any general partner, member, shareholder, principal or
affiliate thereof) except pursuant to the Loan Documents ar the documents evidencing
the BoA Lean; (16) fail to maintain adequate capital for the normal obligations
rcasonsbly foreseeable in a business of its size and character and in light of its
confemplated business apergtions; (17) fall to maintain its own separate stationery,
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invoices and checks bearing its own name; (1R) fail to pay the salaries of itr;j m!zrn‘gf5
employees; {19) fail to maintain a sufficient number of employees in light of its=%S
contemplated business cperations; (20) fail o allocate shared expenses (molndmg, -
without lmitation, shared office space and services performed by an smpleyea of an o
afiiliale) among the entities sharing such expenses and {o use separaie statlp?mry,
invoices and checks; (21) agree to, enter into or consummate any transaction Which —
would render the Company unable to furnish @ certification that (A) the Company & not X

an "emnployee benefit plan” as defined in Section 3(3) of ERISA, which is subject to=Title
T of ERISA, or a "gavernmental plan” within the meaning of Section 3(32) of ERISAZ(B)
the Company i8 not subject to stafe statntes regulating investments and fiduciary
obligations with respect to governmental plans; and (C) one or more of the following
circumstances is true: (a) equity interests in the Company are publicly offercd securities,
within the meaning of 29 C.F.R. § 2510.3-101(b)(2), (b) less than 25 percent of each
cutstanding class of equity interests in (he Company arc held by "benefit plan investors”
within the meaning of 29 C.F.R. § 2510,3-101(£(2), or (¢} the Company qualifics as an
"operating company” or "real estate operating company" within the meaning of 20 CF.R.
§ 2510.3-101(c) or {e) or an investment company registered vunder The Invesimeni
Company Act of 1940; (22) subject to Article 5.3(c}(5), file or consent to filing any
petition, either voluntary or involuntarily, to take advantage of any applicable insalvency,
bankruptey, liquidation or reorganization statute, or make an assignment for (he benefit

of ereditors; or (23) fail fo correct any known misunderstanding reparding its separate
identity.

o
(&)

() Dissolntion, Subject to Article 5.3(c)}(5), the vote of the Member is
sufficient to continne the life of the Company if an event occurs which causes fhe
dissolution of the Company. IF the required consent of the Member to continue the
Company is not obtained, the Company will not liquidate the collateral securing the Loan
(except as permitted under the Loan Documents) without the consent of the holder of the
Loan. Such holder may coniinue to exercige all of its rights under the Loan Documents
and will be able to retain the collateral securing the Loan until the Loan has been paid in
full or otherwise completely discharged.

54  The membership interest of the Member in the Company is a “security” governed
by Article B of the Uniform Commercia] Code in effect from time to time in the State of
Florida,

FOURTH:  All other provisions of the Articles of Organization, of the Company shall remain
in firll force and effect without any modification thereof.
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N WITNESS WHEREOF, the undersigned has duly executed these Atticles
Amendment to the Articles of Organization as of the 14th day of May, 2003,
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