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Pursuant to the provisions of Section 608.411, Florids Statutes, WINDMOOR <) e
PP

PROIECT, LLC, a Florida limited liability company, hereby adopis the foliowing
Articles of Amendment to its Articles of Orgarnization filed on the 23™ day af Octaober,
2002:

FIRST: ARTICLE HI -- PURPOSE is amended by deleting the text of Article HI
in its antiraty and substituting the following in fleu thereof:

The purpase of the Limited Liability Company Is ftmited solely to (I} owning, haolding,
financing, selling, demslishing, developing, constructing, leasing, transferring,
exchanging, operating and managing the res| property jocated at 1861 NW South
River Drive, Mlarni, Flarida, and more particularly described on Exhibit A (the
maraperty”), and any other lawful purpase related to the Property, and (Il) transacting
any and all lawful business that Is incident, necessary and appropriate to accamplish
the foregoing. The Limited Liability Company shall also have the rights and powers
as shall be provided by Florida Statutes, Chapter 608, and specifically Section
608.404, as presently enacted and as it may from time to time be amended, to the
extent not inconsistent herewith.

3.1 This Article III is being adopted to comply with certaln provislons
necessary to gualify the Company as a "special purpose” entity.

3.2 Notwithstanding anything to the cantrary In these Articles of
Crganization or in any other docurnent governing the formation, management or
operation of the Cornpany, for so long as any Obligation is outstanding, neither the
Members nor the Company shall amend, alter, or change any of Article ITI of thesa
Articles of Qrganization {the *Special Purpose Provisions”), ot any other pravision of
this or any other document governing the formation, management or operation of
the Company in a manner that s inconsistant with any of the Special Purpose
Pravisians, unless the Lender consents in writing and tha Rating Agency Condttion is
satisfied. Subject to this Saction 3.2, the Members resarve the right to amend, alter,
change or repezl any provisions contained in these Articles of Organization in
accardance with Section 608.411, Florida Statutes. In the event of any conflict
batween any af the Spaclal Purpase Provislans and any othet provision af this or any
other document governing the formation, management or operation of the Company,
the Special Furpose Provisions shall control.

3.3 Notwithstanding any other provision of these Articles of Qrganization
or any other document governing the formation, management or operation of the
Company, and notwithstanding any provision of law that otherwlse so empowers the
Company, the Members, the Managers, ot any other Patson, ih addition to any other
Imitations set forth in these Articles of Organization, neither the Members nor the
Managears nor any other Person shall be authorized or empowered, nor shall they
parrlt the Company to, and the Company shall not, without the prior unanimous
written consent of the Membars, the Managers, and all Independent Managers, take
any Materiaj Action, provided, however, that the Members may not vofe on, or
authorize the taking of, any Material Action, unless thers are at least two
Independent Managers then serving in such capacity.
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3.4 The Members and the Managers shall cause the Company to d&lor &% ™
cause to be done alt things necessary to preserve and keep in full force and effect its
existence, rights (charter and statutary) and franchises. The Company is and shal o
rrnain duly organized, validly existing and its status shall be active under the Iawf{;)i "
of the jurisdictlon of its organization. Notwithstanding anything to the contraty fn 2= C..
these Atticles of Organization ar tn any other docurnent governing the formation, == 7+
managemant or operation of the Company, the Manager alsc shall cause tha
Campany to and the Company 2s of the date hereof shall:

3.4.1 maintain s boaks of account, business records and bank
Beccounts separate and apart from those of any other Persan ar antity;

3.4.2. at al times hold itself out to the public and all other Persons or
entities as a legal sntity separate from the Members and fram any ather Person or
antlby;

3.4.3 not engage in any type of fraudulent activity;

3.4.4 file its own tax returng separate from those of any other Person
or entity, except to the extent that the Company is treated as a “disregarded entity”
for tax purposeas and s not required to file tax returns under applicable law, pay any
trxes required to be paid under applicable law, and In any consclidated retuin, cause
the filing entlty to fully complete the affiliations schedule and attach a pro forma
raturn for each antity;

3.4.5 except as contemplated by the Loan Documents, not
cammingle its assets with assets of any other Person or entity;

3.4.6 conduct its business only In its own name and comply with all
arganizational Yfarmalities necessary to maintaln its separate sxistance;

3.4.7 prepare and maintain its own financial statements in
accordance with generaliy accepted accounting principles and susceptible to sudi,
shiowing its assets and liabilities separate and apart fromt those of any other Person
wr entlty and not have jts assets listed on anv financial statement of any other
Parson or entity; provided, however, that the Company’s assats may ba Included In a
cansolidated financial statement of its Affilate provided that (i) appropriate notation
stiall be rnade on such consalidated financial statements to indicate the separateness
of the Company from such Affillate and to indicate that the Company’s assets and
credit are not available to satisfy the debts and other obligations of such Affiliate or
anty ather Person or antity; (i} the Property will be noted as heing owned by the
Project Ownher; and (iii) such assets shall also be listed on the Company's own
s2parate balance shaet;

3.4.8 pay [tz own liabilities and expenses only out of its own funds;

3.4.9 except for capifal contributions or capital distrbutions
permitted under the ferms and conditions of the Company's operating agreement
and properly reflacted on the books and records of the Company, not enter lnto any
trapsaction with an Affiliate of the Company except on commercially reasonable
termns similar to those available to unaffiliated parties in an arm's-langth transaction;
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3.4.10 maintain a sufficient number of employees in light.of ité‘éﬂ A
contemplated business nurpose and pay the salarles of its own employess, <§£ any, Sy~
anly from its pwn funds; ; G\ 14
3.4.11 not hold out itz credit or asselts as being available to satisf\?{'t"he =
obligations of any other Person or entity; P =
Tyl £
3.4.12 allacate fairly and reascnably any overhead expenses that ar€ e {.1

shared with an Affiliate or any othar Ferson or entity, including for shared oﬁ'icer,;ﬁ}
space and for services performed by an employee of an Affitiate; =

3.4.13 use separate stationery, invoices and checks bearing its cwn
name;

3.4.14 axcapt ag contemplatad by the Loan Documents, not pledge its
assets to secure the obligations of any ather Person ar entlky;

3.4.15 carrect any known misunderstanding regarding its separate
iclantity and not identify ltself as a department or divislon of any other Person or
entity; :

3.4.16 maintain adeguate capital in light of its contemplated business
purpose, transactions and liabilitles; provided, however, that the foregaing shalt not
mguire the Members to make additional capital contributions to the Company;

. 3.4.17 pnot acquire any ohligation or securities of the Members, of any
Affiliate of the Company, or any other Person or entity:

3.4.18 cause the Managers, agerts and cther represenkatives of the
Company to act at all times with respect to the Company consistently and in
furtherance of the foregoing and in the best nterests of the Company; and

3.4.1%9 be adequately capitalized and solvent as of the date hereof and
intends to be adequately capitalized and solvent Inn the future.

Failure of the Company, or the Members or the Managars on behalf of the Company,
W comply with any of the foregeing covenants or any ather covenants contained in
these Articles of Orpanization shall not affect the status of the Company as a
saparate legal entity or the limited Hability of the Members or the Managers.
lowever, the Company, or the Members or the Managers on behalf of the Company,
has net and will not take any actions material to the Company's separataness that
are preciuded by these Articles of Organization and has and will otharwise comply
with the terms of these Articlas of Organization in all raspects material to the
Company's separateness,

3.5 Notwithstanding anything to the contrary in these Articles of
Organization aor In any other document governing the formatien, management or
operation of the Company, the Manager shall not cause or permit the Company to
and the Company shall not:

3.5.1 guarantee any obligation of any Person or entity, including any

Affiliate ar became obligated for the debts of any other Perean ar hald aut lis credit
as being available ta pay the abligations of any ather Person;

HO50D0287125 3
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3.5,2 engage, directly or indirectly, in any business other than”as
required or permitted to be performed undet this Article IIL; YA

3.5.3 Incur, create or assume any indebtedness or liabilitles, !.'ecureffr -

or unescured, direct or contingent (including guaranteeing any obligation), other <.~

than lndebtedness and Habilitles incurred in the ordinary course of its business that
are related to rhe ownership and operation of the Property and are expressly
permitted undar the Loan Documents;

3.5.4 make or permit to remain outstanding ahy loan or advance to,
ar awn ar acquire any stock or securities of, any Person, except that the Company
may invest in thase (nvestments permitted under the | oan Documents;

3.5.5 to the fullest sxtent permitted by law, engage in any
diggolution, liquidation, consalidation, merger, sale or other transfer of any of its
assels oufside the ordinary course of the Company's business other than such
activities as are expressly permitted pursuant to the Loan Documents;

3.5.6 buy or hold evidence of Indebtedness issued by any other
Farson {pther than cash or investment-grade securities);

3.6.7 form, acquire or hold any subsldiary (whether corporate,
parinership, limited lisbility company or ather) or own any equity interest in any
ather antity; or

3.5.8 own any asser of property other than the Propsrty and
incidental personal prtoperty necessary for the awnership or cparation of the

Property.

3.6 As long &8 any Obligation is autstanding, the Members shall causa the
Company at alf times to have at least one Independent Manager who will be
appainted by the Members, To the fullest extent permitted by law, including Section
808.4225(c} of the Act, the Independent Manager shall consider only the interests of
the Company and its creditors in acting aor otherwise voting an the matters referred
to in Sgetion 3.3. No resignation or removal of an Independent Manager, and no
appolatment of a successor Independent Manager, shall be effective wniil such
successor shall have executed a counterpart to the Company’s operating agreament,
In the event of a vacancy in the position of Independent Manager, the Members
shail, as soon as practicable, appeint a succassor Independent Manager. Al right,
power and autharity of the Independent Manager shall be Himited to the extent
necessary to exercise those rights and perfarm those duties specifically set forth in
these Articles of Organization. Except as provided in the second sentence of this
Saction 3.5, in exercising thelr rights and performing thelr dutles under these Articles
of Qrganization, any Independent Manager shall have a fiduciary duty of loyalty and
care similar to that of a director of a business corporation organized under the
Leneral Corporation Law of the State of Delaware. No Indepepdent Manager shall at
aay time serve as trustee In bankruptcy for any Affiliate of the Company.

3.7 Capltalized Tarms not otherwise defined herein shall have the following
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meanings: ’LL% %
*act” shall mean the Florida Limited Uability Company Act, Chapter 608, as~- ..
amended from time to time, and any successar thereta, 4 ija o
i
‘/1 ’

"aAffiliate” means, with raspect to any Perscen, any other Person directly o
ndirectly Controlfing or Controlled by or under direct or Indlrect common Control
with such Person or any Person who has 2 direct familial relationship, by bloed,
marriage ar otherwise with the Company or any Affiliate of the Company.

“Bankryptcy” means, with respect to any Persen, if such Person ()} makes an
assignment for the benefit of creditors, (i} flies a voluntary petition in bankruptey,
(i) is adjudged a bankrupt or insolvent, or has entered against it an order for relief,
iy any bankruptcy or insolvency praceedings, (iv) flles a petition or answer seeking
for itself any reorganization, arrangsment, composition, readjustment, liquidation or
similar relief under any statute, law or regulation, (v) files an answer or other
pleading admitting or failing to cortest the matertal altegatlons of a petition filed
against it in any proceeding of this nature, (vi) seeks, consents ta or acquiesces ln
tlte appointment of a trustee, receiver or liquidator of the Person or of all or any
substantial part of its properties, or {vii) if 120 days after the commencement of any
proceeding against the Person seaking reorganization, arrangement, compasition,
readjustment, Hguidation or simifar refief under any statute, law or regulation, if the
praceading has nat been dismissed, or IF within 90 days after the appointment
without such Person's consent or acquiescence of a trustee, recelver or liguidator of
such Person or of alf or any substantial part of its properties, the appointment is not
vacated or stayed, or within 90 days after the expiration of any such stay, the
appointment is not vacated. The foregolng definition of "Bankruptey" Is intended to
replace and shall supersede and replace the definition of "Bankruptey” set forth in
Section 608.402{4) of the Act.

"eontrol” means the possassion, directly or indirectly, of the power to direct
or cause the direction of the management or policies of a Person, whether through
the ewnarship of voting securities or general partnarship or managing member
interests, by contract ar atherwise. “Controlling” and "Contrelled" ahalt have
correlative meanings. Without limiting the generality of the foregoing, a Person shall
be deemed to Control any other Person in which it owns, directly or indirectly, 49%
ar more of the awtiership interasts.,

"tndependent Manager” means a2 natural persen who is not at the time of
inittal appointment as a manager or at any time while serving as a manager of the
Campany and has not been at any time during the filve (5) vears preceding such
initia{ appointment; .

fa) a stockhalder, director, manager {with the exception of serving as an
independent Manager of the Company), offlcer, trustee, emplovee,
partnar, member, attorney or counse! of Company, the Members or
any Affiliate of either of them; :

(b} a creditor, customer, supplier, or other Peraan who derfves any of its

purchases or revenues from s activities with the Members, the
Company or any Affililate of sither of them;

HO5000287125 3
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{c) & Person Controlling or under common Contral with any Persen ‘{_.‘;
exciuded from serving as Independent Manager under (3} or {b); or et
ey

{d) a member of the immediate family by biood or marriage ef any Person f/) 7
excluded from serving as Independent Manager under {a) or {b). A

A natural person wha gatisfies the foregoing definition other than subparagraph (b}
shall not be disquaiified from serving as an Independent Manager of the Company if
such Individual is an Independent Manager provided by & nationally-recognized
company that provides professional independent managers (a “Professiopal
Independent Manager™ and other corparate services in the ordinary course of its
buslness. A natural person who otherwise satisfies the foregoing definition other
than subparagraph {a) by reason of being the independent director or manager of &
*special purpase entity” affiliated with the Company shall not be disqualified from
sarving as an Independent Manager of the Company if such individual Is elther (1) a
Professional Independant Manager or (i) the fees that such individual earns from
serving as independent manager of Affiliates of the Company in any given year
constitute in the aggregate jess than five percent (5%) of such individual’s annual
income for that year. Notwithstanding the immediately preceding sentence, an
Independent Manager may not simultaneously sarve as Independent Manager of the
Company and independent rmanager or director of a special purpose entity that awns
a direct or indirect eguity inferest In the Company or a direct or indirect interest In
any co-borrower with tha Company.

For purposes of this paragraph, a “special purpose entity” is an entlty whose
organizational documeants contain restrictions on #ts  activities and  mposa
raquirements intended to preserve such entity's separateness that are substantially
simllar to the Special Purpose Pravisions of these Articles of Qrganization.

“Loan Rocuments” means any documents executed by the Company or any
Affiliate ln canjunctian with that certaln loan In the ameunt of $14,300,000 from
Lehman Brothers Holdings Inc. ("*Lender”) to the Company’s Affiliate New Windmoar
Project, LLC, a Florida fimited liability company ("Loan®).

"Mangger" means the Parson elected ta he a manager from time ta time by
the Members, in its capacity as a manager of the Company. A Manager is hereby
designated as a "manager” of the Company within the meaning of Section
G08.402(18) of the Act.

" ipn" means to file any insolvency, or reorganization case or
proceeding, to institute proceedings to have the Company be adjudicated bankrupt
ar Insalvent, to institute proceedings under any applicable insclvency law, to seek
any refief under any law relating to relief from debis or the protection of debiors, to
consent to the filing or institution of bankruptcy or insclvency proceedings against
the Campany, to file 2 petition seeking, or consent to, rearganization or relief with
raspect to the Company under any applicable federal or state law relating to
bankrupicy or insolvency, to seek or consent to the appointmeni of a receiver,
liquidator, asslghes, trustee, sequestrator, custodian, or any slmitar officlal of or for
the Company or a substantial part of its property, ta rmake any assignment for the
henefit of creditors of the Company, to admit in writing the Company’s inablliity to
pay its debfs generally as they become due, or to take action in furtherance of any of
the foregoing.

HA5000287125 3
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*Obligation® means any obligation of the Company or any Affiliate under the
Loan Documents,

*Pargon” means any Individual, corporation, partnership, joint venture, limited
liability company, lmited Hability partnershlp, association, joint stock company,

trust, unincorporated organization, or other organization, whether or not a legal
entity, and any governmental authority.

"Rafing Agency” has thae meaning assigned to that term in the Loan
bocuments, er if no such defined term axists, means a nationafly-recognized rating
agency that Is rating ar that has rated the Loan or any poct of loans of which the

Loan forms a part or any securities issued in connectlon with a securitization of tha
Loan or such poof of lbans.

“Rating Agency Condition” means with respect to any action taken at any time
after the Loan evidenced and secured by the loan Documents has been sold or
assigned to a securitizatian trust, that each Rating Agency shall have notified the
Company in writing that such action will not result in a reduction, withdrawal,
downgrade or qualification of the then current rating by such Rating Agency of the

Loan or atty paal of laans of which the Loan forms a part, or of any of the securities
issued by such securitization trust.

Lyl

" means an entity, whose cerganizatlanal documents
contain restrictions on its purpose and activities and impose reguiremanis Intanded

in preserve Its separatenpess that are substantially similar to the Special Purpose
Provisions of these Articles of Crganization.
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The Amendmants weare adopted unantimously by the Members. The number

of votes cast for the Amendments wers also sufficlent for approval by the Manager,
Signed this “(IE day of December, 2005.
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MEMBER:

NEW WINDMOOR PROIECT, LLC, a Florida
limited Bahility company

PARK MANAGEMENT
Grparation, its

By

Miguel ‘!‘ R rﬁjgallu, as President
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