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ARTICLES OF MERGER
OF
ENERGY PERFORMANCE, INC.
INTO
ENERGY PERFORMANCE, LLC

2

Under Section 608.4382, Florida Statutes

Pursuant to the provisions of Section 608.4382 of the Florida Statutes, the undersigned

hereby certify by these Articles ofqig:lger as follows:
FIRST: heigjnZo e constituent entities which are parties to the merger are
& L0i00 0055

ENERGY PERFORMANCE, INC., a Flonda corporation, and ENERGY PERFORMANCE;
LLC, a Florida limited liability company. The surviving entity is ENERGY PERFORMANCE,

LLC, and it is to be governed by the laws of the State of Florida.

SECOND: The Agreement and Plan of Merger is annexed hereto as Exhibit “A” and
incorporated herein by reference in its entirety. -

THIRD: The Agreement and Plan of Merger was duly adopted by the holders ofa
majority of the issued and outstanding shares of stock of ENERGY PERFORMANCE, INC.
(which vote was sufficient for approval) as of the 47" day of Cladienr 2001, in
accordance with the applicable provisions of Chapter 607, Florida Statutes, and was duly adopted
by the Managers and the sole member of ENERGY PERFORMANCE, LLC as of the ¥/ day
of e 2001, in accordance with the applicable provisions of Chapter 608, Florida

Statuted (which vote was sufficient for approval).

FOURTH: The effective date of the merger shall be as of the date of the filing of
these Articles of Merger with the Florida Secretary of State.

IN WITNESS WHEREOF, each of the constituent entities to the merger has caused
these Articles of Merger to be executed on its behalf by its duly authorized representative this

iy
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Attest: ENERGY PERFORMANCE, INC,,

-;"‘-'-"/“? "a Florida corpora ’,:",';
P / - —— — e L ; —

Secretary S. Helfis, President
[CORPORATE SEAL]

ﬂﬁdayof_,;zgualf/y 4,2001. ) ) _

ENERGY PERFORMANCE, LLC,
a Florida corporafi

- arry ;ﬁeﬁsfma’ﬁagé?

Exhibit “A” - Agreemeht and Plan of Merger

005.205453.1

R AR

L
-l



EXHIBIT

A

AGREEMENT AND PLAN OF MERGER

THIS AGREEMENT AND FLAN OF MERGER, dated this 177R day of
is made and entered into by and between ENERGY

September 2001 :
PERFO??W CE, INC., a Florida corporation (the “CORPORATION™) and ENERGY
PERFORMANCE, LLC, a Florida limited Hability company (the “SURVIVING ENTITY™); the
CORPORATION and SURVIVING ENTITY being sometimes refered to herein as the
“Constitugnt Entities™.

WITNESSETH:

WHEREAS, the. CORPORATION is a corporation duly organized under the laws of the
State of Florida, having an authorized capital stock of 10,000,000 shares of common stock, of
which as ¢f the date hereof 6,826,195 shares of common stock are validly issued and

outstandi

WHEREAS, the SURVIVING ENTITY is a limited liability company duly organized
under the laws of the State of Florida, in which the CORPORATION owns 100% of all of the

issued and outstanding membership interests. -

_ WHEREAS, the Managers of the SURVIVING ENTITY and the Board of Directors of
the CORPORATION degm it advisable for the general welfare of such Constituent Entities and
the ShareHolders of the CORPORATION that the CORPORATION be merged with and imto the
SURVIVING ENTITY which shall survive the merger and that the name of the SURVIVING
ENTITY temain ENERGY PERFORMANCE, LLC,

WHEREAS, the Shareholders of the CORPORATION will receive in exchange for their
stock in the CORPORATION, mermbership units in the SURVIVING ENTITY to reflect their

ownership| interest, as fully described in Article V hereinafter. :

NOW, THEREFORE, the Constituent Entities hereby agree that the CORPORATION
shall be mierged with and into the SURVIVING ENTITY in accordance with applicable laws of
the State bf Florida and the terms and conditions of the following Agreement and Plah of _

Merger: 1l

ARTICLE 1 -
The Constituent Entities ST

Thie names of the Constiment Entities to the merger are ENERGY PERFORMANCE, =2
INC. (Floida Charter No. 587298) and ENERGY PERFORMANCE, LLC (Florida Chartez No. =

101000015115 _"). ) EE

ARTICLE X
The Merger

Onf the Effective Date (as hereinafter defined) the CORPORATION shall be merged with
and into tHe SURVIVING ENTITY (the “Merger”™), upon the terms and subject to the conditions

008.205451.1




herginafter set forth as permitted by and in accardance with the provisions of Chapters 607 and
608 of thel Florida Statures (the “Florida Law™).

ARTICLE 1ix
Effect of Merger

corporate pxistencs of the SURVIVING ENTITY shall continne umaffected and unimpaired. The
G ENTITY shall have all the rights, privileges, immumities and powers and shall be
subject to Jall the duties and liabilities of 8 lirrited ligbility company organized under the Florida
Law. The]SURVIVING ENTITY shall therenpon and thereafter possess all the rights, privileges,
immunities and franchises of a public, as well as a private, nature of each of the Constituent
Entities. All property, real, personal and mixed, and all debts due on whatever account, all other
choses in|action, and all and every other interest of or belonging to or due to each of the
Constituent Entities shall be taken and deemed to be transferred to and vested in the
SUR G ENTITY without further act or deed. The title to any real estate, or any interest
therein vegted in either of the Constituent Entities, shall not revert or be in any way impaired by
reason of puch Merger. The SURVIVING ENTITY shall thenceforth be responsible and liable
for all the fliabilities and obligations of each of the Constituent Entities, incInding, but not limited
to, the CPRPORATION’s obligations under that certain Nonqualified Performznce Unit Plan
dated Jangary 1, 1996 (as such plan may be amended by the Managers of the SURVIVING
ENTITY}{ and any claim existing or action or proceeding pending by or against any of the
Constituertt Entities may be prosecuted as if such Merger had not taken place, or the
SURVIVING ENTITY may be substituted in its place. Neither the rights of creditors nor any
liens npon the property. of either of the Constitnent Corporations shall be impaired by such

Merger.

ARTICLEIV
Articles of Organization and Operating Apreement; Officers and Managers

The Articles of Organization of the SURVIVING ENTITY as in cffect on the Effective
Date shall|survive the Merger, until the same ghall thereafter be firther amended or repealed as
provided therein and by applicable law. The Amended and Restated Operating Agreement of the
SURVIVING ENTITY (the “Amended and Restated Operating Agreement”), which by its-férms ™
and the teJ[ms of the current Operating Agreement becomes the governing Operating Agreefnent _
of the SURVIVING ENTITY effective upon the filing of the Articles of Merger with the Florida
Secretary bf State, shall upon the filing of the Articles of Merger become and shall theteafter.>
remain thg governing Operating Agreement of the SURVIVING ENTITY untl the samg s
thereafter pe further amended or repealed as provided therein and by applicable law. T

Pegsons who shall serve as the Managers of the SURVIVING ENTITY shall be: o

R
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Name . Address
Latr-ry 8. Helms - 60 Second Street S.E.,
Winter Haven, FL 33880
Mijurice MeCarthy " 60 Second Strect S.E,,
Winter Haven, FL 33880
Hijry W. Hazelwood ~ 60 Sccond Street SE.,
Winter Haven, FL 33880

Persons who shall serve as officers of the SURVIVING ENTITY, and the offices in
which they shall serve shall be as follows:

Nzme Office
Larry S. Helms President and Secretary
W. Hazelwood Treasurer .
ARTICLE V

Treaiment of Shares of Constituent Entities

By virtue of the Merger and without any action on the part of the holders thereof, upon
the Effective Date pursnant to this Plan of Merger, the shares of commoen stock of the
CORPORATION currently held by the Sharsholders of the CORPORATION shall be exchanged
for membership units of the SURVIVING ENTITY in the following manner, and the shares of
stock of the CORPORATION and the membership interests of the SURVIVING ENTITY prior

1o the Menger shall be canceled by the respective Constituent Entitics:

The membership interests in the SURVIVING ENTITY owned by the
CORPORATION immediately prior to the filing of the Articles of Merger in accordance with
Article hereof, shall, without any action on the part of the holder thereof, cease to exist and

be canceled by the SURVIVING ENTITY.

Each one share of the common stock of the CORPORATION issued;: and

ing immediately prior to the filing of the Articles of Merger, in accordance with Atficle fs
VIII, shall|by virtue of the Merger and without any action on the part of the holder thereof;-cease .-

to exist, apd be canceled and the Shareholders shall receive one membership unit (or fiziction =
thereof) inj the SURVIVING ENTITY for each one share (or fraction thereof) of comunot,stock 2y T
of the CORPORATION owned by such Sharcholder immediately prior o the filing Fag;hew -
Articles of Merper. Any Shareholder receiving membership units in the SURVIVING ENTITY=: =
takes such membership units subject to the terms and conditions of the Amended and Restated-~
Operating | Agreement and such Shareholder shall be obligated to comply with all of thgjtelms;

and conditions set forth therein. ==
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ARTICLE VI
Surrender of Certificates

Eagh record holder of an outstanding certificate or certificates which represent shares of
the CORPORATION’s common stock shall swrender such certificate or certificates as a

condition
Agreemen

If

to receiving mernbership units in the SURVIVING ENTITY pursuant to this
t and Plan of Merger.

ARTICLE YII
Further Assurance

ht any time after the Effective Date the SURVIVING ENTITY shall consider or be

advised tHat any further assigruments or assurances are necessary or desirable to vest in the
SURVIVING ENTITY, according to the terms hereof, the title to any property or rights of the

CORPOR,

make all s

;k'I‘ION the Jast acting officers and directors of the CORPORATION, or the
ing officers or directors of the SURVIVING ENTITY, shall and will execute and

COITS5pOn
ch proper assignments or assurances and all things necessary or proper to vest title in

such prop

or rights in the SURVIVING ENTITY, aud otherwise to carry out the purposes of

this Apreerment and Plan-of Merger.

This

ARTICLE ViII
Approval by Shareholders

Plan of Merger shall be approved by the Managers and sole Member of the

SURVIVING ENTITY and by the Board of Directors of the CORPORATION and submiited to

the Sharel

the 1 5+ddy of _ December

olders of the CORPORATION for approval as provided by Florida Law on or before

2001. If duly adopted by the Managers and sole Member of

_Decembexr _
the SURVIVING ENTITY and by the requisite vote of the Shareholders, Articles of Merger,

meeting

e requirements of Florida Law, shall be filed immediately in the appropriate office 1n

Florida, subject to Article X1 hereinbelow.

Thix
effective I
in accord

_ of Incorp

of the date of the filing of the Articles of Merger with the Florida Secretary of State
ce with Florida Law. The date on which such merger shall become effective is herem

called the [‘Effective Datg”.

ARTICLE IX
Effective Dale

merger of the CORPORATION inte the SURVIVING ENTITY shall become

e

kd (1

ARTICLE X
Covenanis of the CORPORATION

tion prior to the Effective Date, and (b) it will not issue any shares of its cap1ta}-$tock m,;

T%CORPORATION covenants aud agrees that (a) it will not firther amend its Armzles —

or auy tiglts to acquire any such shares prior to the Effective Date.
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ARTICLE X1

This SURVIVING ENTIT
Articles of Qrganization prior to the Effec
interests of any rights to acquire any mem

of Merger|may be tetminat
lvd of Directors of the CORPORATE

Y covenants and agrees

tive Date; and (b)
bership interssts prior to the Effective Date.

Covenanis of the SURVIVING ENTITY

that (a) it will not further amend its
it will not issne any new membership

ARTICLE XII
Termination
ntrary herein or elsewhere notwithstanding, this A
the SURVIVING ENTITY or

Ariything to the co
od and abandoned by the Managers of
ON at any time prior

greement and Plan

1o the filing of the Articles of

by the Bos
Merger for any reason or for no reason.
ARTICLE XIII
Counterparts
may be executed in any mumber of counterparts, each
arts shall together

This Agreement and Plan of Merger

of which \%vhcn executed shall be deamed to
constitate but one ad the same instrument.

WITNESS WHEREOQF, each ofthep

has cause

representative on the day and year above written.

005.205451.1

be an original, and such comferp

arties to this Agreem

IN
i this Apreement and Plan of Merger

ent and Plan of Merger
to be executed by its duly authorized

THE CORFORATION:
ENERGY PERFORMANCE, INC.,
a Florida corp

By . f%:
& arry ?xﬁs President
THE SURVIVING ENTITY:
ENERGY PERFORMANCE, LLC,

ility company - %
il ¥ i v
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