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ARTICLES OF MERGER OZ2MAY 31 PM L:55
SECRETARY OF STAT
Between TALLARASSEE, FLORIGA
SG MERGER CORP.
(a Florida Corporation)
and
- ECOMETRY CORPORATION

(a Florida Corporation)

THESE ARTICLES OF MERGER (these "Articles") are made and entered into on this
5! day of fjaY, 2002, by and between SG Merger Corp., a Florida corporation ("Merger
Corp"), and Ecometry Corporation, a Florida corporation (the "Company").

WITNESSETH:

WHEREAS, Merger Corp is a corporation duly organized and existing under the laws
of the State of Florida;

WHEREAS, the Company is a corporation duly organized and existing under the laws
of the State of Florida; and

WHEREAS, the Board of Directors of each of the constituent corporations deems it
advisable that Merger Corp be merged with and into the Company on the terms and conditions
hereinafter set forth, in accordance with the applicable provisions of the statutes of the State of
Florida, which permit such merger.

NOW, THEREFORE, Merger Corp and the Company hereby state as follows:

ARTICLE ]

Merger Corp and the Company have been and shall be merged into one another in
accordance with applicable provisions of the laws of the State of Florida and pursuant to the
Agreement and Plan of Merger, dated as of October 25, 2001, by and among Merger Corp,
the Company, and with respect to Section 5.2(c) only, Wilburn W. Smith and Allan J.
Gardner, as amended by Amendment and Waiver to Agreement, dated as of January 25, 2002,
by and among Merger Corp, the Company, Wilburn W. Smith and Allan J. Gardner, each as
attached hereto (without schedules and exhibits) as Exhibit "A" (collectively the
"Agreement"), with the Company being the surviving corporation.

ARTICLE IT
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The Plan of Merger set forth in the Agreement was approved and adopted at a special
meeting of the board of directors of the Company held on October 24, 2001 in the manner
prescribed by the Florida Business Corporation Act. The Plan of Merger set forth in the
Agreement was approved by a majority of the shareholders of the Company at a special
meeting of shareholders held on May 22, 2002, and the number of votes cast in favor of such
approval was sufficient for approval.

ARTICLE IIT

The Plan of Merger set forth in the Agreement was approved and adopted by written
consent of the directors of Merger Corp dated as of October 24, 2002 in the manner
prescribed by the Florida Business Corporation Act. The Plan of Merger set forth in the
Agreement was approved by written consent of the shareholders of Merger Corp as of October
24, 2002 in the manner prescribed by Section 607.0704 of the Florida Business Corporation
Act.

ARTICLE IV

The effective date of the Merger shall be the date of the filing of these Articles in
accordance with the Florida Business Corporation Act.

ARTICLE V
The surviving corporation shall be the Company (the "Surviving Corporation"). The
address of the Surviving Corporation within the State of Florida is 1615 South Congress
Avenue, Delray Beach, Fiorida 33445.

The Articles of Incorporation of the Surviving Corporation shall be the Articles of
Incorporation of Merger Corp.

[Signatures begin on the following page.]
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IN WITNESS WHEREQF, Merger Corp and the Company, pursuant to the approval and
authority duly given by resolutions adopted by their respective Boards of Directors and
shareholders, have caused these Articles of Merger to be executed by each party hereto, as of the
date first set forth above.

MERGER CORP:

SG MERGER CORP., a Florida
corporation

By: //(/(/(/)é:_\

Name: 73] SM
Title: PLes boﬂ‘r"

THE COMPANY:

ECOMETRY CORPORATION, a
Florida corporation

By: / /
Nande: /ot K Meidoe i
Title: v Fnance

- 3 - PMB_SG Articles of Merger (2} DOC302417 HKSAVIGNAC



{MI711637;7)

[EXECUTION COPY]

AGREEMENT AND PLAN OF MERGER

Among

SG MERGER CORP.
and
ECOMETRY CORPORATION
and with respect to Section 5.2(c) only,

WILBURN W. SMITH

and

ALLAN J. GARDNER

Dated as of October 25, 2001
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Exhibit " A"

Agreement and Plan of Merger
&
Amendment and Waiver to Agreement and Plan of Merger

[Agreement and Plan of Merger, dated as of October 25, 2001, by and among SG Merger
Corp., Ecometry Corporation, and with respect to Section 5.2(c) only, Wilburn W. Smith
and Allan J. Gardner, and as amended by Amendment and Waiver to Agreement, dated as
of January 25, 2002, by and among SG Merger Corp., Ecometry Corporation, Wilburn W,
Smith and Allan J. Gardner, both documents being attached hereto (without schedules and
exhibits)]
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AGREEMENT AND PLAN OF MERGER

AGREEMENT AND PLAN OF MERGER (this “Agreement™) made and entered into
as of the 25™ day of October, 2001, among SG MERGER CORP., a Florida corporation
(“SG”),.and ECOMETRY CORPORATION, a Flonida corporation (the “Company”), and with
respect to Section 5.2(c) only WILBURN W. SMITH and ALLAN J. GARDNER. _

WITNESSETH:

WHEREAS, the Board of Directors of the Company, acting upon the recommendation of
the Independent Committee thereof (the “Independent Committee’), and the Board of Directors
of SG have determined that, upon the terms and subject to the conditions set forth herein, the
acquisition of the Company by SG by means of a merger (the “Merger”) of SG with and into the
Company is advisable and in the best interests of the shareholders of SG and the Company and
accordingly have agreed to effect the Merger;

WHEREAS, SG is a newly formed corporation organized at the direction of Wilburn W.
Smith and Alian J. Gardner (the “Principals™) which, prior to the consummation of the Merger,
will own all the capital stock of the Company currently owned by the Principals; and

WHEREAS, SG and the Company desire to make certain representations, warranties,
covenants and agreements in connection with the Merger.

NOW, THEREFORE, in consideration of the premises and of the representations,
warranties, covenants and agreements set forth herein, the parties hereto hereby agree as follows:

ARTICLE I
THE MERGER

1.1 The Merger; Filing and Effective Time.

(a) Upon the terms and subject to the conditions of this Agreement and in
accordance with the Florida Business Corporation Act (the “FBCA™), at the Effective Time (as
hereinafter defined), SG shall be merged with and into the Company. As a result of the Merger,
the separate corporate existence of SG shall cease and the Company shall be the swrviving
corporation (the “Surviving Corporation™) following the Effective Time. The Surviving
Corporation shall possess all the rights, privileges, immunities, powers and franchises of the
Company, and the Surviving Corporation shall by operation of law become Hable for all of the
debts, liabilities and duties of the Company. The name of the Surviving Corporation shall
continue to be Ecometry Corporation and the purpose thereof shall be as set forth in the Articles
of Incorporation of the Surviving Corporation.

() The parties hereto shall cause the Merger to be consummated by filing
Articles of Merger with the Secretary of State of the State of Florida, in such form as required by
and executed in accordance with the relevant provisions of the FBCA (the date and time of the
filing of the Articles of Merger with the Secretary of State of the State of Florida (or such later
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time as is agreed to by the part1es hereto and set forth therem) being hereinafter referred to as the
“Effective Time™).

12  Closing. The closmg of the Merger (the “Closing™) will take place as soon as
practicable after satisfaction or waiver of the conditions set forth in Article VI (the “Closing
Date™), at the offices of Akerman, Senterfitt & Eidson, P.A., Las Olas Centre IT, 350 E. Las Olas

Blvd., Suite 1600, Ft. Lavderdale, Florida, unless another date or place is agreed to in writing by

the parties hereto.

1.3 Effects of the Merger. The Merger shall have the effects set forth in the
applicable provisions of the FBCA. ' '

1.4 Articles of Incorporation: By Laws.

(2) At the Effective Time, the Articles of Incorporation of SG as in effect
immediately prior to the Effective Time in the form set forth as Exhibit A hereto shall be the

Articles of Incorporation of the Surviving Corporation until thereafier further amended as '

provided therein and under the FBCA.

(b) At the Effective Time, the By-laws of SG as in effect immediately prior to
the Effective Time in the form set forth as Exhibit B hereto shall be the By-laws of the Surviving
Corporation following the Merger and thereafter may be amended or repealed in accordance with
their terms or the Articles of Incorporation of the Surviving Corporation following the Merger
and as provided under the FBCA.

1.5  Directors and Officers. The directors of SG immediately prior to the Effective
Time shall be the initial directors of the Surviving Cerporation following the Merger, each to
hold office in accordance with the Articles of Incorporation and By-laws of the Surviving
Corporation following the Merger, and the officers of the Company immediately prior to the
Effective Time shall be the initial officers of the Surviving Corporation following the Merger, in
each case until their respective successors are duly elected or appointed (as the case may be) and
qualified.

ARTICLE IT

EFFECT OF THE MERGER ON THE CAPITAL STOCK OF COMPANY
AND SG

2.1  Effect on Capital Stock. As of the Effective Time, by virtue of the Merger and
without any action on the part of the Company, SG or any holder of any shares of any common
stock, $.01 par value per share, of the Company (“Company Common Stock™) or any holder of
capital stock of SG, the shares of capital stock of SG and the Company Common Stock shall be
converted or canceled as follows:

(a) Capital Stock of SG. Each issued and outstanding share of capital stock of
SG shall be converted into and become one fully paid and non-assessable share of common
stock, $.01 par value per share, of the Surviving Corporation.

{MI711637;7} 2



(by  Cancellation of Treasury Shares and Shares Owned by SG and the
Principals. Each share of Company Common Stock that is owned directly by the Company, any
Subsidiary (as hereinafter defined) of the Company, SG or a Principal shall no longer be
outstanding and shall antomatically be canceled and retired and shall cease to exist, and no
consideration shall be delivered or deliverable in exchange therefor.

{©) Conversion of Company Common Stock. Subject to Section 2.1(b), each
issued and outstanding share of Company Common Stock shall be converted into the right to
receive $2.70 in cash, subject to adjustment for any stock split, stock dividend or combination of
stock that may occur from the date hereof and prior to the Effective Time. The aggregate cash
payable upon the conversion of shares of Company Common Stock pursuant to this Section
2.1(c) is referred to as the “Merger Consideration”. As of the Effective Time, all such shares of
Company Common Stock shall cease to be outstanding and shall automatically be canceled and
retired and shall cease to exist, and each holder of a certificate representing any such shares of
Company Commeon Stock shall cease to have any rights with respect thereto, except the right to
receive the Merger Consideration upon swrrender of such certificate in accordance with Section
2.4(b), without interest.

2.2 Company Options. At the Effective Time, each option (a “Company Option™) to
purchase shares of Company Common Stock outstanding immediately prior to the Effective
Time (other than Company Options owned by SG and/or the Principals) shall become
immediately vested. Each Company Option (other than Company Options owned by SG and/or
the Principals) with an exercise price per share of Company Common Stock less than the Merger
Consideration shall automatically be converted into the right to receive cash in the amount of the
product of (a) the Merger Consideration minus such exercise price, multiplied by (b) the number
of shares of Company Common Stock for which such Company Option is exercisable. All other

Company Options outstanding as of the; Effective Time shall aufomatically be terminated -

effective as of the Effective Time.

2.3  Meeting of Sharecholders.. The Board of Directors of the Company shall, as
promptly as practicable following the date of this Agreement and in consultation with SG, (i)
duly call, give notice of, convene and hold a meeting of its sharecholders for the purpose of
considering, adopting and approving this Agreement and the Merger (the “Shareholders
Meeting™) and (ii} (A) except to the extent modified in accordance with this Section 2.3, include
in the Proxy Statement (as defined in Section 3.5) the unanimous recommendation of the
Company's Board of Directors acting upon the recommendation of the Independent Committee
that the shareholders of the Company vote in favor of the adoption of this Agreement and the
Merger and include the written opinion of the Financial Advisor (as defined in Section 4.14) that
the consideration to be received by the sharcholders of the Company (other than SG and its
affiliates) pursuant to the Merger is fair to such sharcholders from a financial point of view and
(B) use its reasonable best efforts to obtain the affirmative vote of holders of a majority of the
outstanding Company Commen Stock (the “Requisite Shareholder Approval”) and of holders of
a majority of the outstanding shares of Company Common Stock not held by SG, the Principals
and their affiliates (the “Agreed Shareholder Approval™) in favor of the adoption of this
Agreement and the approval of the Merger. The Board of Directors of the Company shall not
withdraw, amend or modify in a manner adverse to SG its recommendation referred to in clause
(ii) (A) of the preceding sentence (or announce publicly its intention to do so). Notwithstanding
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the foregoing, prior to the receipt of the Requisite Shareholder Approval, the Board of Directors

of the Company shall be permitted to withdraw, amend or modify its recommendation (or
publicly announce its intention to do so) of this Agreement and the Merger in a manner adverse
to SG ift (1) a Superior Acquisition Proposal (as defined in Section 5.3) shall have been
proposed by any Person (as hercinafter defined) other than SG and such proposal is pending at
the time of such action; (2) the Board of Directors shall have conciuded in good faith, after
consultation with its outside legal counsel, that the Board of Directors is required to withdraw,
amend or modify its recommendation in order to comply with its fiduciary duties to the
shareholders of the Company under applicable law and (3) the Company shall be in compliance
with Section 5.3 hereof. - ) R

2.4 Exchange of Certificates.

{a) Paying Agent. Prior to the Effective Time, SG shall select a bank or trust
company in the United States, reasonably acceptable to the Company, to act as paying agent (the
“Paying_Agent”) for the payment of the Merger Consideration upon surrender of certificates
representing Company Common Stock. The Surviving Corporation shall take all steps necessary
to provide the Paying Agent with the cash necessary to pay for the shares of Company Common
Stock converted into the right to receive Merger Consideration (such cash being hereinafter
referred to as the “Exchange Fund™) immediately following the Effective Time. If for any reason
(including losses) the Exchange Fund is inadequate to pay the amounts fo which holders of
shares of Company Common Stock shall be entitled under Section 2.1(c), the Surviving
Corporation shall promptly deposit in trust additional cash with the Paying Agent sufficient to
make all payments required, and the Surviving Corporation shall in any event be liable for
payment thereof. The Exchange Fund shall not be used for any purpose except as expressly
provided in this Agreement.

(b) Exchange Procedures. Promptly after the Effective Time (but in no event
later than five business days following such date), the Surviving Corporation shall cause the
Paying Agent to mail to each holder of record of a certificate or certificates (the “Certificates™)
that immediately prior to the Effective Time represented outstanding shares of Company
Common Stock whose shares were converted into the right to receive Merger Consideration (i) a
letter of transmittal (which shall specify that delivery shall be effected, and risk of loss and title
to the Certificates shall pass, only upon delivery of the Certificates to the Paying Agent and shall
be in such form and have such other provisions as the Surviving Corporation may reasonably
specify), and (i1) instructions for use in effecting the surrender of the Certificates in exchange for
Merger Consideration. Upon surrender of a Certificate for cancellation to the Paying Agent,
together with such letter of transmittal, duly executed, and such other documents as may
reasonably be required by the Paying Agent, the holder of such certificate shall be entitled to
receive in exchange therefor the amount of cash into which the shares of Company Common
Stock theretofore represented by such Certificate shall have been converted pursuant to Section
2.1(c), and the Certificate so surrendered shall forthwith be canceled. In the event of a transfer
of ownership of Company Common Stock that is not registered in the transfer records of the
Company, payment may be made to a Person other than the Person in whose name the
Certificate so swrendered is registered if such Certificate shall be properly endorsed or otherwise
be in proper form for transfer and the Person requesting such payment shall pay any transfer or
other taxes required by reason of the payment to a Person other than the registered holder of such

1MI711637;7} 4



certificate or establish to the satisfaction of the Surviving Corporation that such tax has been paid
or is not applicable. Until surrendered as contemplated by this Section 2.4(b), each Certificate
shall be deemed at any time after the Effective Time to represent only the right to receive upon
such surrender the amount of cash, without interest, into which the shares of Company Common
Stock theretofore represented by such Certificate have been converted pursuant to Section 2.1(c).
If any holder of shares of Company Common Stock shall be unable to surrender such holder's
Certificates because such certificates have been lost, mutilated or destroyed, such holder may
deliver in lieu thereof an affidavit and indemnity bond in form and substance and with surety
reasonably satisfactory to the Surviving Corporation. For purposes of this Agreement, “Person”
shall mean any individual, corporation, firm, enterprise, partnership, trust, incorporated or
unincorporated association, joint venture, joint stock company, limited liability company or other
entity of any kind, or any government or political subdivision or any agency, department or
instrumentality thereof.

(3] No Further Ownership Rights in Company Common Stock. The Merger
Consideration paid in accordance with the terms of this Article II upon conversion of any shares
of Company Common Stock shall be deemed to have been paid in full satisfaction of all rights
pertaining to such shares of Company Common Stock and after the Effective Time there shall be
no further registration of transfers on the stock transfer books of the Surviving Corporation of
shares of Company Common Stock that were outstanding immediately prior to the Effective
Time. If, after the Effective Time, any Certificates formerly representing shares of Company
Common Stock are presented to the Surviving Corporation or the Paying Agent for any reason,
they shall be canceled and exchanged as provided in this Article IL

(d)  Termination of Exchange Fund. Any portlon of the Exchange Fund that
remains undistributed to the holders of Company Common Stock six months after the Effective
Time shall be delivered to the Surviving Corporation, upon demand, and any holder of Company
Common Stock who has not theretofore complied with this Article IT shall thereafter look only te
the Surviving Corporation for payment of its claim for Merger Consideration.

(e) No Liability. Neither the Surviving Corporation nor the Paying Agent
shall be liable to any Person in respect of any cash from the Exchange Fund delivered to a public
official pursuant to any applicable abandoned property, escheat or similar law. If any Certificate
has not been surrendered prior to five years afler the Effective Timé (or immediately prior to
such earlier date on which Merger Consideration in respect of such Certificate would otherwise

escheat to or become the property of any governmental entity), any such shares, cash, dividends

or distributions in respect of such Certificate shall, to the extent permitted by applicable law,
become the property of the Surviving Corporation, free and clear of all claims or interest of any
Person previously entitled thereto.

® Investment of Exchange Fund. The Paying Agent shall invest any cash
included in the Exchange Fund, as directed by the Surviving Corporation, on a daily basis. Any
interest and other income resulting from such investments shall be paid to the Surviving
Corporation.

(g)  Withholdings. The Surviving Corporation shall be entitled to deduct and
withhold from the Merger Consideration otherwise payable to any holder of Company Common
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Stock pursuant to this Agreement such amounts as may be required to be deducted and withheld
with respect to the making of such payment under the Internal Revenue Code of 1986, as
amended (the "Code™"), or under any provision of state, local or foreign tax law.

(h) Charges and Expenses. The Surviving Corporation shall pay all charges
and expenses, including those of the Paying Agent, in connection with the exchange of cash for
shares of Company Common Stock.

ARTICLE III

REPRESENTATIONS AND WARRANTIES OF SG

Except as set forth in the disclosure statement delivered by SG to the Company
concurrently herewith (as such disclosure statement may be supplemented or amended pursuant
to Section 8.5(b)) and identified as the “SG Disclosure Statement,” SG represents and warrants
to the Company as follows:

3.1  Organization, Standing, Qualification. SG (i) is a corporation duly incorporated,
validly existing and in good standing under the laws of the State of Florida; (ii) has all requisite
power and authority to own or lease and operate its properties and assets, and to carry on its
business as now conducted and as currently proposed to be conducted prior to the Effective
Time, except where the failure to have such power and authority would not have a material
adverse effect on SG or its ability to perform hereunder, and to consumrmate the transactions
contemplated hereby; (iii) is duly qualified to do business and is in good standing in the State of
Florida, which is the only jurisdiction in which the conduct of its business requires it to be so
qualified; and (iv) has obtained all licenses, permits, franchises and other governmental
authorizations necessary to the ownership or operation of its properties or the conduct of its
business, except where the failure to have obtained such licenses, permits, franchises or
authorizations would not have a material adverse effect on SG or its ability to perform hereunder.
Copies of SG's Articles of Incorporation and By-laws as in effect on the date hereof are attached

hereto as Exhibits A and B. SG has no subsidiaries.

3.2 Capitalization of SG.

(a) As of the date hereof, the authorized capital stock of SG consists of

10,000,000 shares of common stock, par value $.01 per share (“SG Common Stock™), 4,325,000

of which are issued and outstanding and owned of record by one or the other of the Principals.

() Each outstanding share of SG Common Stock is (1) duly authorized and
validly issued; and (ii) fully paid and nonassessable and free of preemptive and similar rights.

3.3 Authorization of Agreement and Other Documents. The execution, delivery and
performance of this Agreement has been duly authorized by the Board of Directors and the
shareholders of SG and no other proceedings on the part of SG or its shareholders are necessary
to authorize the execution, delivery or performance of this Agreement. SG has duly executed
and delivered this Agreement and this Agreement is a valid and binding obligation of 3G,
enforceable against SG in accordance with its terms. o ' '
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3.4  Non-Contravention. The execution, delivery and performance of this Agreement
by SG and the consummation by SG of the transactions contemplated hereby, will not (i) violate
or conflict with any provision of any law applicable to SG or by which any property or asset of
SG is bound, (ii) require the consent, waiver, approval, license or authorization of or any filing
by SG with any public authority (other than in connection with or in compliance with the
provisions of the Securities Exchange Act of 1934, as amended (the “Exchange Act”) and the
FBCA), (iii) conflict with or result in any breach of any provision of the Articles of
Incorporation or By-laws of SG in any respect or (iv) violate, conflict with, result in a breach of
or the acceleration of any obligation under, or constitute a defaunlt (or an event which with notice
or the lapse of time or both would become a default) under, or give to others any right of
termination, amendment, acceleration or cancellation of, or result in the creation of a lien or
other encumbrance on any property or asset of SG pursuant to any provision of any indenture,
mortgage, lien, lease, agreement, contract, instrument, order, judgment, ordinance, regulation or
decree to which SG is subject or by which SG or any of its property or assets is bound; except in
the case of clauses (i), (ii) and (iv) above where such violations, conflicts, breaches, defaults or

the failure to give such notice, make such filings, or obtain such authorizations, consents or

approvals, would not, individually or in the aggregate, have a material adverse effect on SG or its
ability to perform hereunder.

3.5  Disclosure Documents. None of the information supplied, or to be supplied, by
SG to the Company for inclusion or incorporation by reference in the proxy statement (the
“Proxy Statement”) to be filed by the Company with the Securities and Exchange Commission
(the “Commission”) and to be sent to the shareholders of the Company in connection with the
Sharcholders Meeting will, at the time it is sent to the shareholders of the Company or at the time
of the Shareholders Meeting, contain any unirue statement of a material fact or omit to state any
material fact required to be stated therein or necessary to make the statements therein not
misleading. With the exception of information supplied by the Company for inclusion in the
Statement on Schedule 13E-3 (such Statement, as amended or supplemented, is herein referred to
as the “Schedule 13E-3") to be filed by SG and the Company with the Commission concurrently
with the filing of the Proxy Statement, the Schedule 13E-3 will not, at the time it is first filed
with the Commission, and at any time it is amended or supplemented and at the time of the
Shareholders Meeting, contain any umtrue_statement of a material fact or omit to state any
material fact required to be stated therein or necessary in order to make the statements therein, in

light of the circumstances under which they are made, not misleading. The Schedule 13E-3 will . _ -

comply as to form in all material respects with the requirements of the Exchange Act and the
rules and regulations promulgated thereunder, except that no representation is made by SG with
respect to statements made or incorporated by reference therein based on information supplied in
writing by the Company specifically for inclusion in the Schedule 13E-3.

3.6  Brokers. No Person is entitled to any brokerage or finder's fee or commission in
connection with the transactions contemplated by this Agreement as a result of any action taken
by or on behalf of SG.
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ARTICLE IV

REPRESENTATIONS AND WARRANTIES OF THE COMPANY

Except as set forth in the Company Reports (as hereinafter defined) or in the disclosure
statement delivered by the Company to SG concurrently herewith (as such disclosure statement
may be supplemented or amended pursuant to Section 8.5(b)) and identified as the “Company
Disclosure Statement, ” the Company represents and warrants to SG as follows: .

4.1  Qrganization, Standing and Qualification. ~The Company and each of its
Subsidiaries (as defined in Section 4.3 hereof) (i) is a corporation duly organized, validly
existing and in good standing under the laws in the jurisdiction of its incorporation; (ii) has all
requisite power and authority to own or lease and operate its properties and assets, and to carry
on its business as now conducted and as currently proposed to be conducted, except where the
failuore to have such power and authority would not have a Material Adverse Effect (as
hereinafter defined) on the Company, and to consummate the transactions contemplated hereby;
(iii) is duly qualified or licensed to do business and is in good standing in all jurisdictions in
which it owns or leases property or m which the conduct of its business requires it to so qualify
or be licensed, except where the failure to so qualify, individually or in the aggregate, would not
have a Material Adverse Effect on the Company; and (iv) has obtained all licenses, permits,
franchises and other governmental authorizations necessary for the ownership or operation of its
properties or the conduct of its businesses, except where the failure to have obtained such
licenses, permits, franchises or authorizations would not have a Material Adverse Effect on the
Company. For purposes of this Agreement, a “Material Adverse Effect” when used with respect
to the Company and/or its Subsidiaries means (a) any change or effect that is, individually or in
the aggregate, materially adverse to the business, operations, assets, liabilities, financial
condition or results of operations of the Company and its Subsidiaries taken as a whole, or (b) a
material impairment of the ability of the Company and its Subsidiaries taken as a whole to
perform any of their obligations under this Agreement or to consummate the Merger. Subject to

the foregoing, neither of the following shall be deemed in itself to constitute, and neither of the _' 7

following shall be taken into account in determining whether there has been or will be a Material
Adverse Effect: (a) any adverse change, effect, event, occurrence, state of facts or development
arising from or relating to compliance with the terms of, or the taking of any action required by,
this Agreement, and (b) any adverse change, effect, event, occurrence, state of facts or

development arising from any action taken by SG or the Principals as officers of the Company e

which is inconsistent with the terms of this Agreement unless such action was taken at the
specific direction of the Company's Board of Directors. N ) '

4.2 Capitalization.

(a) The total authorized capital stock of the Company consists of (i)
10,000,000 shares of Preferred Stock, par value $.01 per share, no shares of which are issued and
outstanding as of the date of this Agreement; and (i) 50,000,000 shares of Company Common
Stock, of which 12,404,287 shares are issued and outstanding on the date of this Agreement.
There are no shares of capital stock of the Company of any other class authorized, issued or
oufstanding.
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(b) Each outstanding share of Company Common Stock is (i) duly authorized
and validly issued and (ii) fully paid and nonassessable and free of (X) any preemptive or similar
rights under the FBCA and the Articles of Incorporation and By-laws of the Company and (y)
any other preemptive or similar rights.

(c) Other than Company Options that will be converted into Merger
Consideration or canceled at the Effective Timé pursuant to Article II hereof, as of the Effective
Time, there will be no outstanding (i) securities convertible into or exchangeable for any capital
stock of the Company, (ii) options, warrants or other rights to purchase or subscribe to capital
stock of the Company or securities convertible into or exchangeable for capital stock of the
Company, or (iii) contracts, commitments, agreements, understandings, rights (including
registration rights), arrangemrents, calls or claims of any kind to which the Company is a party or
is bound relating to the issuance of any capital stock of the Company. Section 4.2(c) of the
Company Disclosure Statement identifies, as of the date hereof, the option holder, the number of
shares of Company Common Stock subject to each Comparny Option, the exercise price and the
expiration date of each outstanding Company Option.

4.3  Subsidiaries. The Company owns directly or indirectly each of the outstanding
shares of capital stock (or other ownership interests having by their terms ordinary voting power
to elect directors or others performing similar functions with respect to such subsidiary) of each
of the Company's subsidiaries indicated in Section 4.3 of the Company Disclosure Statement (the
“Subsidiaries”) and the Subsidiaries are the only entities in which the Company directly or
indirectly beneficially owns an equity interest. Each of the outstandmg shares of capital stock
beneficially owned by the Company of each of the Subsidiaries is duly authorized, validly
issued, fully paid and nonassessable, and is owned, directly or indirectly, by the Company or a
wholly-owned Subsidiary free and clear of all liens, pledges, security mterests claims or other
encumbrances. T

4.4  Corporate Documents. True and complete copies of the Articles of Incorporation
and all amendments thereto, the By-laws, as amended and currently in force, and all corporaie
minute books and records of the. Company and each of the Subsidiaries have been furnished by
the Company to SG for inspection to the extent requested by SG.

45  Authorization of Agreement. The execution and delivery of this Agreement and

the consummation of the transactions contemplated hereby have been duly authorized by the
Board of Directors of the Company upon the recommendation of the Independent Committee
and no other proceedings on the part of the Company are necessary to authorize the execution,
delivery or performance of this Agreement, except for the Requisite Shareholder Approval. This
Agreement is a valid and binding obligation of the Company, enforceable against the Company
in accordance with its terms.

4.6  Non-Contravention. The execution, delivery and performance of this Agreement
by the Company and the consummation by the Company of the transactions contemplated hereby
will not (i) violate or conflict with any provision of any law applicable to the Company or any of
the Subsidiaries or by which any property or asset of the Company or any of the Subsidiaries is
bound, (ii) require the consent, waiver, approval, license or authorization of or any filing by the
Company or any of the Subsidiaries with any public authority (other than in connection with or
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in compliance with the provisions of the Exchange Act and the FBCA), (iii) conflict with or
result in any breach of any provision of the Articles of Incorporation or By-laws of the Company
or the charter and by-laws of any of the Subsidiaries in any respect or (iv) violate, conflict with,
result in a breach of or the acceleration of any obligation under, or constitute a default (or an
event which with notice or the lapse of time or both would become a default) under, or give to
others any right of termination, amendment, acceleration or cancellation of, or result in the
creation of a lien or other encumbrance on any property or asset of the Company or any of the
Subsidiaries pursuant to any prov151on of any matenal mdentu_re mortgage, 11en, lease
venture aoreement 11m1ted habﬂlty company agreement pa:rtnersh1p agreement regulanon or
decree to which the Company or any of the Subsidiaries is subject or by which the Company or
any of the Subsidiaries or any of their property or assets is bound; except in the case of clauses;
(i), (ii) and (iv) where such violations, conflicts, breaches, defaults or the failure to give such
notice, make such filings, or obtain such authorizations, consents or approvals, would not,
individually or in the aggregate, have a Material Adverse Effect.

4.7 Compliance with Laws.

(a) The Company and the Subsidiaries hold all permits, licenses, variances,
exemptions, orders and approvals of any governmental entities necessary for the lawful conduct
of their businesses, except where the failure to hold such permits would not have a Material

Adverse Effect.

) As of the date of this Agreement, no investigation, review, inquiry or
proceeding by any governmental entity with respect to any of the Company and/or any of the
Subsidiaries is pending or, to the knowledge of the Company, threatened which, if adversely
decided, would be reasonably likely to have a Material Adverse Effect.

4.8 Commission Documents. Since January 1, 1999, the Company has timely filed
with the Commission all reports required to be filed under Section 13, 14 and 15(d) of the
Exchange Act (collectively, the “Company Reports™). As of their respective dates, the Company
Reports (a) complied as to form in all material respects with the applicable requirements of the
Exchange Act and the rules and regulations thereunder; and (b) did not at the time they were
filed (or if amended or superseded by a filing prior to the date of this Agreement, then on the
date of such filing) contain any untrue statement of a material fact or omit to state a material fact
required to be stated therein or necessary to make the statements made therein, in the light of the
circumstances under which they were made, not misleading. Each of the consolidated balance
sheets of the Company included in or incorporated by reference into the Company Reports
(including the related notes and schedules) fairly present in all material respects the consolidated
financial position of the Company and its Subsidiaries as of its date (subject, in the case of
unaudited statements, to normal year-end audit adjustments which would not be material in
amount or effect, and each of the consolidated statements of operations, redeemable preferred
stock, stockholders' equity (deficit) and comprehensive loss and cash flows of the Company
included in or incorporated by reference into the Company Reports (including any related notes
and schedules) fairly present in all material respects the results of operations, redeemable
preferred stock, stockholders' equity (deficit) and comprehensive loss or cash flows, as the case
may be, of the Company and its Subsidiaries for the periods set forth therein (subject, in the case
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of unaudited statements, to normal year-end audit adjustments which would not be material in

amount or effect). The financial statements of the Company, including the notes thereto,
included in or incorporated by reference into the Company Reports comply as to form in all
material respects with applicable accounting requirements and with the published rules and
regulations of the Commission with respect thereto, and have been prepared in accordance with
GAAP. Since January 1, 1999, there has been no material change in the Company's accounting
methods or principles except as described in the notes to such Company financial statements.

49 Litigation. There is no suit, claim, action, litigation or proceeding, in law or in
equity, and there are no proceedings or governmental investigations before any commission or
other administrative authority, pending or, to the Company's knowledge, threatened against the
Company or any Subsidiary, or any of the Company's or any Subsidiary's officers, directors or
affiliates, with respect to or affecting the Company's operations, businesses or financial
condition, or related to the consummation of the transactions contemplated hereby, which is
reasonably likely to have a Material Adverse Effect.

4.10 Taxes.

(@) As used in this Agreement, (i) the term “Taxes” means all federal, state,
local, foreign and other income, gross receipts, sales, use, ad valorem, transfer, franchise, profits,
license, lease, service, service use, withholding, payroll, employment, excise, severance, stamp,
occupation, premium, property, windfall profits, customs, duties or other taxes, fees, assessments
or charges of any kind whatever of a nature similar to taxes, together with any interest and any
penalties, additions to tax or additional amounts with respect thereto, and the term “Tax” means
any one of the foregoing Taxes; and (ii) the term “Retwns” means all returns, declarations,
reports, statements and other documents required to be filed in respect of Taxes, including any
schedule or attachment thereto, and including any amendment thereto, and the term “Return”
means any one of the foregoing Retums.

() There have been properly completed and filed on a timely basis and in
correct form all Refurns required to be filed by the Company and the Subsidiaries or requests for
extensions to file such Tax Returns have been timely filed and the Company and its Subsidiaries
are within such period for extension. As of the time of filing, the foregoing Returns were correct
and complete in all material respects. :

(©) With respect to all amounts in respect of Taxes imposed upon the
Company and/or the Subsidiaries, or for which the Company and/or the Subsidiaries are or could
be liable, whether to taxing authorities (as, for example, under law) or to other Persons (as, for
example, under tax allocation agreements), with respect to all taxable periods or portions of
periods ending on or before December 31, 2000, (i) all applicable tax laws and agreements have
been complied with in all material respects, and (ii) all amounts required to be paid by the
Company and/or a Subsidiary to taxing authorities on or before the date hereof have been paid
and with respect to Taxes not yet due and owing to a taxing authority, such Taxes have been paid
or adequately reserved for on the Company's financial statements in accordance with GAAP.

(d) There are no audits or similar proceedings by any taxing authority pending
or threatened with respect to Taxes. No assessment of Tax has been proposed against the
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Company and/or the Subsidiaries or any of their respective assets or properties. No closing
agreement pursuant to Section 7121 or any similar provision of any state, local or foreign law
has been entered into by or with respect to the Company and/or the Subsidiaries. There are no
outstanding agreements, waivers or arrangements extending the statutory period of limitation
applicable to any claim for, or the period of collection or assessment of, Taxes due from or with
respect to the Company and/or the Subsidiaries for any taxable period, and no power of attorney
granted by or with respect to the Company and/or the Subsidiaries relating to Taxes is currently
i force.

(e) Neither the Company nor any of the Subsidiaries is a party to oi bound by
any Tax allocation, Tax indemmity, Tax sharing or similar contract or arrangement or any
agreement that obligates it to make payment computed by reference to the Taxes, taxable income
or taxable losses of any other Person.

@ There are no liens with respect to Taxes upon any of the assets or
properties of the Company and/or the Subsidiaries, other than with respect to Taxes not yet due.

(g0 The Company and/or the Subsidiaries have collected all sales and use

Taxes required to be collected and has remitted, or will remit on a timely basis, such amount to

the appropriate governmental entities, or have been furnished properly completed exemption

certificates. The Company and/or the Subsidiaries have duly and timely withheld from employee

salaries, wages and other compensation and paid over to the appropriate taxing authorities all

amounts required to be so withheld and paid over for all periods for which the appllcable statute
of limitations has not expired.

4.11 ERISA.

(a) Section 4.11(a) of the Company Disclosure Statement contains a list and
brief description of all “employee pension benefit plans™ (as defined in Section 3(2) of the

Employee Retirement Income Security Act of 1974, as amended (“ERISA™)) (sometimes _
referred to herein as “Pension Plans”), “employee welfare benefit plans” (as defined in Section .

3(1) of ERISA and referred to herein as a “Welfare Plan™) and all other Benefit Plans (defined
herein as any Pension Plan, Welfare Plan and any other plan, fund, program, arrangement or
agreement to provide employees, directors, independent contractors, officers or agents of the
Company or its Subsidiaries with medical, health, life, bonus, incentive, change in control,
employment, stock (option, ownership or purchase), deferred compensation, severance, salary
continuation, vacation, sick leave, fringe, incentive insurance or other benefits), whether or not

subject to ERISA (including any funding mechanism therefor now in effect, whether oral or

written that is currently maintained, or contributed to, or required to be contributed to, by the
Company or one of its Subsidiaries, for the benefit of any current or former employees, officers
or directors of any Subsidiary. The Company has delivered or made available to SG true,
complete and correct copies of (i) each Benefit Plan (or, in the case of any unwritten Benefit
Plans, descriptions thereof), (ii) the most recent annual report on Forms 5500 and 990, if any,
filed with the Internal Revenue Service with respect to each Benefit Plan (if any such report was
required), (iii) the most recent summary plan description for each Benefit Plan for which such

summary plan description is required and (iv) each trust agreement and group anmuity contract .

relating to any Benefit Plan. Each Benefit Plan has been established, funded, maintained and
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administered in accordance with its terms and is in compliance with the applicable provisions of
ERISA, the Code and all other applicable laws, except where the failure to comply would not be
reasonably expected to result in a Material Adverse Effect.

(b) Except as disclosed, all Pension Plans have been the subject of favorable
and up-to-date determination or opinion letters from the Internal Revenue Service, or bave time
remaining in an applicable remedial amendment period to file an application therefor, to the
effect that such Pension Plans are qualified and exempt from federal income taxes under Section
401(a) and 501(a), respectively, of the Code, and no such determination or opinion letter has
been revoked nor has any such Pension Plan been amended since the date of its most recent
determination or opinion letter or application therefor in any respect that would adversely affect
its qualification. '

(©) No Subsidiary has adopted or been obligated to contribute to any “defined
benefit pension plan” as defined in Section 3(35) of ERISA subject to Title IV of ERISA in the
six (6) vears preceding the date hereof nor has any Subsidiary incurred any liability under Title
IV of ERISA as the result of participation in any such defined benefit pension plan by any other
Person that, together with the Company at any time during the last six years, is or was treated as
a single employer under Section 414(b), (c), (m) or (o) of the Code.

(d)  No Benefit Plan is a “multiemployer plan” and neither the Company nor
any Subsidiary at any time has been required to contribute to any “multiemployer plan” (as
defined in Section 4001(a)(3) of ERISA) or has withdrawn from any multiemployer plan where
such withdrawal has either: (1) resulted or would result in any “withdrawal liability” (within the
meaning of Section 4201 of ERISA) that has not been fully paid; or (ii) engaged in a transaction
that might have resulted in withdrawal Itability but for the application of Section 4204 of ERISA.

(e) Except as disclosed, with respect to any Welfare Plan, (i) no such Welfare
Plan is funded through a “‘welfare benefits fund”, as such term is defined in Section 419(e) of the
Code, (ii) no such Welfare Plan is self-insured, and (iii) each such Welfare Plan that is a “group
health plan”, as such term is defined in Section 5000(b)(1) of the Code, complies with the

applicable requirements of Section 4980B(f) of the Code except where the compliance failure
would not be reasonably expected to resnlt in a Materiai Adverse Effect.

() All contributions or premiums owed by Subsidiaries with respect to
Benefit Plans under law, contract or otherwise have been made in full and on a timely basis and
the Subsidiaries are not obligated to coniribute with respect to any Benefit Plan that involves a
retroactive contribution, assessment or funding waiver arrangement except where the failure
would not be reasonable expected to result in a Material Adverse Effect. All administrative costs
attributable to Benefit Plans have been paid when due except where the failure would not be
reasonably expected to result in 2 Material adverse Effect.

{g) No Pension Plan or Welfare Plan or, to the knowledge of the Company,
any “fiduciary” or “party-in-interest” (as such terms are respectively defined by Sections 3(21)
and 3(14) of ERISA) thereto has engaged in a transaction prohibited by Section 406 of ERISA or
4975 of the Code for which a valid exception is not available except where the transaction would
not be reasonably expected to result in a Material Adverse Effect. ' '
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(h) No Benefit Plan exists that could result in the payment to any present or
former employee of the Company or any Subsidiary of any money or other property or accelerate
or provide any other rights or benefits to any present or former employee of the Company or any
Subsidiary as a result of the transactions contemplated by this Agreement, whether or not such
payment would constitute a parachute payment within the meaning of Section 280G of the Code.

4.12 Environmental Matters; OSHA. The Company and the Subsidiaries are in
substantial compliance with all Environmental Laws. For the purposes of this Agreement,
“Environmental Laws™ means all federal, state and local statutes, regulations, ordinances, rules,
regulations and policies, all court orders and decrees and arbitration awards, and the common
law, which pertain to environmental matters or contamination of any type whatsoever. The
Company and the Subsidiaries are in substantial compliance with the Occupational Health and
Safety Act and the rules and regulations thereunder.

4.13 Inteim Conduct of Business. Except as otherwise contemplated by this
Agreement, since December 31, 2000, the Company and the Subsidiaries have not:

(@) sold, assigned, leased, exchanged, transferred or otherwise disposed of any
portion of its assets or property that is material to the Company and the Subsidiaries taken as a
whole, except for sales of assets or inventory in the ordinary course of business and sales or
dispositions of obsolete or worthless assets and except for cash applied in the payment of the
Company's or any Subsidiary's liabilities in the usual and ordinary course of business in
accordance with the Company's and/or the Subsidiaries' past practices;

(b)  written off any asset which has a net book value which exceeds $25,000
individually or $100,000 in the aggregate, or suffered any casualty, damage, destruction or loss,
or interruption in use, of any material asset, property (whether or not covered by insurance), on
account of fire, flood, riot, strike or other hazard or Act of God;

(c) waived any material right arising out of the conduct of, or with respect to,
its business;

{d} made (or committed to make) capital expenditures in an amount which
exceeds $100,000 for any item or $600,000 in the aggregate;

(e} made any change in accounting methods or principles;

48] borrowed any money other than in the ordinary course of business
pursuant to its existing credit facilities or issued any bonds, debentures, notes or other corporate
securities (other than equity securities); ' '

(2) increased the compensation payable to any employee, except for normal
pay increases in the ordinary course of business consistent with past practices;

(h) made any payments or distributions to its employees, officers or directors,

except such amounts as constitute currently effective compensation for services rendered, or
reimbursement for reasonable and ordinary out-of-pocket business expenses;
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) adopted any new Pension Plan, Welfare Plan or other Benefit Plan;

G) issued or sold any of its securities of any class except for the issuance of
Company Common Stock upon the exercise of stock options;

(k) paid, declared or set aside any dividend or other distribution on its
securities of any class, or purchased, exchanged or redeemed any of its securities of any class;

1) suffered or been affected by any condition, event or occurrence which
would be reasonably expected to have a Material Adverse Effect; or

(m) made or changed any Tax election or method of accounting with respect to
Taxes, or filed any amended Tax return, or settled or compromised any examination or
proceeding with respect to any material Tax liability.

Notwithstanding the foregoing, the Company shall not be deemed to have breached the terms of
this Section 4.13 by entering into this Agreement or by consummating the transactions
contemplated hereby.

4.14 No Brokers. The Company has not entered into any confract, arrangement or

understanding with any Person which may result in the obligation of the Company, SG or the

Surviving Corporation to pay any finder's fee, brokerage or agent's commissions or other like
pavments in connection with negotiations leading to this Agreement or the consummation of the
transactions contemplated hereby, except that the Independent Committee has retained Adams,
Harkness & Hill, Inc. (“AH&H™), as its financial advisor (the “Financial Advisor”), the
arrangements with which have been disclosed in writing to SG prior to the date hereof.

4.15 Opinion of Financial Advisor. The Company has received the opinion of AH&H
to the effect that, as of the date hereof, the consideration to be received by the Company's public
sharcholders (other than SG and the Principals) pursuant to the Merger is fair to such
shareholders from a financial point of view.

4.16 Information Supplied. The Proxy Statement to be sent to the shareholders of the
Company in connection with the Shareholders Meeting will not, at the date it is first mailed to
the Company's shareholders or at the time of the Shareholders Meeting, contain any untrue
statement of a material fact or omit to state any material fact required to be stated therein or
necessary in order to make the statements therein, in the light of the circumstances under which
they are made, not misleading. None of the information supplied by the Company for inclusion
in the Schedule 13E-3 to be filed with the Commission by SG and the Company concurrently
with the filing of the Proxy Statement will contain any untrue statement of a material fact or omit
to state any material fact required to be stated therein or necessary in order to make the
statements therein, in light of the circumstances under which they are made, not misleading. The
Proxy Statement will comply as to form in all material respects with the requirements of the
Exchange Act and the rules and regulations promulgated thereunder. Notwithstanding the
foregoing, no representation is made by the Company in this Section 4.16 with respect to
statements made or incorporated by reference therein based on information supplied in writing
by SG specifically for inclusion in the Proxy Statemient.
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4.17 Properties.

(2) The Company and its Subsidiaries have good, valid and, in the case of
their Owned Property (as defined below), marketable fee title to their real property and interests
in real property indicated as being owned by the Company and its Subsidiaries in the financial
statements included in the Company Reports, except for properties sold or otherwise disposed of
in the ordinary course of business (the “Owned Properties™), free and clear of all mortgages,
liens, security interests, easements, covenants, rights-of-way and other similar restrictions and
encumbrances (“Encumbrances”), except where the failure to_have such marketable fee title
would not interfere to any material respect with the conduct of the business of the Company and
the Subsidiaries as currently conducted. The leases relating to the Company's leased real
property (“Company Leases™) are in full force and effect, free and clear of all Encumbrances
except where the failure of such leases to be in full force and effect free and clear of all
Encumbrances would not interfere to any significant extent with the conduct of business of the
Company and the Subsidiaries as currently conducted, and, to the best knowledge of the
Company, are not in default.

(b)  No consent or approval is required to be obtained under any agreement by

which the Company or any of its Subsidiaries has obtained a leasechold interest in any leased ~ -~

property and no right of termination shall arise under any Company Lease nor does any landlord
have the right to increase the rent payable under any Company Lease, in each case as a result of
the execution and delivery of this Agreement by the Company or the consummation by the
Company of the transactions contemplated hereby.

4.18 Material Contract Defanlts; Non-Compete.

(a) Neither the Company nor any of the Subsidiaries is, or has received any
notice or has any knowledge that any other party is, in default or unable to perform in any
respect under any material contracts, agreements, commitments, arrangements, leases, licenses,
policies or other instruments to which it or any of the Subsidiaries is a party or by which it or any
such Subsidiary is bound (“Material Contracts™), except for those defaults which would not
reasonably be expected, either individually or in the aggregate, to have a Material Adverse
Effect, and there has not occurred any event that with the lapse of time or the giving of notice or
both would constitute such a default, except for those defaults which would not reasonably be
expected, either individually or in the aggregate, to have a Material Adverse Effect. Neither the
~ Company nor any of the Subsidiaries is a party to any Material Contract that is required to be
" disclosed as an exhibit to the Company Reports in accordance with the rules and regulations of
the Commission that has not been so disclosed.

4,19 Transactions with Affiliates. Except as set forth in the Company Reports and
except with respect to the fransactions contemplated hereby, there has been no transaction,
agreement, arrangement or understanding, or any related series thereof, between the Company
and/or the Subsidiaries and the Company's affiliates (other than wholly-owned Subsidiaries).

420 Board Recommendation. The Board of Directors of the Company, at a meeting
duly called and held on October 24, 2001, acting upon the recommendation of the Independent
Committee, has by unanimous vote, (i) determined that this Agreement is advisable and is fair to
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and in the best interests of the Shareholders of the Company, (i1} resolved to recommend that the
holders of the shares of Company Common Stock adopt this Agreement and approve the Merger
Agreement and (iii) approved the transfer by the Principals of the Company Common Stock
owrned by them to SG. The aforementioned determination, recommendation and approval of the
Company's Board of Directors are in full force and effect and have not been amended, revoked
or revised in any respect.

4.21 Intellectual Property.

(2) The Company and/or the Subsidiaries own, or are licensed or otherwise
possess legally enforceable rights to use all patents, trademarks, trade names, service marks,
copyrights and any applications therefor, technology, know-how, computer software programs or
applications, and tangible or intangible proprietary information or material that are used in the
business of the Company and/or the Subsidiaries as currently conducted, except as would not
reasonably be expected to have a Material Adverse Effect.

(b) Except as would not reasonably be expected to have a Material Adverse
Effect, the Company and/or the Subsidiaries are not in violation of any licenses, sublicenses and
other agreements as to which the Company and/or the Subsidiaries are a party and pursuant to
which the Company and/or the Subsidiaries are authorized to use any third-party patents,
trademarks, service marks and copyrights (“Third-Party Intellectual Property Rights™). Except
as disclosed in the Company Reports or in the Company Disclosure Statement and except as
would not reasonably be expected to have a Material Adverse Effect, as of the date of this
Agreement no claims with respect to the patents, registered and unregistered trademarks and
service marks, registered copyrights, trade names and any applications therefor owned by the
Company or the Subsidiaries (the “Company Intellectual Property Rights”), any trade secret
material to the Company, or Third-Party Intellectual Property Rights to the extent arising out of
any use, reproduction or distribution of such Third-Party Intellectual Property Rights by or
through the Company or the Subsidiaries, are currently pending (or, to the knowledge of the
Company, are overtly threatened by any Person) against the Company and/or the Subsidiaries.

(c) To the Company's knowledge, all patents, registered trademarks, service
marks and copyrights held by the Company or the Subsidiaries are valid and subsisting. Except
as disclosed in the Company Reports or in the Company Disclosure Statement, to the Company's
knowledge, there is no material unauthorized use, infringement or misappropriation of any
Company Intellectual Property Rights by any third party, including any employee or former
employee of the Company and/or Subsidiaries.

ARTICLE V

COVENANTS

5.1  Interim QOperations.

(a) During the period from the date of this Agreement and continuing until the
ecarlier of the termination of this Agreement or the Effective Time, unless SG has consented in
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writing thereto (which consent shall not be unreasonably withheld or delayed), the Company and
its Subsidiaries shall: - o

@ conduct its business and operations according to its usual, regular
and ordinary course consistent with past practice; provided that the Company and the
Subsidiaries may take actions reasonably necessary in connection with the sale or
liquidation of New Haven Software Corporation ("New Haven Software"), Smith-
Gardner & Associates Pty. Limited (the "Australian Sub") and/or Smith-Gardner &
Associates, Limited (the "UK Sub");

(ii)  use commercially reasonable efforts to preserve intact its business
organization and goodwill, keep available the services of its officers and employees and
maintain satisfactory relationships with those Persons having business relationships with
it; provided that the Company and the Subsidiaries may take all actions reasonably
necessary in conmection with the sale or liquidation of New Haven Software, the
Anstralian Sub and/or the UK Sub; o

(i) not amend its charter or by-laws or comparable governing
instruments;

(iv)  promptly notify SG of any material event affecting the Company
and/or any Subsidiary, any material litigation or material governmental complaints,
investigations or hearings (or communications indicating that the same may be
contemplated), the breach of any representation or warranty contained herein or the
occurrence or non-occurrence of any event the occurrence or non-occuirence of which
would be likely to cause any representation or warranty contained in this Agreement to be
untrue or inaccurate, any failure of the Company or any Subsidiary to comply with or
satisfy any covenant, condition or agreement to be complied with or satisfied by it
hereunder or any notice or other communication from any third party alleging that the
consent of such third party is or may be required in connection with the transactions
contemplated by this Agreement;

(v) promptly deliver to SG true and complete copies of any report,
statement or schedule filed with the Commission subsequent to the date of this
Agreement;

(vi)  not (A) except pursuant to the exercise of options existing on the
date hereof and disclosed pursuant to this Agreement, issue any shares of its capital stock,
effect any stock split, or reclassify, combine, subdivide or redeem, purchase or otherwise
acquire, directly or indirectly, its capital stock or otherwise change its capitalization as it
exists on the date hereof; (B) grant, confer or award any option, warrant, conversion right
or other right not existing on the date hereof to acquire any shares of its capital stock; (C)
increase any compensation or fringe benefits or enter into or amend any employment
agreement with any of its present or fiture officers, directors or employees, except for
normal increases in salaries or wages of employees of the Company and/or its
Subsidiaries who are not directors or officers of the Company in the ordinary course of
business and consistent with past practice; (D) grant any severance or termination
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package to any employee or consultant not currently required to be paid under existing
severance plans to, or enter into any employment, consulting or severance agreement or
arrangement with, any present or former director, officer or other employee of the
Company and/or any of its Subsidiaries; (E) adopt any new employee benefit plan
(including any stock option, stock benefit or stock purchase pian) or amend any existing
employee benefit plan in any material respect, except for changes which are less
favorable to participants in such plans or to effect the conversion or cancellation of
Company Options in accordance with Section 2.2 hereof or to terminate the Employee
Stock Purchase Plan in accordance with Section 5.9 hereof or to amend such plans as
required by law; or (F) establish, adopt, enter into or amend or terminate any collective
bargaining, bonus, profit sharing, thrift, compensation, stock option, restricted stock,
pension, retirement, deferred compensation, employment, terminatton, severance or other
plan, agreement, trust, fund, policy or arrangement for the benefit of any present or
former directors, officers or employees or the Company and/or any of its Subsidiaries,
except if required by law;

(vii) not (A) declare, set aside, make or pay any dividend or make any
other distribution or payment payable in cash, stock, property or otherwise with respect to
any shares of its capital stock or other ownership interests; or (B) directly or indirectly,
redeem, purchase or otherwise acquire any shares of its capital stock, or make any

commitment for any such action;

(viii) not enter into any material agreement or transaction, or agree to
enter into any material agreement or transaction, outside the ordinary course of business,
including, without limitation, any transaction involving any merger, consolidation, joint
venture, license agreement, partial or complete liquidation or dissolution, reorganization,
recapitalization, restructuring, or a purchase, sale, lease or other acquisition or disposition
of any assets or capital stock other than the sale or liquidation of New Haven Software,

the Australian Sub and/or the UK Sub; o N o

(ix) not incur any indebtedness for borrowed money or assume,
endorse, guarantee or otherwise become responsible for any such indebtedness or issue or
sell any debt securities or warrants or rights to acquire any debt securities of others, in
any such case other than in the ordinary course of its business;

(x) not make any loans, advances or capital contributions to, or
investments in, any other Person other than in the ordinary course of business;

(xi}  not make or commit to make any capital expenditures in excess of
$100,000 individually or $500,000 in the aggregate;

(xii) not voluntarily elect to alter materially the manner of keeping its
books, accounts or records, or change in any manner the accounting practices or
principles therein reflected except as required by GAAP;

(xi)) not issue, deliver, sell, lease, sell and leaseback, pledge, dispose of
or encumber, or authorize or commit to the issuance, delivery, sale, lease, sale/leaseback,
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pledge, disposition or Encumbrance of material properties or assets of the Company or
any of its Subsidiaries, except liens for taxes not curently due and except (A) sales of
assets or inventory in the ordinary course of business consistent with past practice and
(B) sales or dispositions of obsolete or worthless assets;

(xiv) use its commercially reasonable efforts to maintain insurance on
its tangible assets and its businesses in such amounts and against such risks and losses as
are currently in effect;

(xv) not (A) make or change any Tax election or method of accounting
with respect to Taxes, (B) file any amended Tax Return or (C) settle or compromise any
examination or proceeding with respect to any material Tax liability, in each case other
than in the ordinary course of business;

(xvi) pay, discharge or satisfy any material claims, habilities or
obligations (absolute, accrued, asserted or unasserted, contingent or otherwise), except
for the payment, discharge or satisfaction of liabilities or obligations in the ordinary
course of business consistent with past practice, or waive, release, grant or transfer any
rights of significant value;

(xvii) settle or compromise any litigation for amounts in excess of an
aggregate of $100,000 (whether or not commenced prior to the date of this Agreement),
other than settlements involving amounts payable by the Company and/or the
Subsidiaries that are not in excess of (x) amounts fully recoverable from insurers of the
Company and/or the Subsidiaries or (y) amounts applied against self-insured retention
amounts or deductibles (provided such settlements do not involve any matenal
non-monetary obligations on the part of the Company and/or any Subsidiary);

(xviil) change the composition, fill any vacancies or increase the size of
the Company's Board of Directors; or

(xix) amend or modify in any material respect or terminate any existing
intellectual property license, execute any new intellectual property license, sell, license or
otherwise dispose of, in whole or in part, any Company Intellectual Property Rights,
and/or subject any Company Intellectual Property Rights to any Encumbrance except in
connection with the sale or liquidation of New Haven Software, the Australian Sub
and/or the UK. Sub.

(b)  For purposes of this Section 5.1, any action that the Company can
establish was taken or approved by Allan J. Gardner or Wilburn W. Smith other than at the
specific direction of the Company's Board of Directors will be deemed to have been approved by
SG, whether or not such action or approval is documented in writing. ’ '

5.2 Preparation of Proxy Statement; Shareholders Meeting.

(a) The Company shall, as soon as practicable following the date of this
Agreement, prepare and file with the Commission the Proxy Statement in preliminary form
{provided that SG and its counsel shall be given reasonable opportunity to review and comment
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on the Proxy Statement prior to its filing with the Commission), and the Company shall use its
best efforts to respond as promptly as practicable to any comments of the Commission with
respect thereto. The Company shall notify SG proniptly of the receipt of any comments from the
Commission or its staff and of any request by the Commission or its staff for amendments or
supplements to the Proxy Statement or for additional information and shall supply SG with
copies of all correspondence between the Company or any of its representatives, on the one
hand, and the Commission or its staff, on the other hand, with respect to the Proxy Statement. If
at any time prior to receipt (or waiver) of the Agreed Shareholder Approval there shall occur any
event that should be set forth in an amendment or supplement to the Proxy Statemient, the
Company shall promptly prepare and mail to its shareholders such an amendment or supplement.
The Company shall use reasonable efforts to cause the Proxy Statement to be mailed to the
Company's shareholders as promptly as practicable after filing with the Commission. Subject to
the fiduciary duties under applicable law of the Company's Board of Directors, (1) the Proxy
Statement shall contain the recommendation of the Company's Board of Directors, acting upon
the recommendation of the Independent Committee, that the shareholders of the Company vote
to adopt and approve this Agreement and the Merger and (ii) if requested to do so by SG at any
time prior to the Shareholders Meeting and subject to compliance with their fiduciary duties
under applicable law, if there shall have been publicly announced an alternative Acquisition
Proposal (as hereinafter defined), the Company's Board of Directors, acting upon the
recommendation of the Independent Committee, shall within a reascnable period of time
following such request (and prior to the Shareholders Meeting) publicly reaffirm such
recommendation and/or shall publicly announce that it is not recommending that the
shareholders of the Company accept an alternative Acquisition Proposal, provided that such
reaffirmation or announcement does not réquiré Significanf delay in the timing of the
Shareholders Meeting.

(b) The Company shall, as soon as practicable following the date of execution
of this Agreement, duly call, give notice of, convene and hold a Shareholders Meeting for the
purpose of secking the shareholder approval of this Agreement and the Merger. Subject to
compliance with their fiduciary duties under applicable law, the Company’s Board of Directors,
acting upon the recommendation of the Independent Committee, shall recommend to its
shareholders that they adopt and approve this Agreement and the Merger. Without limiting the
generality of the foregoing, the Company agrees that its obligations pursuant to the first sentence
of this Section 5.2(b) shall not be affected by the commencement, public proposal, public
disclosure or communication to the Company of any Acquisition Proposal.

() SG and the Principals shall cause any and all shares of Company Common
Stock beneficially owned by SG or the Principals to be voted in favor of the adoption and
approval of this Agreement and the Merger.

)] SG shall, as scon as practicable following the date of this Agreement,
prepare and, together with the Company, file with the Commission the Schedule 13E-3 (provided
that the Company and its counsel shall be given reasonable opportunity to review and comment
on the Schedule 13E-3 prior to its filing with the Commission), and SG, together with the
Company, shall use its best efforts to respond as promptly as practicable to any comments of the
Commission with respect thereto. SG shall notify the Company of the receipt of any comrnents
from the Commission or its staff and of any request by the Commission or its staff for
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amendments to the Schedule 13E-3 or for additional information and shall supply the Company
with copies of all correspondence between SG or any of its representatives, on the one hand, and
the Commission or its staff, on the other hand, with respect to the Schedule 13E-3. If at any time
prior to receipt of the Agreed Shareholder Approval there shall occur any event that should be set
forth in an amendment to the Schedule 13E-3, SG shall promptly prepare and, together with the
Company, file with the Commission such amendment.

5.3 Acquisition Proposals.

(a) The Company may (i) furnish information with respect to the Company to
any Person for purposes of soliciting a Superior Acquisition Proposal (as hereinafter defined)
from such Person pursuant to a confidentiality agreement entered into between such Person and
the Company in form and substance reasonably satisfactory to the Company's Board of Directors
or the Independent Committee .acting on its behalf, and (ii) participate in discussions or
negotiations regarding such Acquisition Proposal. For purposes of this Agreement, an
“Acquisition Proposal” means any inquiry, proposal or offer from any Person (other than in
connection with the sale or liquidation by the Company of New Haven Software, the Australian
Sub and/or the UK Sub) (a) relating to any direct or indirect acquisition or purchase of (x) a

business that constitutes 13% or more of the net revenues, net income or the assets of the 7

Company or any Subsidiary, or (y) 15% or more of any class of equity securities of the Company
or any Subsidiary, (b) relating to any tender offer or exchange offer that 1f consummated would
result in any Person beneficially owning 15% or more of any class of equity securities of the
Company or any Subsidiary, or (c) relating to any merger, consolidation, business combination,
acquisition, recapitalization, liquidation, dissolution or similar transaction involving Company or
any Subsidiary, in each case, other than the transactions contemplated by this Agreement. For

purposes of this Agreement, a “Superior Acquisition Proposal” means any Acquisition Proposal

which (i) the Company's Board of Directors, acting upon the recommendation of the Independent
Committee, determines in good faith is reasonably likely to be consummated, taking into account
the Person making the proposal and all legal, financial, regulatory and other aspects of the
Acquisition Proposal, and (ii) the Company's Board of Directors or the Independent Committee
acting on its behalf believes in good faith (after consultation with and based upon the advice of
its outside financial advisors) would, if consummated, provide greater value to the Company’s
shareholders than the transaction contemplated by this Agreement.

®) Except as expressly permitted by this Section 5.3, the Company's Board of
Directors shall not (i) withdraw or modify, or propose publicly to withdraw or modify, in a
manner adverse to SG, the approval or recommendation by the Company's Board of Directors of
this Agreement, the Merger and the transactions contemplated hereby, (ii) approve or
recommend, or propose publicly to approve or recommend, any Acquisition Proposal, or (1ii)
cause the Company to enter into any lefter of infent, agreement in principle, acquisition

agreement or other similar agreement (each, a “Company Acquisition Agreement”) related to  _

any Acquisition Proposal, other than any such agreement entered into concwrrently with a
termination pursuant to the next senience. Notwithstanding the foregoing, if at any time the
Company's Board of Directors determines in good faith, after consultation with outside counsel,
that it is necessary to do so in order to act in a manner consistent with its fiduciary duties to the
Company's shareholders under applicable law, subject to compliance with paragraph (c) below,
the Company's Board of Directors may, in response to a Superior Acquisition Proposal, enter
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into a Company Acquisition Agreement with respect to such Superior Acquisition Proposal and,
at the time of execution of 2 binding agreement with respect thereto, terminate this Agreement in
accordance with Section 7.3 hereof.

(c) In addition to the obligations of the Company as set forth in paragraphs (a)
and (b) of this Section 5.3, Company shall advise SG orally within one business day and in
writing within two business days of any Acquisition Proposal in response to which the Company
has furnished confidential information to the proponent thereof or has commenced negotiations
with the proponent thereof. In addition, in the event (and in each event) that the Company
intends to enter into a Company Acquisition Agreement relating to a Superior Acquisition
Proposal, the Company shall, not less than one 24-hour period containing eight regular business
hours, prior to entering into such Company Acquisition Agreement advise SG in writing of such
intention and the identity of the Person or Persons who have made and/or are sponsoring, directly
or indirectly, such Superior Acquisition Proposal.

5.4  Inspection of Records. From the date hereof to the Effective Time, the Company
shall and shall cause its Subsidiaries, and their respective directors, employees, auditors, counsel,
financial advisors and other agents, to (a) allow all designated officers, attomeys, accountants
and other representatives of SG reasonable access at all reasonable times to its officers, agents,
employees, offices, records, files, correspondence, audits and properties, as well as to all
information relating to its commitments, contracts, titles and financial posifion, or otherwise
pertaining to the business and affairs of the Company and its Subsidiaries; (b) furnish to SG and
its aforementioned representatives such financial, operating and other data and other information
as such Persons may reasonably request; and (c) instruct its employees, counsel, auditors and
financial advisors and other agents to cooperate reasonably with SG and its investigation of the
business of the Company and its Subsidiaries. From the date hereof to the Effective Time, SG
shall (a) furnish to the Company, its counsel, financial advisors, auditors and other authorized
representatives such financial and operating data and other information as such Persons may
reasonably request, and (b) instruct its officers, counsel and financial advisors of SG to cooperate
reasonably with the Company in its investigation of the business of SG. Notwithstanding the

foregoing, the Company may withhold the documents and information actually described in the o

Company Disclosure Statement to the extent required to comply with the terms of a
confidentiality agreement with a third party in effect on the date of this Agreement. SG shall,
and shall cause its officers, employees, agents, consultants and affiliates to, hold all information
obtained pursuant to this Agreement in confidence and i the event of termination of this
Agreement for any reason, SG shall promptly return or destroy all nonpublic documents obtained
from Company and any copies made of such documents for SG and all documentation and other
material prepared by SG or its advisors based on. written nonpublic information furnished by
Company or its advisors shall be destroyed.

5.5  Publicity. Neither party hereto shall make any press release or public
announcement with respect to this Agreement, the Merger or the transactions comntemplated
hereby without the prior written consent of the other party hereto (which consent shall not be
unreasonably withheld); provided, however, that each party hereto may make any disclosure or
announcement which such party, in the opinion of its outside legal counsel, is obligated to make
pursuant to applicable law or regulation of any national securities exchange, in which case, the

IMI711637;7} 23



party desiring to make the disclosure shall consult with the other party hereto prior to making

such disclosure or announcerment.

5.6  Further Action; Reasonable Best Efforts.

(a) Upon the terms and subject to the conditions hereof, each of the parties
hereto shall use its reasonable best efforts to take, or cause to be taken, all action, and to do or
cause to be done, and to assist and cooperate with the parties in doing, all things necessary,
proper or advisable to consummate and make effective, in the most expeditious manner
practicable, the transactions contemplated by this Agreement, including but not limited to (i)
cooperation in the preparation and filing of the Proxy Statement and the Schedule 13E-3, (i)
determining whether any filings are required to be made or consents, approvals, waivers,

licenses, permits or authorizations are required to be obtamed (or, which if not obtained, would

result in an event of default, termination or acceleration of any agreement) under any applicable
law or regulation or from any governmental entities or third parties, including parties to leases,
loan agreements or other debt instruments, in connection with the transactions contemplated by
this Agreement, including the Merger, and (iii) promptly making any such filings, furnishing
information required in connection therewith and timely seeking to obtain any such consents,
approvals, permits or authorizations.

(b}  The Company shall use its commercially reasonable best efforts to obtain
all consents, approvals, agreements, extensions or other waivers of rights necessary to ensure that
all Leases and other Material Contracts remain in full force and effect for the benefit of the
Surviving Corporation after the Effective Time on substantially the same terms and conditions as
in effect on the date hereof (without any increase in amounts payable thereunder).

5.7 Tndemnification; D&O Insurance, etc.

(a)  SG shall, to the fullest extent permitted by law, canse the Surviving
Corporation (from and after the Closing Date) to honor all the Company’s obligations to
indemnify, defend and hold harmless (including any obligations to advance funds for expenses)
the current and former directors and officers of the Company and its Subsidiaries against all
losses, claims, damages or liabilities arising out of acts or omissions by any such directors and
officers occurring prior to the Closing Date to the maximum extent that such obligations of the
Company exist on the date of this Agreement, whether pursuant to the Company’s Articles of
Incorporation, By-laws, the FBCA, individual indemnity agreements or otherwise, and such
obligations shall survive the Merger and shall continue in full force and effect in accordance with
the terms of the Company’s Articles of Incorporation, By-laws, the FBCA and such individual
indemnity agreements from the Closing Date until the expiration of the applicable statute of
limitations with respect to any claims against such directors or officers arising out of such acts or
omissions. In the event a current or former director or officer of the Company or any of its
Subsidiaries is entitled to indemmification under this Section 5.7, such director or officer shall be
entitled to reimbursement from the Company (from and after the Closing Date) or the Surviving
Corporation (from and after the Closing Date) for reasonable attorney fees and expenses incurred
by such director or officer in pursning such indemnification, including payment of such fees and
expenses by the Surviving Corporation or the Company, as applicable, in advance of the final
disposition of such action upon receipt of an undertaking by such current or former director ox
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officer to repay such payment if it shall be adjudicated that such current or former director or
officer was not entitled to such payment.

®) The Company will maintain, through the Effective Time, the Company’s
existing directors’ and officers” insurance in full force and effect without reduction of coverage.

Prior to the Effective Time SG shall purchase tail insurance providing coverage for a period of .

six years after the Effective Time on the same terms as the current policies of directors” and
officers’ liability insurance and indemnification maintained by the Company (provided that SG
may substitute therefor policies with reputable and financially sound carriers, which policies
provide coverage of the types, in the amounts and containing terms and conditions which are no
Jess advantageous to the beneficiaries thereof than those maintained by the Company) with
respect to claims arising from or related to facts or events which occurred at or before the
Effective Time.

(c) The Articles of Incorporation of the Surviving Corporation shall contain
the provisions that are set forth in Article VI of the Company’s Articles of Incorporation, which
provisions shall not be amended, repealed or otherwise modified for a period of six years from
the Effective Time in any manner that would affect adversely the rights thereunder of individuals
who at or at any time prior to the Effective Time were directors, officers, employees or other
agents of the Company.

(d) If the Surviving Corporation or any of its successors or assigns
(i) consolidates with or merges into any other Person and shall not be the continuing or surviving
corporation or entity of such consolidation or merger, or (ii) transfers all of substantially all of its
properties and assets to any Person, then, and in each such case, proper provision shall be made
so that the successors and assigns of the Surviving Corporation assume, as a matter of Iaw or
otherwise, the obligations set forth in this Section 5.7.

5.8  Disposition of Litigation. The Company and SG shall participate jointly in the
defense of any shareholder Iitigation against the Company or SG, as applicable, and their
respective affiliates, and the directors, officers, employees, representatives and agents of the
foregoing, relating to the transactions contemplated by this Agreement.

5.9  Termination of Employee Stock Purchase Plan.  The Company shall accelerate
the next exercise date under its Employee Stock Purchase Plan to November 9, 2001 and shall
thereafter terminate such Plan.

ARTICLE VI

" CONDITIONS : -

6.1 Conditions to Fach Party's Obligation to Effect the Merger. The respective
obligations of each party to effect the Merger shall be subject to the fulfillment at or prior to the
Closing Date of each of the following conditions (unless waived by each of the parties hereto in
accordance with the provisions of Section 7.8 hereof):

(a) No preliminary or permanent injunction or other order, decree, statute,
rule or regulation shall have been entered and remain in effect by any federal or state court or
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federal, state, local or other governmental entity which prevents the consummation of the Merger
or materially changes the terms or conditions of this Agreement.

(b) All material consents, authorizations, orders and approvals of (or filings or

registrations with) any govermuental commission, board or other regulatory body required in

connection with the execution, delivery and performance of this Agreement shall have been
obtained or made, except for the filing of the Articles of Merger and any documents required to
be filed after the Effective Time. ) ' )

(©) The consummation of the Merger shall not violate applicable law.

6.2  Conditions to the Obligation of the Company to Effect the Merger. The
obligation of the Company to effect the Merger shall be subject to the fulfillment at or prior to
the Closing Date of the following conditions (unless waived by the Company in accordance with
the provisions of Section 7.8 hereof): - R

(a) This Agreement and the Merger shall have been adopted and approved by
Agreed Shareholder Approval.

() SG shall have performed, in all material respects, all of its respective
obligations contained herein that are required to be performed by SG at or prior to the Closing
Date, and the Company shall have received a certificate of an Executive Officer of SG, dated the
Closing Date, certifying to such effect.

(c) The representations and warranties of SG contained in this Agreement and
in any document delivered in connection herewith (disregarding any qualification contained
therein with respect to materiality and material adverse effect) shall be true and correct as of the
Closing Date (except those representations and warranties that address matters as of a particular
date, which shall remain true and correct as of such date) with only such exceptions as would not
in the aggregate have a material adverse effect on SG or its ability to perform its obligations
hereunder. The Company shall have received a certificate of an Executive Officer of SG, dated
the Closing Date, certifying to such effect.

(d) The Company shall have received from SG certified copies of the
resolutions of its Board of Directors and shareholders approving and adopting this Agreement,
the Merger and the transactions contemplated hereby.

(e) From the date of this Agreement through the Effective Time, there shall
not have occurred any event that has had, or would be reasonably likely to have, a material
adverse effect on SG or its ability to perform hereunder.

(D SG shall have executed and delivered such other documents and taken
such other actions as the Company shall have reasonably requested.

6.3 Conditions to the Obligation of SG to Effect the Merger. The obligations of SG
to effect the Merger shall be subject to the fulfillment at or prior to the Closing Date of the
following conditions (unless waived by SG in accordance with the provisions of Section 7.8

hereof):
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(a) This Agreement and the Merger shall have been adopted and approved by
Requisite Shareholder Approval.

(b) There shall not be pending or threatened by any governmental entity any
suit, action or proceeding (i) challenging or seeking to restrain or prolubit the consummation of
the Merger or any of the other transactions contemplated by this Agreement or seeking to obtain
from SG or any of its affiliates any damages that are material to any such party, (if) seeking to
prohibit or limit the ownership or operation by the Company or any of its Subsidiaries of any
material portion of the business or assets of the Company or any of its Subsidiaries or (iii}
secking to impose limitations on the ability of SG or any shareholder of SG to acquire or hold, or
exercise full rights of ownership of, any shares of Company Common Stock, including, without
limitation, the right to vote the Company Commton Stock on all matters properly presented to the
shareholders of the Company.

(c) The Company shall have performed, in all material respects, all of its
obligations contained herein that are required to be performed by the Company at or prior to the
Closing Date, and SG shall have received a certificate of an executive officer of the Company,
dated the Closing Date, certifying to such effect.

(d The representations and warranties of the Company contained in this
Agreement and in any document delivered in connection herewith (disregarding amy
qualification contained therein with respect to materiality and Material Adverse Effect) shall be
true and correct as of the Closing Date (except those representations and warranties that address
matters as of a particular date, which shali remain true and correct as of such date) with only
such exceptions as would not in the aggregate have a Material Adverse Effect on the Company.
SG shall have received a certificate of an executive officer of the Company, dated the Closing
Date, certifying to such effect. T

(e) SG shall have received from the Company certified copies of the
resolutions of the Company's Board of Directors and shareholders approving and adopting this
Agreement and the Merger and the transactions contemplated hereby.

® SG shall have received evidence, in form and substance reasonably
satisfactory to it, that all material licenses, permits, consents, approvals, authorizations,
qualifications and orders of governmental entities and other third parties have been obtained
without, in the case of third parties, the payment or imposition of any costs or additional
obligations.

(=) From the date of this Agreement through the Effective Time, there shall

not have occurred any event that has had, or would be reasonably likely to have, a Material
Adverse Effect on the Company.

(h) Each director of the Company other than the Principals shall have resigned
from the Company's Board of Directors in writing, effective as of the Effective Time.

(1) The Company shall have executed and delivered such other documents
and taken such other actions as SG shall have reasonably requested.
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ARTICLE VII

TERMINATION

7.1 Termination by Mutual Consent. This Agreement may be terminated and the

Merger may be abandoned at any time prior to the Effective Time, before or after the Requisite
Shareholder Approval, by the mutual consent of SG and the Company.

7.2 Termination by Either SG or the Company. This Agreement may be terminated

and the Merger may be abandoned by the Company by action of the Company’s Board of
Directors upon the recommendation of the Independent Committee or by SG by action of its
Board of Directors if: ' '

(@ the Merger shall not have been consummated by February 28, 2002;
provided, however, that the right to terminate this Agreement under this clause will not be
avatlable to any party whose breach of any representation, warranty or covenant hereunder has
been a cause of, or resulted in, the failure of the Merger to occur on or before such date;

(b) the Requisite Shareholder Approval shall not have been obtained at the
Shareholders Meeting (as such meeting may be adjourned or delayed); or

(c) a court of competent jurisdiction or a governmental, regulatory or
administrative agency or commission shall have issued an order, decree or ruling or taken any
other action either (i) permanently restraining, enjoining or otherwise prohibiting the
consummation of the Merger or any of the transactions contemplated by this Agreement or (ii)
otherwise altering the terms of any of the foregoing in any significant respect, and such order,
decree, ruling or other action is or shall have become final and nonappealable.

7.3 Termination by the Company. This Agreement may be terminated and the Merger
may be abandoned at any time prior to the Effective Time by the Company, prior to the receipt
of the Agreed Sharebolder Approval if, (i) pursuant to and in compliance with Section 5.3(b)
hereof, the Board of Directors of the Company acting upon the recommendation of the
Independent Committee withdraws, modifies or amends in a manner adverse to SG its approval
or recommendation of this Agreement or any of the fransactions contemplated hereby (or
publicly announces its intention to do so), or (ii) the Company's Board of Directors acting upon
the recommendation of the Independent Coromittee approves a Superior Acquisition Proposal;
provided, however, that the Company shall have complied with Section 5.3(c)} in all respects;
provided that this Agreement may not be terminated pursuant to this Section 7.3 unless
concurrently with such termination, the Company pays to SG the Termination Fee (as such term
is defined in Section 7.6(a)). ' S

7.4 Termination by SG. This Agreement may be terminated and the Merger may be
abandoned at any time prior to the Effective Time by SG if the Company or its Board of
Directors shall have (i) withdrawn, modified or amended in any respect adverse to SG its
approval or recommendation of this Agreement or any of the transactions contemplated herein,
(ii) approved, recommended or entered into a Company Acquisition Agreement with respect to,
or consummated, any Superior Acquisition Proposal, (iii) resolved to do any of the foregoing, or
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(iv) in response to the commencement of any tender offer or exchange offer for 15% or more of
the outstanding shares of Company Common Stock, not recommended rejection of such tender
offer or exchange offer.

7.5 Termination Upon Breach of Representation, Warranty or Covenant. This
Agreement may be terminated and the Merger may be abandoned at any time prior to the
Effective Time (i) by the Company, if SG breaches any of its representations, warranties,
covenants or agreements contained in this Agreement and such breach is reasonably likely to
have a material adverse effect on SG or its ability to perform hereunder and, with respect to any
such breach that is reasonably capable of being remedied, the breach is not remedied within 20
days after the Company has furnished SG with written notice of such breach, or (ii) by SG if the
Company breaches any of its representations, warranties, covenants or agreements contained in
this Agreement and such breach is reasonably likely to have a Material Adverse Effect on the
Company and, with respect to any such breach that is reasonably capable of being remedied, the
breach is not remedied within 20 days afier SG has furnished the Company with written notice of
such breach.

7.6 Termination Fee.

(a) In the event that this Agreement is terminated by the Company pursuant to
Section 7.3 or by SG pursuant to Section 7.4, the Company shall pay to SG by wire transfer of
tmmediately available funds to an account designated by SG on the next business day following
such termination (or, in the case of a termination pursuant to Section 7.3, prior to the
effectiveness of such termination) an amount equal to $1,679,100" (the "Termination Fee").

(b) The payment of the Termination Fee shall serve as full liquidated damages
hereunder, and SG hereby waives all claims against the Company and its Subsidiaries hereunder
in respect of the circumstances requiring such payment.

(c) Each party shall bear its own expenses in connection with this Agreement
and the transactions contemplated hereby; provided that all expenses of SG shall be paid by the
Surviving Corporation at or following the Effective Time.

7.7  Effect of Termination and Abandonment. In the event of termination of this
Agreement and the abandonment of the Merger pursuant to this Article VII, this Agreement shall
become void and have no effect other than Sections 5.4, 5.8, 7.6 and this 7.7 which provisions
shall survive such termination and all obligations of the parties hereto shall terminate, except
pursuant to such enumerated provisions without any liability or obligation on the part of SG or
the Company.

7.8  Extension; Waiver. At any time prior to the Effective Time, any party hereto, by
action taken by its Board of Directors, may, to the extent legally allowed, (a) extend the time for
the performance of any of the obligations or other acts of the other parties hereto; (b) waive any
Inaccuracies in the representations and warranties made to such party contained herein or in any
document delivered purswant hereto; and (c) waive compliance with any of the agreements or

'12,404,287 x 2.7 x .05 + 4,530
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conditions for the benefit of such party contained herein. Any agreement on the part of a party
hereto to any such extension or waiver shall be valid only if set forth in an instrument in writing
signed on behalf of such party.

ARTICLE VIII

GENERAL PROVISIONS

8.1 Nonsurvival of Representations, Warranties and Agreements. Except as provided
n Section 7.7 hereof, the representations and warranties in this Agreement and in any instrument
delivered pursuant hereto shall expire at the Effective Time or upon the termination of this
Agreement pursuant to Article VI, as the case may be. All agreements in this Agreement to be
fully performed prior to the Effective Time shall terminate at the Effective Time and all other
agreements shall survive the Effective Time. ' . '

82  Notices. All notices required or permitted to be given hereunder shall be in
writing and may be delivered by hand, by facsimile, by nationally recognized private courier, or
by United States mail. Notices delivered by mail shall be deemed given five (5) business days
after being deposited in the United States mail, postage prepaid, registered or certified mail.
Notices delivered by hand, by facsimile, or by nationally recognized private carrier shall be
deemed given on the day following receipt; provided, however, that a notice delivered by
facsimile shall only be effective if such notice is also delivered by hand, or deposited in the
United States mail, postage prepaid, registered or certified mail, on or before two (2) business
days after its delivery by facsimile. All notices shall be addressed as follows:

Ifto SG: o . If to the Company:

Ecometry Corporation ~ Members of the Independent Commiittee
1615 South Congress Avenue of the Board of Directors

Delray Beach, Florida 33445 - 1615 South Congress Avenue
Attn: Wilburn W. Smith Delray Beach, Florida 33445
Facsimile: 561-279-4376 Facsimile: 561-279-4376

With copies to: With copies to:

Akerman, Senterfitt & Eidson, P.A. Testa, Hurwitz & Thibeault, LLP
Las Olas Centre II, Suite 1600 Qliver Street Tower

350 East Las Olas Blvd. .. 125 High Street

Fort Lauderdale, Florida 33301 ‘Boston, Massachusetts 02110
Attn: Bruce I. March, Esq. Attn: George Lloyd, Esq.
Facsimile: (954) 463-2224 Facsimile: (617) 790-0168

or to such other address as any party shall specify by written notice so given.

8.3  Assignment, Binding Effect. Neither this Agreement nor any of the rights,
interests or obligations hereunder shall be assigned by any of the parties hereto (whether by
operation of law or otherwise) without the prior written consent of the other parties, except that

{MI711637:7} 30



SG may assign all or any of its rights and obligations hereunder to any affiliate of SG. Subject to
the preceding sentence, this Agreement shall be binding upon and shall inure to the benefit of the
parties hereto and their respective permitted successors and assigns.

8.4  Entire Agreement. This Agreement, the Disclosure Statements of the Company
and SG and the Exhibits hereto constitute the entire agreement armong the parties with respect to
the subject matter hereof and supersede all prior agreements and understandings among the
parties with respect thereto. No addition to or modification of any provision of this Agreement
shall be binding upon any party hereto unless made in writing and signed by all parties hereto.

8.5 Amendment.

(a) This Agreement may be amended by the parties hereto by action taken by
their respective Boards of Directors at any time before or after approval of matters presented in
connection with the Merger by the shareholders of the Company, but after any such sharecholder
approval, no amendment shall be made which by law requires the further approval of
' shareholders without obtaining such further approval. This Agreement may not be amended
except by an instrument in writing signed on behalf of each of the parties hereto.

® With the consent of the other party, cither party to this Agreement may at
any time and from time to time prior to the mailing of the Proxy Statement, by written notice to
the other party, supplement or amend such party's Disclosure Statement to disclose any breach
occurring after the date hereof of any representation or warranty of such party that is not
reasonably capable of being remedied prior to the Effective Time and will, if not remedied, result

in the condition set forth in Section 6.2(c) (in the case of SG) or in Section 6.3(d) (in the case of -

the Company) not being satisfied at the Effective Time.

8.6 Goveming Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of Florida.

8.7 Counterparts. This Agreement may be executed by the parties hereto in separate
counterparts, each of which when so executed and delivered shall be an original, but all such
counterparts shall together constitute one and the same instrument.

8.8  Headings. Headings of the Articles and Sections of this Agreement are for the
convenience of the parties only and shall be given no substantive or interpretive effect
whatsoever.

8.9  Waivers. All waivers must be in writing. Except as provided in this Agreement,
no action taken pursuant to this Agreement, including, without limitation, any investigation by or
on behalf of any party, shall be deemed to constitute a waiver by the party taking such action of
compliance with any representations, warranties, covenants or agreements contained in this
Agreement. The waiver by any party hereto of a breach of any provision hereunder shall not
operate or be construed as a waiver of any prior or subsequent breach of the same or any other
provision hereunder.
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8.10 Incorporation of Exhibits. The Disclosure Statements of the Company and SG
attached hereto and referred to herein are hereby incorporated herein and made a part hereof for
all purposes as if fully set forth herein.

8.11 Severability. Any term or provision of this Agreement which is invalid or
unenforceable in any jurisdiction shall, as to that jurisdiction, be ineffective to the extent of such
invalidity or unenforceability without rendering invalid or unenforceable the remaining terms
and provisions of this Agreement or affecting the validity or enforceability of any of the terms or
provisions of this Agreement in any other jurisdiction. If any provision of this Agreement is so
broad as to be unenforceable, the provision shall be interpreted to be only so broad as is
enforceable.

8.12 Enforcement of Agreement. The parties hereto agree that irreparable damage
would occur in the event that any of the provisions of this Agreement was not performed in
accordance with its specific terms or was otherwise breached. It is accordingly agreed that the
parties shall be entitled to an injunction or injunctions to prevent breaches of this Agreement and
to enforce specifically the terms and provisions hereof in any court of competent jurisdiction,
this being in addition to any other remedy to which they are entitled at law or in equity.

IN WITNESS WHEREOQEF, the parties have executed this Agreement and caused the
same to be duly delivered on their behalf on the day and year first written above.

SG MERGER CORP.

By:
Title:

ECOMETRY CORPORATION

By:
Title:

For purposes of Section 5.2(c) only:

Wilburn W. Smith

Allan J. Gardner
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armend such party's Bisclosure Statement to disclose any breach occurring afier the date hereof of any representation
or warranty of such party that is not reasonably capable of being remedied prior to the Effective Time and will, if
not remedied, result in the condition set forth in Section 6.2(¢) (in the case of $G) or in Section 6.3(d) {in the case of
the Company) not being satisfied at the Effective Time.

8.5 Governing Law. This Agreement shall be governed by and construed in accordance with tha laws
of the State of Florida. '

87 Coumterparts. This Agreement may be executed by the parties hereto in separate counterparts,
cach of which when so executed and delivered shall be an original, but all such counterparts shall together constitute

one and the same instrument,

8.8 Headinus, Headings of the Anticles and Sections of this Agreement are for the convenience of the
parties only and shall be given no substantive or interpretive effect whatsosver.

8.9 Waivers. All waivers must be in writing, Except as provided in this Agreement, no action taken
pursuant to this Agreement, including, without limitation, any investigation by or on behalf of any patty, shall be
deemed to constitute a waiver by the pary taking such action of compliance with any representstions, warranties,
covenants or agreements contained in this Agreement. The waiver by any party hereto of a breach of any provision
hereunder shall not operate or be construed as a waiver of any prior or subsequent breach of the same or any cther
provision hereunder,

8.10  Incorporation of Exhibits. The Disclosure Statements of the Company and SG attached hereto and
referred to herein are hereby incorporated herein and made a part hereof for all purposes as if fully set forth herein, N\

8.1! Severability. Any term or provision of this Agreement which is invalid or unenforceable in any
Jurisdiction shall, as to that jurisdiction, be ineffective to the extent of such invalidity or unenforceability without
rencering invalid or unenforceable the remaining terms and provisians of this Agreement or affecting the validity or
enforceability of any of the terms or provisions of this Agreetent in any other jurisdiction. 1f any provision of this
Agreement is so broad as to be unenforcezble, the provision shall be interpreted to be only so broad =5 is
enforceable. \

8.12  Enforcement of Agreement, The parties hereto agree that irreparable damage would ocour in the
event that any of the provisions of this Agreement was not performed in accordance with its specific terms or was i
otherwise breached, It is accordingly agreed that the parties shali be cotitled to an injunction or injunctions to
prevent breaches of this Agreement and to enforce specifically the terms and provisions hereof in any court of
competent jurisdiction. this being in addition 1o any other remedy to which they are entitled at law or in equity.

IN WITNESS WHEREOF, the parties have executed this Agreement and ecaused the same to be duly
delivered on their behalf on the day and year first written above.

SG MERGER CORP.

Title:
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ECOMETRY C /R}ﬁRAW

By. Haﬁl?"n K Aeltnbavnn

Title: VP fimance & C.Fo

For purposes of Section 5.2(c) only:
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AMENDMENT AND WAIVER TO
AGREEMENT AND PLAN OF MERGER

This Amendment and Waiver to Agreement and Plan of Merger (this
“Amendment”) is made and entered into as of January 25, 2002, by and among SG
Merger Corp., a Florida corporation (“SG”), Ecometry Corporation, a Florida corporation
(the “Company”), Wilburn W. Smith and Allan J. Gardner (each of the parties hereto
being referred to individually as a “Party” and collectively as the “Parties™).

Recitals
Whereas, the Parties entered into that Agréement and Plan of Merger dated as of
October 25, 2001 (the “Merger Agreement”) (initially capitalized terms which are used
herein which are not otherwise defined herein shall have the meanings assigned to such
terms in the Merger Agreement);

Whereas, Syngistix, Inc., a Delaware corporation ("Syngistix™), has indicated that
it would be willing to make an Acquisition Proposal under certain circumstances;

Whereas, in order to induce Syngistix to make such an Acquisition Proposal, the
Parties desire to amend the Merger Agreement, and SG desires to waive certain rights
under the Merger Agreement, as set forth below. S

Now, therefore, in consideration of the covenants, promises and representations
set forth herein, and for other good and valuable consideration, the receipt and
sufficiency of which are hereby acknovwledged, the Parties agree as follows:

1. Notwithstanding anything to the contrary contained in the Merger
Agreement, including without limitation, Section 5.3 thereof, the Company may negotiate
and enter into the Agreement and Plan of Merger dated as of January 25, 2002 attached
hereto as Exhibit A (the “Syngistix Merger Agreement”). The execution and delivery by
the Company of the Syngistix Merger Agreement, and actions taken by the Company
which are reasonably necessary or advisable for the Company and/or its affiliates to
perform its obligations thereunder shall not constitute a breach by the Company and/or its
affiliates under the Merger Agreement or give SG the right in and of itself to terminate
the Merger Agreement or to claim a breach of any provision of the Merger Agreement or,
except as provided in paragraph 5 below, to collect the Termination Fee in accordance
with Section 7.6 of the Merger Agreement. No breach of any representation, warranty,
covenant or agreement contained in the Merger Agreement which results from, or is
caused by, any action by the Company and/or its affiliates which is reasonably necessary
or advisable for the Company and/or its affiliates to perform its obligations under the
Syngistix Merger Agreement shall constitute a breach of the Merger Agreement by the
Company and/or its affiliates, including without limitation, (i) any withdrawal,
modification or amendment by the Company or its Board of Directors of its approval or
recommendation of the Merger Agreement or any of the transactions contemplated
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therein (or any public announcement of its intention to do so), which withdrawal,
modification or amendment is as a result of, or caused by, or related to, any approval or
recommendation of the Syngistix Merger Agreement; (il) any approval or
recommendation by the Company or its Board of Directors of the Syngistix Merger
Agreement or any of the transactions contemplated therein; (iii) any resolution by the
Company or its Board of Directors to do any of the foregoing; or (iv) any failure by the
Company or its Board of Directors not to recommend rejection of the Syngistix Merger
Agreement or any of the transactions contemplated therein. Notwithstanding the
foregoing, the agreements and waivers of SG Merger in the two precedmg sentences shall
not apply if and to the extent that the Syngistix Merger Agreement is amended afier the
date hereof without the express written consent of SG and such amendments contain
conditions to closing, covenants, agreements or other terms that shall materially affect the
business, operations or financial condition of the Company or impose any material
obligations on or create any material liabilities for the Company following termination of
such agreement.

2. Section 7.2 (a) of the Merger Agreement is hereby amended by deleting
the date “February 28, 2002” and substituting therefor the date “July 31, 2002.”

3. SG hereby waives any noncompliance by the Company with the second
sentence of Section 5.3(c) of the Merger Agreement with respect to the Syngistix Merger o
Agreement.

4, Notwithstanding anything to the contrary contained in Article VII of the
Merger Agreement, the Merger Agreement shall terminate immediately prior to the
consummation by the Company of a merger with Syngistix (the “Synglstrx Merger™)
pursuant to the Syngistix Merger Agreement and the relevant provisions of the FBCA
(such termination to be antomatic and without further action on the part of any party
thereto). Any portion of the Termination Fee not theretofor paid to SG pursuant to
paragraph 5 hereof shall become due and payable immediately thereafter.

5. Each of Willburn W. Smith and Allan J. Gardner (the “Stockholders™)
agrees that, during the period from the date of this Amendment through May 31, 2002:

(a) At any meeting of stockholders of the Company, however called,
such Stockholder shall (unless otherwise directed in writing by Parent) cause all
outstanding shares of Company Common Stock that such Stockholder owns or is
otherwise entitled to vote or direct the voting of as of the record date fixed for
such meeting to be voted in favor of the approval and adoption of the Syngistix
Merger Agreement and the approval of the Syngistix Merger, and in favor of each
of the other actions contemplated by the Syngistix Merger Agreement.

(b)  Inthe event written consents are solicited or otherwise sought from
stockholders of the Company with respect to the approval or adoption of the
Syngistix Merger Agreement, with respect to the approval of the Syngistix
Merger or with respect to any of the other actions contemplated by the Syngistix
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Merger Agreement, such Stockholder shall (unless otherwise directed in writing
by Parent) cause to be executed, with respect to all outstanding shares of
Company Common Stock that such Stockholder owns or is otherwise entitled to
vote or direct the voting of as of the record date fixed for the consent to the
proposed action, a written consent or written consents to such proposed action.

() Such Stockholder shall, within five days of Parent’s reques,
execute and deliver to Parent a proxy which shall be irrevocable to the fullest
extent permitted by law, with respect to. the shares of Company Common Stock
that such Stockholder owns or is otherwise entitled to vote or direct the voting of
as of the record date, granting Parent or one or more of Parent’s officers the
irrevocable right and proxy to vote such shares in favor of the approval of the
Syngistix Merger and the approval of the Syngistix Merger, and in favor of the
other actions contemplated by the Syngistix Merger Agreement.

(d) Such Stockholder shall, at his own expense, perform such further
acts and execute such further documents and instruments as may reasonably be
required to vest in Parent the power to carry out and give effect to the provisions
of this Section 3. I '

The agreements contained in this Section 5 shall terminate automatically if (2) the
Syngistix Merger Agreement shall be terminated or (b) the Company’s Board of
Directors, acting upon the recommendation of the Independent Committee, shall approve,
recommmend or enter into Company Acquisition Agreement with respect to, or shall have
consummated, any Superior Acquisition Proposal.

6. Notwithstanding anything to the contrary contained in this Amendment, as
promptly as practicable after the execution and delivery of the Syngistix Merger
Agreement, the Company shall pay to SG its reasonably documented fees and expenses
mcwrred to date in connection with the tramsactions contemplated by the Merger
Agreement; the amount of such fees and expenses shall be deducted from the amount of
any Termination Fee payable to SG in accordance with Section 7.6 of the Merger
Agreement and paragraph 3 of this Amendment.

7. In the event that the Company enters into the Syngistix Merger Agreement
and such agreement is terminated for any reason other than the closing of the transactions
contemplated by the Syngistix Merger Agreement, the Company’s and SG’s obligations
under the Merger Agreement shall continue unimpaired and the Company and SG shall
perform all their respective obligations under, and comply with all the terms, covenants
and agreements contained in, the Merger Agreement, including, without limitation, the
agreement contained in Section 2.3 of the Merger Agreement. -

8. Except to the extent expressly set forth in this Amendment, the Merger
Agreement, as amended by this Amendment, and the rights and obligations of the Parties
thereunder shall remain in full force and effect in accordance with its terms.
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0. This Amendment shall be governed by and construed in accordance with
the laws of the State of Florida, without regard to the principles of conflicts of laws
thereof.

10.  The Parties hereto agree that they have been represented by counsel during
the negotiation and execution of this Amendment and, therefore, waive the application of
any law, regulation, holding or rule of construction providing that ambiguities in an
agreement or other document will be construed against the party drafting such agreement
or document.

11.  This Amendment may be executed in one or more counterparts, all of
which shall be considered one and the same agreement and shall become effective when
one or more counterparts have been signed by each of the Parties and delivered to the
other Parties, it being understood that all Parties need not sign the same counterpart.

[Remainder of Page Intentionally Left Blank]
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