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ARTICLES OF MERGER
Merger Sheet

MERGING:

NEFF MACHINERY, INC. a Florida corporation

INTO

NORTRAX EQUIPMENT COMPANY - SOUTHEAST, L.L.C.. corporation not
qualified in Florida

File date: December 17, 1999

Corporate Specialist: Lee Rivers

Account number: 072100000032 Account charged: 68.75

Division of Corporations - P.O. BOX 6327 -Tallahassee, Florida 32314



ARTICLES OF MERGER

The following articles of merger are being submitted in accordance with section 607.1109 of the
Florida Statutes.

FIRST: The exact name, street address of principal office, jurisdiction and entity type for each
merging party are as follows: : ) R o :

Name and Street Address/Certain - '

Stree S ) Jurisdiction Entity Type
Other informzitionﬁ__

Neff Machinery, Inc.
4343 N.W. 76" Avenue
Miami, FL. 33166

Florida Corporation

Florida Document/Registration Number:
K40047

FEI Number; 65-0083839

Nortrax Equipment Company — Delaware Limited Liability
Southeast, L.L.C. _

Company
cfo
John Deere Construction Equipment Co.
1515 5% Avenue
Moline, Illinois 61265

FEI Number: 58-2507812

SECOND: The exact name, street address of principal office, jurisdiction and entity type of the
surviving party are as follows: R ' o :

Nortrax Equipment Company —

Delaware Limited Liability
Southeast, L.L.C. _ Company
c/o '
John Deere Construction Equipment Co.
1515 5™ Avenue
Moline, Illinois 61265

FEI Number: 58-2507812
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THIRD: The attached Agreement and Plan of Merger meets the requirements of section
607.1108 of the Florida Statutes, and was approved by Neff Machinery, Inc. in accordance with
Chapter 607 of the Florida Statutes.

FOURTH: The attached Agreement and Plan of Merger was approved by Nortrax Equipment
Company — Southeast, L.L.C. in accordance with the Delaware Limited Liability Company Act.

FIFTH: Nortrax Equipment Company — Southeast, L.L.C. hereby appoints the Florida Secretary
of State as its agent for substitute service of process pursuant to Chapter 48, Florida Statutes, in
any proceedings to enforce any obligation or rights of any dissenting shareholders of Neff
Machinery, Inc.

SIXTH: Nortrax Equipment Company — Southeast, L.L.C. agrees to pay the dissenting
shareholders of Neff Machinery, Inc. the amount, if any, to which they are entitled under section
607.1302 of the Florida Statutes.

SEVENTH: The merger is permitted under the Delaware Limited Liability Company Act and is
not prohibited by the Limited Liability Company Agreement or the Certificate of Formation of
Nortrax Equipment Company — Southeast, LL.C.

EIGHTH: The merger shall become effective as of the date the Articles of Merger are filed with
the Florida Department of State. o Cmee = L

NINTH: The Articles of Merger comply and were executed in accordance with the laws of each
party’s applicable jurisdiction. o _ 7

DC02/210027_1.doc 2



TENTH: Signatures for each party:

Name of Entity S @atures _ Typed or Printed Name

-~ - and Office of Signatory
Neﬁf Machinery -Z ; ﬁ PR /‘/(ﬁ ﬁuud F?“Z Qc f}:\ )f(
rd } -
Nortrax Equipment Company -F!L sime~f
— Southeast, L.L.C.

By: Nortrax, Inc.
as Sole Member }[10&,\ o }CE m (\?ene G (&w Q—LJ\\[\’\

U\c:_, VeS\n.L?

3019771 96SPO1_ 12/6/99 8:40 AM



AMENDED AND RESTATED AGREEMENT AND PLAN OF MERGER
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DATED NOVEMBER 22, 1999
by and among
Neff Corp.,
Neff Machinery, Inc.

and Nortrax Equipment Company - Southeast, L.L.C.
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AMENDED AND RESTATED AGREEMENT AND PLAN OF MERGER

This amended and restated agreement and plan of merger (the “Agreement’”) is made
and entered into this 220¢ day of November, 1999 by and between Neff Corp., a Delaware cor-
poration (the ‘‘Parent’), Neff Machinery, Inc., a Florida corporation (the ‘“Company’”), and
Nortrax Equipment Company - Southeast, LI.C., a Delaware limited Hability company (the
“Survivor’’).

Recitals

WHEREAS, NORTRAX, Inc., a Delaware corporation (‘‘Nortrax’’) and Parent and the
Company are parties to that certain Agreement and Plan of Merger dated as of November 12,
1999 (the ““Original Agreement’’), providing for, among other things, the merger of the Com-
pany with and into Nortrax;

WHEREAS, as of the date hereof, Nortrax has assigned, and Survivor has asssumed, all
of the rights and obligations of Nortrax under the Original Agreement;

WHEREAS, Survivor and the Company desire to amend and restate the Original Agree-
ment to provide for the Company to merge with and into Survivor (the ‘“Merger™) upon the
terms, and subject to the conditions, set forth in this Agreement and in accordance with the laws
of the States of Delaware and Florida;

WHEREAS, the Company has an authorized capitalization consisting of 5,000 shares of
common stock, $1.00 par value per share (*‘Company Common Stock’”), of which 100 shares
are issued and outstanding and all of which are owned by Parent; and

WHEREAS, the sole Member and Manager of Survivor and the Boards of Directors of
Parent and the Company deem it desirable, upon the terms and subject to the conditions stated
herein, that the Company be merged with and into Survivor and that Survivor be the surviving
limited liability company, with the Company Common Stock converted into the Merger Consid-
eration (as defined herein).

NOW, THEREFORE, in consideration of the agreements and obligations set forth herein,
the parties hereby agree as follows: '

Covenants

In consideration of the mutual representations, warranties and covenants and subject to
the conditions herein contained, the parties hereto agree as follows:

1.0  The Merger

1.1  The Merger. Upon the terms and subject to the conditions set forth in Sections
8.0 and 9.0, and in accordance with the Delaware Limited Liability Company Act (the
“DLLCA’’) and the Florida General Corporation Act (the “BGCA’"), at the Effective Time (as
hereinafter defined), the Company shall be merged with and into Survivor. As a result of the
Merger, the separate corporate existence of the Company shall cease and the Survivor shall con-
tinue as the surviving entity of the Merger and shall succeed to all the rights, privileges, powers



and franchises and assurne all the restrictions, disabilities, dufies and obligations of the Company
in accordance with the DLLCA and the FGCA.

1.2  Effective Time; Closing. Unless this Agreement shall have been terminated, as
promptly as practicable after the satisfaction or, if permissible, waiver of the conditions set forth
in Sections 8.0 and 9.0, the parties hereto shall cause the Merger to be consummated by filing (i)
a Certificate of Merger (the *‘Certificate of Merger’’) in the Office of the Secretary of State of
the State of Delaware, in such form as is required by, and executed in accordance with, the rel-
evant provisions of the DLLCA, and (ii) Articles of Merger (the *‘Articles of Merger’”) with the
Department of State of the State of Florida, in such form as is required by, and executed in ac-
cordance with, the relevant provisions of the FGCA. The Merger shall become effective upon
filing of the Certificate of Merger or at such time thereafter as is provided in the Certificate of
Merger (the ‘‘Effective Time’’). Prior to such filing, a closing (the ““Closing’”) shall be held at
the offices of Bell, Boyd & Lloyd, 70 West Madison Street, Suite 3300, Chicago, Ilinois, or
such other place as the parties shall agree. The closing shall occur at 10:00 A M., local time, on
the third business day after the last of the conditions set forth in Sections 8.0 and 9.0 shall have
been satisfied or waived or such later date as determined by the mutual agreement of the Survi-
vor and the Company but shall not be later than January 31, 2000 or, if this Agreement is termi-

nated, the closing shall not occur. Throughout this Agreement, such closing is referred to as the

““Closing’’ and such date and time are referred to as the ‘“Closing Date.”’

1.3  Effect of the Merger. At the Effective Time, the effect of the Merger shalil be as
provided in the applicable provisions of the DLLCA and the FGCA.

1.4  Limited Liability Company Agreement. At the Effective Time, the limited H-
ability company agreement of the Survivor, as in effect immediately prior to the Effective Time,
shall be the limited liability company agreement of the Survivor until thereafter amended as pro-
vided by the DLLCA. _ o

1.5 Manager of the Survivor. The Manager of the Survivor immediately prior to the
Effective Time shall be the Manager of the Survivor immediately thereafter, to hold office in ac-
cordance with the limited liability company agreement of the Survivor until a successor is duly
elected or appointed.

1.6 Conversion of Securifies.

(a) At the Effective Time, by virtue of the Merger and without any ac-
tion on the part of the Company, the Survivor or the Parent, the issued and out-
standing shares of Company Common Stock immediately prior to the Effective
Time shall be converted into the right to receive from the Survivor, in the ag-
gregate, an amount in cash equal to $91,000,000, subject to adjustment pursuant
to Section 1.9 hereof (the ‘“Merger Consideration’’).

(b) As of the Effective Time, all shares of Company Common Stock
shall no longer be outstanding and shall automatically be cancelled and retired and
shall cease to exist, and each holder of shares of Company Common Stock shall
cease to have any rights with respect thereto, except the right to receive the
Merger Consideration; and
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(©) Each limited liability company interest of Survivor issued and out-
standing immediately prior to the Effective Time shall remain issued and out-
standing.

1.7  No Further Ownership Rights in Company Common Stock. The payment of
the Merger Consideration in accordance with the terms of this Agreement shall be deemed to
have been issned in full satisfaction of all rights pertaining to the Company Comimon Stock.

1.8  Procedure at the Closing. At the Closing, the parties agree to take the following
steps in the order listed below (provided, however, that upon their completion all such steps shall
be deemed to have occurred simultaneously):

1.8.1 The Parent and the Company, as the case may be, shall deliver to the Survi-
vor the certificates, instruments and other documents required to be delivered by the Par-
ent pursuant to Section 8.0. '

1.8.2 The Survivor shall deliver to the Parent and the Company, as the case may
be, the certificates, instruments and other documents required to be delivered by the Sur-
vivor pursuant to Section 9.0.

1.8.3 The Parent shall deliver to the Survivor one or more certificates evidencing
all issued and outstanding shares of Company Common Stock (the ‘‘Shares’”), duly en-
dorsed in blank or accompanied by duly executed stock powers.

1.8.4 The Survivor shall deposit $500,000 into escrow (together with all amounts
earned thereon the “‘Escrowed Funds'’) pursnant to the terms of an Escrow Agreement,
the terms of which shall be agreed by the Parent and the Survivor prior to the Closing
(the ‘‘Escrow Agreement’’), to be held for funding any Environmental Response Action
under Section 7.9 hereof and distributed as provided in Section 1.10 hereof and the Es-
crow Agreement.

AN

1.8.5 The Survivor shall pay to the Parent $90,500,000 (the ‘‘Closing Pay-
ment’”) by wire transfer of immediately available funds to such account or accounts as
shall have been designated in writing by the Parent.

1.8.6 The Survivor and the Parent shall execute and deliver a cross receipt ac-
knowledging receipt from the other, respectively, of the Shares and the Closing Payment.

19  Adjustment of Merger Consideration

1.9.1 Closing Net Asset Statement. As soon as practicable after the Closing, but in any
event within 45 days following the Closing Date, Survivor (with the assistance of
Manuel A. Alvarez, if he accepts employment with the Survivor following the Effective Time)
shall deliver to Parent a statement (the ‘“Closing Net Asset Statement’”) of Survivor’s determi-
nation of the net assets of the Company as of the Closing. The Closing Net Asset Statement shall
be prepared in accordance with generally accepted accounting principles applied on a consistent
basis with the Company’s historical financial statements (‘°‘GAAP’’) and all assets and liabilities
listed in the Closing Net Asset Statement shall be valued based upon GAAP as of such date. The
Closing Net Asset Statement shall be prepared as if it were a year-end balance sheet in
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accordance with GAAP, and shall reflect a pro rata amount of all year-end adjustments and ac-
cruals in accordance with GAAP; provided, however, that no accruals for Taxes resulting from
the treatment of the merger as a taxable sale of assets shall be made on the Closing Net Asset
Statement. Each category of assets and liabilities to be included in the Closing Net Asset State-
ment will be determined in accordance with the policies described in Schedule 1.9.1(a).

1.9.2 Physical Inventory. Parent and Survivor shall jointly conduct a physical count of
the Inventory and Rental Equipment (as such items are referred to in the Pro Forma Balance
Sheet) in the days immediately prior to the Closing Date. The Inventory and Rental Equipment
will be priced at the lower of cost or market determined in accordance with the accounting poli-
cies set forth on Schedule 1.9.1(a) and the total dollar amount of Inventory and Rental Equip-
ment determined in accordance therewith shall be the Inventory and Rental Equipment values,
respectively, on the Closing Net Asset Statement. If Parent and Survivor are unable to agree on
the valuation of any particular item of Inventory or Rental Equipment pursuant hereto, Parent
and Survivor shall refer their differences with respect to such particular item of Inventory or
Rental Equipment to a nationally recognized firm of personal property appraisers as to which
Parent and Survivor mutually agree (the ‘‘Appraiser’®), who shall, acting as experts and not as
arbitrators, determine, and only with respect to the particular item of Inventery or Rental Equip-
ment so submitted, determine the value of such item of Inventory or Rental Equipment. Parent
and Survivor shall direct the Appraiser to use its commercially reasonable best efforts to render
its determination as soon as practicable. The Appraiser’s determination shall be conclusive and
binding upon Survivor and Parent and the valuation of such item of Inventory or Rental Equip-
ment shall be used by the Survivor to prepare the Closing Net Asset Statement and shall not be
subject to adjustment pursuant to Section 1.9.3. The fees and disbursements of the Appraiser
shall be shared equally by Survivor and Parent.

1.9.3 Final Closing Net Asset Statement. Parent shall, within 30 days after the delivery

by Survivor of the Closing Net Asset Statement, complete their review of the closing net asset
value (defined as total assets less current liabilities as of the Closing) of the Company as derived
from the Closing Net Asset Statement (the ‘“Closing Net Asset Value’’). In the event that Parent
determines that the Closing Net Asset Value as derived from the Closing Net Asset Statement
has not been determined in accordance with GAAP or was not arrived at in accordance with this
Section 1.9, Parent shall inform Survivor in writing (the ‘‘Parent’s Objection’), setting forth a
specific description of the basis of Parent’s Objection and the adjustments to such Closing Net
Asset Value which Parent believes should be made, on or before the last day of such 30-day pe-
riod. Survivor shall then have 30 days to review and respond to Parent’s Objection. If Parent and
Survivor are unable to resolve all of their disagreements with respect to the determination of the
foregoing items within 30 days following the completion of Survivor’s review of Parent’s Ob-
jection, they shall refer their remaining differences (except with respect to any disputes regarding
the valuation of Inventory which shall be resolved pursuant to Section 1.9.2) to an internationally
recognized firm of independent public accountants as to which Parent and Survivor mutually
agree (the ““CPA Firm’’), who shall, acting as experts and not as arbitrators, determine, and only
with respect to the remaining differences so submitted, whether and to what extent, if any, the
Closing Net Asset Value as derived from the Closing Net Asset Statement, requires adjustment,
Parent and Survivor shall direct the CPA Firm to use its commercially reasonable best efforts to
render its determination within 30 days. The CPA Firm’s determination shall be conclusive and
binding upon Survivor and Parent. The fees and disbursements of the CPA Firm shall be shared
equally by Survivor and Parent. Survivor and Parent shall make readily available to the CPA
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irm all relevant books and records and any work papers (including those of the parties’ respec-
tive accountants) relating to the Closing Net Asset Statement and all other items reasonably re-
quested. The ‘‘Final Closing Net Asset Statement’” shall be (i) the Closing Net Asset Statement
in the event that (x) no Parent’s Objection is delivered to Survivor during the 30-day period
specified above, Or (y) Parent and Survivor so agree, (i) the Closing Net Asset Statement, ad-
justed in accordance with the Parent’s Objection in the event that Survivor does pot respond to
Parent’s Objection within the 30-day period following receipt by Survivor of Parent’s Objection,
or (iif) the Closing Net Asset Statement, as adjusted by the CPA Firm.

1.94 Access to Information. Parent shall provide Survivor and its accountants full ac-
cess to its books and records, any other financial information, including work papers of its ac-
countants, and to any employees 0 the extent necessary for Survivor to prepare the Closing Net
Asset Statement, Parent and its accountants shall have full access to all information used by Sur-
vivor in preparing the Closing Net Asset Statement, including the work papers of its accountants.

1.9.5 Adjustment of Merger Consideration. The Merger Consideration shall be ad-
justed based on the Closing Net Asset Value derived from fthe Final Closing Net Asset Statement
(the *‘Final Net Asset Value®’) as follows:

(2) If the Final Net Asset Value is greater than $81,477,850, the
Merger Consideration will be increased by the difference.

If the Final Net Asset Value is less than $81,477,850, the Merger
Consideration will be reduced by the difference.

After giving effect to the adjustments set forth in paragraphs (a) and (b) above:

(c) If the net Merger Consideration is increased, the increase in the
Merger Consideration shall be paid by Survivor to Parent.

(d) If the Merger Consideration is decreased, the decrease in the
Merger Consideration shall be paid to Survivor by Parent.

1.9.6 Payment Terms. Payments pursuant to this Section 1.9 shall be made within five
days following the issuance of the Final Closing Net Asset Statement, by causing such payments
to be credited in immediately available funds to such account or accounts of Survivor or Parent,
as the case may be, as may be designated by it.

1.10 Payment of Escrowed Funds. Parent and Survivor shall direct the escrow agent
under the Escrow Agreement (the «“Escrow Agent’’), and the Escrow Agreergent shall provide,
that the Bscrowed Funds shall be used to pay the Remediation Costs. The Parent and the Survi-
vor agree that they will direct the Escrow Agent to pay such Remediation Costs promptly upon
the receipt by either the Parent or the Survivor of any valid invoice or bill relating to the any En-
vironmental Response Action under Section 7.9 hereof or comprising the Remediation Costs. To
the extent there remains Escrowed Funds following the completion of the Environmental Re-
sponse Actions contemplated by Section 7.9 hereof and payment in full of all Remediation Costs,
the Parent and the Survivor shall direct the Bscrow Agent to pay to the Parent such remaining
Escrowed Funds.
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20  Representations and Warranties of the Parent Concerning the Transaction

In order to induce the Survivor to enter into this Agreement and to consuimmate the trans-
actions contemplated hereunder, the Parent makes the following representations and watranties:

2.1  Organization of Parent; Due Authorization. The Parent is a corporation duly
organized and legally existing in good standing under the laws of the State of Delaware, with full
corporate power and authority fo enter into this Agreement and to carry out the transactions and
agreements contemplated hereby. The execution, delivery and performance of this Agreement
and the consummation of the transactions contemplated hereby have been duly authorized by all
necessary corporate action of the Parent.

2.2  Binding Obligation. This Agreement has been duly executed and delivered by
the Parent and is a valid and binding obligation of the Parent, enforceable in accordance with its
terms, subject to (a) applicable bankruptcy, insolvency, reorganization, fraudulent transfer, mora-
torium or similar laws affecting creditors’ rights generally, and (b) general principles of equity,
including, without limitation, standards of materiality, good faith, fair dealing and reasonable-
ness, equitable defenses and limits on the availability of equitable remedies, whether such prin-
ciples are considered at law or in equity. Except as disclosed in Schedule 2.2, neither the execu-
tion and delivery of this Agreement by the Parent nor the consummation of the transactions con-
templated hereby will: () conflict with or violate any provision of the certificate of incorpora-
tion or bylaws of the Parent, (ii) conflict with or violate any provision of the articles of incorpo-
ration or bylaws of the Company, (iii) conflict with or viclate any law, ordinance or regulation or
any decree or order of any court or administrative or other governmental body which is either ap-
plicable to, binding upon or enforceable against the Parent or the Company, and except as would
not, individually or in the aggregate, have a Material Adverse Effect (as defined below) on the
Parent or the Company; or (iv) result in a breach of, constitute a default under, result in the ac-
celeration of, create in any party the right to accelerate, terminate, modify or cancel, or require
any notice under, any mortgage, contract, agreement, indenture, will, trust or other instrument
which is either binding upon or enforceable against the Parent, the Company or the assets and
properties of the Company except as would not, individually or in the aggregate, have a Material
Adverse Effect on the Parent or the Company. Except that the Company is required to file the
Articles of Merger with the Department of State of the State of Florida, no permit, consent, ap-
proval or authorization of, or declaration to or filing with, any regulatory or other government
authority is required in connection with the execution and delivery of this Agreement by the Par-
ent or the Company and the consummation by them of the transactions contemplated hereby, ex-
cept where the failure to obtain such permits, consents, approval, authorizations, individually or
in the aggregate, would not have a Material Adverse Effect on the Parent or the Company or
which would affect in any material way the right of the Survivor to own or control the business
of the Company following the Effective Time.

2.3  Status of the Shares. The Parent is the lawful owner of all of the Shares and has
valid marketable title thereto, free and clear of all liens, pledges, encumbrances, security inter-
ests, restrictions on transfer (other than restrictions under federal and state securities laws),
claims and equities of every kind. Except for this Agreement, there are no outstanding warrants,
options or rights of any kind to acquire from the Parent any of the Shares.
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24  Investment Bankers’ and Brokers’ Fees. Except as set forth on Schedule 2.4,
neither the Parent nor the Company has any obligation to pay any fees or commissions to any in-
vestment banker, broker, finder or agent with respect to the tramsactions contemplated by this
Agreement.

30 Representations and Warranties of the Survivor Concerning the Transaction

In order to induce the Parent to enter into this Agreement and to consummaie the transac-
tions conternplated hereunder, the Qurvivor makes the following representations and warranties:

31 Organization, Power and Authority of the Survivor; Due Authorization. The
Survivor is a limited Yability company duly organized and validly existing under the laws of the
State of Delaware, with full power and authority to enter into this Agreement and to carry out the
transactions and agreements contemplated hereby. The execution, delivery and performance of
this Agreement and the consummation of the transactions conternplated hereby have been duly
authorized by all necessary action of the Survivor.

32  Binding Obligation; Noncontravention. This Agreement has been duly ex-
ecuted and delivered by the Survivor and is a valid and binding obligation of the Survivor, en-
forceable in accordance with its terms, subject to (a) applicable bankruptcy, insolvency, reorgani-
zation, fraudulent transfer, moratorium or similar laws affecting creditors’ rights generally, and
(b) general principles of equity, including, without limitation, standards of materiality, good
faith, fair dealing and reasonableness, equitable defenses and limits on the availability of equi-
table remedies, whether such principles are considered at law or in equity. Neither the execution
and delivery of this Agreement by the Survivor nor the consummation of the transactions con-
templated hereby will: (i) conflict with or violate any provision of the certification of formation
or limited liability company agreement of the Survivor, (i) conflict with or violate any law, ordi-
nance or regulation or any decree or order of any court or administrative or other governmental
body which is either applicable to, binding upon or enforceable against the Survivor, except as
would not, individually or in the aggregate, have a Material Adverse Effect on the Survivor; or
(iii) resvlt in a breach of, constitute a default under, result in the acceleration of, create in any
party the right to accelerate, terminate, modify or cancel, or require any notice under, any mort-
gage, contract, agreement, indenture or other instrument which is either binding upon or enforce-
able against the Survivor or the assets or properties of the Survivor except as would not, indi-
vidually or in the aggregate, have a Material Adverse Effect on the Survivor. Except that the Suz-
vivor is required to file the Certificate of Merger and Articles of Merger with the relevant gov-
ernmental authorities, no permit, consent, approval or authorization,of, or declaration to or filing
with, any regulatory or other governmental authority is required in connection with the execution
and delivery of this Agreement by the Survivor and the consummation of the transactions con-
templated hereby.

3.3 Absence of Litigation. There are no actions, suits, claims, governmental investi-
gations or arbifration proceedings pending or, to the Knowledge of the Survivor, threatened
against or affecting the Survivor or any of its assets or properties that would prevent the Survivor
from consummating the transactions contemplated by this Agreement. There are no outstanding
orders, decrees or stipulations issued by any federal, state, local or foreign judicial or
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administrative authority in any proceeding to which the Survivor is or was a party that would
prevent the Survivor from consummating the transactions contemplated by this Agreement.

3.4  Brokers. Except as set forth on Schedule 3.4, the Survivor has no obligation to
pay any fees or commissions to any investtnent banker, broker, finder or agent with respect to the
transactions contemplated by this Agreement.

3.5 Membership Interests of the Survivor. As of the date hereof, all of the issued
and outstanding units of membership interest of the Survivor are owned by NORTRAX, Inc., a
Delaware corporation. All of the issued and outstanding units of membership interest of the Sur-
vivor are validly authorized and issued, fully paid and non-assessable. There are no outstanding
warrants, options or rights of any kind to acquire from the Survivor any units of its membership
interests or securities of any kind, and there are no pre-emptive rights with respect to the issu-
ance or sale of shares of any securities of the Survivor. The Survivor has no obligation to ac-
quire any of its issued and outstanding units of membership interest or any other security issued
by it from any holder thereof. , .

40  Representations and Warranties of the Parent Concerning the Company,

In order to induce the Survivor to enter into this Agreement and to consummate the trans-
actions contemplated hereunder, the Parent makes the following representations and warranties:

41  Organization, Power and Authority of the Company. The Company is a cor-
poration duly organized and legally existing in good standing under the laws of the State of
Florida, and has full corporate power and authority and all licenses and permits necessary to own
or lease its properties and to carry on its business as it is now being conducted except where the
failure to have such licenses or permits would not, individually or in the aggregate, have a Mate-
rial Adverse Effect on the Company. The Company is legally qualified to transact business as a
foreign corporation, and is in good standing, in the jurisdictions identified in Schedule 4.1, those
being the only jurisdictions in which its business or property is such as to require that it be thus
qualified, except where the failure to so qualify would not have a Material Adverse Effect on the
Company. For the purposes of this Agreement, with respect to a person, Material Adverse Effect
means a material adverse effect on the business, financial condition or results of operations of
such person, except for any effects resulting from general economic, regulatory, political or
industry-wide conditions.

4,2  Capital Stock of the Company. The authorized capital stock of the Company
consists solely of 5,000 shares of common stock, par value $1.00 per share, 100 shares of which
are issued, outstanding and owned of record and beneficially by the Parent and none of which are
issued and held in the Company’s treasury. All voting rights in the Company are vested exclu-
sively in its shares of common stock, and there are no voting trusts, proxies or other agreements
or understandings with respect to the voting of the capital stock of the Company. All of the is-
sued and outstanding shares of common stock of the Company are validly authorized and issued,
fully paid and non-assessable. There are no outstanding warrants, options or rights of any kind
to acquire from. the Company any shares of its common stock or securities of any kind, and there
are no pre-emptive rights with respect to the issuance or sale of shares of capital stock of the
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Company. The Company has no obligation to acquire any of its issued and outstanding shares of
common stock or any other security issued by it from any holder thereof.

43  Subsidiaries of the Company. The Company has no equity interest or the right
or obligation to acquire an equity interest in any other person or eutity.

44 Financial Statements of the Company. Set forth in Schedule 4.4 are the follow-
ing financial statements of the Company:

4.4.1 audited balance sheets at December 31 of each of the years 1998, 1997, and
1996;

4.4.2 an unaudited balance sheet of the Company at June 30, 1999;

4.4.3 andited statements of income and retained earnings and statements of cash
flow for each year in the three-year period ended December 31, 1998,

4.4.4 an unaudited statement of income and retained earmnings of the Company for
the six month period ended June 30, 1999; and

4.4.5 an unaudited pro forma balance sheet of the Company at June 30, 1999 (the
““Pro Forma Balance Sheet’”) attached hereto as Schedule 4.4.5, with all pro forma ad-
justments described on Schedule 4.4.5.

Such financial statements present fairly, in all material respects, the financial position of
the Company at each of the said balance sheet dates and the results of its operations for each of
the said periods covered, and they have been prepared in conformity with generally accepted ac-
counting principles applied on a consistent basis except as may be disclosed in the notes thereto.
The unaudited balance sheet of the Company at June 30, 1999 (including the notes pertaining
thereto) is referred to herein as the *¢1999 Balance Sheet.””

45 Liabilities of the Company. The Company has, or at the Closing will have, no
material lizbilities or obligations, either accrued, absolute, contingent or otherwise, except: (i) to
the extent reflected or taken into account in determining net worth in the Pro Forma Balance
Sheet and not heretofore paid or discharged; (ii) to the extent clearly disclosed and specifically
set forth in Schedule 4.5 hereof; and (iif) trade payables, accrued expenses and purchase money
financing, in each case incurred in the ordinary course of business, consistent with prior practice,
since the date of the Pro Forma Balance Sheet; provided, however, in no event shall the Com-
pany have any intercompany obligations as of the Closing that have not been entered into on an
arms’ length basis. '

4.6 Tax Matters.

4.6.1 As used in this Agreement, (i) ““Tax’’ means any federal, state, local or for-
eign income, gross receipts, license, payroll, employment, excise, severance, stanip, oc-
cupation, premiuin, windfall profits, environmental, customs duties, capital stock, fran-
chise, profits, withholding, social security, unemployment, disability, real property, per-
sonal property, sales, use, transfer, registration, value added, alternative or add-on
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minimum, estimated or other tax of any kind whatscever, including any interest, penalty
or addition thereto, whether disputed or not, (ii) ‘“Tax Return’® means any return, decla-
ration, report, claim for refund, or information return or statement relating to Taxes, in-
cluding any schedule or attachment thereto, and including any amendment thereof, (i)
““Code’” means the Internal Revenue Code of 1986, as amended, and (iv) ‘‘Affiliated
Group’’ means any affiliated group within the meaning of Code Section 1504(a). )

4.6.2 The Company has timely filed (or joined in the filing of) all Tax Returns re-
quired to be filed by it, other than those the failure of which to file would not have a Ma-
terial Adverse Effect on the Company. All such Tax Returns were correct and complete
in all material respects. The Company has paid in full all Taxes which have become due
or are disputing such taxes in good faith. The amounts provided in the 1999 Balance
Sheet for Taxes are adequate to cover all material unpaid liabilities for all Taxes which
were accrued through, or applicable to the period ended, June 30, 1999 and for which the
Company may be lizble in its own right or as a transferee of the assets of, or successor to,
any other person or entity. There is no material Tax deficiency proposed or to the
Knowledge (as defined herein) of the Parent and the Company threatened against the
Company. There are no liens for Taxes upon any property of assets of the Company, ex-
cept for those not yet due and payable. The Company has made all payments of esti-
mated Taxes when due in amounts sufficient to avoid the imposition of any material pen-
alty.

4.6.3 All material Taxes which the Company was required by law to withhold or
to collect have been duly withheld and collected, and have been paid over to the proper
governmental entity or are being held by the Company in separate bank accounts for such
payment, and all such withheldings and collection and all other payments due in connec-
tion therewith as of the date of the 1999 Balance Sheet are duly reflected on the 1999
Balance Sheet.

4.6.4 None of the Tax Returns of the Company is under audit or examination by
any tax authority, and there are no outstanding agreements or waivers extending the stat-
ute of limitations applicable to any federal or state income Tax Returns of the Company
for any period. No claim has ever been made by an authority in a jurisdiction where the
Company does not file Tax Returns that it is or may be subject to taxation by that juris-
diction. The Parent has previously delivered to the Survivor accurate and complete cop-
ies of all federal and state income Tax Returns, examination reports and statements of de-
ficiencies filed, prepared and assessed against or agreed to by the Company since Decem-
ber 31, 1995.

4.6.5 Neither the Parent nor the Company has filed a consent under Code Section
341(f) concerning collapsible corporations. The Company has not made any payments, is
not obligated to make any payments, and is not a party to any agreement that under cer-
tain circumstances could obligate it to make any payments that will not be deductible un-
der Code Section 280G. The Company has not been a meber of an Affiliated Group fil-
ing a consolidated federal income Tax Return other than a group the common parent of
which is the Parent.
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4,6,6 Each Affiliated Group of which the Company has been a member has filed
all income Tax Returns that it was required to file for each taxable period during which
the Company was a member of the group, other than those the failure of which to file
would not have a Material Adverse Effect on the Company. All such Tax Returns were
correct and complete in all material respects. All income Taxes owed by any such Affili-
ated Group (whether or not shown on any Tax Return) have been paid for each taxable
period during which the Company was a member of the group or adequate reserves for
such Taxes have been established and are properly recorded in the financial statements of
the Company. The Company does not have any liability for the Taxes of any person
other than the Company. There is no tax deficiency proposed or to the Knowledge of the
Parent threatened against any such Affiliated Group.

4.7  Real Estate of the Company.

4.7.1 Schedule 4.7 accurately and completely sets forth, with respect to every
parcel of real estate owned by the Company (the “‘Real Estate’”): (i) the address thereof;
(ii) the legal description and approximate size thereof; and (iii) a brief description of the
principal improvements and buildings thereon, all of which are within the property, set-
back and building lines.

4.7.2 Schedule 4.7 accurately and completely sets forth, with respect to every
parcel of real estate leased by the Company (the ‘‘Leasehold Premises’”): (i) the lessor
thereof and the date and term of the lease goveming such property; (ii) the address
thereof; (iii) the legal description and the approximate size thereof; and (iv) a brief de-
scription of the principal improvements and buildings thereon, all of which are within the
property, set-back and building lines of the Leasehold Premises. The Parent has previ-
ously delivered or made available to the Survivor accurate and complete copies of each of
the leases covering the Leasehold Premises, and none of such leases has been amended or
modified except to the extent that such amendments or modifications are disclosed in
such copies or in Schedule 4.7. All of the leases covering the Leaschold Premises are in
full force and effect, and the Company is not in default or breach under any such lease,
other than as would not, individually or in the aggregate, have a Material Adverse Effect
on the Company. No event has occurred which with the passage of time or the giving of
notice or both would cause a material breach of or default under any such lease. Neither
the Parent nor the Company has Knowledge of any material breach or anticipated breach
by the other parties to such lease. :

4.7.3 The Company has good and marketable title to each parcel of the Real Es-
tate and a valid leaseheld interest in each of the Leasehold Premises, free and clear of all
liens, mortgages, pledges, charges, encumbrances, assessments, restrictions, covenants
and easements or title defects of any nature whatsoever, except for Permitted Encum-
brances. Permitted Encumbrances shall mean liens for real estate taxes not yet due and
payable, and such imperfections of title and encumbrances, if any, as are not substantial
in character, amount or extent and do not materially detract from the value, or interfere
with the present use, of such properties or otherwise impair business operations in any
material respect. '

297417/D115 92X915_ 11




48  Good Title to and Condition of the Company’s Assets. The Company has
good title to all of the assets and properties that it owns other than the Real Estate and Leasehold
Premises, free and clear of all liens, mortgages, pledges, encumbrances or charges of every kind,
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amend any of them in any material respect. Schedule 4.10 contains an accurate and complete list
of all such licenses, approvals, permits and authorizations. None of such licenses, approvals,
permits and authorizations is or will be impaired or in any way affected by the execution and de-
livery of this Agreement or the consummation of the transactions contemplated hereby, except
where, individually or in the aggregate, such impairment or effect would not have a Material Ad-
verse Effect on the Company or would not affect in any material way the right of the Survivor to
own or control the business of the Company following the Effective Time.

411 _Intellectual Property of the Company. The Company possesses all proprietary
rights, the failure to possess which would have a Material Adverse Effect on the Company, in-
cluding without limitation patents, trade secrets, technology, know-how, copyrights, trademarks,
trade names, and rights to any of the foregoing, to carry on its business as now being conducted

without conflict with valid proprietary rights of others. Schedule 4.11 contains an accurate and

complete list of all such proprietary rights (the “‘Proprietary Rights’’). Except as set forth on
Schedule 4.11, (i) the Company has good and valid title to, or licenses pursuant to valid license
agreements to use, all of the Proprietary Rights, (ii) there have been no claims made against the
Parent or the Company for the assertion of the invalidity, abuse, misuse, or unenforceability of
any of such rights, and to the Knowledge of the Parent or the Company, there are no grounds for
the same, (iii) neither the Parent nor the Company has received a notice of conflict with the as-
serted rights of others within the last five years, and (iv) to the Knowledge of the Parent or the
Company, the conduct by the Parent or the Company of the Company’s business has not materi-
ally infringed any such rights of others.

4,12 Adequacy of the Company’s Assets; the Company’s Relationships with its
Customers and Suppliers. The assets and properties of the Compary constitute, in the ag-
gregate, all of the property necessary for the conduct of the Company’s business in the manper in
which and to the extent to which it is currently being conducted. Neither the Parent nor the
Compzny has received any written or oral communication providing that: any current customer
or customers of the Company which, either individually or in the aggregate, accounted for over
59 of the total net sales of the Company for the 12 month period ended September 30, 1999, or
any current supplier to the Company of items essential to the conduct of its business, which items
cannot be replaced by the Company at comparable cost to the Company and the loss of which
would have a Material Adverse Effect on the Company, may terminate its business relationship
with the Company. Except as set forth in Schedule 4.12, neither the Parent nor any Affiliate (as
hereinafter defined) of the Parent other than the Company, nor any officer, director or employee
of the Company, has any material direct or indirect interest in any customer, supplier or compefi-
tor of the Company or in any person from whom or to whom the Company leases real or per-
sonal property, or in any other person with whom the Company is doing business, other than an
interest of less than 1% of the outstanding capital stock of any such person if such person’s capi-
tal stock is publicly traded on any recognized exchange or in the over-the-counter market. Ex-
cept as set forth in Schedule 4.12, the Company is not restricted by agreement from carrying on
its business anywhere in the world. As used in this Agreement, the term ‘‘Affiliate’ means,
with respect to a specified person, any other person which directly, or indirectly through one or
more intermediaries, controls or is controlled by, or is under common control with, the persons
specified.

4,13 Documents of and Information with Respect to the Company. Schedule 4.13
accurately and completely lists the following: (i) each loan, credit agreement, guarantee, security
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agreement or similar document or instrument to which the Company is a party or by which it is
bound with an aggregate obligation of the Company in excess of $25,000: (ii) each lease of per-
sonal property to which the Company is a party or by which it is bound with an aggregate obliga-
tion of the Company in excess of $25,000; (iii) any ofher agreement, contract or commitment to
which the Company is a party or by which it is bound which involves a future commitment by
the Company in excess of $50,000 and which cannot be terminated without liability on 90 days
or less notice; (iv) each power of attorney executed by or on behalf of the Company; (v) the
name and current annual salary of each salaried employee of the Company whose current annual
salary is in excess of $30,000 and the profit sharing, bonus or any other form of compensation
(other than salary) paid or payable by the Company to or for the benefit of each such person, and
any employment or other agreement of the Company with any of its officers or employees;
(vi) the name of each of the Company’s officers and directors; and (vii) the name of each bank in
which the Company has an account or safe-deposit box, the name in which the account or box is
held and the names of all persons authorized to draw thereon or to have access thereto. The Par-
ent has previously furnished the Survivor with an accurate and complete copy of each such
agreement, contract or comunitment listed in Schedule 4.13. There has not been any material de-
fault in any obligation to be performed by the Company, or by the Parent on behalf of the Com-
pany, under any such instrument.

4.14  Yosurance Covering the Company and its Assets. The Company carries (or the
Parent catries on behalf of the Company) insurance, which the Parent reasonably believes is ad-
equate in character and amount, with reputable insurers, covering all of the Company’s assets,
properties and business, and the Company has provided all required performance and other
surety bonds. Schedule 4.14 accurately and completely lists each policy of insurance in force
with respect to the Company, its assets and properties, and each of the performance or other
surety bonds maintained by the Company in the conduct of its business. All premiums and other
payments which have become due under the policies of insurance listed in Schedule 4.14 have
been paid in full, all of such policies are now in full force and effect and neither the Parent nor
the Company has received any notice from any insurer, agent or broker of the cancellation of, or
any increase in premium with respect to, any of such policies or bonds, other than in the ordinary
course of business. Since December 31, 1996, neither the Parent nor the Company has received
notification from any insurer, agent or broker denying or disputing any claim in excess of
$50,000 made by or on behalf of the Company or denying or disputing any coverage for any
such claim or the amount of any claim. Except as set forth in Schedule 4.14, the Company has
no claim against any of its insurers under any of such policies pending or anticipated and there
has been no occurrence of any kind which would give rise to any such claim.

4,15 Litigation Involving the Company. Except as set forth in Schedule 4.15, there
are no actions, suits, claims, governmental investigations or arbitration proceedings pending or,
to the Knowledge of the Parent or the Company, threatened against or affecting the Company or
any of its assets or properties. There are no outstanding orders, decrees or stipulations issued by
any federal, state, local or foreign judicial or administrative authority in any proceeding to which
the Company (or the Parent with respect to the Company) is or was a party.

4.16 Records of the Company. The Parent has previously furnished the Survivor
with copies of the Company’s articles of incorporation and all amendments thereto to date (certi-
fied by the Secretary of State of the State of Florida) and of the Company’s bylaws (certified by
the Company’s secretary), and such copies are correct and complete in all respects. All of the
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Company’s operating data and records, including without limitation, customer lists and financial,
accounting and credit records (the ‘‘Company Records’), are accurate and complete in all re-
spects and there are no material matters as to which appropriate entries have not been made in
the Company Records. A record of all actions taken by the shareholders and the board of direc-
tors of the Company and all minutes of their meetings are contained in the minute books of the
Company and are accurate and complete, The record books and stock ledgers of the Company
contain an accurate and complete record of all issuances, transfers and cancellations of shares of
capital stock of the Company.

4.17 No Material Adverse Change. Since the date of the 1999 Balance Sheet, to the
Knowledge of the Parent or the Company, there have not been any changes in the business or
properties of the Company, or in its consolidated financial condition, other than changes occur-
ring in the ordinary course of business which in the aggregate have not had a Material Adverse
Effect on the Company. There is not, to the Knowledge of the Parent or the Company, any
threatened event or condition of any character whatsoever which would reasonably be expected
to have a Material Adverse Effect on the Company.

4.18 Absence of Certain Acts or Events. Except as disclosed in Schedule 4.18, since
the date of the 1999 Balance Sheet, the Company has not (and the Parent on the Company’s be-
half has not): (i) anthorized or issued any of its shares of capital stock (including any held in its
treasury) or any other securities; (ii) declared or paid any dividend or made any other distribution
of or with respect to its shares of capital stock or other securities or purchased or redeemed any
shares of its capital stock or other securities; (iii) paid any bonus or increased the rate of compen-
sation of any of its employees other than in the ordinary course of business consistent with past
practice; (iv) sold, leased, transferred or assigned any of its assets other than in the ordinary
course of business; (v) made or obligated itself to make capital expenditures aggregating more
than $250,000; (vi) paid any of the legal, accounting or other expenses of the Parent in connec-
tion with the transactions contemplated hereby; (vii) other than in the ordinary course of busi-
ness, incurred any material obligations or liabilities (including any indebtedness) or entered into
any material transaction, except for this Agreement and the transactions contemplated hereby; or
(viii) suffered any theft, damage, destruction or casualty loss in excess of $50,000.

4.19 Compliance with Laws by the Company. Except as set forth in Schedule 4.19,
the Company is in compliance with all laws, regulations and orders applicable to the Company,
its assets, properties and business, except where the failure to be in compliance would not, indi-
vidually or in the aggregate, have a Material Adverse Effect on the Company (it being under-
stood between the parties that for purposes of this Section 4.19 any violation that is reasonably
likely to result in criminal charges being filed against the Company or any of its employees shall
be deemed to have a Material Adverse Effect on the Company). Since December 31, 1996, nei-
ther the Parent nor the Company has received notification of any asserted past or present failure
by the Company, or the Parent on the Company’s behalf, to comply with any laws, and to their
Knowledge, no proceeding with respect to any such violation is contemplated. Neither the Com-
pany nor, to the Knowledge of the Parent or the Company, any employee of the Company, has
made any payment of funds in connection with the business of the Company prohibited by law,
and no funds have been set aside to be used in connection with the business of the Company for
any payment prohibited by law. Without limiting the foregoing, the Company (and the Parent
with respect to its employees involved in the business of the Company) is and at all times has
been in material compliance with the terms and provisions of the Immigration Reform and
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Control Act of 1986 (the ‘‘Immigration Act’’). With respect to each Employee (as defined in 8
CER. 274a. 1(f)) involved in the business of the Company for whom compliance with the Im-
migration Act by Company or the Parent is required, the Company has in its possession a com-
plete and true copy of (i) each such employee’s Form 1-9 (Employment Eligibility Verification
Form), and (ii) all other records, documents or other papers prepared, procured and/for retained
by the Parent pursuant to the Immigration Act. The Company (and the Parent on behalf of the
Company) has not been cited, fined, served with a notice of intent to fine or with a cease and de-
sist order, nor has any action or administrative proceeding been initiated or, to the Knowledge of
the Parent or the Company, threatened against the Company (or the Parent on behalf of the Com-
pany) by reason of any actual or alleged failure to comply with the Immigration Act,

4.20 Environmental Matters.

4.20.1 Except as disclosed on Schedule 4.20 hereto, (i) the business and opera-
tions of the Company do not violate any applicable Environmental Law (as defined be-
low) in effect as of the date hereof except for snch violations that would not, individually
or in the aggregate, have a Material Adverse Effect on the Company; (ii) the Company is
in possession of all Environmental Permits (as defined below) required under any ap-
plicable Environmental Law for the conduct or operation of the business of the Company
(or any part thereof), and the Company is in all material respects in compliance with all
of the requirements and limitations included in such Environmental Permits, except
where the failure to possess, or noncompliance with, such Environmental Permits would
not, individually or in the aggregate, have a Material Adverse Effect on the Cormpany;
(iii) neither the Parent nor the Company has received any notice from any governmental
authority that the Company’s business or operations are in violation of any Environmen-
tal Law or any Environmental Permit or that it is responsible (or potentially responsible)
for Remedial Action (as defined below) in any location; (iv) the Company is not the sub-
ject of any federal, state, local or private litigation or administrative proceedings involv-
ing a demand for damages or other potential lability with respect to violations of Envi-
ronmental Laws which, if resolved adversely to the Company, would reasonably be ex-
pected to have a Material Adverse Effect on the Company; (v) to the Knowledge of the
Parent or the Company, there has been no Release of any Contaminant at any property
currently, or in the past, owned, operated, leased or occupied by the Company, the Com-
pany has not buried, dumped, disposed of or spilled or released any Contaminant at any
location that Remedial Action (as defined below) is requested, required or being under-
taken, and no Contaminants are located at any property currently, or in the past, owned,
operated, leased or occupied by the Company, in each case where the cost of remediation
of such property would reasonably be expected to have a Material Adverse Effect on the
Company; (vi) the Company has not used any Underground Storage Tanks (as defined
below), and there are not now nor, to the Knowledge of the Parent or the Company, have
there been Underground Storage Tanks on the property currently, or in the past, owned,
operated, leased or occupied by the Company, (vii) the Company has not transported,
stored, treated or disposed, nor has it arranged for any third parties to transport, store,
treat or dispose of Contaminants or other waste to or at any location other than a site law-
fully permitted to receive such Contaminants or other waste for such purposes, nor has it
performed or arranged such transportation, storage, treatment or disposal in material con-
travention of any applicable Environmental Law, except for such violation that would not
reasonably be expected to have a Material Adverse Effect on the Company, and (viii) to
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the Knowledge of the Company or the Parent, the Company has not transported or dis-
posed, nor has it arranged for any third parties to transport or dispose, any Contaminants
t0 or at a site which, pursuant to CERCLA. (as defined below) or any similar state law,
(a) has been placed on the National Priorities List or its state equivalent, or (b) the Envi-
ronmental Protection Agency or the relevant state agency has proposed or is proposing to
place on the National Priorities List or its state equivalent. The foregoing representations
in this Section 4.20.1 are the sole and exclusive representations of the Parent concerning
environmental matters.

4,20,2 For purposes of this Agreement: (i) “‘Environmental Law’ means any
law, statute, regulation or order, consent decree or settlement agreement which relates to
or otherwise imposes Hability or standards of conduct concerning pollution or human
health or the environment (including ambient air, water, or land) including (but not lim-
ited to) the Comprehensive Envirorimental Response, Compensation and Liability Act of
1980 (““CERCLA’"), as amended, the Resource Conservation and Recovery Act
(*RCRA’*), as amended, the Federal Water Pollution Control Act, as amended, the Toxic
Substances Control Act, as amended, the Clean Air Act, as amended, any so called ‘‘Su-
per Lien’’ law relating to Contaminants, the Occupational Safety and Health Act, as
amended, the Safe Drinking Water Act and any other similar federal, state or local stat-
utes and regulations and written and legally binding guidance promulgated pursuant to
the above statutes; (ii) ‘“Environmental Permit’’ means any permit, license, approval,
consent or other authorization required by or pursuant to any applicable Environmental
Law; (iii) ““Contaminant’® means any hazardous substance defined as such under CER-
CLA, any solid or hazardous waste under RCRA, and or any petroleum or petroleum-
derived substance or waste; (iv) ‘“‘Release’” means release, spill, emission, leaking,
pumping, injection, deposit, disposal, discharge, dispersal, leaching or migration into the
. indoor or outdoor environment or into or out of the Real Estate, the Transferred Real
Property (as defined in Section 5.7 hereof) or the Leasehold Premises, including the
movement of Contaminants through or in the air, soil, surface water, groundwater or
property; (v) “Remedial Action’” means actions requested or required to (A) clean up, re-
move, treat or in any other way address Contaminants in the environment; (B) prevent the
Release or threat of Release or minimize the further Release of any Contaminant;
(C) perform pre-remedial studies and investigations and post-remedial monitoring care;
or (D) correct any violation of any Environmental Law; and (vi) ““Underground Storage
Tanks’’ shall have the meaning given in RCRA and state law regulating tanks that store
Contaminants located partially or fully below the surface of the ground.

421 Labor Relations of the Company. Except as set forth in Schedule 4.21, the

Company (and the Parent on behalf of the Company) is not a party to or bound by any collective
bargaining agreement or any other agreement with a labor union, and to the Knowledge of the
Parent or the Company, there has been no effort by any labor union to organize any employees of
the Company (or employees of the Parent who are or are likely to become employees of the
Company) into one or more collective bargaining units. There is not pending or, to the Knowl-
edge of the Parent or the Company, threatened any labor dispute, strike or work stoppage which
affects or which may affect the business of the Company or which may interfere with its contin-
ued operation. Neither the Company nor any agent, representative or employee of the Company
has committed any unfair labor practice as defined in the National Labor Relations Act, as
amended, and there is not now pending or, to the Knowledge of the Parent or the Company,
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threatened any charge or complaint against the Company (or the Parent on the part of the Com-
pany) by or with the National Labor Relations Board or any representative thereof. There has
been no strike, walkout or work stoppage invelving any of the employees of the Company during
the four-year period prior to the date hereof. Neither the Parent nor the Company is aware that
any executive or key employee or group of employees has any plans to terminate his, her or their
employment with the Company.

4.22 Employee Benefifs.

4,22,1 Neither the Company, nor any corporation or business which is now or at
the relevant time was a member of a controlled group of corporations or trades or busi-
nesses including the Company, within the meaning of Section 414 of the Code, maintains
or contributes to, or at any time since December 31, 1993 maintained or contributed to:
(i) any non-qualified deferred compensation or retirement plans or arrangements; (ii) any
qualified defined contribution retitement plans or arrangements; (iil) any qualified de-
fined benefit pension plan; (iv) any other plan, program, agreement or arrangement under
which former employees of the Company or their beneficiaries are entitled, or current
employees of the Company will be entitled following termination of employment, to
medical, health, life insurance or other benefits other than pursuant to benefit continua-
tion rights granted by state or federal law; or (v) any other material employee benefit,
health, welfare, medical, disability, life insurance, stock, stock purchase or stock option
plan, program, agreement, arrangement or policy, except in each case as described in
Schedule 4.22 attached hereto. The plans described in Schedule 4.22 are referred to
herein as the “‘Plans.””

4,22.2 The administration of the Plans complies in all material respects with the
requirements of the Employee Retirement Income Security Act of 1974 (*°ERISA’’), and
the Plans meet any applicable requirements for favorable tax treatment under the Code in
both form and operation. All of the Plans which constitute employee pension benefit
plans or employee welfare plans subject to ERISA and the frusts or other funding ve-
hicles related to the Plans have been maintained in material compliance in both form and
operation with the requirements of ERISA including, but not limited to, the preparation
and filing of all required reports with respect to the Plans, the submission of such reports
to the appropriate governmental authorities, the timely preparation and distribution of all
required employee communications (including, without limitation, any notice of plan
amendment which is required prior to the effectiveness of such amendment), the proper
and timely purchase and maintenance of required surety bonds and the proper and timely
disposition of all benefit claims. The costs of administering the Plans, including fees for
the trustee and other service providers which are customarily paid by the Company (or by
the Parent on behalf of the Company), have been paid or will be paid prior to the Closing
or are reflected in the 1999 Balance Sheet. There have been no prohibited fransactions as
defined in Section 406 of ERISA or Section 4975 of the Code with respect to any of the
Plans or any parties in interest or disqualified persons with respect to the Plans or any re-
duction or curtailment of accrued benefits with respect to any of the Plans. There are no
pending or threatened claims, lawsuits, or arbitrations which have been asserted or insti-
tuted against the Plans, any fiduciaries thereof with respect to their duties to the Plans or
the assets of any of the trusts under any of the Plans.
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4.22.3 All required contributions for all Plan years ending prior to the Closing
Date have been made and adequate accruals for contributions with respect to all current
Plan years are reflected in the 1999 Balance Sheet. Except as provided in Schedule
4.22.3, the Company has no plans, programs, agreements or arrangements and has made
no other commitments to its employees, former employees or their beneficiaries under
which it has any obligation to provide any retiree or other employee benefit payments.

4.22.4 The Parent has furnished the Survivor with true and complete copies of:
(i) the Plans and any related trusts or funding vehicles, policies or contracts and the re-
lated summary plan descriptions with respect to each Plan; (ii) the most recent determina-
tion letters received from the Internal Revenue Service regarding the Plans and copies of
any pending applications, filings or notices with respect to any of the Plans with the Inter-
nal Revenue Service, the Pension Benefit Guaranty Corporation, the Department of Labor
or any other governmental agency; (iii) the latest financial statements and annual reports
for each of the Plans and related trusts or funding vehicles, policies or contracts as of the
end of the most recent plan year with respect to which the filing date for such information
has passed; (iv) the reports of the most recent actuarial valuations of the Plans; (v) copies
of any investment management agreement undet any Plan and any fiduciary insurance
policies, surety bonds, rules, regulations or policies of the trustees or of any committee
thereunder; and (vi) copies of any communications or notices provided to employees or
plan participants with respect to the Plans.

4.23 Product Warranties. Each product manufactured, sold, leased, or delivered by
the Company has conformed with all applicable contractual commitments and all express and
implied warranties except, either individually or in the aggregate, where the failure to conform
with all applicable contractual commitments and express and implied warranties would not have
a Material Adverse Effect on the Company, and the Company has no material liability (and, to
the Knowledge of the Parent or the Company, there is no basis for any present or future action,
suit, proceeding, hearing, investigation, charge, complaint, claim, or demand against it giving
rise to any material liability) for replacement or repair thereof or other damages in connection
therewith, subject only to the reserve for product warranty claims set forth on the 1999 Balance
Sheet, as adjusted for operations and transactions through the Closing Date in accordance with
past practice of the Company. Except as set forth on Schedule 4.23, no product manufactured,
sold, leased, or delivered by the Company is subject to any guaranty, warranty, or other indem-
nity beyond the applicable standard terms and conditions of sale or lease provided by the manu-
facturer or suppler of the product. Schedule 4.23 includes copies of the standard terms and con-
ditions of sale or lease for the Company (containing applicable guaranty, warranty, and indem-
nity provisions).

424 Product Liability. The Company has no material Hability (and, to the Knowl-
edge of the Parent or the Company, there is no basis for any present or future action, suit, pro-
ceeding, hearing, investigation, charge, complaint, claim, or demand against any of them giving
rise to any material liability) arising out of any injury to individuals or property as a result of the
ownership, possession, or use of any product manufactured, sold, leased, or delivered by the
Company.

4.25 Transactions with Affiliates. Except as set forth in Schedule 4.25, since Decerm-
ber 31, 1998, () no officer, director or Affiliate of Parent has provided or caused to be provided
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any assets, services or facilities used or held for use in connection with the business of the Com-
pany with a value in excess of $25,000, and (ii) the Company has not provided or caused to be
provided any assets, services or facilities to any such officer, director or Affiliate with a value in
excess of $25,000. Except as disclosed in Schedule 4.25, each of the transactions listed in
Schedule 4.25 has been engaged in on an arm’s-length basis.

426 Year 2000. None of the material computer software, computer firmware, com-
puter hardware and computer chips with embedded software or instruction sets that are used or
relied on by the Company in connection with the operation of the business of the Company will
in any material way cease to function, generate incorrect data, or produce incorrect results when
processing, providing or receiving (i) date-related data in and between the years 1999 and 2000
and (ii) date-related data in connection with any valid date in the twentieth and twenty-first cen-
turies.

4.27 Compliance with Cuba Act. The Company has complied with, and is and will
be in compliance with, the provisions of that certain Florida act relating to disclosure of doing
business with Cuba, codified as Section 517.075 of the Florida statutes, and the rules and regula-
tions thereunder or is exempt therefrom. Neither the Company nor any of its Affiliates is pres-
ently doing business with the government of Cuba or with any person or affiliate located in
Cuba.

4.28 Accuracy of Information Furnished by the Parent and the Company. The
representations, statements and information made or furnished by the Parent or the Company to
the Survivor, including withount limitation those contained in this Agreement and the various
schedules attached hereto, do not contain and shall not contain any untrue statement of a material
fact and do not omit and shall not omit any material fact necessary to make the information con-
tained therein not misleading,

4.29 Knowledge. ‘“Knowledge’’ means, with respect to any representation, warranty
or statement of any party in this Agreement that is qualified by such party’s ‘‘knowledge,”’ the
actual knowledge of such party and all knowledge that a reasonably prudent person should have
if such person duly performed his or her duties as an officer, director, manager or employee, as
the case may be, of such party with due care, and made reasonable and diligent inquiry and exer-
cised due diligence and care with respect to the matter to which such qualification by knowledge
applies. The term "knowledge" as used herein with respect to the Parent shall be limited to the
knowledge of Kevin P. Fitzgerald and Mark Irion. The term "knowledge" as used herein with re-
spect to the Company shall be limited to the knowledge of Manuel A. Alvarez, Terry Burkhart,
Willie Ramos, Russ Beals, Kevin Enkee, Roger Fisher, Jaime Pinero, Rich Rise, Max Wysong,
Richard Ginder, and Mitch Roberts. The term "knowledge" as used herein with respect to the
Survivor shall be limited to the knowledge of its Manager and its officers and directors.

5.0 Additional Covenants of the Parent

5.1  Commercially Reasonable Best Efforts. The Parent and the Company will use
their commercially reasonable best efforts to cause to be satisfied as soon as practicable and prior
to the Closing Date all of the conditions set forth in Section 8.0 to the obligation of the Survivor
to consummate the Merger.
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52 Conduct of Business Pending the Closing. From and after the execution and
delivery of this Agreement and until the Closing Date, except as otherwise provided by the prior

written consent of the Survivor (such consent not to be wnreasonably withheld):

5.2.1 the Company will, and the Parent will cause the Company to, conduct its
business and operations in all material respects in the manner in which the same have
heretofore been conducted (except as otherwise required by this Agreement) and the
Company will, and the Parent will use its commercially reasonable best efforts to cause
the Company to, (1) preserve its business organization intact, (ii) keep available the ser-
vices of its officers, employees, agents and distributors, and (iii) preserve its relationships
with customers, suppliers and others having dealings with the Company;

5.2.2 the Company will, and the Parent will cause the Company to, maintain all
of its properties in customary repair, order and condition, reasonable wear and use and
damage by unavoidable casualty excepted, and to maintain insurance of such types and in
such amounts upon all of its properties and with respect to the conduct of its business as
are in effect on the date of this Agreement; and

5.2.3 the Company will not, and the Parent will not permit the Company to,
(i) authorize or issue any shares of its capital stock (including any beld in its treasury) or
any other securities, (ii) declare or pay any dividend or make any other distribution of or
with respect to its shares of capital stock or other securities or purchase or redeem any
shares of its capital stock or other securities; (iii) pay any bonus in excess of $5,000 indi-
vidually or $100,000 in the aggregate or increase the rate of compensation of any of its
employees other than in the ordinary course of business or as set forth on Schedule 5.2.3
or enter into any new employment agreement or amend any existing employment agree-
ment; (iv) sell, lease, transfer or assign any of its assets other than in the ordinary course
of business; (v) make or obligate itself to make capital expenditures, other than purchases
of equipment for resale in the ordinary course of business, aggregating more than
$150,000 in the aggregate or $75,000 with respect to any single capital expenditure;
(vi) pay any of the legal, accounting or other expenses of the Parent in connection with
the transactions contemplated hereby; (vii) incur any material obligations or liabilities or
enter into any material transaction; or (viii) amend its articles of incorporation or bylaws.

53  Access to the Company’s Plants, Properties and Records. From and after the
execution and delivery of this Agreement, the Company will, and the Parent will cause the Corn-
pany to, afford to the representatives of the Survivor access, during normal business hours and
upon reasonable notice, to the Company’s premises sufficient to enable the Survivor to inspect
the assets and properties of the Company and to prepare filings under the Hart-Scott-Rodino An-
titrust Improvements Act of 1976 (the “HSR Act’) with respect to any acquisitions which the
Survivor may propose to make following the Closing and which would require information re-
garding the Company to be included therein, and the Company will, and the Parent will cause the
Company to, furnish to such representatives during such period all such information relating to
the foregoing investigation and filings ander the HSR Act as the Survivor may reasonably re-
quest; provided, however, that any furnishing of such information to the Survivor and any inves-
tigation by the Survivor shall not affect the right of the Survivor to rely on the representations
and warranties made by the Parent in or pursuant to this Agreement, and, provided further that
the Survivor will hold in confidence all documents and information concerning the Company so
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furnished, and, if the Merger pursuant hereto shall not be consummated, such confidence shall be
maintained and the Survivor will not use or disclose to any person any such document or infor-
mation (except to the extent that such information can be shown to be previously available to the
Survivor and not subject to confidentiality restrictions, publicly available, or disclosed to the Sur-
vivor by a person who is not obligated to maintain the confidentiality of such information) and,
at the Company’s request, the Survivor shall return to the Company all information fumished to
the Survivor by the Company or the Parent in connection with the transactions contemplated by
this Agreement. :

5.4  Notice of Material Developments. The Parent and/or the Company will give
prompt written notice to the Survivor of any material development affecting the assets, proper-
ties, business, financial condition or results of operation of the Company, including, without
limitation, any development which resuits in the inaccuracy of any of the representations and
warranties of the Parent made herein, However, no disclosure pursuant to this Section 5.4 shall
be deemed to amend or supplement any of such representations and warranties, or any of the
schedules hereto.

3.5  Confidentiality. Subject to compliance with applicable laws, the Parent will treat
and hold confidential all information concerning the business and affairs of the Company that is
not already generally available to the public (the ‘‘Confidential Information”’), refrain from us-
ing any of the Confidential Information except in connection with this Agreement and the opera-
tion of the Company’s business prior to the Closing, and deliver promptly to the Survivor or de-
stroy, at the request and option of the Survivor, all tangible embodiments (and all copies) of the
Confidential Information which are in its possession. In the event that the Parent is requested or
required (by oral question or request for information or documents in any legal proceeding, inter-
rogatory, subpoena, civil investigative demand, or similar process) to disclose any Confidential
Information, that Parent will notify the Survivor promptly of the request or requirement so that
the Survivor may seek an appropriate protective order or waive compliance with the provisions

of this Section 5.5.

5.6  No Other Discussions. The Parent will not, prior to the Closing Date, directly or
indirectly through any of its Affiliates, directors, employees, financial advisors or other agents or
representatives, solicit or entertain offers from, negotiate with or in any manner encourage, dis-
Cuss, accept or censider any proposal of any other person relating to the acquisition of any muate-
rial portion of the assets, stock or business of the Company, either solely or as part of a sale of a
larger portion or all of the Parent’s stock, material portion of assets and business, Parent further
agrees to give Survivor prompt written notice in the event that Parent or any of its agents or rep-
resentatives is contacted by any other person with respect to any such possible transaction de-
scribed in the preceding sentence.

5.7  Transferred Real Property. Prior to the Closing Date, Parent shall transfer to
the Company each of the parcels of real property used in connection with the Company’s opera-
tions at the locations identified on Schedule 5.7 (the ““Transferred Real Property’’). The Trans-
ferred Real Property shall be transferred to the Company free and clear of all liens, mortgages,
pledges, encumbrances or charges of every kind, nature and description whatsoever except for
Permitted Encumbrances.
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58  Access to Employees. The Parent and the Company shall cooperaie with the Sur-
vivor by permitting the Survivor prior to the Closing (i) to meet with the employees of the Com-
pany at such times as shall be approved by Parent or its representatives (which approval shall not
be unreasonably withheld), and (ii) to distribute to the employees such forms and other docu-
ments relating to employment by the Survivor following the Closing as the Survivor shall rea-
sonably request.

59  Title Insurance. Parent shall cooperate with Survivor to enable Survivor to ob-
tain no later than 15 days prior to the Closing, a commitment for an ALTA Owner’s Title Insur-
ance Policy - Form B-1970 for each parcel of Real Hstate and Transferred Real Property (the
<Title Commitment’’), issued by a fitle insurance company reasonably satisfactory to Survivor
(the ““Title Company’’) together with a legible copy of all documents referenced in the Title
Commitment.

6.0 Additional Covenants of the Survivor

61  Commercially Reasonable Best Efforts. The Survivor will use its commercially
reasonable best efforts to cause {0 be satisfied as soon as practicable and prior to the Closing
Date all of the conditions set forth in Section 9.0 to the obligation of the Parent and the Company
to consummate the Merger pursuant to this Agreement and in Section 8.4 and 8.5 to the obliga-
tion of the Survivor to consummate the Merger pursuant to this Agreement.

70  Additional Covenants of the Survivor, the Parent and the Company

71  Access to Information. Each of the Survivor and the Parent agrees that it will

cooperate with and make available to the other party, during normal business hours, all books

and records, information and employees (without substantial disruption of employment) retained
and remaining in existence or in its employ after the Closing Date which are necessary Or useful
in connection with preparation of Fnancial statements, any tax inquiry, audit, investigation or
dispute, any audit by exchanges or data providers, any litigation or investigation or any other
matter requiring any such books and records, information or employees for any reasonable busi-
ness purpose. The party requesting any such books and records, information or employees shall
bear all of the out-of-pocket costs and expenses (including, without limitation, attorneys’ fees,
but excluding reimbursement for salaries and employee benefits) reasonably incurred in connec-
tion with providing such books and records, information or employees and shall keep all such in-
formation confidential. The Parent may require certain financial information relating to the
Company for periods prior to the Closing Date for the purpose of preparing financial statements,
filing Tax Returns and other governmental 1eports, and the Survivor agrees to furnish such infor-
mation to the Parent at the Parent’s request and expense.

72  Consents and Approvals. Each of the Parent, the Compaiy and the Survivor
shall use its commercially reasonable best efforts to obtain (or, in the case of the Parent, cause
the Company to obtain) all necessary consents, waivers, authorizations and approvals and make
any filings (a) listed in Schedule 7.2 (such list including, withouf limitation, all contracts, agree-
ments or commitments of the Company that require consent to the assignment of such contracts,
agreements or commitments as a tesult of the Merger) and (b) of or with all Government Entities
required in connection with the execution, delivery and performance by it of this Agreement or
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to permit the Survivor to conduct the business of the Company as being conducted by it im-
mediately prior to the Closing.

7.3  HSR Act Compliance. The Survivor agrees to use its commercially reasonable
best efforts to make, or cause to be made, appropriate filings pursuant to the HSR Act with re-
spect to the transactions (the ‘‘Formation Transaction’”) contemplated by that certain Joint Ven-
ture Agreement (the ‘“Joint Venture Agreement’’) dated the date hereof by and among the Com-
pany, Deere & Company, John Deere Construction Holdings, Inc., Credit Suisse First Boston
Equity Partners, L.P., Credit Suisse First Boston Equity Partners (Bermuda), L.P., and EMA Pri-
vate Equity Fund 1999, L.P. The Survivor hereto shall use its commercially reasonable best ef-
forts to make, or cause to be made, such filings promptly, to respond to any requests for ad-
ditional information and documentary material that may be requested pursuant to the HSR Act
and to cause the waiting periods under the HSR Act to terminate or expire at the earliest possible
date.

7.4  Further Assurances. Subject to the terms and conditions herein provided, the
Parent, the Company and the Survivor each agree to use their commercially reasonable best ef-
forts to (i) take, or cause to be taken, all actions, and to do, or cause to be done as promptly as
practicable, all things necessary, proper or advisable under applicable laws to consummate and
effect the transactions contemplated by this Agreement, including providing all notices and mak-
ing all registrations, filings and applications necessary or desirable for the consummation of the
transactions contemplated herein; (ii) defend any lawsuits or other legal proceedings (whether ju-
dicial or administrative) challenging this Agreement or the consummation of the transactions
contemplated herein, including seeking to have any stay or temporary restraining order entered
by any court or other governmental authority vacated or reversed; (iii) fulfill or obtain the fulfill-
ment of all other conditions to Closing; and (iv) upon the request of a party hereto at any time af-
ter the Closing Date, to execute and deliver any further instruments of assignment, transfer, con-
veyance, endorsement, direction or authorization and other documents as the requesting party or
its counsel may request in order to perfect title of the Survivor and its successors and assigns to
assets of the Company immediately prior to the Closing or to otherwise effect the purposes of
this Agreement.

7.5  Notification of Certain Matters. Each of the Parent, the Company and the Sur-
vivor shall give prompt notice to the other of any notice or other communication from any third
party alleging that the consent of such third party is or may be required in connection with the
transactions contemplated by this Agreement.

7.6  Employee Matters. Following the Closing, the Survivor shall have no obligation
to employ any of the persons currently employed by the Company or to continue, or institute any
replacement or substitution for, any vacation, severance, incentive, bonus, profit sharing, pension
or other employee benefit plan or program of the Company. The Survivor shall, or shall cause
the Company to, grant to each person who is an employee of the Company immediately prior the
Closing Date (the ‘‘Company Employee’”) full service credit under the all benefit plans main-
tained by the Survivor following the Closing (the *‘Survivor Plans’”) for service with the Com-
pany and its subsidiaries for all purposes, except to the extent that benefits would be duplicated
in respect of the same period of service. The Survivor shall waive any and all pre-existing condi-
tion limitations and exclusions and waiting periods that may otherwise apply to the Company
Employees under the Survivor Plans and shall cause such Company Employees to receive full
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credit for amounts paid or accrued towards any deductible or copayment requirements incurred
during the current plan year. This Section 7.6 shall survive the Closing Date, and is intended to
be for the benefit of, and shall be enforceable by the Company and shall be binding on Survivor
and its successors and assigns.

7.7  Company Indebtedness Under Credit Agreement. The Parent agrees that on
or prior to Closing it will repay in full all of the Company’s indebtedness under the Amended
and Restated Credit Agreement dated May 1, 1998 among the Company, the Parent, Neff Rental,
Inc., Bankers Trust Company, as Agent and other Lenders (the ‘‘Credit Agreement’”), and that it
will take all action necessary to (i) terminate the Company’s obligations under the Credit Agree-
ment effective as of the Closing Date with no further obligation or liability of the Company
thereunder and (ii) release the Company from its guarantees of the Parent’s 10 4% Senior Sub-
ordinated Notes issued May 1998 and the Parent’s 10 4% Senior Subordinated Notes issued De-
cember 1998 effective as of the Closing Date with no further obligation or liability of the Com-
pany thereunder.

7.8 Neff Rental, Inc. Survivor and Parent shall use their commercially reasonable
best efforts to negotiate, execute and deliver at the Closing one or more agreements providing for
(i) Neff Rental, Inc. (*‘Rental’’) to continue to lease the parcels of real estate listed on Schedule
7.8 at the rental rates set forth on Schedule 7.8 for a period of three months following the Closing
and at fair market value rental rates thereafter (such fair market rental rates to be determined by
agreement between the parties prior to the Closing) and on other customary terms and conditions
(including termination 60 days following the occurrence of a change in control of Rental or Par-
ent) for a period of up to one year following the Closing Date, or for such shorter period as
Rental wishes to continue to lease each such parcel of real estate and (ii) service and supply ar-
rangements between the Survivor and Rental following the Closing.

7.9 Environmental Remediation.

7.9.1 Each of the Survivor, the Parent and the Company agree to cooperate with
the preparation as soon as practicable after the date hereof of a written cost estimate by
Dames & Moore (the ‘‘Remediation Cost Estimate’”) to be provided to both Survivor and
Parent for the investigation, corrective action, cleanup, removal, remediation, or other re-
sponse action (collectively ‘‘Environmental Response Action’’) relating to the Release or
presence of Contaminants at, from, in, to, on, or under, the locations of the Company -
listed on Schedule 7.9 hereof (the ‘‘Remediated Property’’) as described in the Phase II
environmental assessments conducted by Dames & Moore on or about November or De-
cember, 1999. In connection therewith, the Company shall cooperate and render to
Dames & Moore and the Survivor reasonable access to the Remediated Property, making
appropriate personnel available and providing factual background and technical data.
Any Environmental Response Action selected by Dames & Moore for calculation of the
Remediation Cost Estimate shall be selected in a Commercially Reasconable Manner (as
defined in Section 11.5.3) and shall require the Least Costly Alternative. The Least
Costly Alternative shall be that Environmental Response Action that is the least expen-
sive alternative: (i) consistent with the requirements of F.A.C. Chapter 62-770 and the
Contaminant Cleanup Target Levels set forth in Tables I-VI in F.A.C. Chapter 62-777,
and (ii) which does not result in 2 material adverse impact upon the Survivor's use of the
Real Estate, the Leasehold Premises and the Transferred Real Property, or ability to
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8.0

conduct the business of the Survivor on such properties. In the event Parent and Survivor
cannot agree that the selected Environmental Response Action is the Least Costly Alter-
native, such dispute shall be resolved pursuant to Section 11.7.

7.9.2  After the Closing, Survivor shall undertake the Environmental Response
Action contemplated in the Remediation Cost Estimate in a Commercially Reasonable
Manner (as defined in Section 11.5.3). The implemented Environmental Response Ac-
tion shall be the Least Costly Alternative as modified, authorized or approved by the
Florida Department of Environmental Protection. The costs and expenses to undertake
the Environmental Response Action (such costs being the ‘“‘Remediation Costs®’), shall
be paid with the Escrowed Funds pursnant to Section 1.10 hereof and the Escrow Agree-
ment, and, to the extent the Escrowed Funds are insufficient to pay for the Remediation
Costs, the Parent shall be responsible for the remaining amount of the Remediation Costs.

7.9.3 Parent shall have the right to participate fully in any meetings or negotia-
tions between the Survivor and any third party (including, without limitation, any govern-
mental authority, consultants or other experts) retained in connection with the scope, na-
ture and implementation of any Environmental Response Action contemplated in the Re-
medjation Cost Estimate. The Survivor shall keep Parent reasonably informed with re-
spect to the implementation of such Environmental Response Action, shall provide Parent
with reasonable advance written notice of meetings or negotiations with respect thereto,
and shall promptly provide Parent with copies of all documents provided to or received
from any third party with respect to such Environmental Response Action. Parent shall
have the right, upon reasonable prior notice, to enter the Remediated Property for the pur-
poses of observing and understanding all activities relating to such Environmental Re-
sponse Action and obtaining split samples of any sampling conducted in connection
therewith; in undertaking the foregoing, Parent shall make all reasonable efforts to mini-
mize interference with the Survivor’s ability to conduct its business. The Survivor shall
cooperate and render to Parent access to the Remediated Property, making appropriate
personne] available and providing factual background and technical data.

7.9.4 Any disputes arising between the parties under this Section 7.9 (including,
without limitation, disputes regarding whether an Environmental Response Action is the
Least Costly Alternative and performed in 2 Commercially Reasonable Manner) shall be
resolved pursuant to Section 11.7.

7.9.5 With the exception of Section 11.3, the provisions of this Section 7.9 with
respect to the matters described in the Phase II environmental assessments conducted by
Dames & Moore on or about November or December, 1999 shall constitute the exclusive
remedy of the Survivor, its affiliates, their respective officers, directors, employees and
assigns with respect to the matters covered under Section 7.9.

Conditions to the Obligation of the Survivor

'The obligation of the Survivor to purchase the Shares shall be subject to the fulfillment or

waiver at or prior to the Closing Date of each of the following conditions:
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8.1  Accuracy of Representations and Warranties and Compliance with Obliga-
tions. Each of the representations and warranties of the Parent set forth in this Agreement (with-
out giving effect to any limitation as to “materiality,” “‘material’’ or ““Material Adverse Effect’’
set forth therein) shall be true and correct as of the date of this Agreement and (except those rep-
resentations and warranties that address matters only as of a particular date which need be true
and accurate as of such date) as of immediately before the Closing {except, however, Survivor
acknowledges that the Transferred Real Property shall no longer be leased by the Company but
shall be owned by the Company; as such, Parent represents and warrants that the representations
and watranties contained in Section 4.7 hereof with respect to the Real Property shall be true and
correct with respect to the Transferred Real Property) such that the cumulative effect of all such
failures to be so true and correct are not reasonably likely to have a Material Adverse Effect on
the Company. The Parent shall have performed and complied with all of its obligations required
by this Agreement to be performed or complied with at or prior to the Closing Date in all mate-
rial respects. The Parent shall have delivered to the Survivor a certificate, dated as of the Clos-
ing Date and signed by the Secretary of the Parent, certifying that such representations and war-
ranties are thus true and correct such that the cumulative effect of all failures to be true and cor-
rect (without giving effect to any limitation as to “‘materiality,”” ‘‘material’’ or ““Material Ad-
verse Effect’” set forth therein) are not reasonably likely to have a Material Adverse Effect on the
Company and that all such obligations of the Parent and the Company have been thus performed
and complied with in all material respects.

82  Opinion of Counsel. The Survivor shall have received an opinion dated the
Closing Date from Fried, Frank, Harris, Shriver & Jacobson, counsel for the Parent, in form and
substance as set forth in Exhibit A attached hereto,

8.3  Certified Resolutions. The Parent and the Company shall have delivered to the
Survivor a copy of a resolution adopted by the Boards of Directors of the Parent and the Com-
pany authorizing the transactions contemplated by this Agreement, certified as of the Closing
Date by the Secretary of the Parent and the Company, respectively.

84  Receipt of Necessary Consents. All necessary consents or approvals of third
parties to any of the transactions contemplated hereby listed on Schedule 8.4 shall have been ob-
tained and shown by written evidence satisfactory to the Survivor.

8.5 [Intentionally Omitted.]

8.6  No Adverse Litigation. There shall not be pending or threatened any action or
proceeding by or before any court or other governmental body which shall seek to restrain, pro-
hibit or invalidate the Merger or any other transaction contemplated hereby, or which might af-
fect the right of the Survivor to own or control the business of the Company and which, in the
reasonable judgment of the Survivor, makes it inadvisable to proceed with the Merger.

8.7  Resignations. The Parent shall have delivered to the Survivor the written resig-

nations of the sole director of the Company and the written resignations of such officers of the
Company as may be requested by the Survivor.
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8.8  HSR Act Waiting Period. The waiting period imposed by the HSR Act with re-
spect to the Formation Transaction shall have expired or been terminated and no injunction or
other order prohibiting the Formation Transaction shall have been entered by any court.

89 Transferred Real Property. The Transferred Real Property shall have been
transferred to the Company in accordance with and pursuant to the terms of Section 5.7 hereof.

8.10 Release of Obligations. The Survivor shall have received evidence, in form and
substance satisfactory to it, that (i) all intercompany accounts and obligations of the Company to
the Parent (except for executory purchase or lease agreements for equipment at fair market value
prices and/or warranty/service obligations for equipment) and (ii) all of the Company’s obliga-
tions for the repayment of borrowed money (including guarantees of obligations of the Parent
and its Affiliates) have been satisfied or released or will be satisfied or released upon the Closing
(the Parent hereby acknowledging and agreeing that it shall be solely responsible for the payment
of all amounts necessary to pay and retire such indebtedness).

8.11 Dealership Termination and Release Agreement. The Parent shall have ex-
ecuted and delivered to John Deere Construction Equipment Company the Dealership Termina-
tion and Release Agreement in form attached hereto as Exhibit B.

8.12 Survivor’s Frustration of Closing Conditions. The Survivor may not rely on
the failure of any conditions set forth in Section 8.0 hereof above to be satisfied if such failure
was caused by the Survivor’s failure to act in good faith or to comply with the provisions of Sec-
tion 7.2. . )

3.13 [Intentionally Omitted.]

8.14 Articles of Merger. The Company shall have executed and delivered to the Sur-
vivor the Articles of Merger, substantially in the form attached hereto as Exhibit C.

8.15 Release of Liens. At or prior to the Closing, the Company shall have received for
filing (i) releases of all liens, judgments, mortgages and each other monetary lien referred to or
included in the Title Commitments and (ii) duly executed UCC-3s in valid form releasing those
liens evidenced by the financing statements referred to on Schedule 8.15 and any other financing
statements referred to or included in the Title Commitments.

8.16 Escrow Agreement. The Escrow Agent and the Parent shall have executed and
delivered to the Survivor the Escrow Agreement.

9.0  Conditions to Obligation of the Company and the Parent

The obligation of the Parent and the Company to consummate the Merger shall be subject
to the fulfillment at or prior to the Closing Date of each of the following conditions:

9.1  Accuracy of Representations and Warranties and Compliance with Obliga-
tions. Each of the representations and warranties of the Survivor set forth in this Agreement
(without giving effect to any limitation as to “‘materiality,”” ‘‘material” or ‘‘Material Adverse
Effect’” set forth therein) shall be true and correct as of the date of this Agreement and (except
those representations and warranties that address matters only as of a particular date which need
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be true and accurate as of such date) as of immediately before the Closing such that the cumula-
tive effect of all such failures to be so true and correct ar¢ not reasonably likely to have a Mate-
rial Adverse Effect on the Survivor. The Survivor shall have performed and complied with all of
its obligations required by this Agreement to be performed or complied with at or prior to the
Closing Date in all material respects. The Survivor shall have delivered to the Parent a certifi-
cate, dated as of the Closing Date and signed by the Manager of the Survivor, certifying that such
representations and warranties are thus true and correct such that the cumulative effect of all fail-
ures to be true and correct (without giving effect to any limitation as to “‘materiality,”” “‘mate-
rial’” or ‘“Material Adverse Effect’” set forth therein) are not reasonably likely to have a Material
Adverse Effect on the Survivor and that all such obligations of the Survivor have been thus per-
formed and complied with in all material respects.

9.2  Opinion of Counsel. The Parent shall have received an opinion, dated the Clos-
ing Date, from Bell, Boyd & Lloyd, counsel for the Survivor, in form and substance as set forth
in Exhibit D attached hereto.

9.3  Certified Resolutions, The Survivor shall have delivered to the Parent a copy of
resolutions adopted by the Manager and the sole Member of the Survivor authorizing the transac-
tions contemplated by this Agreement, certified as of the Closing Date by the Secretary of the
Survivor.,

94 [Intentionally Omitted.]

9.5 Receipt of Necessary Consents. All consents or approvals of third parties listed
on Schedule 8.4 shall have been obtained and shown by written evidence reasonably satisfactory
to the Company.

9.6  Parent’s Frustration of Closing Conditions. The Parent may not rely on the
failure of any conditions set forth in Section 9.0 herein fo be satisfied if such failure was caused
by the Parent’s failure to act in good faith or to comply with the provisions of Section 7.2.

9.7  No Adverse Litigation. There shall not be pending or threatened any action or
proceeding by or before any court or other governmental body which shall seek to restrain, pro-
hibit or invalidate the Merger or any other transaction contemplated hereby, or which, in the rea-
sonable judgment of the Company, makes it inadvisabie to proceed with the Merger.

9.8  Certificate of Merger. The Survivor shall have executed and delivered to the
Company the Certificate of Merger, substantially in the form attached hereto as Exhibit E.

9.9  Escrow Agreement. The Escrow Agent and the Survivor shall have executed
and delivered to the Parent the Escrow Agreement.

10.0 Certain Actions After the Closing

10.1  Execution of Further Documents. From and atter the Closing, upon the reason-
able request of the Survivor or the Parent, the other party shall execute, acknowledge and deliver
all such further acts, deeds, assignments, transfers, conveyances, powers of attorney and assur-
ances as may be required to convey and transfer to and vest in the Survivor and protect its right,
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title and interest in and to any and ail of the assets of the Company and as may be appropriate
otherwise to carry out the transactions contemplated by this Agreement.

10.2 Tax Matfers.

10.2.1 Any tax sharing or allocation agreement between the Company and the
Parent or any Affiliate of the Parent shall terminate as of the Closing Date and shali have
no further effect for any taxable year (whether the current year, a future year or a past
year).

10.2.2 The Parent agrees to indemnify the Company and the Survivor from and
against any Taxes and any and all related expenses and fees, including court costs and at-
torneys’ fees and expenses, resulting from, arising out of or related to any liability of the
Company for Taxes of any Person other than the Company (i) under Treasury Reg. Sec.
1.1502-6 (or any similar provision of state, local or foreign law), (ii) as a transferee or
successor, (iii) by contract or (iv) otherwise.

10.2.3 The parties intend that the Merger will be treated for federal and state in-
come Tax purposes as a taxable sale of the assets of the Company by the Company to the
Survivor and agree to so treat the Merger on all income Tax Returns. The Parent will in-
clude the income and gain of the Company (including any income or gain arising from
such sale of assets, any deferred income triggered into income and any excess loss ac-
counts taken into income under the applicable provisions of the consolidated return regu-
lations) on the Parent’s consolidated federal income Tax Returns and any combined, uni-
tary or consolidated state income Tax Returns for a group that includes at least one mem-
ber of the Parent’s Affiliated Group (other than the Company) and the Company for all
periods through and including the Closing Date and pay any federal income Taxes at-
tributable to such income. The Survivor will furnish Tax information to the Parent for in-
clusion in the Parent’s federal consolidated income Tax Return for the period which in-
cludes the Closing Date in accordance with the Company’s past practice. The Parent
shall prepare and file all Tax Returns for the Company for all periods and shall pay all
Taxes due in connection with such Tax Returns. Survivor shall pay to Parent within five
(5) business days of (i) receipt of notice of such filing by Parent, an amount equal to the
portion of such Taxes due pursuant to the filing of any Tax Returns under this Section
10.2.3 for which an accrnal was made on the Closing Net Asset Statement or (ii) receipt
of notice of payment by Parent of additional Tax pursuant to a Final Determination for
pre-closing periods, an amount equal to such payment, but only to the extent such pay-
ment does not exceed the amount accrued for Taxes on the Closing Net Asset Statement
minus the amount, if any, previously paid to Parent by Survivor pursuant to clause (i) or
(ii) hereof. The Parent agrees to indemnify the Survivor against all Taxes of or with re-
spect to the Company for all taxable periods, except for Taxes for which an acerual was
made on the Closing Net Asset Statement and with respect to which no payment has been
made to Parent by Survivor pursuant to the preceding sentence. For purposes of this sec-
tion 10.2.3, “‘Final Determination’” means the final resolution of Liability for any Tax for
a taxable period, (i) by IRS Form 870 or 870-AD (or any successor forms thereto), on the
date of acceptance by or on behalf of the IRS, or by a comparable form under the laws of
other jurisdictions; except that a Form 870 or 870-AD or comparable form that reserves
(whether by its terms or by operation of law) the right of the taxpayer to file a claim for
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10.2.4 The Parent and the Survivor agree that the Merger Consideration and the
liabilities of the Company (plus other relevant items) will be allocated to the assets of the
Company for all purposes (including Tax purposes) as agreed to by the Parent and the
Survivor following the Closing. The Parent, the Company and the Survivor will file all
Tax Returns and information Teports in a manner consistent with such allocation. The
Parent and the Survivor agree that they will prepare and file any notices or other filings
required pursuant to Section 1060 of the Code and that any such notices or filings will be
prepared based on such allocation or as required by law.

11.0 Indemnpification

11.1  Agreement by the Parent to Indemnify, The Parent and any successor hereby
agrees to indemnify and hold harmless the Survivor and its Affiliates and any successor to all or
any part of the business of the Company (an ‘“Indemnified Party’*) in respect of the aggregate of
all Indemnifiable Damages. For purposes of this Agreement, “Indemnifiable Damages’ with
Téspect to the Survivor or its Affiliates means the aggregate of all ¢xpenses, losses, costs, defi-

Party resulting from (i) any breach of any representation or warranty made by the Parent in this
Agreement (without regard to any qualification concerning ‘‘Material Adverse Effect” or “‘ma-
teriality””), or (ii) any default in the performance of any of the covenants or agreements made by
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based on representations, warranties, covenants and obligations will not be affected by any inves-
tigation conducted with respect o, or any Knowledge acquired (or capable of being acquired) at
any time, whether before or after the execution and delivery of this Agreement or the Closing
Date, with respect to the accuracy or inaccuracy of or compliance with, any such representation,
warranty, covenant or obligation.

11.2  Agreement by Survivor to Indemmify. The Survivor and any successor hereby
agrees to indemnify and hold harmiess the Parent and its Affiliates and any successor to all or
any part of the business of the Parent (an ““Indemnified Party’’) in respect of the aggregate of all
Indemnifiable Damages. For purposes of this Agreement, “Indemnifiable Damages’ with re-
spect to the Parent or its Affiliates means the aggregate of all expenses, losses, costs, deficien-
cies, liabilities and damages (including reasonable counsel fees and expenses reasonably incurred
in investigating or defending third party claims) incurred or suffered by an Indemnified Party re-
sulting from (i) any breach of any representation or warranty made by the Survivor in this Agree-
ment (without regard to any qualification to ‘“Materia] Adverse Effect’’ or “‘materiality”’), or (ii)
any default in the performance of any of the covenants or agreements made by the Survivor in

made in Sections 2.1,22,23,24, 3.1, 3.2, 34, 3.5, 4.1, 4.2 and 4.3 hereof (the ‘“Bx-
cluded Representations and Warranties®’) and the indemnification obligations of the par-
ties contained in Section 10.2, shall each survive indefinitely (in each case, the ““Survival
Period”*). No claim for the recovery of Indemnifiable Damages based upon the breach of

able by the Survivor or the Parent under this Section 11.0 shall be limited to $10,000,000
(the ““Indemnification Cap’’). The $10,000,000 Indemnification Cap and $1,000,000 de-
ductible referred to above shall not apply, however, to the indemnification obligations of
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the parties hereto resulting from the breach of any of the Excluded Representation and
Warranties or arising under Section 10.2. Any qualification to ‘‘Material Adverse Ef-
fect’’ or “‘materiality’’ in any of the Parent’s or the Survivor’s representations and war-
ranties in this Agreement shall not be taken into account in determining the magnitude of
Indemnifiable Damages payable by the Parent or the Survivor under this Section 11.0, as
the case may be, and for the purposes of calculating the $1,000,000 basket under this Sec-
tion 11.3.2.

11.3.3 Subject to the limitations imposed as a result of the Survival Period, noth-
ing herein shall prevent an Indemnified Party from obtaining equitable relief in any ap-
propriate case.

11.3.4 In the event of any inaccuracy of the representations and warranties set
forth in Section 4.9, the amount of Indemnifiable Damages shall be deemed to be the ag-
gregate amount of the accounts receivable not collected by the Survivor within the peri-
ods specified in Section 4.9, except to the extent of the allowance for uncollectible re-
ceivables referred to in Section 4.9.

11.3.5 Any limitation on Indemnifiable Damages recoverable by the Parent or the
Survivor under this Section 11.3 shall not apply to Indemnifiable Damages resulting from
the Survivor’s or the Parent’s, as the case may be, fraudulent or intentional misrepresen-
tation.

11.3.6 In determining the amount of any Indemnifiable Damages hereunder, there
shall be taken into account any applicable insurance coverage (net of the expenses of re-
covery).

11.3.7 Notwithstanding anything in this Agreement to the contrary, Parent agrees
to indemnify and hold harmiess the Survivor and its Affiliates and any successor to all or
any part of the business of the Company in respect of the aggregate of all Remediation
Costs. Parent acknowledges that the indemnification obligation contained in this Section
11.3.7 is in addition to the other indemnification obligations it may have under this
Agreement and the limitations contained in this Section 11.3 or elsewhere in this Agree-
ment (including, but not limited to, the $1,000,000 deductible referred to in Section
11.3.2) shall not restrict or limit the Parent’s obligations under this Section 11.3.7 with
respect to the Remediation Costs; provided, however, in the event the Remediaton Costs
actually paid and discharged by the Parent exceed $750,000, the amount in excess of
$750,000 shall reduce the amount of the $10,000,000 Indemnification Cap under Section
11.3.2 on a dollar for dollar basis; provided, however, the $10,000,000 Indemnification
Cap shall not be reduced by this Section 11.3.7 by an amount in excess of $2,750,000.

114 Indemmification Procedures.

11.4.1 An Indemnified Party making a claim for indemnification pursuant to Sec-
tion 11.1 above must give the Indemnifying Party written notice of such claim describing
such claim and the nature and amount of Indemnifiable Damages (to the extent that the
nature and amount of such Indemnifiable Damages is known at such time) (an ‘‘Indemni-
fication Claim Notice’") promptly after the Indemnified Party receives any written notice
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of any action, lawsuit, proceeding, investigation or other claim (a “Proceeding’’) against
or involving the Indemnified Party by a governmental body or other third party or other-
wise discovers the liability, obligation or facts giving rise to such claim for indemnifica-
tion; provided that the failure to notify or delay in notifying an Indemnifying Party will
ot relieve the Indemnifying Party of its obligations pursuant to Section 11.1, except to
the extent that (and only to the extent that) such failure shall have caused the damages for
which the Indemnifying Party is obligated to be greater than such damages would have
been had the Indemnified Party given the Indemnifying Party prompt notice hereunder.

11.4.2 With respect to the defense of any Proceeding against or involving an In-
demnified Party for which indemnification is provided in Section 11.1, at its option an In-
demnifying Party may appoint as lead counsel of such defense any legal counsel selected
by the Indemnifying Party.

11.4.3 The Indemnified Party will be entitled to participate in the defense of such
claim and to employ counsel of its choice for such purpose at its own expense; provided
that, notwithstanding the foregoing, the Indemnifying Party will bear the reasonable fees
and expenses of such separate counsel incurred prior to the date upon which the Indemni-
fying Party effectively assumes control of such defense pursuant to Section 11.4.2. Not-
withstanding any provision herein to the contrary, the Indemnifying Party will not be en-
titled to assume control of the defense of such claim, and will pay the reasonable fees and
expenses of legal counsel retained by the Indemnified Party, if

£)) the Indemnified Party reasonably believes that there exists or could

arise a conflict of interest which, under applicable principles of legal ethics, could
prohibit a single legal counsel from representing both the Indemnified Party and
the Indemnifying Party in such Proceeding, or

(ii) in the reasonable judgment of the Survivor, the Indemnifying Party
has failed or is failing to prosecute or defend vigorously such claim.

11.4.4 The Indemnifying Party will not enter into any settlement of any claim or
Proceeding or cease to defend any claim or Proceeding which such party is defending in
accordance with the provisions of this Section 11.0 without first obtaining the prior writ-
ten consent of the Indemnified Party (which consent shall not be unreasonably withheld)
unless the sole relief is monetary damages that are paid in full by the Indemmifying Party.
If the Indemnified Party does not consent to a settlement of any claim that the Indemmnify-
ing Party is defending pursuant to this Section 11.0 (a ‘“Proposed Settlement’’) and the
final settlement of such claim involves a larger amount of monetary damages than the
Proposed Settlement, the Indemnifiable Damages shall be deemed to be the amount of
monetary damages provided in the Proposed Settlement and the Indemnified Party shall
be responsible for any amount of monetary damages in excess of such amount.

11,5 Environmental Response. Notwithstanding anything to the contrary in Section

11.4 or elsewhere in this Agreement, except as provided in Section 7.9, the Survivor shall deter-
mine the manner of resolution of, and shall otherwise control the management and implementa-
tion of any part of the defense, response, proceedings or settlement relating to any Indemnifiable
Damages for which Parent has an indemnity obligation under Section 11.1 which involves or
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relates to an Environmental Response Action relating to the Real Estate, the Leaschold Premises
or the Transferred Real Property, in accordance with the following procedures: .

11.5.1 The Survivor shall provide written notice to the Parent (each such notice
an (*°Environmental Response Action Notice™’) setting forth with reasonable particularity
the nature of the condition or event giving rise to the related Environmental Response
Action Notice, the nature of the activities undertaken or to be undertaken by the Survivor
with respect thereto (to the extent then determinable), and the estimated costs associated
with such activities (to the extent then capable of being estimated).

11.5.2 Parent shall have the right to participate fully in any meetings or negotia-
tions between the Survivor and any third party (including, without limitation, any govern-
mental authority, consultants or other experts) with respect to any Environmental Re-
sponse Action, including, without limitation, the scope, nature and schedule for imple-
mentation of any action relating thereto. The Survivor shall consult with Parent prior to
submitting to any third party any information with respect to any Environmental Re-
sponse Action. The Survivor shall keep Parent reasonably informed with respect to any
Environmental Response Action, shall provide Parent with reasonable advance written
notice of meefings or negotiations with third parties, and shall promptly provide Parent
with copies of all documents provided to or received from any third party with respect to
any Environmental Response Action. The Survivor agrees that it shall contact Parent at
the same time, or as soon thereafter as is reasonably practicable, that it contacts any third
party with respect to any problem that might result in Indemnifiable Damages relating to
any Environmental Response Action. Parent shall have the right, upon reasonable prior
notice, to enter the Real Estate, the Leasehold Premises or the Transferred Real Property
for the purposes of observing and understanding all activities relating to any Environmen-
tal Response Action and obtaining split samples of any sampling conducted in connection
therewith; in undertaking the foregoing, Parent shall make all reasonable efforts to mini-
mize interference with the Survivor’s ability to conduct its business. The Survivor shall
cooperate and render to Parent access to the Real Estate, the Leasehold Premises or the
Transferred Real Property, making appropriate personnel available and providing factual
background and technical data.

11.5.3 With respect to any Environmental Response Action (other than pursuant
to Section 7.9), the Survivor shall act only in a Commercially Reasonable Manner and se-
lect and implement the least expensive corrective measure consistent with Environmental
Laws that does not result in a material adverse impact upon the Survivor’s use of the Real
Estate, the Leasehold Premises and the Transferred Real Property or the ability of the
Survivor to conduct the business of the Survivor on such properties. ‘‘Commercially
Reasonable Manner”’ shall be determined from the perspective of a reasonable business
person acting (without regard to the availability of indemnification hereunder) to avoid or
mitigate a loss or liability or potential loss or liability.

11.5.4 In the event Parent objects to all or any part of an Environmental Re-
sponse Action Notice on a timely basis in accordance with this Section, in whole or in
part, then Parent shall notify the Survivor in writing of its specific disagreement (and the
basis therefor) regarding such Environmental Response Action. If Parent’s objection re-
lates to the nature of the proposed activities or response of the Survivor to the relevant
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condition or event, then Parent shall provide an alternative proposal describing in reason-
able detail the proposed activities or respense, including estimated costs associated there-
with (‘‘Dispute Notification’’), within 45 days of its receipt of the related Environmental
Response Action Notice. The Survivor and Parent shall thereafter negotiate in good faith
in an attempt to reach agreement as to the disputed Environmental Response Action No-
tice and the Dispute Notification. In the event that the Survivor and Parent are unable to
resolve the dispute within 30 days after receipt of a Dispute Notification by Survivor,
then the Parent or the Survivor may provide written notice to the other of its intent to sub-
mit the matter to arbitration, and such dispute shall be resolved by arbitration pursuant to
the terms set forth in Section 11.7 of this Agreement.

11.5.5 For any Indemnifiable Damages for which the Survivor claims that the

Parent has an indemnity obligation under Section 11.1 and that does not involve an Envi-
ronmental Response Action relating to the Real Estate, the Leasehold Premises or the
Transferred Real Property, the procedures set forth in Section 11.4 shall apply.

11.6 Treatment of Indemnification Payments. All amounts paid by the Survivor or
Parent, as the case may be, under the terms of this Section 11.0 shall be treated, to the extent al-
lowed under applicable tax law as adjustments to the Merger Consideration, and each of the Sur-
vivor and Parent expressly covenants and agrees to treat all such payments as Merger Consider-
ation adjustments to the greatest extent possible under applicable tax laws. To the extent any
payment made under this Section 11.0 is not permitted to be treated as a Merger Consideration
adjustment under applicable tax laws, the amount of such payment to the Indemnified Party shall
be increased by the amount of any tax cost to the Indemnified Party of the receipt of the indemni-
fication payment. Any payments to be made to an Indemnified Party shall be reduced (but not
below zero) by an amount equal to the tax benefits to the Indemnified Party, if any, attributable

to the loss giving rise to such payment.
11.7 Arbitration Procedure.

11.7.1 Survivor and Parent agree that the arbitration procedure set forth below
shall be the sole and exclusive method for resolving and remedying disputed claims for
money damages arising out of the provisions of Section 11.0 (a ““Dispute’’). Nothing in
this Section 11.7 shall prohibit a party from instituting litigation to enforce any Final De-
termination {as defined below). The parties hereby agree and acknowledge that, except
as otherwise provided in this Section 11.7 or in the Commercial Arbitration Rules of the
American Arbitration Association as in effect from time to time, the arbitration proce-
dures and any Final Determination hereunder shall be govemed by, and shall be enforced
pursuant to the Federal Arbitration Act.

11.7.2 In the event that any party asserts that there exists a Dispute, such party
shall deliver a written notice to each other party involved therein specifying the nature of
the asserted Dispute and requesting a meeting to attempt to resolve the same. If no such
resolution is reached within ten business days after such delivery of such notice, the party
delivering such notice of Dispute (the ‘‘Disputing Person’’) may, within 45 business days
after delivery of such notice, commence arbitration hereunder by delivering to each other
party involved therein a notice of arbitration (a ‘“Notice of Arbitration’”). Such Notice of
Arbitration shall specify the matters as to which arbitration is sought, the nature of any
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Dispute, the claims of each party to the arbitration and shall specify the amount and na-
ture of any damages, if any, sought to be recovered as a result of any alleged claim, and
any other matters required by the Commercial Arbitration Rules of the American Arbitra-
tion Association as in effect from time to time. T

11.7.3 Survivor and Parent each shall select one arbitrator (the arbitrators so se-
lected shall be referred to herein as the *‘Survivor’s Arbitrator’” and the *‘Parent’s Arbi-
trator,”’ respectively). In the event that either party fails to select an arbitrator as set forth
herein within 20 days from the delivery of a Notice of Arbitration, then the matter shall
be resolved by the arbitrator selected by the other party. The Parent’s Arbitrator and the
Survivor’s Arbitrator shall select a third independent, neutral arbitrator expert in the sub-
ject matter of the Dispute, and the three arbitrators so selected shall resolve the matter ac-
cording to the procedures set forth in this Section 11.7. If the Parent’s Arbitrator and the
Surviver’s Arbitrator are unable to agree on a third arbitrator within 20 days after their
selection, the Parent’s Arbitrator and the Survivor’s Arbitrator shall each prepare a list of
three independent arbitrators. The Parent’s Arbitrator and the Survivor’s Arbitrator shall
each have the opportunity to designate as objectionable and eliminate one arbitrator from
the other arbitrator’s list within seven days after submission thereof, and the third arbitra-
tor shall then be selected by lot from the arbitrators remaining on the lists submitted by
the Parent’s Arbitrator and the Survivor’s Arbitrator.

11.7.4 The arbitrator(s) selected pursuant to Section 11.7.3 above will determine
the allocation of the costs and expenses of arbitration among the parties hereto based
upon the percentage which the portion of the contested amount not awarded to each party
bears to the amount actually contested by such party.

11.7.5 The arbitration shall be conducted in New York, New York under the
Commercial Arbitration Rules of the American Arbitration Association as in effect from
time to time, except as modified by the agreement of all of the partes to this Agreement.
The arbitrator(s) shall so conduct the arbitration that a final result, determination, finding,
judgment and/or award (the ‘‘Final Determination’’) is made or rendered as soon as prac-
ticable, but in no event later than 90 business days after the delivery of the Notice of Ax-
bitration nor later than ten days following completion of the arbitration. The Final Deter-
mination must be agreed upon and signed by the sole arbitrator or by at least two of the
three arbitrators (as the case may be). The Final Determination shall be final and binding
on all parties, subject to the provisions of the Federal Arbitration Act for modifying or
vacating an arbitration award.

11.7.6 Judgment on the Final Determination made by the arbitrators may be en-
tered in any state or federal court located in New York, New York. For the purpose of
any action or proceeding instituted with respect to any Final Determination, each party
hereto hereby irrevocably submits to the jurisdiction of such courts, irrevocably consents
to the service of process by registered mail or personal service and hereby irrevocably
waives, to the fullest extent permitted by law, any objection which it may have or hereaf-
ter have as to personal jurisdiction, the laying of the venue of any such action or proceed-
ing brought in any such court and any claim that any such action or proceeding brought in
any court has been brought in an inconvenient forum.
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11.8 Mitigation. The Indemnified Party shall take all comunercially reasonable steps
to mitigate damages in respect of any claim for which it is seeking indemnification, including,
without limitation, using commercially reasonable best efforts to effect recovery of available in-
surance claims in connection with such claim, and shall use commercially reascnable efforts to
avoid any costs or Cxpenses associated with such claim and, if such costs and €xpenses cannot be

avoided, to minimize the amount thereof.
12.0 Miscellaneous
121 Amendment and Modification. The parties hereto may amend, modify and

supplement this Agreement in such manner as may be agreed upon by them in writing,

penses incurred by it in connection with this Agreement, including without limitation its legal
and accounting fees and cxpenses, and the commissions, fees and expenses of any person em-
ployed or retained by it to bring about, or to represent it in, the transactions contemplated hereby.
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12.3 Termination,

12.3.1 Anything to the contrary herein notwithstanding, this Agreement may be
terminated and the transactions contemplated hereby may be abandoned:

12.3.1.1 by the mutual written consent of the parties hereto at any time
prior to the Closing Date;

12.3.1.2 by either the Parent or the Survivor if any court or governmental
entity with jurisdiction over such matters shall have issued an order restraining,
enjoining or otherwise prohibiting the sale or purchase of the Shares hereunder
and such order, decree, ruling or other action shall have become final and unap-
pealable; provided; however, that the provisions of this Section 12.3.1.2 shall not
be available to any party unless such party shall have used its commercially rea-
sonable best efforts to oppose any such order or to have such order vacated or
made inapplicable to the transactions contemplated by this Agreement:

12.3.1.3 by the Survivor in the event of the material breach by the Parent
of any provision of this Agreement, which breach is not remedied by the Parent -
within 10 days after receipt of notice thereof from the Survivor;

12.3.1.4 by the Parent in the event of the material breach by the Survivor
of any provision of this Agreement, which breach is not remedied by the Survivor
within 10 days after receipt of notice thereof from Parent; or

12.3.1.5 by any party hereto if the Closing has not taken piace by January
31, 2000 provided that, the right to terminate this Agreement under Section
12.3.1.5 shall not be available to either party whose material misrepresentations,
breach of warranty or failure to fulfill any obligation under this Agreement has
been the cause of, or resulted in, the failure of the Closing to occur on or before
such date.

12.3.1.6 in the event the Remediation Cost Estimate exceeds $3,500,000,
by the Parent at any time before the end of the seventh business day following re-
ceipt by the Parent of the Remediation Cost Estimate.

12.3.1.7 in the event the Remediation Cost Estimate exceeds $20,000,000,
by the Survivor at any time before the end of the seventh business day following
receipt by the Survivor of the Remediation Cost Estimate.

If this Agreement is terminated pursuant to Section 12.3.1.1, neither party shall
have any liability for any costs, expenses, loss of anticipated profit or any further obliga-
tion for breach of warranty or otherwise to any other party to this Agreement. Any termi-
nation of this Agreement pursvant to Sections 12.3.1.2, 12.3.1.3, 12.3.1.4, 12.3.1.5,
12.3.1.6 or 12.3.1.7 shall be without prejudice to any other rights or remedies of the re-
Spective parties,
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12.3.2 The risk of any loss to the assets and properties of the Company and all li-
ability with respect to injury and damage occurring in connection therewith shall be the
sole responsibility of the Parent until the time of the Closing.

12.4 Binding Effect. This Agreement shall be binding upon and inure to the benefit of
the parties hereto and their respective successors, permitted assigns, heirs and legal representa-
tives.

12.5 Entire Agreement. This instrument and the exhibits and schedules attached
hereto contain the entire agreement of the parties hereto with respect to the purchase of the
Shares and the other transactions contemplated herein, and supersede all prior understandings
and agreements of the parties with respect to the subject matter hereof, Any reference herein to
this Agreement shall be deemed to include the schedules and exhibits attached hereto.

12.6 Headings. The descriptive headings in this Agreement are inserted for conve-
nience only and do not constitute a part of this Agreement.

12,7 Execution in Counterpart. This Agreement may be executed in counterparts,
each of which shall be deemed an original.

12.8 Notices. Any notice, request, information or other document to be given hereun-
der shall be in writing. Any notice, request, information or other document shall be deemed duly
given four business days after it is sent by registered or certified mail, postage prepaid, to the in-
tended recipient, addressed as follows:

If to the Parent, addressed to such party as follows:

Neff Corp.

3750 N.W. 87th Avenue
Miami, FL. 33178

Attn: Kevin P. Fitzgerald

with a copy to:

Fried, Frank, Harris Shriver & Jacobson
1001 Pennsylvania Avenue
Washington, D.C. 20004

Attn: Stephen L. Glover

If to the Survivor, addressed to:

Nortrax Equipment Company - Southeast, LL.C.
1515 5th Avenue

Moline, IL 61265

Atn: David A, Werning
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with a copy to:

Bell, Boyd & Lloyd

70 West Madison St.; Suite 3300 _ ' , _
Chicago, IL. 60602 _

Attn: Kevin J. McCarthy

Any party may send any notice, request, informaticn or other document to be given hereunder
using any other means (including personal delivery, courier, messenger service, facsimile trans-
mission, telex or ordinary mail), but no such notice, request, information or other document shall
be deemed duly given unless and until it is actually received by the party for whom it is intended.
Any party may change the address to which notices hereunder are to be sent to it by giving writ-
ten notice of such change of address in the manner herein provided for giving notice.

12.9 Governing Law. This Agreemert shall be governed by and construed in ac-
cordance with the laws of the State of Delaware applicable to contracts made and to be per-
formed therein, without regard to the conflicts of law principles of such State.

12.10 Publicity. No press release or other public announcement related to this Agree-
ment or the transactions contemplated hereby will be issued by any party hereto without the prior
approval of the other parties (which approval shall not be unreasonably withheld), except that
any party may make such public disclosure which it believes in good faith to be required by law
or by the terms of any listing agreement with a securities exchange (in which case such party will
consult with the other party to the extent reasonably practicable prior to making such disclosure).

12.11 Waiver. At any time prior to the Closing, either party hereto may (a) extend the
time for the performance of any of the obligations or other acts of the other party hereto, (b)
waive any inaccuracies in the representations and warranties contained herein or in any docu-
ment delivered pursuant hereto or (¢) waive compliance with any of the agreements or conditions
contained herein. Any such extension or waiver shall be valid only if set forth in an instrument
in writing signed by the party to be bound thereby. No delay on the part of any party in exercis-
ing any right, power or privilege hereunder shall operate as a waiver thereof, nor shall any
waiver on the part of any party of any right, power or privilege hereunder, nor any single or par-
tial exercise of any other right, power or privilege hereunder, preclude any other or further exer-
cise thereof or the exercise of any other right, power or privilege hereunder.

12.12 Severability. The invalidity or unenforceability of any provision of this Agree-
ment shall not affect the validity or enforceability of any other provisions of this Agreement,
each of which shall remain in full force and effect.

12,13 Assignment, Neither this Agreement nor any of the parties’ rights hereunder
shall be assignable to any party hereto without prior written consent of the other parties hereto.

12,14 No Third-Party Beneficiaries. This Agreement is for the sole benefit of the par-
ties hereto and their permitted assigns and nothing herein, express or implied, is intended to or
shall confer upon any other person or entity any legal or equitable right, benefit or remedy of any
nature whatsoever under or by reason of this Agreement.
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IN WITNESS WHEREOF, the parties hereto have caused this Agrcenient to be duly ex- |
ecuted as of the day and year first above written.

NEFF CORP.

By: Kevin P. Fitzgerald
Its: President, Chief Executive Officer, Secre-

tary
and Treasurer

NEFF MACHINERY, INC.,

By: Kevin P. Fitzgerald
Its: President, Chief Executive Officer, Secre~
tary

and Treasurer
NORTRAX EQUIPMENT COMPANY —
SOUTHEAST, L.L.C.

By: NORTRAX, INC.
Its: Manager
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By: Gene A. Griffith TR &/ -n
Its: Vice President 'ﬁj':?f -
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