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ARTICLES OF AMENDMENT SR, D A
o, O <
of o D e
T e O
W <
CENTER OF BONITA SPRINGS, INC. SACNENC
-~ /.\ {P ) -
e -~
Pursuant to Florida Statutes Section 607.1006, the Articles of Incorporation of the "/ DO

above-pamed Corporation are hereby amended as follows:

Nowwithstanding any other provision of these Articles of Incorporation, any other
organizational docoments or any provisions of law that empowers The Center of Bonita
Springs, Inc. (the "Corporation”), the following provisions shall be operative and
confrolling so long as the loan (the "Loan™) by Column Financial, Inc., or its successors
and/or assigns {collectively, the "Lender™) to the Corporation is cutstanding:

1. The sole purpose of the Corporation is to acquire, own, hold, maintain and operate
the shopping center iocated at 3300 Bonifa Beach Road, Bonita Springs, Lee County,
Florida {the "Property”) together with such other actividies as may be necessary or
advisable in connection with the ownership of the Property. The Corporation shall not
engage in any busincss, and it shall have no purpose, unrelated to the Property and shall
1oL acquirs any real property or own assets other than thoge related to the Property and/or
otherwise in furtherance of the Jimited purposes of the Corporation.

2. The Corporation shall have 1o authority to perform any act in violation of any {a)
applicable laws or regulations or (b) any agreement between the Corporation and the
iender

3. The Corporation shall not:

{a) make any Joans to any shareholders or any Affiliates (as defined
below);

b) except as permitted by the Lender in writing, sefl, encumber
(except with respect to Lender) or otherwise transfer or disposs of all or
substantially all of the properties of the Corporation {a salc or disposition will be
deemed to be “all or substantially all of the properties of the Corporation” if the
sale or disposition includes the Property or if the total value of the properties sold
or disposed of in such transaction and during the twelve months preceding such
iransaction is sixty six and two thirds percent (66-2/3%) or more in value of the
Corporation’s total assets as of the end of the most recently completed corporate
fiscal year);

)] to the fullest extent permniticd by law, dissolve, wind up or
liquidate the Corporation;
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{d) merge, consolidate or acquire all or substantially all of the assets of
an Afffliate of same or other person or entity;

(=} change the nature of the business of the Corporation; or

(£ except as permitted by the Lender in writing, amend, modify or
otherwise change these Asticles of Incorporation (or, after securitization of the
Loan, only if the Corporation receives (i) confirmation from each of the
applicable rating agencies that such amendment, modification or change would
not result in the qualification, withdrawal or downgrade of any securities rating
and (ii) permission of the Lender in writing).

4. The Corporation shall not, and no person or entity on behalf of the Corporation
shall: (a2} institute proceedings to be adjudicated bankrupt or insolvent; (b} consent to the
institution of hankruptcy or insolvency proceedings against it; (c) file a petition seeking,
or consenting to, recrganization or relief under any applicable federal or statc law rclating
to backruptcy; (d) consent to the appointment of a receiver, liquidator, assigeece, tustes,
sequestrator (or other similar official) of the Corporation or a substantial part of its
property; {e} make any assignment for the benefit of creditors; (f) admit in writing its
inability to pay dcbis gencrally as they become due or declare or effect a moratorium on
its debts; or (g) take any corporate action in furtherance of any such action provided,
however, that none of the foregoing actions may be taken or anthoxized unless there js at
Ieast onc Independent Director then serving in such capacity.

. The Corporation shall have no indebtedness or incur any liability other than (a)
unsecured debts and liabilities for rade payables and accrued expenses incurred in the
ordinary course of its business of operating the Property, provided, however, that such
npsecured indebtedness or liabilities (i) are in amounis thal are normal and reasonable
under the circumstancas, but in no event, 10 exceed in the aggregate two percent (2%) of
the outstanding principal amoust of the Loun and (i) are not evidenced by a note and are
paid when due, but In no event for more than sixty (60} days from the date that such
indebtedness or liabilities are incurred ang (b) the Loan. No indebtedness other than the
Loan shall be sscured (sepior, subordinated or pari passu} by the Property.

6. The Corporation shall at times observe the applicable legal requircments for the
recognition of the Corporation as a legal eniity separate from any Affiliates of same,
including, withont hmitation, as follows:

{:3] The Corporation has and shall maintain its principal executive
office and telephone and facsimile numbers separate from that of any Affiliate of
sume and shall conspicuously identify such office and numbers as its own or shail
allocate by written agreement fairly and reasonably any reni, overhead and
expenses for shared office space. Additionally, the Corporation has and shall use
its own scparate stationery, invoices and checks which reflects its separate
address, telephone number and facsimile aumber,
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(¢}  The Corporation has and shall maintain correct and complete
financial statements, accounts, books and records and other entity documments
separale from those of any Affiliate of same or aay other person or entity. The
Corporation shall prepare unaudited guarterly and annuval financial statemnents,
and the Corporation's financial statements shall substantally comply with
generaily accepted sccounting principies.

(d)  The Corporation has and shall maintain its own scparate bank
sgccouats, payroll and correct, compiete and separate books of account.

(e) The Corporation has snd shall file or cause to be filed its own
scparate tax returns.

(D The Corporation has and shail hold itself out to the public
(including any of its Affiliates’ creditors) under the Corporation's own name and
as a separate and distinct corporate entity and not as a depariment, division or
otherwise of any Affiliate of same.

16:4] The Corporation has and shell observe all customary formalities
regarding the corporate existence of the Corporation, including holding meetings
apd maintaining current and accurate minute books separate from those of any
Affiltate of same, . R

(h} The Corporation has and shall hoid title to its assets in ifs own
name and act solely in its own name and through its own duly authorized officers
and agents. No Affiliate of same shall be appointed or act as agent of the
Corporation, other than, as applicable, a property manager with respect {o the
Property.

{t) Investments have and shall be made in the name of the Corporation
directly by the Corporation ot on jts behalf by brokers engaged and paid by the
Corporation or its agents.

) Except a8 required by Lender, the Corporation hag not and shall
not guarantee, pledge or assume or hold itself out or permit itself to be held out as
having gusranteed, pledged or assumed any liabilities or obligations of any person
or entity, including any Affiliate of the Corporation, nor shall it make any loan,
except as permitted in the loan agreement with the Lender,

{(k}  The Corporation has been and will be solvent.

) Assets of the Corporation have and shali be separately identified,
maintained and segregated. The Corporation's assets have and shall at all times
be held by or on behalf of the Corporation and if held on behalf of the
Corporation by another entity, shall ar all times be kept identifiable (in accordance

doo3 o8
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with customary usages) as asscts owned by the Corporation. This restriction
requires, among Other things, that (i) Corporation funds shall be deposited or
invested in the Corporation’s name, (ii} Corporation funds shall not be
commingled with the funds of any Affiliate of same or other person or entity, (iil)
the Corporation has and shall maintain all accounts in its own name and with jts
own tax identification number, separate from those of any Affiliste of same or
other person or entity, and {(iv} Corporation funds shall be used for the business of
the Corporation.

{m) The Corporation has and shall maintain its assets in such 4 manner
that it is npot costly or difficult to segregate, ascertain or identify its individual
assets from ehose of any Affiliate of same or other person or entity.

(n}  The Corporation has and shall pay or cause to be paid its own
liabilities and expenses of any kind, including but not limiled to salaries of its
employees, only out of its own separate funds and assets, and shall maintain a
sufficient number of employees in lght of its contemplated business operations.

{0} The Corporation has and shall ar all times be adeguately
capitalized to engage in the transactions conternplated at its formation.

{P) The Corporation has not and shall not do any act which would
make it impossible to carry on the ordinary business of the Corporation.

Q) AH data snd records (including computer records) used by the
Corporation or any Affiliate of same in the collection and administration of any
loan shall reflect the Corporation’s ownership interest therein.

) None of the Corporation's funds have been or shall be invested in
securities issued by, nor shall the Corporation acquire the indebtedness or
cbiigation of, any Affiliate of same.

(s}  When acting on matters subject to the vote of the Directors,
notwithstanding that the Corporation is not then insolvent, the Directors and the
Independent Director shall take ioto account the interest of the Corporation's
credifors, (o (he maximum extent consistent with applicable law.

{t) The Corporation has and shall maintain an amm’s length
relationship with each of its Affiliates and may enter into contracts or transact
business with its Affiliates only on commercially reasonable terms that are no less
favorable to the Corporation than is obtainable in the market from a person or
entity that is not an Affiliate of same.

(u) The Corporation shall cc;rrcct any misnnderstanding that is known
hy the Corporation regarding its name or separate ideniity.

@ooi/006
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For purposes of these Articles of Incorporation, Affiliate means any person or
entity, which directly or indirectly through one or more intermediades conirols, is
controlled by or is under common control with a specified person or entity. For purposes
hereof, the terms “control”, “contrelled”, or “controlling” with respect 10 a specified
person or entity shall inclade, without limitation, (i} the ownership, control or power to
vote ten percept (10%) or more of (x) the outstanding shares of any class of voting
securities or (¥} bepeficial interests, of any such person or entity, as the case may be,
directly or indirectly, or acting through one or more persons or entities, (§i) the control in
any manner over the shareholder(s) or the election of more than one dircctor or trustec {or
persons exercising similar functions) of such person or emtity, or (iii) the power to
exercise, directly or indirectly, control over the management or policies of such person or

entity.

7. Agy indemnification obligation of the Corporation shall (a) be fully subordinated
to the Loan and (b} not constitute a claim against the Corporation or its assets until such
time as the Loan has been indefeasibly paid in accordance with its terms and otherwise
has been fully discharged.

8. No transfer of any direct or indirect ownership in the Corporation may be made
such that the transferec owns, in the aggrogate with the ownership interests in the
Corporation of transferes's Affilistes, more than a forty-nine percent (49%) interest in the
Corporation unless such transfer is conditioned upon the delivery of an acceptable
nonconsolidation opinion to the Lender and any applicable rating agency.

9. The forcgoing amepdment was adopted on November 25, 2003.

10.  The number of votes cast for the amendment by the shareholders was sufficient
for approval.

IN WITNESS WHERECF, we, the undersigned, have execnted these Asticles of
Amen t, this 10% dgy of December, 2003,

_/ = .
omeMXlgV 4
President and Director

The Center of Bonita Springs, Inc.

STATE OF FLORIDA
COUNTY OF PALM BEACH

iEons 008
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The foregoing instrument was acknowledged before me this 26th day of November,
2003, by Robert L. Miller as President Director, of The Center of Bonita Springs, Inc., a
Horida corporat:n%m behalf of the ation.

Fheney i o—— ;
Notary Pubhc,f State of Florida at Large : Y CONMISSION ¥ 0D 20584

EXPIRES: May 22, 2008

(} = s Mmmmmdw“
My Commission Expires: JL&«“:Z&,_ZQ@(D . .




