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FILED
STATE OF FLORIDA ogih MR -5 PR 03
ARTICLES OF MERGER p gL 07D 8&% .
OF ThLL RHASIEE: FL
STERIGENICS FLORIDA ACQUISITION CHJRP.
INTO

FOOD TECHNOLOGY SERVICE, INC.

THESE ARTICLES OF MERGER (these “Articles™) are being submitted on March 5, 2014,

for filing in accordance with Section 607.1105 of the Florida Statutes in connection with the merger

of Sterigenics Florida Acquisition Corp. with and into Food Technology Service, Inc. (the

“Merger”):

FIRST: Merging Entity. The exact name, street address of its principal office,
Jjurisdiction and entity type for the merging entity is as foilows:

Name: Sterigenics Florida Acquisition Corp.

Street Address: 3 Parkway North, # 100N, Deerfield, 1L 60015

Jurisdiction: Florida

Entity Type: corporation

Florida Doc. No. P13000096973

SECOND: Surviving Entity, The exact name, street address of its principal office,

Jurisdiction and entity type of the surviving entity is as follows:

Name: Food Technology Service, Inc.

Street Address: 502 Prarie Mine Road, Mulberry, FL. 33860

Jurisdiction: Florida

Entity Type: corporation

Florida Doc. No.: H&9387

THIRD: Plan of Merger; Satisfaction of Conditions. The Agreement and Plan of

Merger (the "Plan of Merger") for the Merger is attached hereto as Exhibit A, and by this reference is

incorporated in these Articles in its entirety. All conditions precedent to the Merger, as specified in
the Plan of Merger, have been met or waived by the constituent companies to the Merger. The Plan

of Merger complies with the applicable provisions of Chapter 607, Section 1105 of the Florida

Statutes (the “F.8.”).

FOURTH: The Merger shall become effective on the date the Articles of Merger are

filed with the Florida Department of State,

(((H14000054028 3)))
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FIFTH: Adoption of Merger by Surviving Corporation. The board of directors of

the Surviving Entity unanimously approved the Plan of Merger on December 5, 2013. The Plan of
Merger was adopted by holders of a majority of the outstanding shares of common stock at a duly

called Special Meeting of Shareholders held on March 4, 2014,

STXTH: Adoption of Merger by Merging Corporation. The Plan of Merger was
approved by the boards of directors of Sterigenics U.S. LLC, a Delaware Limited Liability Company

(¥Sterigenics U.8.”), and Sterigenics Florida Acquisition Corp., a Florida Corporation and a wholly
owned subsidiary of Sterigenics U.S. on March 3, 2014, The Plan of Merger was approved by

Sterigenics U.S., as sole shareholder of Sterigenics Florida Acquisition Corp., on March 3, 2014.

[Signatures on following page|
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IN WITNESS WHEREOF, the undersigned entities have caused these Articles of Merger to
be executed and acknowledged in their respective names by their respective officers, duly authorized,
in accordance with the laws of the State of Florida, all on and as of the day and year first above

writtern.

Food Technology Service, Inc.

By:

Richard G. Hunter, President

Sterigenics Florida Acquisition Corp.

Corey H. Grauer, Vice President and Secretary

3 {((H14000054028 3)))
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IN WITNESS WHEREOF, the undersigned entities have caused these Articles of Merger 1o
be executed and acknowledged in their respective names by their respective officers, duly authorized,
in accordancc with the laws of the State of Florida, all on and as of the day and year first above

written,

Food Technology Service, Inc.

By:

Rick Hunter, President

Sterigenics Florida Acquisition Corp.

. St/ T

Core§ H. Grauer, Vice Presidént and Secretary
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Exhibit A

Agreement and Plan of Merger

{Attached)
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AGREEMENT AND PLAN OF MERGER

DATED AS OF DECEMBER 5, 2013

BY AND AMONG

STERIGENICS U.S,, LLC,

STERIGENICS FLORIDA ACQUISITION CORP.,

AND

FOOD TECHNOLOGY SERVICE, INC.
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AGREEMENT AND PLAN OF MERGER

THIS AGREEMENT AND PLAN OF MERGER, dated as of December 5, 2013 (this
“Agreement”) is by and among Sterigenics U.S., LLC, a Delaware limited liability company
(“Parent™), Sterigenics Florida Acquisition Corp., a Florida corporation and a wholly owned
subsidiary of Parent (*Merger Sub”), and Food Technology Service, Inc., a Florida corporation

(the “Company™).
RECITALS

WHEREAS, subject to the terms and conditions of this Agreement, at the Effective Time,
Merger Sub shall merge with and into the Company, with the Company surviving the Merger as
a wholly-owned Subsidiary of Parent (the “Merger”), pursuant to which each issued and
outstanding share of common stock, $0.01 par value per share, of the Company (the “Company
Common Stock™), other than shares of Company Common Stock owned directly or indirectly by
Parent, Merger Sub or the Company and other than Dissenting Shares, shall be converted into the
right to receive an amount of cash, without interest, equal to the Per Share Merger Consideration
and subject 10 withholding of any applicable Taxes as required by Law;

WHEREAS, a special committee (such committee, including any successor committee thereof
existing as of the date of this Agreement or any reconstitution thereof, the “Special Commitice™)
of the Board of Directors of the Company (the “Company Board™), consisting of independent
and disintcrested directors, was formed for the purposes of, among other matiers, (i) reviewing,
evaluating and negotiating a strategic transaction involving the Company and (ii) recommending
to the Company Board for its approval, what action, if any, should be taken by the Compuny
with respect to such strategic transaction;

WHEREAS, the Company Board, upon considering, among other things, the recommendation of
the Special Committee, has unanimously, of those directors voting, (i) determined and declared
that this Agrecment and the transactions contemplated hereby are advisable, fair to and in the
best interests of the Company and its stockholders, (ii) adopted this Agreement and approved the
exccution, delivery and performance of this Agreement, and the consummation of the Merger
and the other transactions contemplated hereby in accordance with this Agreement and in
accordance with the provisions of the Florida Business Corporation Act, as amended (the
“FBCA™), (iii) unanimously, of those directors voting, resolved (without limiting Section 6.4(¢)
(Change in Recommendation; Termination)) to recommend the adoption of this Agreement and
approval of the Merger and the other transactions contempiated hereby by the stockholders of the
Company (the recommendation described in clause (iii), the “Company Board
Recommendation™);

WHEREAS, the Board of Directors of Parent and the Board of Directors of Merger Sub have (i)
declared it advisable to enter into this Agreement and (ii) adopted this Agreement and approved
the exceution, delivery and performance of this Agreement by Parent and Merger Sub,
respectively, and the consummation of the Merger and the other transactions contemplated
hereby (thc Merger and the other transactions contemplated hereby, collectively, the
“Transactions™);

(({H14000054028 3)))
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WHIEREAS, concurrently with the execution and delivery of this Agreement, and as a maierial
inducement to Parent’s willingness to enter into this Agreement, the holders of Company
Common Stock set forth on Exhibit A-1 (the “Significant Holders”), are executing a Stockholder
Agreement with Parent (the “Stockholder Agreement™);

WHEREAS. Parent, Mcrger Sub and the Company desire to make certain representations,
warranties, covenants and agreements specified herein in connection with the Transactions
contemplated hereby and to prescribe certain conditions to the Merger;

WHEREAS, certain definitions of capitalized terms used in this Agreement but not otherwise
defined herein are set forth in Exhibit B hereto.

NOW, THEREFORE, in consideration of the foregoing and the respective representations,
warranties, covenanis and agreements contained herein, the parties hereto, intending to be legally
bound, agree as follows:

Article 1
THE MERGER
Scction 1.1 The Merger. Upon the terms and subject to the conditions of this Agreement. at

the Effective Time, in accordance with the FBCA, Merger Sub shall be merged with and into the
Company and the scparate corporate existence of Merger Sub shall cease. The Company shall be
the surviving corporation in the Merger (hereinafler referred to as the “Surviving Corporation”),
and upon the effectiveness of the Merger, with all its rights, privileges, immunities, powers and
franchises, shall continue unaffected by the Merger, except as set forth in Article 2.

Scction 1.2 Effective Time of the Merger. Subject to the terms and conditions hereof, as soon
as practicable following the Closing on the Closing Date, the Company and Parent shall cause
the articles of merger attached hereto as Exhibit C (the “Articles of Merger”) to be duly
exccuted, acknowledped and filed with the Secretary of State of the State of Florida as provided
in Scction 1105 of the FBCA and shall take all such reasonable further actions as may be
required by Law to makc the Merger effective. The Merger shall become effective at the time
when the Articles of Merger has been duly filed with the office of the Secretary of State of the
Statc of Florida or at such later date and time as Parent and the Company shall agree and specify
in the Articles of Merger (the “Effective Time™).

Scction 1.3 Closing. The closing of the Merger (the “Closing™) shall take place as promptly
as practicable. but in no event later than 10:00 a.m. {Florida time) on the earlier of (i) the first
{1st) Busincss Day afier the satisfaction or waiver (to the extent permitted hereunder and subject
1o applicable law) of the conditions set forth in Article 7 (other than those conditions that, by
their terms, are to be satisfied on the Closing Date, but subject to the satisfaction or waiver (to
the extent permitted hercunder and subject to applicable law) of such conditions at the Closing),
and (ii) the Company Outside Date, subject to the satisfaction or waiver as of the Company
Qutside Date (to the extent permitted hercunder and subject to applicable law) of the conditions
set forth in Article 7 (other than those conditions that, by their terms, are to be satisfied on the
Closing Date, but subject 1o the satisfaction or waiver (to the extent permitted hereunder and
subject to applicable law) of such conditions at the Closing, in each case, unless another time or

2
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date is agreed to in writing by the parties hereto, The Closing shall be held at the offices of
Holland & Knight LLP, 100 North Tampa Street, Suite 4100, Tampa, Florida 33602, unlcss
another place is agreed to in writing by the parties hereto. The date on which the Closing
actually takes place shall be referred to herein as the “Closing Date”. .

Section 1.4 Effects of the Merger. The Merger shall have the effects set forth in the FBCA
with respect 1o the merger of domestic corporations.  Without limiting the generality of the
foregoing, and subject thereto, at the Effective Time, all the properties, rights, privileges, powers
and franchises of the Company and Merger Sub shall vest in the Surviving Corporation, and all
debts, liabilities, obligations and dutics of the Company and Merger Sub shall become the debits,
liabilitics, obligations and duties of the Surviving Corporation.

Section 1.5 Further Assurances. If, at any time afier the Effective Time, the Surviving
Corporation shall consider or be adviscd that any further deeds, assignments or assurances in law
or any other actions are necessary, desirable or proper to vest, perfect or confirm of record or
othierwise, in the Surviving Cotporation, the title to any property or rights of the Company
acquired or Lo be acquired by reason of] or as a result of, the Merger, the Company, the Surviving
Corporation, Parent and their respective proper officers and directors shall execute and deliver all
such proper deeds, assignments and assurances in law and do all things necessary, desirable or
proper to vest, perfect or confirm title 1o such property or rights in the Surviving Corporation and
otherwise to carry out the purpose of this Agreement, and that the proper officers and directors of
the foregoing entities are fully authorized and directed in the name of the Company, the
Surviving Corporation, Parent or otherwise to take any and all such actions.

Article 2

THE SURVIVING CORPORATION

Scction 2.1 Articles of Incorporation. The certificate of incorporation of Merger Sub as in
effect immediately prior to the Effective Time shall be the certificate of incorporation of the
Surviving Corporation after the Effective Time, except that the name of the corporation set forth
therein shall be changed to the name of the Company, until thereafter amended in accordance
with its terms and as provided in the FBCA.

Section 2.2 Bylaws. The bylaws of Merger Sub as in effect immediately prior to the Effective
Time shall be the bylaws of the Surviving Corporation after the Effective Time, except that the
name ol the corporation sct forth therein shall be changed to the name of the Company, and
thereafier may be amended in accordance with its terms and as provided by the articles of
incorporation of the Surviving Corporation and the FBCA.

Section 2.3 Directors and Officers. The directors and officers of Merger Sub in office
immediately prior to the Effective Time shall be the directors and officers of the Surviving
Corporation as of the Effective Time, and thereafter such directors and officers shall serve in
accordance with the bylaws of the Surviving Corporation until their respective successors are
duly clected or appointed and qualified or their earlier death, resignation, or removal in
accordance with the certificate of incorporation and bylaws of the Surviving Corporation.
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Article 3

EFFECT OF THE MERGER

Conversion of Capital Stock. At the Effective Time, by virtue of the Merger and

without any action on the part of the Company, Parent, Merger Sub, or any holder of any stock
or other cquity ownership interest of the Company, Parent or Merger Sub:

(a)

{b)

Sceetion 3.2

(a)

2363171-7

Conversion of Shares. Each share (each, a “Share” and collectively, the “Shares™)
of the Company Common Stock issued and outstanding immediately prior to the
Effective Time (except as otherwise provided in this Section 3.1 {(Conversion of
Capital Stock) and Shares (“Dissenting Shares™) that are, as of immediately prior
to the Effective Time, owned by stockholders (“Dissenting Stockholders™) who
have perfected and not withdrawn a demand for, or lost their right to, appraisal
pursuant 1o Section 1302 of the FBCA with respect to such Shares) shall be
converted into the right to receive, subject to applicable withholding Taxes
required by Law, the Per Share Merger Consideration, without interest. All such
Shares, when so converted, shall no fonger be outstanding and shall automatically
be cancelled and retired and shall cease to exist, and each holder of a certificate
evidencing any such Shares shall cease to have any rights with respect thereto,
except the right to receive the Per Share Merger Consideration therefor, subject to
applicable withholding Tax required by Law, upon the surrender of such
certificate in accordance with Section 3.2 (Exchange of Certificates and Merger
Consideration).

Treasury Shares; Parent and Merger Sub Owned Shares. Each Share held in the
treasury of* the Company and each Share owned by Parent {or any of its
Affiliates), Merger Sub or any subsidiary of the Company, if any, immediately
prior to the Effective Time shall be cancelled and extinguished without any
conversion thereof and no consideration shall be delivered with respect thereto.

Conversion of Merger Sub Common Stock. At the Effective Time, by virtue of
the Mcrger and without any action on the part of Parent as the sole stockholder of
Merger Sub, each issued and outstanding share of common stock of Merger Sub
shall be converted into one fully paid and nonassessable share of common stock,
$0.01 par value per share, of the Surviving Corporation.

Exchange of Certificates and Merger Consideration.

Exchange Agent. On the Closing Date, Parent will deposit, or cause to be
deposited, with a bank or trust company designated by Parent (the “Exchange
Agent™), for the benefit of the holders of Shares, the cash required to make
payments in respect of the Merger consideration as required by Section 3.1(a)
(Conversion of Shares) (such cash, together with any dividends or distributions
with respect thereto, being hereinafter referred to as the “Exchange Fund”). The
Exchange Agent will, pursuant to irrevocable instructions, deliver the cash
payments contemplated to be issued pursuant to Section 3.1(a) (Conversion of .
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Shares) out of the Exchange Fund. The Exchange Fund will not be used for any
other purpose.

Exchanpe Procedures. Promptly after the Effective Time, Parent shall cause the
Exchange Agent to mail to each holder of record of a certificate or certificates that
immediately prior to the Effective Time evidenced outstanding Shares (the
“Certificates™), and whosc Shares were converted into the right to receive the
applicable Per Share Merger Consideration pursuant to Section 3.1 (Conversion
of Capital Stock), (i) a letter of transmittal, which shall specify that delivery shall
be effected, and risk of loss and title to the Certificates shall pass, only upon
actual delivery of the Certificates (or affidavits of loss in lieu of such Certificates)
to the Exchange Agent, shall include a release in form reasonably agreeable to
Parent and the Company, and shall be in such form and have such other
provisions as Parent may reasonably specify, and (ii) instructions for use in
effecting the surrender of the Certificates in exchange for the Per Share Merger
Consideration for each Share evidenced thereby. Upon surrender of Certificates
for cancellation to the Exchange Agent, together with such duly executed letter of
transmittal and such other documents as the Exchange Agent shall reasonably
require, the holder of such Certificates shall be entitled to receive in exchange
therefor the Per Share Merger Consideration for each Share formerly evidenced
thereby, in accordance with Section 3.1(a) (Conversion of Shares), and the
Certificates so surrendered shall be canceled. After the Effective Time, there
shall be no further registration of transfers of shares of Company Common Stock.,
Until surrendered as provided in this Section 3.2(b) {Exchange Procedures), each
Certificate shall be deemed at any time after the Effective Time to represent only
the right to receive upon such surrender the Per Share Merger Consideration for
each Sharc evidenced thercby. No interest will be paid or accrue on any amounts
payablc upon surrender of any Certificate.

No Further Ownership Rights in Shares. All Merger consideration paid upon
exchange of the Shares in accordance with the terms hereof will be deemed to
have been paid in full satisfaction of all rights pertaining to such Shares so
exchanged.

Termination of Exchange Fund. Any portion of the Exchange Fund that remains
undistributed to the holders of Shares for six (6) months afier the Effective Time
will be delivered to Parent, upon demand, and any holders of Shares who have not
theretofore complied with this Article 3 will thereafier look only to Parent for
payments in respect of the applicable Merger consideration payable pursuant to
this Agreement. Any portion of the Exchange Fund remaining unclaimed by
holders of Shares as of a date which is immediately prior to such time as such
amounts would otherwise escheat to or become property of any Governmental
Entity will, to the extent permitted by applicable law, become the property of
Parent free and clear of any claims or interest of any person previously entitled
thereto.
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{c) No Liability. Non¢ ol Parent, Merger Sub, the Company, the Surviving
Corporation or the Exchange Agent shall be liable to any person in respect of any
cash dclivered to a public official pursuant to any applicable abandoned property,
escheat or similar law. [f any Certificates shall not have been surrendered prior 1o
two (2) vears after the Effective Time (or immediately prior to such earlier date
on which any of the Mcrger consideration would otherwise escheat or become the
property of any Governmental Entity), any amounts payable in respect thereof
shall, to the extent permiited by law, become the property of Parent, free and clear
of all claims or interest on any person previously entitled thereto.

(H Tax_Withholding. Each of the Surviving Corporation, Parent and the Exchange
Agent will be entitled 1o deduct and withhold from the consideration otherwise
payable pursuant to this Agreement to any holder of Shares such amounts as it is
required by Law to deduct and withhold with respect to the making of such
payment under the Code, or any provision of state, local or foreign tax law. To
the extent that amounts are so withheld by the Surviving Corporation, Parent or
the Exchange Agent, as the case may be, such withheld amounts will be trcated
for all purposes of this Agreement as having been paid to the holder of the Shares
in respect of which such deduction and withholding was made by the Surviving
Corporation, Parent or the Exchange Agent, as the case may be. Any amounts
deducted and withheld from the consideration otherwise payable pursuant to this
Agreement shall be remitted by Parent, the Surviving Corporation or the
Exchange Agent to the appropriate Governmental Entity on a timely basis.

(L) Lost. Stolen or Destroyed Certificates. If any Certificate has been lost, stolen or
destroyed, upon the making of an affidavit of that fact by the person claiming
such Certificate to be lost, stolen or destroyed and, if required by the Surviving
Corporation, the posting by such person of a bond, in such reasonable amount as
the Surviving Corporation may direct, as indemnity against any claim that may be
made against it with respect to such Certificate, the Exchange Agent will issuc in
exchange for such losi, stolen or destroyed Certificate the Merger consideration
payable pursuant to Section 3.1(a) (Conversion of Shares) with respect to the
Shares evidenced by such Certificate.

Sccrion 3.3 Stock Transfer Books. At and after the Effective Time, holders of Certificates
shall ccase 1o have any rights as stockholders of the Company, except for the right to receive the
Mecrger consideration pursuant to Section 3.1(a) (Conversion of Shares), without interest. At the
Effective Time, the stock transfer books of the Company shall be closed and no transfer of
Shares which were outstanding immediately prior to the Effective Time shall thereafter be made.
It. after the Effective Time, subject to the terms and conditions of this Agreement, Certificates
formerly cvidencing Shares are presented to the Surviving Corporation, they shall be canceled
and exchanged for the Merger consideration in accordance with this Article 3.

Scction 3.4 Treatment of Company Stock-Based Securities.

{(a) Treatment of Company Stock Options. The Company shall take all actions, if
required, to provide that cach outstanding option to purchase shares of Company
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Common Stock (a “Company Stock Option™) and granted under any stock option
plan, program or agrcement to which the Company is a party (the “Company
Stock Option Plans™), whether or not then exercisable, shall, as of the Effective
Time, be cancelled, and the holder thereof shall be entitied to the right to receive,
without any interest thereon, an amount in cash, for each share of Company
Common Stock then subject to the Company Stock Option, payable promptly (in
no event later than three (3) Business Days) following the Effective Time equal to
the difference (if any) between (x) the Per Share Merger Consideration and (y)
per share exercise price with respect to such Company Stock Option. Such cash
payment shali be subject to and reduced by all applicable Taxes required by Law
to be withheld in respect of such payment. Notwithstanding the foregoing, at
least 20 days prior to the Closing, the Company shall provide a notice of the
Transaction o each holder of a Company Stock Option in a form reasonably
acceptable to Parent, which shall indicate for each holder the number of securities
held by such holder and the related exercise price. The surrender of a Company
Stock Option in exchange for the consideration contemplated by this Section
3.4(a) (Treatment of Company Stock-Based Securities) shall be deemed a relcase
of any and all rights the holder had or may have had in respect thereof; provided,
that for any Company Stock Option where no payment is required to be made
under this Section 3.4(a) (Treatment of Company Stock-Based Securities) because
such payment amount would be equal to or less than zero, such Company Stock
Option will be cancelled and terminated at the Effective Time without any
exercise thereof or further action with respect thereto, and no payment shall be
made with respect thereto. The Company shall take all actions to provide that,
upon the Lffective Time, (i) the Company Stock Option Plans and any similar
plan or agreement of the Company shall be terminated, and (ii) no holder of any
Company Stock Option will have any right to receive any shares of capital stock
of the Company or, if applicable, the Surviving Corporation, upon exercise of any
Company Stock Option.

Payment of Option Consideration. Simultaneously with the consummation of the
Merger, Merger Sub shall pay to the Company an amount in cash equal 1o the
aggregale amount of consideration to be paid to holders of Company Stock
Options pursuant to this Section 3.4 (Treatment of Company Stock-Based
Securities), and the Surviving Corporation shall cause such consideration 10 be
paid 1o such holders promptly (in no event later than one (1) Business Day)
following the Effective Time.

Corporate Actions; Rule 16b-3. The Company shall take all steps reasonably
required to cause the transactions contemplated by this Section_3.4 (Treatment of
Company Stock-Based Securities), including, but not limited to, adopting all
resolutions, giving all timely notices, obtaining all necessary consents from cach
holder of Company Stock Options, and take any other actions which are
nccessary, including with each individual who is a director or officer of the
Company subject to Section 16 of the Exchange Act, to be exempt under Rule
[6b-3 of the Exchange Act. The form and substance of any such resolutions,
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notices, and consents shall be subject to review and approval of Parent, such
approval not to be unrcasonably withheld or delayed.

Scction 3.5 Dissenting Shares. No Person who, prior to the Effective Time, has perfected a
demand for appraisal rights pursuant to Section 1323 of the FBCA with respect to any Dissenling
Sharcs shall be entitled to receive the Per Share Merger Consideration with respect 1o such
Disscnting Shares unless and until such Person shall have effectively withdrawn (in accordance
with Section 1323(2) of the FBCA) or lost such Person’s right 1o appraisal pursuant to the FBCA
with respect to such Dissenting Shares and such shares of Company Common Stock shall
thercupon cease to constitute Dissenting Shares, and each such share of Company Common
Stock shall, to the fullest extent permitted by applicable law, thereafter be deemed to have been
converted into and to have become, as of the Effective Time, the right to receive, without interest
thercon, the Per Share Merger Consideration as provided in Section 3.1(a) (Conversion of
Shares). Unless and until a Dissenting Stockhoider shall have effectively so withdrawn or lost
such Dissenting Stockholder’s right to appraisal pursuant to the FBCA with respect to such
Dissenting Shares, such Dissenting Stockholder shall be entitled to receive only the payment
provided by Sections [301-1333 of the FBCA with respect to such Dissenting Shares. The
Company shall give Parent (i) prompt written notice of any written demands for appraisal,
atempted withdrawals of such demands, and any other instruments served pursuant to applicable
Law that arc received by the Company relating to Company stockholders® rights of appraisal and
(i1} the opportunity to participate in all negotiations and proceedings which take place prior to the
Effective Time with respect 1o demands for appraisal by Company stockholders under the
FBCA. The Company shall not, except with the prior written consent of Parent, voluntarily
make any payment with respect to any demands for appraisal, offer to settle or settle any such
demands, waive any failure to timely deliver a written demand for appralsal in accordance with
the FBCA, or agree to do any of the foregoing.

Article 4

REPRESENTATIONS AND WARRANTIES OF COMPANY

Except as disclosed in the disclosure schedule (the “Company Disclosure Schedule™)
delivered by the Company to Parent prior to the execution of this Agreement (which schedule
sets forth items of disclosure with specific reference to the particular section or subsection of this
Agreement to which the information in the Company Disclosure Schedule relates; provided,
however, that, notwithstanding anything in this Agreement to the centrary (i) any information set
forth in one section of the Company Disclosure Schedule will be deemed to apply to each other
scetion or subsection of this Agreement if and to the extent it is reasonably apparent from the
disciosed information that such disclosure applies to such other representations and warrantics;
and (ii) the inclusion of an item in such Schedule as an exception to a representalion or warranty
will not be deemed an admission that such item represents a material exception or material fact,
event or circumstance or that such item has had, or could have, a Company Material Adverse
Eflect), the Company represents and warrants to Parent and Merger Sub:

Scction 4.1 Organization and Qualification. The Company is a corporation duly organized,
validly existing and in good standing under the laws of the State of Florida. The Company has
the requisite corporate power and authority to own, lease and operale its assets and properties
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and to carry on its business as it is now being conducted. The Company is qualified 1o do
business and is in good standing in each jurisdiction, as set forth in Section 4.1(a) of the
Company Disclosure Schedule, in which the assets and properties owned, leased and operated by
it. or the nature of the business conducted by it, makes such qualification necessary, except
where the failure to be so qualified or in good standing would not be material to the Company.
True, accurate and complete copies of (i) the Company’s Atticles of Incorporation and Bylaws,
in cach casc as in effect on the date hereof, including all amendments thereto, (the “Companv
Organization Documents™) and (it) the minutes of all meetings of the stockholders, the Board of
Directors and each committee of the Board of Directors of the Company held since January 1,
2010, have heretofore been made available to Parent, except that appropriate redactions have
been made thereto to remove certain information in the Board of Director minutes with respecl to
Allernative Transactions contemplated by the Company as an alternative to the Transactions
contemplated hereby. The Company is not in violation of its Articles of Incorporation or
Bylaws. Scction 4.1(b) of the Company Disclosure Schedule lists the current directors and
officers ol the Company.

Scction 4.2 Capitalization.

{a) Capital Structure. The authorized capital stock of the Company consists of
5,000,000 shares, all of which are designated Company Common Stock. At least
twenty five percent (25%) of the issued and outstanding Shares are owned
beneficially and of record by the Significant Holders. As of the date of this
Agreement, (i) 2,837,133 shares of Company Common Stock were issued and
outstanding, (ii) 5,154 shares of Company Common Stock were held in treasury,
and (iii} options to purchase 97,000 shares of Company Common Stock were
issued and outstanding. As of the date hereof, the Company has reserved 37,000
shares of Company Common Stock for issuance under the Company’s 2009 Stock
Plan and has reserved an additional 60,000 shares of Company Common Stock
granted outside the plan to Mr. Hunter (the “Hunter Option™). Other than the
Company’s 2009 Option Plan and the Hunter Option, the Company ncither
maintains nor has any obligations under any stock option plan or other equity
compensation related plans or agreements.  All of the issued and outstanding
shares of Company Common Stock have been, and all shares of capital stock of
the Company issuable upon the exercise of outstanding securities when issued
will be, duly authorized and are validly issued and are fully paid and
nonassessable. No issued and outstanding shares of the Company’s capital stock
are subjecl to a repurchase or redemption right or right of first refusal or condition
of forfeiture in favor of the Company, and no shares of Company Common Stock
are subject to vesting restrictions. Since October 1, 2008, the Company has not
declarcd or paid, or become responsible to declare or pay, and the Company is not
responsible for or have any obligation to declare or pay, a dividend or other
distribution on its securities or otherwise combined, split, recapitalized or taken
similar actions with respect to its outstanding capital stock. All securilies
repurchased, redecmed or reacquired by the Company were reacquired in
compliance, in all material respects, with (i) the applicable provisions of the
FBCA and all other applicable Laws, and (ii} all requirements, in all material
respects, set forth in applicable Contracts with securityholders applicable thercin.
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No Other Equity Securities: No Voting or Other Rights. Except for the issued and
outstanding shares of Company Common Stock described in Section 4.2(a)
(Capital Structure), there are no issued or outstanding shares of capital stock or
other equity securities of the Company. Except as set forth in Section 4.2(c) of
the Company Disclosure Schedule, there are no outstanding (and the Company
does not have any obligations to grant or issue any) subscriptions, options,
Contracts, commitments, restrictions, stock appreciation rights, phantom stock,
rights or warrants, including any right of conversion or exchange under any
outstanding security, instrument or other Contract and also including any rights
plan or other anti-takcover agreement, obligating the Company to issue, deliver or
sell, or causc to be issued, delivered or sold, additional shares of the Company’s
capital stock or other securities of the Company and the Company is not in
breach, and has no liabilities, under any such agreement. There are no voting
trusts, proxics or other Contracts or understandings to which the Company is a
party or is bound with respect to the voting of any shares of the Company’s
capital stock, the acquisition (including rights of co-sale, first refusal, antidilution
or pre-emptive rights), disposition, registration of securities of the Company, or
other rights of securityholders, or obligations of the Company, with respect to the
securitics of the Company. The Company has complied in all material respects
with all obligations of the Company to register its securities pursuant to such
agreements, Section 4.2(c) of the Company Disclosure Schedule sets forth the
number of shares of Company Common Stock issuable, as of the date of this
Agreement, upon the cxercise of outstanding Company Stock Options. All shares
of Company Common Stock issuable upon exercise of Company Stock Options
have been duly reserved for issuance by the Company, and upon issuance of such
shares of Company Common Stock in accordance with the terms of the applicable
Company Plan or other arrangement, will be duly authorized, validly issued and
fully paid and non-assessable and will not be subject to any preemptive or similar
rights. The Company has not granted any preemptive rights, anti-dilutive rights,
rights of first refusal with respect to its shares of capital stock that are in effect,
and none of the outstanding securities of the Company were issued in violation of
any preemplive rights or other rights to subscribe for or purchase securities of the
Company. All securities of the Company (including all shares of Company
Common Stock, securities, options and warrants to purchase shares of Company
Common Stock, (both outstanding as well as those that are no longer
outstanding)), have been and were issued and granted pursuant to an exception
from the Securities Act and otherwise in compliance, in all material respects, with
all sccurities and other applicable Laws, in compliance with the fiduciary
obligations of the board of directors of the Company, and in compliance with all
requirements of applicable Contracts affecting, applicable to or relating to, such
issuances.

Company Stock Options. Section 4.2(¢c) of the Company Disclosure Schedule

sets forth a complete and accurate list of all record holders of outstanding
Company Stock Options, indicating with respect to each of the Company Stock
Options, (i} the number of shares of Company Common Stock subject to such
Company Stock Option (whether by exercise or vesting), held by cach such
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record holder, (i) the exercise price, date of issuance or grant and expiration date,
if any, of such Company Stock Option, (iii) the particular Company Plan pursuant
to which such Company Stock Option was granted or issued, (iv) the applicable
vesting schedule, and the extent to which such Company Stock Option is vested
and exercisable, as applicable, (v) whether such Company Stock Option is an
“incentive stock option” (as defined in the Code) or a non-qualified stock option,
(vi) whether the vesting of such Company Stock Option, as applicable, would be
accelerated, in whole or in part, as a result of the Transactions, alone or in
combination with any termination of employment or other event, and (vii)
whether the vesting of such Company Stock Option, as applicable, would be
accelerated, in whole or in part, as a result of any termination of employment. The
Company has made available to Parent accurate and complete copies of all
agreements evidencing Company Stock Options (and all relevant Company
Plans), in each case as in effect on the date hereof, including all amendments
thereto. The treatment in connection with the Merger of the Company Stock
Options as contemplated in Section 3.4 (Treatment of Company Stock-Based
Securities) is permitted pursuant to the terms of the respective Company Stock
Option Plans.

Indebtedness; Other Obligations. As of the date hereof, except as set forth in
Section_4.2(d) of thc Company Disclosure Schedule, (i) no bonds, debentures,
notes or other Indebtedness of the Company (or which are convertible into, or
exchangeable for, sccurities), are issued or outstanding, and (ii) there arc no
outstanding contractual obligations of the Company to repurchase, redeem or
otherwise acquire any shares of the Company’s capital stock. Section 4.2(d) of
the Company Disclosure Schedule sets forth (i) the amount of Indebtedness of the
Company (excluding the types of Indebtedness described in clauses (iii) — (tv) of
such definition) outstanding as of the date hereof and (ii} any additional amount
of Indebtedness of the Company (excluding (x) interest accrued after the date
hereof in accordance with the terms of such Indebtedness and (y) the types of
Indebtedness described in clauses (iii) — (iv) of such definition) that will be
required to payoff such Indebtedness (and all payments that will be required to be
made with respect to Indebtedness) if the Indebtedness is repaid in full at or
immediately following the Closing. As of the date of this Agreement, the
Company held $3,269.674 in cash and cash equivalents and restricted cash (net of
outstanding checks and wire transfers).

Subsidiaries. The Company does not have any Subsidiaries or own any equity

sccuritics of any other Person.

Scetion 4.4

()

23631717

Authority: Non-Contravention; Approval.

The Company has full corporate power and authority to enter into and perform :ts
obligations under this Agreement and, subject to the Required Company
Stockholder Approval, to consummate the Transactions. The execution, delivery
and performance by the Company of this Agreement and the consummation of the
Transactions have been duly authorized by all necessary corporate action on the
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part of the Company and no other corporate proceedings on the part of the
Company arc necessary to authorize the execution, delivery, and performance ol
this Agrcement or to consummate the Merger and the Transactions, such
consummation subject only to the receipt of the Required Company Stockholder
Approval, and the filing of the Articles of Merger pursuant to the FBCA. The
Company has duly exccuted and delivered this Agreement and, assuming the duc
authorization, execution and delivery thereof by Parent and Merger Sub, this
Agreement constitutes a legal, valid and binding agreement of the Company
enforceable against the Company in accordance with its terms, except as such
enforcement may be limited by (i) bankruptcy, insolvency, reorganization,
moratorium or other similar laws affecting or relating to enforcement of creditors’
rights gencrally, and (ii) general equitable principles.

Except as sct forth in Section 4.4(b) of the Company Disclosure Schedule, the
execution, delivery and performance of this Agreement by the Company and the
consummation by the Company of the Transactions do not and will not (i) violate,
contravene, conflict with or result in a breach of, (ii) constitute a default (or an
event which, with notice or lapse of time or both, would constitute a default)
under, (iii) result in the termination, cancellation or medification of, (iv)
accelerate the performance required by the Company under, (v) result in a right of
termination, cancellation or modification or acceleration or other change of any
right or obligation or the loss of any benefit 1o which the is entitled under, (vi)
give rise to any obligation to make payments or provide compensation undcr, or
(vii) give risc to any obligation to obtain any third party consent or provide any
notice to any Person under, in each case, with or without notice or lapse of time or
both, any of the terms, conditions or provisions of (A) the respective certificatc of
incorporation or bylaws (or similar organizational documents) of the Company,
(B) any statute, law, ordinance, rule, regulation, judgment, decree, order,
injunction, writ, Permit, license or similar authorization of any court or
Governmental Entity applicable to the Company or any of its properties or asscts,
or (C) any note, bond, mortgage, indenture, deed of trust, license, franchise,
concession, Material Contract, lease, partnership agreement or joint venturc
agreement to which the Company is now a party, or (D) result in the creation of
any Licn upon any of the property or assets of the Company, except, with respect
1o clauses (B) and (C), such triggering of payments, Liens, encumbrances, filings,
notices, Permits, authorizations, consents, approvals, violations, conflicts.
breaches or defaults which would not be, or reasonably be expecied o be,
material to the Company.

No declaration, filing or registration with, or notice to, or authorization, Conscnt,
Permits or approval of, any Governmental Entity is necessary for the execution,
delivery or performance of this Agreement by the Company or the consummation
by the Company of the Transactions except for (i) (A) applicable requirements of
the Exchange Act, (B) the filing with the Securities and Exchange Commission
(the *SEC”) of the Proxy Statement and in compliance with the Exchange Act.
(C) the filing of the Articles of Merger with the Secretary of State of the Statc of
Florida as required by the FBCA, or (ii) where the failure to make stch
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declaration, filings or registration or notifications, or the absence of such
authorization. consent, approval or other action, would not prevent the
consummation of the Transaction and would not be, or reasonably be expectcd to
be, material to the Company.

The Company Board, at a meeting duly called and held has duly, and
unanimously, of those directors voting, (i) declared that this Agreement and the
Transactions comtemplated hereby are advisable, fair to and in the best interest of
the Company and its stockhaolders, (ii) adopted and approved this Agreement and
approved the execution, delivery and performance of this Agreement, and the
consummation of the Merger and the other Transactions in accordance with this
Agreement and in accordance with the provisions of the FBCA, (iii) subjccl to
Section 6.4 (Solicitation by Company), resolved to recommend adoption of this
Agreement and approval of the Merger and the other Transactions contemplated
hereby by the stockholders of the Company.

The affirmative vote, in person or by proxy, of the holders entitled to votc and
holding a majority of the issued and outstanding Shares of Company Common
Stock constituting a quorum at the Company Stockholder Meeting is the only vote
of the holders of any Company equity securitics necessary to adopt this
Apreement and approve the Merger (the “Required Company Stockholder

Approval”).

SEC Mauers

The Company has timely filed, within the time periods or extensions thereof
prescrived under the Securities Act or the Exchange Act, as applicable, and the
rules and regulations thereunder, all forms, registration statements, proxy
statements, information statements, reports and other documents required to be
filed by it with the SEC since January 1, 2010 (collectively, the “Company
Reports™). As of their respective dates (and, if amended, supplemented or
superscded by a filing prior to the date of this Agreement, as of the date so
amendcd, supplemented or superseded), the Company Reports (i) complied in all
material respects with the applicable requirements of the Securities Act, the
Exchange Act, and the rules and regulations thereunder, and (ii) did not contain
any untruc statement of a material fact or omit to state a material fact required to
be stated therein or necessary to make the statements made therein, in the light of
the circumstances under which they were made, not misleading. As of the datc of
this Agrcement, the Company has made available to Parent true, correct, and
complcte copies of all agreements and all amendments and modifications that
have not been filed by the Company with the SEC to all agreements, documents
and other instruments that previously had been filed by the Company with the
SEC and are currently in effect. Each of the consolidated financial statements in
the Company Reports (including the related notes and schedules) (the “Companv
Financials™) was prepared in accordance with GAAP, applied on a consistent
basis throughout the periods involved, fairly presented in all material respects the
censolidated financial position of the Company as of the respective dates thereof

-
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and each of the consolidated statements of operations, cash flows and
stockholders’ equity included in the Company Reports (including any related
notes and schedules) fairly presents in all material respects the results of
operations, cash flows or changes in stockholders’ equity, as the case may be, of
the Company for the periods set forth therein and in each case was preparcd in
accordance with GAAP consistently applied during the periods involved, except,
in the case of unaudited statements, for normal and recurring year-end audit
adjustments which are not expected to be material in amount, and complied as to
form in all material respects with the published rules and regulations of the SEC
with respect thereto. The Company has no existing plan to correct or restate nor,
to the Company’s Knowledge, is there any basis, facts or circumstances hat
would reasonably be cxpected to result in any correction or restatement of, any
material aspect of the Company Financials. The principal executive officer of the
Company and the principal financial officer of the Company (and each former
principal executive officer or principal financial officer of the Company) have
made the certifications required by Sections 302 and 906 of the Sarbanes-Oxley
Act of 2002 (the “Sarbanes-Oxley Act”), and the rules and regulations of the SEC
promulgated thereunder with respect to the Company Reports that were required
to be accompanied by such certifications, and the statements contained in any
such certifications are complete and correct. For purposes of the preceding
sentence, “principal exccutive officer” and “principal financial officer” shall have
the meanings given to such terms in the Sarbanes-Oxley Act. Since January I,
2010, ncither the Company nor any of its executive officers has received any
written notice from any Governmental Entity challenging or questioning the
accuracy, completencss, form or manner of filing of such certifications.

The Company maintaing disclosure controls and procedures and internal controls
over financial reporting required by Rule 13a-15 or 15d-15 under the Exchange
Act. Such controls and procedures are designed to provide reasonable assurance
regarding the reliability of financial reporting. The Company (i) maintains a
system of internal accounting controls sufficient to provide reasonable assurance
that: (A) transactions, receipts and expenditures are executed and made only in
accordance with management’s general or specific authorizations; (B)
transactions are recorded as necessary to permit preparation of financial
statements in conformity with GAAP and to maintain asset accountability; and
(C) any unauthorized use, acquisition or disposition of the assets of the Company
that would materially affect thc Company's financial statements would be
detected or prevented in a reasonably timely manner; (D) that the amount
recorded for assets on the books and records of the Company are compared with
the exisling assets al rcasonable intervals and appropriate action is taken with
respect to any differences; and (E) accounts, notes and other receivables and
inventory are recorded accurately, and proper and adequate procedures are
implemented to effect the collection thereof on a current and timely basis; and (ii)
have implemented and maintain disclosure controls and procedures (as defined in
Rule 13a-15(e) and 15d-15(e) of the Exchange Act) that are reasonably designed
to ensure that all matcrial information related to the Company required to be
disclosed by the Company in the reports that it files or furnishes to the SEC is
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recorded, processed, summarized and reported within the time periods specificd in
the rules and forms of the SEC, and that all such material information is made
known to the chief exccutive officer and chief financial officer to allow timely
decisions regarding disclosures and to make the certifications required pursuant to
the Sarbanes-Oxley Act, and (iii) has disclosed, based on its most rccent
evaluation prior to the date hereof, to the Company’s outside auditors and the
audit committee of the Company Board, (A) any significant deficiencies and
matcrial weaknesses of which the Company has Knowledge in the -design or
operation of internal controls over financial reporting that are reasonably likely to
adversely affect in any material respect the Company’s ability to record, process.
summarize and report financial information, and (B) any fraud, whether or not
material, that involves management or other employees who have a significant
role in Company’s internal control over financial reporting.

Since January 1, 2010, to the Knowledge of the Company, no employee of the
Company has provided or is providing information to any law enforcement
agency regarding the commission or possible commission of any crime or the
violation or possible violation of any applicable law of the type described in
Section 806 of the Sarbanes-Oxley Act by the Company. Since January I, 2010,
no Company officer or member of the Company Board has received or otherwise
had or obtained Knowledge of any written complaint, of the violation or possible
violation of any laws of the type described in Section 806 of the Sarbanes-Oxley
Act by Company. Since January 1, 2010, to the Knowledge of the Company,
neither the Company nor any director, officer, employee, contractor, or
subcontractor of the Company has discharged, demoted, suspended, threatened,
harassed or in any other manner discriminated against an employee of the
Company in the terms and conditions of employment because of any lawful act of
such employee described in Section 806 of the Sarbanes-Oxley Act.

The Company has furnished Parent with copies of all comment letters received by
the Company from the SEC, relating to the Company Reports and all responses of
the Company thereto since October 1, 2010. There are no outstanding unresolved
issucs with respect to the Company or the Company Reports noted in comment
letters or other correspondence received by the Company from the SEC, and there
are no pending (i) formal or, to the Knowledge of the Company, informal
investigations of the Company by the SEC or (ii) to the Knowledge of the
Company, inspection of an audit of the Company’s financial statements by the
Public Company Accounting Oversight Board. To the Knowledge of the
Company, since January 1, 2010, neither the Company (including any ¢employee
thercof) nor the Company’s independent auditors has identified or been made
awarc of (i) any significant deficiency or material weakness in the system of
internal accounting controls utilized by the Company, (ii) any fraud, whether or
not material, that involves the Company’s management or other employees who
have a role in the preparation of financial statements or the internal accounting
controls utilized by the Company or (iii) any claim or allegation regarding any of
the foregoing. Since January 1, 2010, to the Knowledge of the Company, neither
the Company nor any dircctor, officer or auditor of the Company has received or
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otherwisc had or obtained Knowledge of any substantive complaint, allegation,
assertion or claim, whether written or oral, that the Company has engaged in
questionable accounting or auditing practices. Since January 1, 2010, no current
or former attorney representing the Company has reported evidence of a material
violation of securities laws, breach of fiduciary duty or similar violation by the
Company or any of its officers, directors, employees or agents to the Company
Board or any committee thereof or to any current director or executive officer of
the Company. The Company is in compliance, in all material respects, with the
applicable listing and other rules and regulations of the NASDAQ Stock Market
upon which the Company’s securities are listed and has not, since January 1,
2010, reccived any notice from such market asserting any non-compliance with
any such rules and regulations.

Scction4.6  Absence of Undisclosed Liabilities. Except for Indebtedness that is set forth on
Scction 4.2(d) of the Company Disclosure Schedule, the Company does not have any Liabilities
or obligations (whether absolute, accrued, contingent or otherwise), except (i) to the extent such
liabilitics or obligations are disclosed in the Company’s censolidated balance sheet filed with the
Company Reports with the SEC for the period ended September 30, 2013, or (ii) such liabilities
or obligations that were incurred afier October [, 2013 in the ordinary course of business and
consistent with past practices in substance and magnitude. The Company is not a party to, nor
has any commitment to become a party to, any balance sheet partnership, joint venture or any
similar arrangements (including any Contract relating to any transaction or relationship between
or among the Company, on the one hand, and any other Person, including any structured finance,
special purpose or limited purpose Person, on the other hand), or any off-balance-sheet Liability
or any “off-balancc sheet arrangement” (as defined in Item 303(a) of Regulation S-K
promulgated under the Securities Act). All reserves that are set forth in or reflected in the
Company Reports have been established in accordance with GAAP consistently applied.

Scction 4.7 Absence of Certain Changes or Events. Since December 31, 2011, (i) the
Company has conducted their respective businesses in the ordinary course consistent with past
practice and (ii) there has not been a Company Material Adverse Effect.

Sccrion 4.8 Litigation. There arc no {(and since January 1, 2010 there has not been any) (i)
Action pending by, against or involving the Company or (ii) to the Knowledge of the Company,
threatencd Action by, against or involving the Company or any Related Party with respect to the
Company. The Company is not subject to any judgment, decree, injunction, rule or order of any
court, Governmental Entity, commission, agency, instrumentality or authority, or any arbitrator.

Scction 4.9 No Violation of Law.

(a) The Company is and have at all times been, in compliance in all material respects
with all applicable laws (including the Sarbanes-Oxley Act and the USA
PATRIOT Act of 2001) applicable to it or to the conduct or operation of its
busiticss or the ownership or use of its assets.

(b) Neither the Company nor any of its directors, officers, employees, nor, 1o the
pany y .

Knowledge of the Company, its agents, or any other Persons acting on its behalf
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have (i) violated the Foreign Corrupt Practices Act, 15 U.S.C. § 78dd-1 et scq.,
(i) corruptly made, promised or offered, or corruptly caused to be made,
promiscd or offered, directly or indirectly, any payment or thing of value (o a
foreign official, foreign political party, candidate for office, official of any public
international organization or official of any state-owned entity, for the purposc of
influencing a decision, inducing an official to violate their lawful duty, securing
any improper advantage, or inducing a foreign or domestic official to use their
influence to affect a governmenta! decision in order to obtain or retain business
for the Company, (iii) paid, accepted or received any unlawful contributions,
paymentis, expenditures, cntertainment or gifts, or (iv) viclated any U.S. money
laundering law, U.S. anti-terrorism law or regulation, U.S. anti-boycott
regulations or U.S. trade embargo regulations.

Permits.

xcept as set forth in Scction 4.10 of the Company Disclosure Schedule, the
Company has all permits, licenses, variances, registrations, exemptions, orders,
approvals and authorizations (collectively, the “Permits™) of all Governmenial
Entitics required by the Company to own and operate its assets and carry on its
business as currently conducted and each such Permit is in full force and eflcct
and thc Company is in material compliance with the terms of each such Permit,
except where the failure to obtain, have and maintain such Permits, or the
suspension or cancellation of any of the Permits, would not be material to the
Company. Since January 1, 2010, to the Knowledge of the Company, there has
been no actual, alleged, possible or potential action by any Governmental Entity
that would call into question the validity of the Permits of the Company.

Section 4.10 of the Company Disclosure Schedule sets forth each Permit
necessary in all material respects for the ownership and operation of the assets of,
and the operation of the businesses as currently conducted by the Company. The
Company is and at all times since January 1, 2007 has been, in malterial
compliance with each such Permit. The Company has not received at any time
since January 1, 2010 any notice or other written communication from any
Governmental Entity or any other Person regarding any actual, alleged, possible
or potential violation of, or failure to comply with, any term or requirement of any
Permit to which the Company is or has been subject.

Compliance with Agreements. Except as set forth in Section 4.10 (Permits), since

January 1, 2010, the Company has not been (or has not received writlen notice that it has been)
in breach or violation of, or in default in the performance or observance of, any term or provision
ol any Matcrial Contract (nor has any event occurred or does any circumstance or condition exist
which, upon the passage of time or the giving of notice, would result in a violation or breach of;
or constitute a default under, or give risc to any right of termination, cancellation, acceleration,
or result in the creation of any Lien upon any of the properties or assets of, the Company), except
for such breach, violation, default or cvent that would not be material to the Company, and the
Company has not received any written notice of or, to the Knowledge of the Company, any other
communicalion regarding, any such breach, violation, default or event. To the Knowledge of the

23631717
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Company, there exists no breach, violation, default in performance or obligation by any other
parly 1o any Material Contract, (nor, to the Knowledge of the Company, does there exist any or
docs any circumstance or condition which upon the passage of time or the giving of notice would
result in a violation or breach of, or constitute a default under, or give rise to any right of
termination, cancellation, acceleration, or result in the creation of any Lien upon any of the
propertics or assets of the Company) except where such breach, violation or default would not be
material to the Company. Each Matcrial Contract is a legal, valid and binding agreement and is
in full force and effect and enforceable in all material respects in accordance with its terms.

Scction4.12 Taxes. Except as set {orth in Section 4.12 of the Company Disclosure Schedule,
the Company has (i) duly filed with the appropriate Governmental Entities all income, franchise
and other Tax Returns required to be filed, and such filed Tax Returns are correct and complete
in all material respects, (ii) duly paid in full all Taxes due and payable by it for all periods
whether or not shown on a Tax Return and (iii) duly withheld and paid all Taxes required by
applicable law to have been withheld and paid in connection with amounts paid or owing 1o any
employee, independent contractor, creditor, or other third party. No written claim has ever been
received by the Company from a Governmental Entity in a jurisdiction where the Company does
nol tile Tax Returns that it is or may be subject to taxation by that jurisdiction. The liabilities
and reserves for Taxes reflected in the balance sheet included in the Company Reports are
adequate to cover all Taxes of the Company for all periods ending at or prior to the date of such
balance sheet and the Company has not incurred any liability for Taxes since the date of such
balance shect other than in the ordinary course of business consistent with past practice, and
there arc no Liens for Taxes upen any property or asset of the Company, except for Permitted
Licns. No written notice has ever been received by the Company from a Governmental Entity
that any audit or administrative or judicial Tax proceeding is pending or being conducted with
respect Lo the Company. The Company has not received any written notice from a Governmental
Entity indicating an intent by such Governmental Entity to open an audit or other review, a
request for information related to Tax matters, or notice of deficiency or proposed adjustment for
any amount of Tax proposed, asserted or assessed with respect to the Company. The Company
has made available to Parent correct and complete copies of all income, franchise and other
material Tax Returns and all ASC 740-10 (formerly Financial Interpretation No. 48 of FASB
Statement No. 109, Accounting for Uncertain Tax Positions) work papers filed prior to the date
hereol” for the years 2008 through 20t2 and for all other open years. The Company does not
have any written request for a ruling in respect of Taxes pending before any Governmental
Entity. Except for any commercial contract or agreement entered into in the ordinary course of
business the primary purpose of which is not the allocation, sharing, reimbursement,
indemmnification or other payment of Tax and in which such provisions regarding the allocation.
sharing, reimbursement, indemnification or other payment of Tax are typical of such commerciai
contract or agreement, the Company has not ever been a party to any agreement providing for the
allocation or sharing of Taxes with or, pursuant to Treasury Regulation Section {.}502-6 (or
similar provisions of state, local or non-U.S. law), has ever been liable for the Taxes of, any
cntity that is not, directly or indirectly, the Company. The Company has not ever been a member
of an afliliated, consolidated or unitary group (within the meaning of Section 1504(a) of the
Code or similar provision of state, local or non-US law), other than a group the common parent
of which was the Company. The Company has not been either a “distributing corporation” or a
“controlled corporation” in a distribution in which the parties to such distribution treated the
distribution as one to which Section 355 of the Code is applicable. Except as set forth in Section
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4.12 of the Company Disclosure Schedule, the Company is not a party to any agreement,
Contract, arrangement or plan that has resulted or would result, whether as a result of the Merger
or the Transactions or otherwise, scparately or in the aggregate, in the payment of (i) any
“parachute payment” within the meaning of Code Section 280G or (ii) any amount that will not
be fully deductible as a result of Code Section 162(m). Each *nonqualified deferred
compensation plan” (as defined in Code Section 409A(d)(1)} of the Company has been (i) since
January |, 2005 in operational compliance with Section 409A of the Code and the guidance and
regulations thereunder (“Section 409A™) and (ii) since January 1, 2009, in documeniary
compliance with Section 409A. There is no agreement, Contract, arrangement or plan to which
the Company is a party, including the provisions of this Agreement, covering any Company
Employce or any dircctor, consuliant or advisor of the Company, which individually or
collectively could require the Company to pay a tax gross up payment. There is no agreement,
Contract, arrangement or plan to which the Company is a party, including the provisions of this
Agreement, covering any service provider of the Company, which individually or collectively
could require the Company to pay a tax gross up payment or otherwise indemnify any such
Person for any Taxes, in ecither case, under Section 409A Code or Code Section 4999. The
Company has not exccuted any outstanding waiver of any statute of limitations on or extension
of the period for the assessment or collection of any Tax. The Company has never been a party
to any joint venture, parinership or other agreement that could be treated as a partnership for Tax
purposes. The Company has not engaged in any listed transaction as defined in Code Section
6707A(c)(2) and under Treasury Regulations Section 1.6011-4(b). The Company is not subject
to Tax in any country other than in the United States. The Company is in compliance in al)
material respects with all applicable transfer pricing laws and regulations, including the
excecution and maintenance of contemporaneous documentation substantiating its transfer pricing
practices and methodology. The Company will not be required to include any item of income in,
or exclude any item of deduction from, taxable income for any taxable period (or portion thereof)
ending afier the Closing Date as a result of any: (i) change in method of accounting for a taxable
period ending on or prior to the Closing Date; (ii) use of an improper method of accounting for a
taxable period ending on or prior to the Closing Date; (iii) *‘closing agreement’” as described in
Code Section 7121 {or any corresponding or similar provision of state, local, or non-U.8. income
Tax Taw) executed on or prior to the Closing Date; (iv) intercompany transactions or any excess
loss account described in Treasury Regulations under Code Section 1502 (or any corresponding
or similar provision of state, local, or non-U.S. income Tax law); (v) instaliment sale or open
transaction disposition made on or prior to the Closing Date; (vi) prepaid amount received on or
prior to the Closing Date; or (vii) election under Code Section 108(i).

Scction 4.13  Emplovee Benefit Plans; ERISA.

(a) Section 4.13(a) of the Company Disclosure Schedule lists (i) each plan, program,
arrangement, practice and policy, whether formal or informal, funded or
unfunded, written or oral, under which any current or former officer, employee,
consultant, advisor, independent contractor or director of the Company has any
right to employment or service, to purchase or receive any stock or other
securitics of the Company or any ERISA Affiliate or to receive or have the right
to reccive in the future any compensation (whether in the form of cash or stock or
otherwisc) or benefits of any kind or description whatsoever or under which the
Company or any ERISA Affiliate has any liability, and (ii) each employee benefit
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plan within the meaning set forth in Section 3(3) of ERISA under which the
Company or any ERISA Affiliate has any liability (collectively, the “Company
Plans™). Section 4.13(a) of the Company Disclosure Schedule identifies the
Company Plans pursuant to which Company Stock Options may be granted.

The Company has made available to Parent (i) a current, complete and accurate
copy of cach Company Plan which is set forth in writing (and any related trust,
insurance Contract or other funding arrangement) and a written summary of each
Company Plan which is not set forth in writing, and (ii) a copy of the three (3)
most recent Annual Reports (Form 5500) and all related exhibits and reports for
cach Company Plan which is subject to ERISA.

No Company Plan is subject to Title IV of ERISA or Section 412 of the Code,
and no Company Plan is a multiemployer plan within the meaning of Section
414(f) of the Code or a plan described in Section 413(c) of the Code. Neither the
Company nor any ERISA Affiliate has any liability under Title IV of ERISA.

There have been no prohibited transactions within the meaning of Section 406 or
Section 407 of ERISA or Section 4975 of the Code with respect to any of the
Company Plans that could be reasonably expected to be material to the Company,
and there has been no other event with respect to any Company Plan that could
reasonably be expected material to the Company.

Each Company Plan which is intended to be qualified under Section 401(a) of the
Code has cither reccived a favorable determination letter from the Internal
Revenue Service, has pending an application for such a determination letter from
the Internal Revenue Service or is entitled to rely on a prototype plan opinion
letter, and the Company is not aware of any reason likely to result in the
revocation of any such letter or in the Internal Revenue Service declining to issue
a favorable determination letter on a pending application. The Company has
made available to Parent a copy of the most recent Internal Revenue Service
favorable determination or opinion letter with respect to each such Company Plan
or a copy of the application to the Internal Revenue Service, as applicable.

Each Company Plan has been established, maintained and administered in
material compliance with its terms and with the requirements prescribed by any
and all statutes, orders, rules and regulations, including but not limited to ERISA
and the Code.

Except as set forth on Section 4.13(g) of the Company Disclosure Schedule, the
consummation of the Transactions will not (either alone or together with any
other cvent, including, any termination of employment) entitle any current or
former officer, employee, director or other independent contractor of the
Company to any change in control payment or benefit, transaction bonus or
similar benefit or sevcrance pay or accelerate the time of payment or vesting or
trigger any payment or funding (through a grantor trust or otherwise) of
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compensation or benefits under, increase the amount payable or trigger any other
material obligation pursuant to, any Company Plan,

The Company has no liability in respect of post-retirement health, medical or life
insurance benefits for any current or former officer, employee, director or
independent contractor except as required to avoid excise Tax under Seclion
49808 of the Code.

All contributions and other payment due from the Company with respect to cach
Company Plan have been made or paid in full or are shown in the Company
Reports, and all of the assets which have been set aside in a trust, escrow account
or insurance company separate account (o satisfy any obligations under any
Company Plan are shown on the books and records of each such trust or account
at their current fair market value as of the most recent valuation date for such trust
or account, and the fair market value of all such assets as of each such valuation
date equals or exceeds the present value of any obligation under any Company
Plan.

There arc no pending or, to the Knowledge of the Company, threatened claims
with respect to a Company Plan {other than routine and reasonable claims for
benefits made in the ordinary course of the plan’s operations) or with respect to
the terms and conditions of employment or termination of employment of any
current or former officer, employee or independent contractor of the Company,
which claims could reasonably be expected to result in any material liability to the
Company, and no audit by any domestic or foreign governmental or other law
enforcement agency is pending or, to the Knowledge of the Company, has been
proposed with respect to any Company Plan.

Each Person who performs, or has performed, services for the Company as an
employee or as an independent contractor is, or has been, properly classified as an
employec or as an independent coniractor, except where failure to properly
classify such Person(s) would not be material to the Company.

Vesting for options which are outstanding under Company Stock Option Plans,
including accelerated vesting which will occur prior to the Effective Time, has
been e¢ffected in accordance with the terms of the Company Stock Option ’lans
and with all applicable [aws, and to the extent required to be registered pursuant
to the Seccurities Act on a Form 5-8, the interests in or shares available for
issuance under such Company Stock Option Plans are so registered.

Section 4.13(m) of the Company Disclosure Schedule sets forth a list of all
severance plans or policies maintained by the Company or any ERISA Affiliate
for the benefit of any employee of the Company.

No Company Plan maintained or adopted by the Company for the benefits of any
employec, officer, dircctor, consultant, advisor, or independent contractor outside
the United States {cach, an “International Company Plan™) has unfunded
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liabilities that as of the Effective Time will not be offset by insurance or fully
accrued. Section 4.13(n) of the Company Disclosure Schedule sets forth, to the
extent applicable, cach International Company Plan that has been approved by the
relevant taxation and other Governmental Entitics so as to enable: (i) the
Company and the participants and beneficiaries under the relevant International
Company Plan and (ii) in the case of any International Company Plan under
which resources are sel aside in advance of the benefits being paid (a “Funded
International Companv Plan™) the assets held for the purposes of the Funded
Company Employee Plans, to enjoy favorable taxation status under applicablc
laws relating to employee benefit plans. The Company is not aware of any
ground on which any such approval may cease to apply.

Labor: Employment Matiers.

The Company is in compliance in all material respects with all applicable laws
respecting employment and employment practices, terms and conditions of
emplovment, and wages and hours, including Title VII of the Civil Rights Act of
1964, as amended, the Equal Pay Act of 1967, as amended, the Age
Discrimination in Employment Act of 1967, as amended, the Americans with
Disabilities Act, as amended, and the related rules and regulations adopted by
those federal agencics responsible for the administration of such laws, and other
than normal accruals of wages during regular payroll cycles, there are no
arrearages in the payment of wages except for possible violations or arrearagcs,
which, individually or in the aggregate, material in magnitude. To the Company’s
Knowledge, as of the date hereof, (i) there are no material audits or investigations
pending or scheduled by any Governmental Entity pertaining to the employment
practices of the Company and (ii) no complaints relating to employment practices
of the Company have becn made to any Governmental Entity or submitied in
writing 1o thc Company.

The Company is not a party to any collective bargaining agreement or other
Contract or agreement with any group of employees, works council, labor
organization or other representative of any of the employees of the Company and,
to the Knowledge of the Company, there are no organizational efforts presently
being made involving any of the employees of the Company. To the Company’s
Knowledge, no exccutive or key employee or group of employees of the
Company has provided notice to terminate his or her employment with the
Company or has threatened to do so. No person has asserted that the Company is
liable for any arrcars of wages or any Taxes or penalties for failure to comply
with any of such laws.

Section 4.14(¢) of the Company Disclosure Schedule sets forth a list of all
emptloyecs of the Company as of the date hereof showing for each as of the date
hereof (i) the emplovee’s name, (ii) job title or description, (iii) salary level
(including any bonus or deferred compensation arrangements other than
arrangements under which payments are at the discretion of the Company), (iv)
any bonus, commission or other remuneration other than salary paid during the
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Company’s last fiscal year, and (v) whether such employee is on a leave of
absence and, if so, the employees’ expected return date and description of the
leave of absence. [Except as sct forth on Section 4.14(c) of the Company
Disclosure Schedule, none of such employees is a party to a written employment
agreement or Contract with the Company for a specified length of time and cach
is employed “at will.” The Company has made available: (i) all employec
classification reports, audits, assessments, and recommendations, and (i) all
independent  contractor  classification  reports, audits, assessments, and
recommendations gencrated by the Company or by any third party entity within
1wo years prior to the date of this Agreement.

Real Estate: Properties.

Section 4.15(a) of the Company Disclosure Schedule sets forth the address of all
real property which the Company owns or has ever owned any interests (including
any mineral interests) (the “Qwned Real Property”). The Company is not a party
to any agreement to purchase or scll any interests in the Owned Real Property or
any other real property. Section 4.15(a) of the Company Disclosure Schedule scts
forth the address of all real property in which the Company holds a leasehold or
subleasehold estate or is otherwise used or occupied by the Company (the
“Leascd Real Property”, and the leases, subleases, licenses or agreements for the
use or occupancy of such Leased Real Property including all amendments and
suppiements thereto being referred to as the “Leases™). The Company has made
available to Parent a true and complete copy of each of the Leases. Each Lease
creates a valid leaschold interest in the Leased Real Property to which it applies
and is in full force and effect in all respects and the Company is entitled to the
benefit of such Lease in accordance with its terms, with such exceptions as arc not
material and do not interfere with the use of the such premises or rights or
obligations of the Company under the Leases or with respect to the Leased Real
Property. No breach or default exists under any of the Leases by the Company or
to the Company’s Knowledge any other party thereto and, to the Company’s
Knowledge, no event has occurred which either entitles, or would, on noticc or
lapsc of time or both, cntitle any other party to any Lease to terminate such Leiase
prior to its scheduled term. The Company could not be required to expend more
than $50,000 in causing any Leased Real Property to comply with the surrender
conditions set forth in the applicable Lease based on the current condition thercof.
The Company has performed all of its obligations under any termination
agrecments pursuant to which it has terminated any leases of real property that are
no longer in effect and has no continuing liability with respect to such terminated
real property leases. Section 4.15(a) of the Company Disclosure Schedule scts
forth any notices, conscnts, waivers or other approvals required to be obtained by
the Company as a result of the consummation of the Merger so that the Leases
will continue in accordance with their terms following the Merger.

The Company is not party to any agreement or subject to any claim that may
require the payment of any real estate brokerage commissions, and no such
comnission is owed with respect to any of the Real Property. The Company has
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not received wrilten notice of any condemnation, expropriation or other
procecding in eminent domain affecting the Real Property or any portion thereof
or interest therein, and to the Knowledge of the Company, no such proceedings
are threatened ot proposed. To the Company’s Knowledge, the Real Property is
not subject 10 any special assessment nor zoning or other land-use regulation
proceeding, nor any change in any law or Permit that would prevent or materially
delay consummation of the Merger or reasonably be expected to be material to the
Company or that seeks to impose any material legal restraint on or prohibition
against or limit the Surviving Corporation’s ability to operate the business of the
Company substantially as it was operated prior to the date of this Agreement with
respect 10 the Real Property. Except as set forth in Section 4.15(b) ol the
Company Disclosure Schedule, the Company has not subleased, leased, licensed
or otherwise granted to any other person any rights to use, occupy or possess any
part of the Real Property. To the Company’s Knowledge, all buildings,
structures, fixtures, building systems and equipment, and all components thercof,
included in the Real Property are in good condition and repair and sufficient for
the opcration of the business of Company. To the Company’s Knowledge, all
utility systems situated on and serving the Real Property are operational, adequate
and suitable in all material respects for the operation of the business ol the
Company.

(c) The Company has good and marketable, indefeasible, fee simple title to, or in the
case of lcased properiy and assets, has valid leasehold interests in, all property
and assets (whether real, personal, tangible or intangible) reflected on the balance
shects included in the Company Reports or acquired after December 31, 2012, in
each case {rce and clear of all Liens, other than Permitted Liens. Except as set
forth on Section 4.15(c) of the Company Disclosure Schedule, none of such
property or assets is subject 1o any Lien, except for Permitted Liens. The
equipment owned by the Company which is currently used in its operations has
no material defects, is in working condition, and has been reasonably maintained
consistent with standards generally followed in the industry (giving due account
to the age and length of use of same, ordinary wear and tear excepted), and is
suitable for its present uses. The property and assets owned or leased by the
Company, or which its otherwise has the right to use, constitutes all of the
property and assets used or held for use by the Company in connection with the
businesses of the Company and are sufficient to conduct such business as
currently conducted.

Section 4.16  Environmental Matters,

(a) The Company and its Predecessors have conducted their businesses and
Hazardous Substance Activities in material compliance with all Environmenial
Laws, including having all Permits necessary for the operation of their busincsses
pursuant to Environmenta! LLaws (“Environmental Permits™), All Environmental
Permits that are currently required for the operation of the businesses are valid
and in full force and effect. The Company has complied in all material respects
with all covenants and conditions of any Environmental Permit which is or has
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been in effcet with respect to their Hazardous Substance Activities, and no
circumstances exist which are reasonably likely to cause any Environmental
Permit ta be revoked, modified, or rendered non-renewable upon payment of the
applicable permit fec. Except for the review initiated by Parent, to the
Knowledge of the Company, in the past five (5) years, there has been no
environmental investigation, study, audit, test, review or other analysis conducted
by or on behalf of the Company regarding the current or prior business of the
Company or any property or facility now or previously owned or leased by the
Company.

Except as would not reasonably be expected to result in any material
environmental liability for the Company, none of the Company or, to the
Company’s  Knowledge, its Predecessors has received any wrilten
communication, notice, demand letter or written request for information from any
Governmental Entity relating to any material violation of, or material liability or
material obligation under, any Environmental Law. There are no, and have not
been any, civil, criminal or administrative Actions pending, or to the Knowledge
of the Company threatened in writing against the Company or any Predecessor of’
the Company relating to any material violation of or material liability under, or
alleged material violation of or material liability under, any Environmental Law,

Except as set forth in Scction 4.16(¢) of the Company Disclosure Schedule and in
material compliance with Environmental Laws and in a manner that would not
subject the Company 1o material liability, no Hazardous Substances are present on
any real property currently owned, operated, or leased by the Company, or were
present on any other rcal property at the time it ceased to be owned, operated,
occupied, controlled, or leased by the Company or Predecessors.

Neither the Company nor, to the Company’s Knowledge, any of its Predecessors,
has Recleased any Hazardous Substances into the environment except in matcrial
compliance with applicable Environmental Laws and in a manner that would not
give rise 1o a material violation of, or material liability under, any Environmental
Law.

The Company has made available to Parent all material environmental reports in
the Company’s possession or control concerning environmental matters and
Hazardous Substance Activities, including but not limited to any testing,
sampling, or assessment of any property (including any property in which a
mineral interest was held) currently or formerly owned, leased or operated by the
Company or any of s Predecessors.

The Company is not aware of any fact or circumstance related to the current or
past Hazardous Substance Activities of the Company or its Predecessors that is
reasonably likely to result in any material environmental liability for the
Company. Neither the Company nor any of its Predecessors has entered into any
agreement that requires it to guarantee, reimburse, pledge, defend, hold harmless
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or indemnify any other Person with respect to liabilities arising under any
LEnvironmental Law or out of their Hazardous Substance Activities.

To the Company’s Knowledge, (i) none of the Company’s Predecessors, agents or
contractors conducted or performed any mining exploration or development
activitics or operations on, under, or in any real property owned, operated or
leascd by any Predeccssors (including any property in which a mineral interest
was held),

Contracts and Commitments.

Section 4.17(a} of the Company Disclosure Schedule lists each of the following
Contracts (and all amendments, modifications and supplements thereto and all
side letters to which the Company is a party affecting the current obligations of
any party thereunder) to which the Company is a party or by which any of its
respeclive properties or assets are bound (each such Contract, and each Contract
listed in Seclion 4.15 (Real Estate; Properties), Section 4.18 (Intellectual Property
Rights) or Scction 4.22 (Certain Loans and Other Transactions) of the Company
Disclosure Schedule, as well as all Contracts required to be set forth (including in
order to ensure the accuracy of the representations and warranties in) in Secction
4.17 (Contracts and Commitments), Section 4.15 (Real Estate; Propertics),
Section 4.18 (Intellectual Property Rights) or Section 4.22 (Certain Loans and
Other Transactions) that is not so listed, a “Material Contract”):

(i) any Contract with any Governmental Entity;

{ii} any Contract or indenture relating to Indebtedness or any guarantee by the
Company of the obligations of any other party or relating to any interest
ratc, currency or commodity derivatives or hedging transactions;

(i) any parnership. limited liability company agreement, joint venture, profit-
sharing or similar agreement (other than agreements with sales agents
containing revenuc sharing agreements or arrangements) entered into with
any Person;

(iv)  any Contract for the acquisition, disposition, merger or sale or similar
transaction involving any business or material assets (including
intcllectual Property) of the Company, other than for Contracts that have
been consummated as of the date of this Agreement for aggregate
consideration under such agreement of less than $75,000 and for which the
Company have no continuing indemnification, “earn-out” or other
material or contingent obligations;

(v) any collective bargaining agreements, memoranda or understandings,
settlements or other labor agreements with any union or labor organization
applicable to the Company, its Affiliates or their employees;

26

(((H14000054028 3)))



2363471-7

{vi)

(vii)

(viii)

(ix)

(xii)

(xiii)

{xiv)

(xv)

(((H14000054028 3)))

any Contract that obligates the Company to make any capital commitment
or expenditure, individually or in the aggregate, in excess of $75,000;

any employment, bonus, retention, severance or other similar agreement
which (x) contains a change of control, or ““golden parachute™ provision or
(y) that otherwise provides for base salary or base compensation in any
fiscal year that is equal to or greater than $75,000;

any Contract which is performed (in whole or in part) outside of the
United States, where a party that is a natural person to the agreement is not
a United States citizen, or where all or a portion of the agreement is
subcontracted (o a natural person that is not a United States citizen;

any Contract to which the Company is a party or by which they or any of
its assets are bound and which involves consideration or other obligations
in excess of $75,000 annually;

all broker, dealer, manufacturer’s representative, distributor, franchise,
agency, and consulting Contracts;

all Contracts involving the payment of royalties or other amounts pavable
by the Company calculated based upon the revenues or income of the
Company or income or revenues related to any product of the Company
(other than Contracts involving compensation in connection with the sale
and distribution of any product of the Company entered into in the
ordinary course of business);

any Contract containing (A) most favored nation, exclusive rights, or
minimum purchase requirements in favor of any third party, (B) any right
of first refusal or first offer or (C) any provision that limits the ability of
the Company to (x) compete or operate in any line of business, or with any
Person or entity, or in any market or geographic area or during any period
of time or (y) acquire or scll any product, assets or services or otherwise
develop or distribute any technology (excluding license limitations
contained in inbound licenses which limitations are of the type ordinarily
included in commercial licenses);

any Contract abligating the Company to pay a minimum royalty, fee or
other payment regardless of usage or purchase;

any Contract obligating the Company (A) to purchase or otherwise obtain
a product or scrvice exclusively from any Person or (B) sell or provide uny

product or service cxclusively to any Person;

all Contracts that result in any person or entity holding a power of attornev
from the Company that relates to the Company or its business;
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(xvi) any Contract providing for indemnification, contribution or any guaranty
other than any indemnities contained in Contracts for the purchase, sale or
license of products or services in the ordinary course of business and 1hat
arc materially consistent with past practice pursuant to the Company’s
standard forms, in the form made available to Parent;

(xvii) any Contract cntered into since December 31, 2009, or for which the
Company has any ongoing obligations or potential Liabilities, to settle or
compromise any Action, or any Action threatened in writing, other than
(A) releascs entered into with former employees or independent
contractors of the Company which do not contain cash settlements in
excess of $20,000 or (B) settlements of accounts payable in the ordinary
course of business consistent with past practice for cash amounts paid
prior to December 31, 2012 which do not exceed, individually or in the
aggregate, $20,000;

(xviii) all Contracts with such suppliers where costs of goods or services
purchased are over $75,000 for the 12-month period ending on December
31,2012

(xix) any Contract o which any Related Person, or any of their immcdiate
family members, is a party or has an interest in, whether directly or
indirectly, other than employment, compensation and benefit
arrangements for services as an officer or employee thereof (each, a
“Related Person Contract™);

(xx) any Contracts that purport to bind third-parties who were not Aftiliates ol
the Company on the original date of such Contract, but that becomc
Affiliates after the date of such Contract;

(xxi) any Contract rclating to the marketing or advertising of any products or
scervices of the Company in an amount exceeding $75,000 individually;

(xxii) any Contract that is or would be required to be filed by the Company as a
“Material _Contract™ with the SEC pursuant to Item 601(b)iv) of
Regulation S-K or disclosed by the Company in a Current Report on I'orm
8-K; and

(xxiii) any Contract that commits the Company to enter into any of the foregoing.

Scction 4.18  Intellectual Property Rights.

(a) Section 4.18(a)(i) of the Company Disclosure Schedule sets forth a list of all
United States and foreign patents and patent applications, trademark and scrvice
mark registrations and applications, internet domain name registrations and
applications and copyright (and mask works) registrations and applications owned
by, regisicred, recorded, assigned, to be assigned, or filed in the name of the
Company (“Registered Company Intellectual Property Rights™), specifying as to
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each item, as applicable (i) the nature of the item, including the title, (ii) the
applicant or owner(s) of the item, (iii) the jurisdiction in which the item is issued
or registercd or in which an application for issuance or registration has been filed,
(iv) the issuance, filing, registration or application numbers and dates, (v) the
prosecution status, and (vi) any assignor or assignee, if applicable. The Company
is current in the payment of all registration, maintenance and renewal fees with
respect to the Registered Company Intellectual Property Rights. The Company
has filed all affidavits, responses, recordations, certificates and other documents
and taken all currently or previously required actions for the purposes of
registering, maintaining, perfecting and renewing the Registered Company
Intellectual Property Rights. Section 4.18(a)(ii) of the Company Disclosure
Schedule sets forth a list of all licenses, sublicenses and other Contracts or
permissions under which the Company-is a licensee or distributor of or otherwise
is authorized to use any Intellectual Property Rights of a third Person or under
which the Company otherwise obtains Intellectual Property Rights (other than (A)
shrink wrap licenses or other similar licenses for commercial off-the-shelf
software that is not material to the Company’s business with an aggregate license
fee of $5,000 or less which are not required to be listed, (B) licenses to Embedded
Software, and (C) implied licenses to trade secrets contained in nondisclosure
agreements and other confidentiality agreements (“Inbound Licenses™). Section
4.18(a)(iii) of the Company Disclosure Schedule sets forth a list of all Contracts
or permissions under which the Company has granted to a third Person any
license or sublicense to any Company Intellectual Property (other than Contracts
with custemers containing nonexclusive licenses or sublicenses granted in the
ordinary course of business pursuant to the Company’s standard form of customer
agreement and excluding implied licensees to trade secrets contained in
nondisclosure agreements) (“Outbound Licenses™). With respect to the preceding
Inbound Licenses and OQutbound Licenses, there are no pending disputes
regarding such Contracts, and correct and complete copies of all such lisied
Contracts have been provided to Parent,

The Combany owns, free of all Liens other than Permitted Liens, or has valid and
cnforccable Inbound Licenses 1o, all right, title and interest in, all of the

- Intellectual Property Rights that are currently used in the conduct of the

Company’s business, The Company is not infringing, misappropriating or
otherwise violating, and have never infringed, misappropriated or otherwise
violated, any Inteltectual Property Right of any Person, and the conduct of the
business of the Company when conducted in substantially the same manner afier
the date hereof, will not infringe, misappropriate or otherwise violate any
Intellectual Property Right of any Person. No Action has been filed, commenced,
been brought, or is pending against the Company, or is threatened in writing by
any third Person against the Company with respect to any Intellectual Property
Rights or Technology that have been in the past or are currently owned, licensed,
distributed or used by the Company in the operation of its business as conducted
in the past or as currently conducted (“Company IP_Claim™), including any
Company [P Claim that alleges that the operation of any such business by the
Company infringes, misappropriates, impairs, dilutes or otherwise violates the
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Intellectual Property Rights of any Person, and to the Knowledge of the
Company, there are no grounds for the same, and the Company is not subject to
any oulstanding injunction, judgment, order, decree, ruling, charge, settlement, or
other dispute involving any third Person’s Intellectual Property Rights. To the
Knowledge of the Company, no Person has infringed, misappropriatcd or
otherwisc violated, or is infringing, misappropriating or otherwise violating, any
Intellectual Property Rights owned by the Company and the Company has not
brought any Action or threatened in writing any Company IP Claims against any
Person. Subject to the Contracts containing nonexclusive license rights granted
by thc Company in the ordinary course of business which have been made
available to Parent, the Company solely and exclusively owns all right, title and
interest (including the sole right to enforce) in and to the Company Intellectual
Property owned or purported to be owned by the Company, and has not
exclusively licensed any such Company Intellectual Property to any Person. No
funding, facilities, or personnel of any Governmental Entity or any public or
private university, college, or other educational or research institution were used,
directly or indirectly, 1o develop or create, in whole or in part, any Company
[ntellectual Property owned or purported to be owned by the Company.

The Company has madc and does make commercially reasonable efforts to
maintain and protect the Company Intellectual Property Rights owned and
purported to be owned by the Company. Without limiting the preceding sentence,
each current and former employee, consultant and contractor who developed any
part of any Company Product or other material Company Intellectual Property on
behalf of the Company has executed an agreement (i) that conveys or obligates
such Person to convey to the Company any and all right, title and interest of such
Person in and to the Intellectual Property Rights developed by such Person in
connection with such Person’s employment or engagement on behalf of the
Company, (ii} as to works created in the course of such Person’s emplovment
with or engagement on behalf of the Company, that acknowledges that the works
are “works for hire” or otherwise assigning to the Company all such Person’s
rights, title and intercst in such works, and (iii) that otherwise protects the
confidentiality of Technology and Intefiectual Property Rights of the Company,
including the trade secrets of the Company, each in a form substantially similar
to, or with provisions with substantially similar legal effect as the provisions of,
the forms attached to Scction 4.18(c) of the Company Disclosure Schedule.

The Company has (i} complied in all material respects with its published privacy
policics and internal privacy policies and guidelines (ii) complied in all material
respects with all applicable laws relating to data privacy, data protection and data
security, including with respect to the collection, storage, transmission, transfer
(including cross-border transfers), disclosure and use of personal and business
information (including personally identifiable information of employces,
contractors, and third Persons who have provided information to Company); and
(iii) taken commercially reasonable measures with respect to the protection of
personal and business information against loss, damage, and unauthorized acccess,
use, modification, or other misusc. There has been no material loss, damage, or
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unauthorized access, use, modification, or other misuse of any such information
by Company (or any of its employees or, 10 the Knowledge of the Company.
contractors). The execution, delivery and performance of this Agreement and the
consummation of the Transactions complies with Company’s privacy policies in
all material respects with all applicable laws relating to privacy and data security
(including any such laws in the jurisdictions where the applicable information is
collecied by Company).

Neither the execution, delivery and performance of this Agreement, nor the
consummartion of the Transactions, nor any Contracts to which Company is a
party or otherwise bound prior to the Effective Time, will cause or require (or
purports to cause or require) the Surviving Corporation, Parent or any of its
Affiliates to (i) grant to any Person any license, covenant not to sue, immunity or
other right with respect to or under any Intellectual Property Rights of Parent or
any of its Affiliates; or (ii) be obligated to pay any royalties or other amounts, or
offer any discounts, to any Person (except, in each of (i) and (ii), other than, with
respect to Surviving Corporation, such royalties, other amounts, discounts,
licenses, covenants not to sue, immunities or other rights that Company would
have had to pay, offer or grant had this Agreement not been entered into and the
Transactions not been consummated, and in each case, excluding any Contracts
cntered by Parent or any of its Affiliates immediately prior to the Effective Time.

Section 4.18(f) of the Company Disclosure Schedule contains (i) a complete and
accurate list of all Open Source Software that is incorporated into, integrated or
bundled with, linked to or otherwise used by the Company in the development of
any Company Product, (ii) a general description of the manner in which any Open
Source Software is incorporated into, integrated or bundled with, linked to, used
in the development or compilation of, or otherwise used in or with any Company
Product, and (iii) the license terms (and version, if applicable) under which such
Open Source Software is licensed or otherwise obligated (excluding, however,
with respect 1o (i), (i) and (iii), any Open Source Software that is incorporated
into, integrated into or bundled with any Embedded Software by a third party
without identifying the presence of any such Open Source Software to Company).
The Company has complied with all Open Source Software license terms
applicable to the Company Products, and the Company has not used Open Source
Software in a manner that would under the applicable Open Source Software
license terms, with respect to any Company Product, (i) require its disclosure or
distribution in source code form, (i) require the licensing thereof for the purpose
of making derivative works, or (iit) impose any restriction on the consideration to
be charged for the distribution thereof.

The computer, information technology and data processing systems, facilities and
services used by the Company are reasonably sufficient for the existing needs of
the Company, including as to capacity, and ability to process current peak
volumes in a timely manner. To the Knowledge of the Company, there is no
failure, breakdown or continued substandard performance of any Sofiware,
hardware, networks, communications facilities, platforms and related systems and
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services used by the Company 1o provide the Company Products that has caused a
material disruption or interruption in or to the operation of the business of
Company that remains unresolved. The Company has taken commercially
reasonable steps and implemented commercially reasonable safeguards designed
to protect any such systems under the possession or control of the Company from
any disabling codes or instructions, spyware, trojan horses, worms, viruses or
other software routines that permit or cause unauthorized access to, or
unauthorized disruption, impairment, disablement, or unauthorized destruction of,
Software, data or other materials.

Scction 4.19  Anti-takcover Law Inapplicable: No_Rights Plan. The Company Board has
approved this Agreement and the Transactions, and such approval is sufficient to render
inapplicable to the Transactions any anti-takeover restrictions contained in any anti-takeover or
similar statute or regulation of any jurisdiction which applies or purports to apply to any such
transactions.  No “fair price,” “moratorium,” “control share acquisition” or other similar anti-
takeover statute or regulation, including Section 0902 of the FBCA, is, or at the Effective Time
would be, applicable to the Shares or the Transactions. The Company does not have in cffect
any stockholder rights plan or similar device or arrangement, commonly or colloquially known
as a “poison pill” or “anti-takeover” plan or any similar plan, device or arrangement and the
board of directors of the Company has not adopted or authorized the adoption of such a plan,
device or arrangement.

LRI T4

Section 4.20  Advisors® Fees.

(2) Except for Craig-Hallum Capital Group LLC (the *Company Financial Advisor™)
and Frank Kavanaugh, special advisor to the Special Committee, there is no
investment banker, broker, finder, financial advisor or other intermediary that has
been retained by or is authorized to act on behalf of the Company that is entitled
10 any fee from the Company (including, after the consummation of the Merger,
from Parent or Merger Sub) in connection with the consummation of the
Transactions. True, correct and complete copies of all agreements between the
Company and the Company Financial Advisor concerning this Agreement and the
Transactions have been made available to Parent.

{b) Scction 4.20(b) of the Company Disclosure Schedule sets forth a true and correct
statement of the amount of expenses incurred by the Company and payable 10 the
Company Financial Advisor and Frank Kavanaugh as of the Closing.

Scction 4.21  Opinion of Financial Advisor. The Company Financial Advisor has delivercd to
the Company Board its opinion dated the date hereof, to the effect that, as of the date of the
opinion, the consideration to be paid to the holders of the Company’s common stock in
connection with the Merger is fair to the Company’s stockholders, from a financial point of
vicw, subject to the qualifications and assumptions contained therein, which are customary for a
transaction of this nature. The Company has been advised that the Company Financial Advisor
will permit the inclusion of its opinion in its entirety and, subject to prior review and consent by
the Company Financial Advisor, a reference to its opinion in the Proxy Statement, and has made
available to Parent a copy of such opinion.
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Section 4.22  Cerlain lLoans and Other Transactions. Except as set forth in Section 4.22 of the
Company Disclosure Schedule, the Company does not have outstanding, and have not arranged
anv outstanding, “cxtensions of credit” to directors or executive officers within the meaning of
Section 402 of the Sarbanes-Oxley Act. To the Knowledge of the Company, no Related Person,
other than in its capacity as a director, officer or employee of the Company, (i) is involved,
dircetly or indirectly, in any material business arrangement or other material relationship with the
Company (whether wrilten or oral), (ii) directly or indirectly owns, or otherwise has any right,
title, interest in, to or under, any material property or right, tangible or intangible, that is uscd by
the Company, or (iii) is engaged, dircctly or indirectly, in the conduct of the business in which
the Company is engaged. In addition, to the Knowledge of the Company, no officer or employee
of the Company is an officer or employee of, or has an ownership interest in; any Person that has
any contractual arrangements or is a supplier to the Company, or that competes with the business
the Company in any market presently served by the Company (except for ownership of less than
one percent of the outstanding capital stock of any corporation that is publicly traded on any
recognized stock exchange or in the over-the-counter market). Each Related Party Contract is
immediately cancetlable and terminable by the Company without any obligation or liability of
the Company.

Scction 4.23  Insurance.  Section 4.23 of the Company Disclosure Schedule sets forth afi
insurance policies maintained by the Company (the “Company Insurance Policies™). All of the
Company Insurance Policies are in full force and effect. The Company is not in material breach
or default, and the Company has not taken any action or failed 1o take any action which, with
notice or the lapse of time, would constitute such a breach or default, or permit termination of
any of the Company Insurance Policies. No written notice of cancellation or termination has
been received by the Company with respect to any such Company Insurance Policy other than as
15 customary in connection with renewals of cxisting Company Insurance Policies, and the
Company has no Knowledge of any threatened termination of, premium increase with respect to,
or material alteration of coverage under, any of the Company Insurance Policies.

Section 4.24  Substantial Customers and Suppliers.

(a) Substantial Customers. Section 4.24(a} of the Company Disclosure Schedule
containg a true and correct list of all the customers of the Company with sales, 1o
or through such customers, or who have made payments to the Company,
exceeding either $75,000 for the 12-month period ending on December 31, 2012
or $50,000 for the 9-month period ending on September 30, 2013 and indicating
the dollar amount of sales with respect to each such customer during such period.

(b) Substantial Suppliers. Section 4.24(b) of the Company Disclosure Schedule lists
the supplicrs of the Company where cost of goods or services over either $75,000
purchased for the 12 month period ending on December 31, 2012 or $50,000 for
the 9-month period ending on September 30, 2013; provided, that the Company
shall not be required pursuant to Section 4.17(a)(xviii) (Contracts and
Commitments) to make available to Parent any Contracts with suppliers where
costs of goods or services purchased are below $750,000 for the 12-month period
ending on December 31, 2012,
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() Except as set forth in Section 4.24(c} of the Company Disclosure Schedule, since
December 31, 2011 no such customer described in Section 4.24(a) (Substantial
Customers) or supplier described in Section 4.24(b) (Substantial Suppliers) above
has (i) cancelled, ceascd or materially reduced its purchases from, its referrals. or
sales or provision of services to; the Company or otherwise materially and
adverscly modify its rclationship with the Company (whether related to payment,
price, reduction in reterrals or otherwise), (ii) 10 the Knowledge of the Company,
tntends 1o, or threatens to. cancel, cease, materially reduce such purchases,
referrals or sales or provision of services or otherwise materially and adverscly
modily its relationship with the Company (whether related to payment, price,
reduction in referrals or otherwise) or (iii) to the Knowledge of the Company,
been threatened with bankruptcy or insolvency, or is reasonably likely to become,
otherwisc unable to purchase goods or services from, or make referrals to, the
Company consistent with past custom and practice.

Sccuion 4.25  Complete Copies of Materials. Except as disclosed in the Company Disclosure
Schedule. the Company has made available to Parent true and complete copies of each document
listed, or required to be listed, in the Company Disclosure Schedule. The books and records of
the Company made available to Parent for inspection are true, complete and correct in all
malerial respects.

Section 4.26  Proxy Statement. The Proxy Statement will not, at the date it is first mailed to the
stockholders of the Company, contain any untrue statement of a material fact or omit to state any
material fact required to be stated therein or necessary in order to make the statements therein, in
light of the circumstances under which they are made, not misleading. The Proxy Statement will
comply as to form in ail material respects with the requirements of the Exchange Act and the
rules and regulations promulgated thercunder.

Scction 4.27  Full Disclosure. To the ‘Knowledge of the Company, no representation or
warranty contained in this Agreement, and no statement contained in any document, certificale
or schedule furnished to Parent or any of its representatives pursuant to this Agreement, contains
any untrue statement of a material fact, or omits or will omit to state any material fact required to
be stated therein or necessary, in light of the circumstances under which it was made, 10 make
the statements herein or therein not misleading.

Article §

REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB

IExcept as disclosed in the disclosure schedule (the “Parent Disclosure Schedule™) delivered by
Parent to the Company prior to the exceution of this Agreement (which schedule sets forth items
of disclosure with specific reference to thé particular section or subsection of this Agreement to
which the information in the Parent Disclosure Schedule relates; provided, however, that,
notwithstanding anything in this Agrcement to the contrary (i) any information set forth in onc
scction of the Parent Disclosure Schedule will be deemed to apply to each other section or
subsection of this Agreement if and to the extent it is reasonably apparent on the face of such
disclosed information (without reference to any document(s) referenced therein) that such
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disclosure applies to such other representations and warranties; (ii) the inclusion of an item in
such Parent Disclosure Schedule as an exception to a representation or warranty will not be
deemed an admission that such item represents a material exception or material fact, event or
circumstlance or that such item has had, or could have, a Parent Material Adverse Effect), Parent
and Merger Sub jointly and severally represent and warrant to the Company as follows:

Scction 5.1 Organization and Quatification. Each of Parent and Merger Sub is a corporation
or limited liability company duly incorporated or organized, as applicable, validly existing and in
good standing under the laws of the state of its incorporation and has the requisite corporate
power and authority to own, lease and operate its assets and properties and to carry on its
business as it is now being conducted. Each of Parent and Merger Sub is in good standing in
cach jurisdiction in which the properties owned, leased or operated by it or the nature of the
business conducted by it makes such qualification necessary, except where the failure to be so
qualified and in good standing would not prevent or delay the consummation of the Transactions.

Section 5.2 Authority: Non-Contravention; Approvals.

() Parent and Merger Sub have full corporate power and authority to enter into this
Agreement and to consummate the Transactions. This Agreement and the
Transactions have been approved by the respective boards of directors of Parent
and Merger Sub and by Parent as the sole stockholder of Merger Sub and no other
corporate proceedings on the part of Parent or Merger Sub are necessary 1o
authorize the execution and delivery of this Agreement and the consummation by
Parent and Merger Sub of the Transactions. This Agreement has been duly
executed and delivered by Parent and Merger Sub and, assuming the due
authorization, execution and delivery thereof by the Company, constitutes a valid
and legally binding agreement of Parent and Merger Sub enforceable against each
of them in accordance with its terms, except as such enforcement may be limited
by (i) bankruptcy, insolvency, reorganization, moratorium or other similar laws
affecting or relating to enforcement of creditors’ rights generally, and (ii) gencral
cquitable principles.

{h) The execution and delivery of this Agreement by each of Parent and Merger Sub
and the consummation by each of Parent and Merger Sub of the Transactions do
not (i) violate, conflict with or result in a breach of, (ii) constitute a default (or an
cvent which, with notice or lapse of time or both, would constitute a delault)
under, (iii) result in the termination of, (iv) accelerate the performance required by
Parent or any of its Affiliates under, (v) result in a right of termination or
acccleration under, (vi) give rise to any obligation to make payments or provide
compensation under, (vii) result in the creation of any Lien upon any of the
propertics or assets of Parent or Merger Sub under, or (viii) give rise to any
obligation 1o obtain any third party consent or provide any notice to any Pcrson
under, any of the terms, conditions or provisions of (A) the respective charters,
bylaws, partnership agreements, trust declarations, or other similar organizational
instruments of Parent or the Merger Sub, or (B) any statute, law, ordinance, rule,
regulation, judgment, decree, order, injunction, writ, permit or license of any
court or Governmental Entity applicable to Parent or the Merger Sub or any of
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their respective properties or asscts, or (C} any material note, bond, morigagc,
indenture, deed of trust, license, franchise, permit, concession, contract, lease,
partnership agreement, joint venture agreement or other instrument, obligation or
agreement ol any kind to which Parent or the Merger Sub is now a party or by
which Parent or Merger Sub or any of their respective properties or assets may be
bound or affected, except with respect to clauses (B) and (C), such triggering of
payments, Liens, cncumbrances, filings, notices, Permits, authorizations,
consents, approvals, violations, conflicts, breaches or defaults which would not
prevent or delay the consummation of the Transactions.

(c) Except as set forth in Section 5.2(c) of the Parent Disclosure Schedule, no
declaration, filing or registration with, or notice to, or authorization, consenl or
approval of, any Governmental Entity is necessary for the execution, delivery or
performance of this Agreement by the Parent of the Transactions except for (i)
(A) applicable requirements, if any, of the Securities Act, the Exchange Act, state
securitics or “blue sky™ laws, (B) the filing with the SEC of the Proxy Statement
or (C) the filing of thc appropriate merger documents as required by the FBCA, or
(ii) where the failurc to make such declaration, filings or registration or
notifications 1o obtain such authorization, consents would not (x) prevent or delay
consummation of the Transactions, (y) otherwise prevent performance by Parcnt
of its obligations under this Agreement, or (z) have a Parent Material Adverse
L ffect.

Section 3.3 Litigation. There arc no (i} claims, suits, actions or proceedings pending against
Parent or any of its Affiliates, or (ii) to the knowledge of the Parent, threatened claims, suits,
actions or proceedings against Parent or any of its Affiliates, in each case which, would prevent
or delay the consummation of the Transactions. Neither Parent nor any of its Affiliates is subject
to any judgment, decrce, injunction, rule or order of any court, governmental department,
commission, agency, instrumentality or authority, or any arbitrator, which would prevent or
delay the consummation of the Transactions.

Scciion 5.4 Solvency. Assuming (i) satisfaction of the conditions in Section 7.1 (Conditions
to the Obligations of Each Party) and Section 7.2 (Conditions to the Obligations of Parent and
Merger Sub), (ii) the accuracy of the representations and warranties of the Company set forth in
this Agrcement and (iii) any estimates, projections or forecasts of the Company have been
prepared in good faith based upon assumptions that were and continue to be reasonable, and alicr
giving cftect 1o the Transactions contemplated by this Agreement, including the payment of the
merger consideration as provided herein, Parent and its Subsidiaries (on a consolidated basis)
will be Solvent as of the Effective Time and immediately after the consummation of the Closing.
For the purposes of this Agreement, the term “Solvent” when used with respect to any Person,
means that, as of any date of determination, (a) the amount of the *fair saleable value” of the
asscts of such Person will, as of such date, exceed the sum of (i) the value of all liabilities of such
Person, as of such date, as such quoted terms are generally determined in accordance with
applicable laws governing determinations of the insolvency of debtors, and (ii) the amount that
will be required to pay the probablc liabilities of such Person, as of such date, on its existing
debts as such debts become absolute and mature, (b) such Person will not have, as of such date,
an unreasonably small amount of capital for the operation of the businesses in which it is
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engaged, and (¢} such Person will be able to pay its liabilities, as of such date as they mature. For
purposes of this definition, “not have an unreasonably small amount of capital for the operation
of the businesses in which it is engaged” and “able to payv its liabilities, as of such date as they
mature™ means that such Person will be able to generate enough cash from operations, asset
dispositions or refinancing, or a combination thereof, to meet its reasonably foresecable
obligations as they become due.

Scction 5.5 Financing. Parent has immediately available funds sufficient 1o consummate the
Transactions, including payvment of all fees and expenses payable by Parent and Merger Sub in
connection with the transactions contemplated by this Agreement,

Section 5.6 Parent Information, None of the information supplied or to be suppiied by Parent
or Merger Sub for inclusion or incorporation by reference in the Proxy Statement, on the date it
is filed with the SEC, will contain any untrue statement of a material fact or omit to state any
material fact required o be stated therein or necessary in order to make the statements therein, in
light of the circumstances under which they are made, not misleading. Notwithstanding the
foregoing, Parent and Merger Sub make no representation or warranty with respect to any
information supplied by the Company or any of its representatives on behalf of the Company

“which is contained or incorporated by reference in the Proxy Statement.

Section 5.7 Merger Sub. True and complete copies of the constituent documents of Merger
Sub. cach as in effect as of the date of this Agreement, have previously been made available 10
the Company. The authorized capital stock of Merger Sub, as of the dale hereof, consists of
1.000 shares of common stock, of which 1,000 shares are issued and outstanding. Parent is the
legal and beneficial owner of all of the issued and outstanding shares of Merger Sub. Mecrger
Sub was recently formed by Parent solely for the purpose of engaging in the Transactions.
Except as contemplated by this Agreement, Merger Sub does not hold, and has not held, any
malerial assets, has not incurred any material liabilities, and has not carried on any business
aclivities other than those contemplated by this Agreement.

Section 5.8 No Ownership of Capital Stock. Neither Parent nor any Affiliate of Parent
(including Merger Sub) owns any Company Common Stock or other securities of the Company.

Section 5.9 Other Agreements or Understandings. Parent has disclosed to the Company all
Contracts, arrangements or understandings (and, with respect to those that are written, Parent has
furnished to the Company correct and complete copies thereof) between or among Parent or any
Affiliate of Parent, on the one hand, and any officer or director of the Company or any person
that, to the Knowledge of Parent, owns five percent (5%) or more of the shares of the Company’s
capital stock, on the other hand.

Article 6
COVENANTS

Section 6.1 Conduct of Business. During the period from the date of this Agreement and
continuing until the Lffective Time, except as expressly contemplated by this Agreement and
except as specifically set forth in Section 6.1 of the Company Disclosure Schedule, the Company
will (i) conduct its business in the ordinary course and in accordance with past practices, (ii)
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timely file Company Reports with the SEC in compliance with the rules and regulations set forth
in the Securities Act and the Exchange Act, (iii) pay its debis, liabilities and Taxes when due, in
each case except with respect to those being contested in good faith by appropriate proceedings
and (iv) take no action that would prohibit or materially impair or delay the ability of either the
Company or Parent ot any of Parent’s Subsidiaries to obtain any necessary approvals of any
Governmental Entity required for the Transactions or to consummate the Transactions. During
the period from the date of this Agreement to the Effective Time, except as expressly
contemplated by this Agreement and cxcept as specifically set forth in Section 6.1 of the
Company Disclosure Schedule, the Company will use its commercially reasonable efforts to
maintain and preserve intact its business organization and material business relationships and
retain the services of its officers and key employees.

Section 6.2 Company Forbearances. During the period from the date of this Agreement to the
Effective Time, except as set forth in Section 6.2 of the Company Disclosure Schedule and
cxceept as expressly contemplated by this Agreement, the Company will not do any of the
following without the prior written consent of Parent, which consent shall not be unreasonably
withheld, conditioned or delayed:

(a) Organizational Documents; Quistanding Securities and Dividends. (i) Amend or
propose to amend its Articles of Incorporation or Bylaws (or other organizational
documents) of the Company, including by operation of law, (ii) split, combine,
subdivide, reclassify, purchase, redeem or otherwise acquire the outstanding
securities, capital stock, options, warrants, calls, commitments, convertible
securitics, Indebtedness or other securities of the Company, or (iii) declare,
authorize, set aside, make or pay any dividend or other distribution (whether in
cash, stock, property or otherwise) with respect to the capital stock or securitics of
the Company. :

(b) Actions with Respect to Securities. Issue, grant, deliver, sell, pledge, disposc of
or otherwise cncumber, or authorize or agree to issue, grant, deliver, sell, pledge,
dispose of or otherwise encumber, any shares or securities of, or any options,
warrants, calls, commitments, convertible securities, or rights of any kind to
acquire any shares or sccurities of, the Company, or any debt or equity securities
convertible into, exchangeable for or exercisable for, shares or securities of the
Company, or enter into or amend any Contract, agreement, commitment or
arrangement with respect to any of the foregoing, except the issuance of Shares
pursuant to the exercise of the outstanding Company Stock Options set forth on
Scction 4.2(c} of the Company Disclosure Schedule.

(€) Capital Expenditures and Other Actions. (i) Incur or otherwisc become liable
with respect 1o, or amend, any Indebtedness or guaranty the obligations or
liabilitics of any other Person, (ii) redeem, purchase, acquire or offer to purchase
or acquire any shares of its capital stock, any of its securities or any options,
warrants or rights to acquire any of its capital stock, any of its securities or any
security convertible into or exchangeable for its capital stock, (iii) incur or
beeome responsible for capital expenditures or any obligations or liabilitics in
respect thereof, or enter into leases for equipment or other capital asscts,
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individually or in the aggregate or incur any liabilities or expenses outside the
ordinary course of business, consistent with past practice, (iv) other than in the
ordinary course of business, sell, lease, license, pledge, dispose of or otherwise
transfer, or encumber, any assets (including any Company Intellectual Property),
securilies, properties, interests or business of the Company, (v) loan, advance
funds or make any investment in or capital contribution to any other Person, (vi)
discharge or satisfy any Lien or pay any obligation or liability (whether accrued,
absolute, contingent or otherwise), except for (A) in accordance with the terms of
such Lien, obligation or liability, or (B) current liabilities incurred in the ordinary
course of business, or (vii) make any direct or indirect acquisition of all or a
portion of any entity or business (including through merger, consolidation, equity
or asscl purchase or similar transaction) or enter into any agreement with respect
thereto;

Liguidation. Dissolution and Other Actions. Enter into any plan of completc or
partial  liquidation,  dissolution, —merger, consolidation, restructuring,
recapitalization or other reorganization of the Company (other than the
Transactions);

Corporate _Structure.  Alter, through merger, liquidation, reorganization,
restructuring or any other fashion, its corporate structure (other than the
Transactions);

Sales, Liens and Other Actions. Enter into (i) any sale, lease or license or suffer
1o exist any Lien (except for Permitted Liens) in respect of any of its assets, other
than (A} Liens securing inter-company Indebtedness, (B) sales or dispositions of
property or inventory in the ordinary course of business consistent with past
practice, (C) leases and licenses of property with a term of less than one (1) year
in the ordinary course of business consistent with past practice, and (D) salcs,
leases or licenses with respect to immaterial assets, or (ii) any sale, lease, license
or other arrangements providing for exclusivity with respect to any Company
Intellectual Property;

New Lincs of Business: Company Products. Enter into any new line of business
or materially change or discontinue or announce any material change or
discontinuance to the Company Products;

Certain_Actions with Respect to Customers. (1) enter into, amend or modify in
any material respect or terminate any Contract of the type described in Section
4.17(a)(v), Section 4.17(a)(vi}, Section 4.17(a)(xiii), Section 4.17{(a)(xiv), Section
4.17(a)(xv), Section 4.17(a)}(xxi), or Section 4.17(a)(xxii) (Contracts and
Commitments), (2) enter into any Contract set forth on Section 4.4(b) of the
Company Disclosure Schedule or that would be required to be set forth on Section
4.4(b) of the Company Disclosure Schedule to ensure the accuracy thereof if it
had been-centered into on the date of this Agreement or modifying a contract in a
manner that would require the contract to be set forth on Section_4.4(b) of the
Company Disclosure Schedule if it had been so modified on the date of this
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Agreement, or (3) enter into, amend, modify any Contract set forth on Seclion
4.135, Section 4.19, or Section 4.20 of the Company Disclosure Schedule or that
would be required to be sct forth on Section 4.13, Section 4.19, or Section 4.20 of
the Company Disclosure Schedule to ensure the accuracy thereof if it had been
entered into on the date of this Agreement;

Accounting Methods and Principles. Except to the extent required by changes
following the date of this Agreement (including changes adopted prior to, but
become effective following, the date of this Agreement) to GAAP or applicable
Law, change any of the Company’s accounting controls, policies, praciices,
methods or principles;

Certain Tax-Related Actions. Except as required by law or as is consistent with
past practice, make or change any Tax election, change any annual Tax
accounting period, adopt or change any method of Tax accounting, extend or
waive any applicable statute of limitations with respect to Taxes, file any
amended Tax Returns, enter into any closing agreement in respect of any Tax
claim, audit or assessment, or surrender any right to claim a Tax refund, offset or
other reduction in Tax {iability if such election, adoption, change, amendment,
agreement, settlement, surrender, consent or other action would have the effcet of
materially increasing the Tax liability of the Company for any period ending after
the Closing Date or malcrially decreasing any Tax attribute of the Company
existing on the Closing Date;

Employment and Other Arrangements. (i) Grant any severance, retention or
termination pay to, or amend any existing severance, retention or termination
arrangement with, any current or former director, officer, employee, consultant, or
advisor, (ii) increase or accelerate the payment or vesting of, benefits payable
under any existing severance, retention or termination pay policies or employment
agrecments, (iii) enter into or amend any employment, consulting, deferred
compensation, change-of-control, indemnification or other similar agreement with
any director, officer, consultant or employee, (iv) establish, adopt or amend
(except as required by applicable law) any collective bargaining agreement,
commission, bonus, profit-sharing, thrift, pension, retirement, post-retirement
medical or life insurance, retention, deferred compensation, compensation, stock
option, restricted stock or other benefit plan or arrangement covering any present
or former director, officer, employee, consultant or advisor, or any beneficiaries
thercol, (v) increase the compensation, commission, bonus or other bencfits
payable Lo any director, officer, employee, consultant or advisor, (vi) terminate
any cmployee or demote any officer or other member of the Company’s
management, (vii) promote any employee of the Company or (viii) hirc any
cmployee;

Pavments 1o Related Persons. Make any payments to, or for the benefit of, any

Related Person or enter into, or amend or modify in any respect or terminate, any
Related Person Contract;
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Litigation, Initiate, scitle or compromise or enter into any settlement or cross-
ficense agrecment as they may relate, directly or indirectly, to any claims,
obligations or litigation; provided, however, that with respect to claims solely for
monetary damages, that do not relate to the Transactions, that have not been
brought by a customer or Governmental Entity, and that would not otherwisc be
material to the Company, the Company may pay $50,000 individually and
$150,000 in the aggrepate for the settlement of all such claims (but shall not agrec
10 any other terms, remedics or obligations in connection with such settlement).

Material Contracts. Without limiting the other restrictions in this Section 6.2
(Company Forbearances), enter into, amend or modify in any respect or terminate
any Material Conitract (including any Contract that would have been a Material
Contract if it had been entered into on the date of this Agreement) other than in
the ordinary course of business consistent with past practice, or otherwise waive,
release or assign any rights, claims or benefits of the Company under any Material
Contract (including any Contract that would have been a Material Contract if it
had been entered into on the date of this Agreement);

Revalvation of Assets. Revalue any of its assets (whether tangible or intangiblc),
including writing ofT notes or accounts receivable, settle, discount or compromise
any accounts reccivable, or reverse any reserves other than in the ordinary course
of business and consistent with past practice;

Real Propertv. Enter into any agreement to purchase or sell any interest in real
properly, grant any sccurity interest in any real property, enter into any lease,
sublease, license or other occupancy agreement with respect to any real property
or alter, amend, modify, violate or terminate any of the terms of any Leases;

Acquisitions. Acquire, or agree to acquire by merging or consolidating with, or
by purchasing any asscts or equity securities of, or by any other manner, any
business or corporation, partnership, association or other business organization or
division thercof, or other acquisition or agreement to acquire any assets or any
equity securities that arc material, individually or in the aggregate, to the business
of the Company;

Joint Ventures, Stratesic Partnerships and Alliances. Enter into any Contract with
respect to any joint venture, strategic partnership or alliance;

Creation of Subsidiarics. Create any subsidiary of the Company;

Employee Repres¢ntations and Communications. Make any representation or
issue any communications to employees that are inconsistent with this Agreement
or the transactions contemplated hereby, including any representations regarding
offers of employment, compensation, benefits or other arrangements with or from,
the Company, Parent or any of Parent’s Subsidiaries;

Representations and Warranties. Knowingly take any action that would resuit in
any of the representations and warranties of the Company herein to become
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untrue such that the condition set forth in Section 7.2(a) (Representations and
Warrantics) could not be satisfied; or

Agreements with Respect to Foregoing Actions. Enter into or authorize an
agreement with respect to any of the foregoing actions, or commit to take any
action to effect any of the foregoing actions.

Control of Operations. Nothing contained in this Agreement will give Parent,

directly or indirectly. the right to control or direct the Company’s operations prior to the
Eftective Time. Prior to the Effective Time, the Company will exercise, consistent with the
terms and conditions of this Agreement, complete control and supervision over its operations.
Notwithstanding anything to the contrary set forth in this Agreement, no consent of Parent shall
be required with respect to any matter set forth in Section 6.2 (Company Forbearances) or
elscwhere in this Agreement to the extent that the requirement of such consent would constitute a
maicrial violation of applicable law.

Scelion 6.4

{a)

23031717

Solicitation by Company.

Go-Shop. Notwithstanding anything to the contrary contained in this Agreement,
during the period beginning on the date of this Agreement and continuing until
11:59 p.m. (New York time) on the 30™ calendar day after the date of this
Agreement (the “Go-Shop Period End Date™), the Company and its
Represensatives shall have the right, under the direction of the Special Committce,
to (i) initiate, solicit and encourage any inquiry or the making of any proposal or
offer that constitutes an Acquisition Proposal, including by providing information
(including non-public information and data) regarding, and affording access to the
business, properties, assets, books, records and personnel of, the Company to any
Person pursuant to an Acceptable Confidentiality Agreement; provided that the
Company shall promptly (and in any event within forty-eight (48) hours) make
available to Parent any material non-public information concerning the Company
that is provided to any Person given such access that was not previously made
available 1o Parent, and (i) engage in, enter into, continue or otherwise participate
in any discussions or negotiations with any Persons or group of Persons with
respect 1o any Acquisition Proposals and cooperate with or assist or participate in
or facilitate any such inquiries, proposals, discussions or negotiations or any effort
or attempt 1o make any Acquisition Proposals. No later than one (1) Business Day
after the Go-Shop Period End Date, the Company shall provide to Parent (x) a
written list of all Persons from whom the Company received, after the date hereof
and prior to the Go-Shop Period End Date, an Acquisition Proposal that the
Company Board determines (after consultation with independent financial
advisors and outside legal counsel and upon recommendation thereof by the
Special Committee) is bona fide and constitutes, or would be reasonably expected
to result in, a Superior Proposal (each, a “Go-Shop Excluded Party™), (v) an
unredacted copy of any such Acquisition Proposal made in writing (including
copies, with such redactions as may be required in order to comply with
confidentiality obligations, of any financing commitments relating thereto, which
shall include any fee letters), and (z) a written summary of the material terms of
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any Acquisition Proposal not made in writing (including any financing
commitments relating thereto, which shall include any fee letters).
Notwithstanding the comimencement of the obligations of the Company under
Section 6.4(b), from and after the Go-Shop Period End Date, the Company may,
until 11:59 p.m. (New York time) on the fifteenth (15 day following the Go-
Shop Period End Date (the “Cut-Off Date™), continue to engage in the activities
described in clauses (i) through (v) of Section 6.4(b) with respect to an
Acquisition Proposal submitted by a Go-Shop Excluded Party on or before the
Go-Shop Period End Date (and not subsequently withdrawn), including with
respect to any amended or revised proposal submitted by such Go-Shop Excluded
Party on or before the Cut-Off Date (but not a withdrawn Acquisition Proposal);
provided, however, that, only in the case of clauses (iii) and (v) of Section 6.4(b)
below, the obligations in Section 6.4(c), Section 6.4(d) and Section 6.4(¢) shall
apply at all times to all Acquisition Proposals of any Go-Shop Excluded Party.

No Solicitation or Negotiation. Except as permitted by Section 6.4(d) (Certain

Permitted  Actions) and Section 6.4(e) (Change in Recommendation;
Termination), from the Go-Shop Period End Date until the Effective Time, or if
carlicr, the termination of this Agreement in accordance with its terms, the
Company agrees that it will not, and it shall use its reasonable best efforts to cause
cach of its officers, directors and employees to not, and the Company shall direct
any other Representatives of the Company to not, and shall not knowingly permit
any other Representative of the Company to, directly or indirectly, (i) solicit,
initiate, seck or knowingly facilitate or encourage, or take any action to solicit,
initiate, seek or knowingly facilitate or encourage, the making by any Person
(other than Parent and its Subsidiaries) of any inquiry, expression of interest,
proposal or offer that constitutes or would reasonably be expected to lead to any
Acquisition Proposal, (i1} enter into, participate in, or maintain any discussions or
negotiations with any Person relating to, in furtherance of an inquiry with respect
to, or to obtain, an Acquisition Proposal, (iii) approve, recommend or accept, or
cnter into any agreement, understanding or arrangement with respect to, or
relating to (whether binding or nonbinding), any Acquisition Proposal, (iv)
furnish to any Person other than Parent any non-public information that would
reasonably be expected to be used for the purposes of formulating any inquiry,
cxpression of interest, proposal or offer relating to an Acquisition Proposal or (v)
submit any Acquisition Proposal (other than the Merger) or any matter related
thereto to the vote of the stockholders of the Company. Subject to Section 6.4(d)
(Certain Perimitted Actions) and Section 6.4(¢) (Change in Recommendation;
Termination), from and after the Go-Shop Period End Date, the Company shall,
and shall cause its Representatives to, immediately cease and terminate any and
all activitics or discussions or negotiations with any party or partics with respect
to any Acquisition Proposal. Nothing in this Section 6.4 {(Solicitation by
Company) shall preclude the Company or any of its Representatives from
contacting alier the datc of this Agreement any such party or parties solely for the
purposc of complying with the provisions of the last sentence of this Section
0.4(b) (No Solicitation or Negotiation) and prior to the Approval Time, if the
Company has reccived a bona fide written offer that is an Acquisition Proposal
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after the cxecution of this Agreement that did not result from a violation or breach
of this Scction 6.4 (Solicitation by Company) and that contained ambiguities
regarding the material terms of such Acquisition Proposal, the Company may
contact the Person who delivered such Acquisition Proposal to the Company and
request that such Person clarify the material terms pursuant 10 such Acquisition
Proposal, but shall not conduct or enter into discussions or negotiations regarding
the Acquisition Proposal. The Company shall promptly request each Person that
has herctofore executed a confidentiality agreement in connection with its
consideration of an Acquisition Proposal, if any, to return or destroy, to the extent
provided pursuant to the applicable confidentiality agreement, all confidential
information, documents and materials heretofore furnished to such Person by or
on behalf of the Company.

Notice. The Company agrees that it will {i) notify Parent promptly orally and in
writing of (and in any cvent within forty-eight (48) hours after the Company’s or
its Representative’s receipt) of, and shal! provide Parent with twenty-four (24)
hours prior notice (or such lesser prior notice as is provided to members of the
Company Board) of any meeting of the Company Board at which it is reasonably
expected that the Company Board would consider, any inquiry, expression of
interest, proposal or offer relating to an Acquisition Proposal (including any
modification thereto), or any request for information that would reasonably be
expected 10 lead to an Acquisition Proposal, that is received by the Company or
any of its Representatives from any Person (other than Parent) from and after the
Go-Shop Period End Date, including in such description the identity of the Person
from which such inquiry, expression of interest, proposal, offer or request for
information was received (the “Other Interested Party”) and shall keep Parent
informed on a prompt basis as to the status of and any material developments
regarding any such proposal; and (ii) keep Parent reasonably informed of the

-status and terms of any Acquisition Proposal or potential Acquisition Proposal

and the discussions and negotiations relating thereto and promptly provide to
Parent the material terms and conditions of any such Acquisition Proposal or
potential Acquisition Proposal. Without limiting the foregoing, the Company
shall promptly (and in any event within forty-eight (48) hours) notify Parent
orally and in writing if the Company determines to begin providing information or
to engage in discussions or negotiations concerning an Acquisition Proposal
pursuant to Section 6.4(d) (Certain Permitted Actions). The Company shall not,
after the date of this Agreement, enter into any confidentiality agreement that
would prohibit it from providing such information to Parent.

Certain Permitted Actions. Notwithstanding Section 6.4(b} (No Solicitation or
Negotiation) and Section 6.4(c) (Notice) or any other provision of this Agreement
lo the contrary, at any time following the Go-Shop Period End Date and prior to
the Approval Time, if (i) the Company receives an unsolicited bona fide offer that
is an Acquisition Proposal from a third party, (ii) neither the Company nor any of
its Representatives shall have directly or indirectly violated or breached any of the
provisions sct forth in Scction 6.4(b) (No Solicitation or Negotiation), Scction
6.4(c) (Notice) or Section 6.6(a) (Company Stockholders Meeting), in a manner
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that resulted in the submission.of such Acquisition Proposal, (iii) the Company
Board determines in good faith, after consultation with its financial advisors and
outside counsel and upon recommendation of the Special Committee, that such
Acquisition Proposal constitutes, or is reasonably likely to lead to, a Superior
Proposal, and (iv) afier consultation with its outside counsel, the Company Board
determines in good faith that such action is necessary to comply with its fiduciary
dutics to the stockholders of the Company under applicable Law, the Company
Board may (directly or through the Company’s Representatives) (A) furnish non-
public information with respect to the Company to the Person who made such
proposal, and (B) participate in negotiations regarding such proposal; provided
that the Company (x) shall not, and shall not allow any of its Representatives 1o,
disclose any non-public information to such Person without first entering into an
Acceptable Confidentiality Agreement and (y) shall promptly provide to Parent or
fts Representatives any material non-public information concerning the Company
provided to such other Person which was not previously provided to Parent.

Change in Recommendation; Termination. Notwithstanding Section 6.4(b} (No
Solicitation or Negotiation) and Section 6.4(c) (Notice), if the Company reccives
an offcr that is an Acquisition Proposal that has not been withdrawn and that did
not result from a breach of the provisions of Section 6.4 (Solicitation by
Company) or Section 6.6(a) (Company Stockholders Meeting) and that the
Company Board of Directors determines in good faith, after consultation with
outside counsel and its financial advisors and upon recommendation by the
Special Committee, constitutes a Superior Proposal, after giving effect to all of
the adjustments to the terms of this Agreement that may be offered by Parent
(including pursuant to clause (ii) below), the Company Board may at any time
prior to the Approval Time, if the Company Board determines in good faith, afier
consullation with outside counsel and upon recommendation by the Special
Commitice, that such action is necessary to comply with the fiduciary duties owed
by the Company Board to the stockholders of the Company under applicable Law,
(x) effect a Change in Recommendation with respect to such Superior Proposal or
{y) terminate this Agreement to enter into a definitive agreement with respect 1o
such Superior Proposal; provided, however, that the Company shall not terminate
this Agrecement pursuant to the foregoing clause (y), and any purported
termination pursuant to the foregoing clause (y) shall be void and of no force or
cffect, unless in advance of or concurrently with such termination the Company
complies with the provisions of Section 8.3 (Termination Payments; Expense
Reimbursement); and provided further that the Company Board may not make a
Change in Recommendation pursuant to the foregoing clause (x) or terminalte this
Agreement pursuant 1o the foregoing clause (y) unless:

(i) the Company shall have provided prior written notice to Parent, at lcast
four (4) Business Days in advance (the “Notice Period™), of the
Company’s intention to take such action with respect to such Superior
Proposal (it being understood that the delivery of such notice and any
amendment or update thereto and the determination to so deliver such
notice, update or amendment shall not, by itself, constitute a Change in
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Recommendation), which notice shall specify the material terms and
conditions of such Superior Proposal (including the identity of the party
making such Superior Proposal), and shall have contemporancously
provided a copy of the relevant proposed transaction agreements with the
party making such Superior Proposal, including the definitive agrecment
with respect to such Superior Proposal (the “Alternative Acquisition

Agrecment™); and

{ii) prior to effecting such Change in Recommendation or terminating this
Agrecment to entering into a definitive agreement with respect to such
Superior Proposal, the Company shall, and shall cause its Representatives
to, during the Notice Period, negotiate with Parent in good faith (10 the
extent Parent desires to negotiate) in an attempt to mutually agree upon
such adjustments in the terms and conditions of this Agreement so that
such Acquisition Proposal ceases to constitute a Superior Proposal. In the
event of any material revisions to the Superior Proposal, the Company
shall be required to deliver a new written notice to Parent and to comply
with the requirements of this Section 6.4(e) (Change in Recommendation;
Termination) with respect to such new written notice; provided that the
Notice Period for any subsequent notice shall be shortened from four (4)
Business Days to three (3) Business Days.

Permitied Disclosures. Nothing contained in this Section 6.4 (Solicitation by the
Company) shall be deemed to prohibit the Company, the Company Board, the
Special Committee or any other committee of the Company Board from (i)
complying with its disclosure obligations under U.S. federal or state Law with
regard to an Acquisition Proposal, including taking and disclosing to its
stockholders a position contemplated by Rule 14d-9, Rule 14e-2(a) or liem
1012(a) of Regulation M-A promulgated under the Exchange Act or other
applicable Law (or any similar communication to stockholders in connection with
the meking or amendment of a tender offer or exchange offer), or (ii) making any
“stop-look-and-listen” communication to the stockholders of the Company
pursuant to Rule 14d-9(f) under the Exchange Act (or any similar
communications to the stockholders of the Company), in each case if, in the good
faith judgment of the Special Committee, after consultation with outside legal
counscl, failure to so disclose would violate applicable Law, it being understood
and agreed that, for purposes of this Agreement, a factually accurate public
statement by the Company that describes the Company’s receipt of an Acquisition
Proposal and the operation of this Agreement with respect thereto, or any “stop-
look-and-listen™ communication by the Company Board pursuant to Rule 14d-9(f)
of the Exchange Act, shall not constitute a Change in Recommendation; provided,
however, that all actions taken or agreed to be taken by the Company, the
Company Board, the Special Committee or any other committee of the Compuny
Board shall comply with the provisions of this Section 6.4 (including the
provisions related to a Change in Recommendation) .
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Actions bv Certain Other Persons. The Company agrees that if any of the
Company’s or its officers, directors or employees take, or if any stockholder
owning of record or beneficially (alone or together with its Affiliates) more than
10% of the outstanding Company Common Stock takes, any action or inaction
that would constitute a breach of this Section 6.4 (Solicitation by Company) if
taken by the Company, such action or inaction shall be deemed to be a breach of
this Agrecement by the Company.

Regulatory and Governmental Matters.

Without limiting Section 6.3 (Control of Operations), the parties will cooperate
with cach other and use their respective reasonable best efforts to obtain all
Required Governmental Approvals including any Consents, Permits,
authorizations, orders and approvals of any third person or Governmental Entity
that may be or become necessary for its execution and delivery of, and the
performance of its obligations pursuant to this Agreement and will cooperate ully
with the other party in promptly seeking to obtain all such Consents, Permits,
authorizations, orders and approvals.

Promptly following exccution of this Agreement, Parent and Company shall cach
use their rcasonable best efforts to file or cause to be filed all applications and
notices with the Florida Department of Health and any other Governmental Entity
that are neccssary or appropriate for approval of the transfer of control or the
assignment of the Permits relating to the respective businesses of the Company as
currently conducted or the obtaining of new Permits necessary to operatc the
business of the Company as currently conducted, including after giving effect 10
the Transactions (the “Required Approvals™) as well as any prior actions of the
Company that would require the approval of, or notice to, the Florida Department
of Health or any other Governmental Entity (the “Additional Approvals”, and
together with the Required Approvals, the “Approvals™. The Approvals shall
includc all of the consents and approvals set forth on Sectipn 6.5 of the Company
Disclosurce Schedule. The Company shall promptly use reasonable best efforts to
furnish information to Parent and assist Parent as it may reasonably request in
connection with the preparation of the filings with respect to the Approvals. The
Company and Parent agree that they will consult and cooperate with each other
with respect to the obtaining of all Approvals as well as all other Consents of the
Florida Department of Health, necessary to consummate the Transactions. Lach
of the Company, Parent and Merger Sub shall cooperate with the other party and
use rcasonable best ctforts to prosecute or cause to be prosecuted all such
applications to a favorable conclusion, and shall work with the other party to filc
or cause to be filed all Approvals. Without limiting the generality ol the
foregoing, the Company and Parent shall, without limitation: (i) promptly notify
each other of, and if in writing furnish each other with copies (or, in the casc of
oral communications, advise each other orally), of any material communications
from or with the Florida Department of Health with respect to the Approvals or
the Transactions under this Agreement; (ii} permit each other to review and
discuss in advance, and consider in good faith the views of each other in
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connection with, any proposed written or oral communication with the Florida
Deparument of Health with respect to the Approvals or the Transactions under this
Agreement; (iii) use rcasonable best efforts not to participate in any meeting with
the Florida Department of Health with respect to the Approvals or the transactions
contemplated by this Agreement unless they consult with each other in advance
and, to the cxtent permitted by such Governmental Entity, give each other the
opportunity (o attend and participate therein; (iv) furnish each other with advance
copies of all material correspondence, filings and communications (and
memoranda setting forth the substance thereof) between it and the Florida
Department of Heaith with respect to the Approvals or the Transactions under this
Agreement; and (v) furnish each other with such necessary information and
rcasonable assistance as the other may reasonably request in connection with its
preparation of necessary filings or submissions of information to the Florida
Department of Health. No party shall take or cause to be taken any Action before
with the Florida Department of Health which is inconsistent with or intended 1o
delay Action on such applications or consummation of the Transactions. The
Company shall pay the applicable filing fees with respect to the applications
sceking all Approvals and all other applicable Consents. Each of the Company
and Parent shall bear its own costs associated with the preparation and submission
of such filings.

Each of Parent and the Company will, upon request, furnish to the other all
information concerning itself, its Subsidiaries (in the case of Parent), directors,
officers and stockholders and such other matters as may be reasonably necessary
or advisable in connection with the Proxy Statement or any other statement, filing,
notice or application made by or on behalf of the Company, Parent or any of
Parent’s Subsidiarics to any Governmental Entity in connection with the
Transactions.

The Company agrees and acknowledges that, notwithstanding anything to the
contrary in this Agrecment, in connection with any filing or submission required,
action to be taken or commitment to be made by the Company, Parent, or any of
Parent’s Subsidiaries to consummate the transactions contemplated by this
Agreement, the Company shall not, without Parent’s prior written consent, and
Parent and its Subsidiaries shall not be required to, sell, hold separate, divest, or
dispose of or commit to any sale, holding separate, divestiture or disposal of or
enter into any voting trust arrangement, hold separate arrangement or similar
arrangement, with respect to any securities, businesses, product lines, or asscts of
the Company, or take any other action or commit to take any action that would
limit the Company’s, Parent’s or any of Parent’s Subsidiaries’ freedom of action
with respect to, or their ability to retain any of, the securities, businesses, product
lines or assets of the Company, or otherwise litigate any matter related to the
foregoing.
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Proxy Statement; Company Stockholders Meeting.

Company Stockholders Meeting. Subject to Section 6.6(c) (Preparation of Proxy
Statement) or unless this Agreement has been terminated pursuant to Articlc 8,

the Company shall take all actions in accordance with applicable Law, the
Company’s Articles of Incorporation and Bylaws and the rules of the NASDAQ
Stock Market to duly call, give notice of, convene and hold a meeting of its
stockholders {including any adjournment or postponement thereof, the “Company
Stockholders Meeting”™) for the purpose of obtaining the Required Company
Stockholder Approval, as soon as reasonably practicable after the SEC confirms
that it has no further comments on the Proxy Statement. Notwithstanding
anything to the contrary contained in this Agreement, the Company in its sole
discretion may adjourn or postpone the Company Stockholders Meeting (i) with
Parent’s consent, (i) to the extent necessary (o ensure that any required (as
determined by the Company Board in good faith after consultation with outside
legal counsel) supplement or amendment to the Proxy Statement is provided to
the stockholders of the Company within a reasonable amount of time in advance
of the Company Stockholders Meeting; (iii) if as of the time for which the
Company Stockholders Meeting is originally scheduled (as set forth in the Proxy
Statement) there are insufficient shares of Company Common Stock represented
(cither in person or by proxy) 1o constitute a quorum necessary to conduct the
business of the Company Stockholders Meeting; (iv) the Company has provided a
written notice to Parent pursuant to Section 6.4(e) (Change in Recommendation;
Termination) and thc deadline contemplated by Section 6.4(e) (Change in
Recommendation; Termination) with respect to such notice has not been reached;
or (v) to allow additional solicitation of votes in order to obtain the Required
Company Stockholder Approval. Subject to the right of the Company Board of
Directors 1o make a Change in Recommendation in accordance with Section
6.4(¢) (Change in Recommendation; Termination), the Company Board of
Directors shall recommend adoption of this Agreement by its stockholders at the
Company Stockholders Meeting and shall take all reasonable lawful action to
solicit such adoption of this Agreement. Notwithstanding any Change in
Recommendation, unless this Agreement has been terminated pursuant to and in
accordance with Article 8, this Agreement shall be submitted to the Company’s
stockholders for the purpose of obtaining the Required Company Stockholder
Approval. The Company shall, upon the reasonable request of Parent, advisc
Parent during the last seven (7) Business Days prior to the date of the Company
Stockholders Meeting, as to the aggregate tally of the proxies received by the
Company with respect 1o the Required Company Stockholder Approval.

Record Datc. The Company shall establish a record date for purposes of
determining stockholders entitled to notice of and vote at the Company
Stockholders Meeting (the “Record Date™) that is within five (5) Business Days
following the date the SEC confirms that is has no further comments on the Proxy
Statement and approximately thirty-five (35) days prior to the date of the
Company Stockhoelders Meeting. Once the Company has established the Record
Date, the Company shall not change such Record Date or establish a diffcrent
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record date for the Company Stockholders Meeting without the prior written
consent of Parent, unless required to do so by applicable Law or the Company’s
Bylaws. In the event that the date of the Stockholders Meeting as originally
called is for any rcason adjourned or postponed or otherwise delayed. the
Company agrees that unless Parent shall have otherwise approved in writing, it
shall implement such adjournment or postponement or other delay in such a way
that the Company does not establish a new Record Date for the Company
Stockholders Meeting, as so adjourned, postponed or delayed, except as required
by applicable Law or the Company’s Bylaws. Without the prior written consent
of Parent, the adoption of this Agreement shall be the only matter (other than
procedural matters) that the Company shall propose to be acted on by the
stockholders of the Company at the Company Stockholders Meeting.

Preparation of Proxy Stalement. As promptly as reasonably practicable (but in
any event within five (5) Business Days) after the Go-Shop Period End Date (or
such earlier date as the Company determines in its sole discretion), subject to the
receipt from Parent and Merger Sub of the information described in the third
sentence of this Section 6.6(c) (Preparation of Proxy Statement), the Company
shall prepare and file with the SEC the Proxy Statement, and each of the
Company and Parent shalt use its reasonable efforts to respond as promptly as
practicable to any comments of the SEC with respect thereto. Subject to Scction
6.4(e) (Change in Recommendation; Termination), the Proxy Statement shall
include the Company Board Recommendation. Parent and Merger Sub shall
promptly furnish to the Company all information concerning Parent and Merger
Sub required to be set forth in the Proxy Statement or reasonably requested by the
Company for inclusion therein. Each of Parent and Merger Sub shall promptly
correct any information provided by it for use in the Proxy Statement if and to the
extent that such information shall have become false or misleading in any material
respect and 10 correct any material omissions therein. The Company shall notify
Parent promptly of the receipt of any comments from the SEC or its staff and of
any request by the SEC or its staff for amendments or supplements to the Proxy
Statement or for additional information and shall make available to Parent copies
of all correspondence between the Company and the SEC or its staff with respect
to the Proxy Statement. If at any time prior to receipt of the Required Company
Stockholder Approval there shall occur any event that should be set forth in an
amendment or supplement to the Proxy Statement, the Company shall promptly
prepare and mail to its stockholders such an amendment or supplement. The
Company shall cooperate with and provide Parent and its counsel a reasonable
opportunity to review the Proxy Statement prior to its being filed with the SEC
and shall provide Parcnt and their counsel a reasonable opportunity to review ail
amendments and supplements to the Proxy Statement and all responscs to
requests for additional information prior to their being filed with, or sent to, the
SEC. The Company shall give reasonable and good faith consideration to any
comments made by Parent or its counsel. The Company shall use its reasonable
efforts to cause the definitive Proxy Statement to be mailed to the Company’s
stockholders as promptly as practicable (but in any event within ten (10) Business

50

(((H14000054028 3)))



(c)

Section 0.7

(a)

(b)

23631717

(((H14000054028 3)))

Days) after the SEC confirms that it has no further comments on the Proxy
Statcment,

Voting by Parent and Merger Sub. Parent and Merger Sub shall cause all shares
of the Company Common Stock owned by Parent, Merger Sub or any of their
subsidiaries to be voted in favor of the adoption of this Agreement.

Agreement to Cooperate.

Cooperation, Subject to the terms and conditions herein provided, each of the
parties hereto shall use its reasonable best efforts to take, or cause to be taken, all
action and to do, or cause to be done, all things necessary, proper or advisable
under applicable laws to consummate and make effective the Transactions. Prior
to the Effective Time, the Company shall use its reasonable best efforts, and
Parent and Merger Sub shall use their reasonable best efforts to cooperate and
assist the Company, to obtain all consents of any third parties that may be
necessary for the consummation of the Transactions. Prior to the Effective Time,
the Company shall deliver to Parent (i) a certificate of the Secretary of’ the
Company, dated as of the Closing Date certifying and attaching: (A) the
resolutions adopted by the Company Board and the Company Stockholders to
authorize this Agreement and the Transactions, in each case, in the form provided
to Parcnt prior to the date of this Agreement, (B) if applicable, the resolutions
adopted by the Company Board of Directors terminating the 401(k) Plans in
accordance with this Agreement; and {C) the incumbency and signatures of the
officers of the Company executing this Agreement and the other agreements,
instraments and other documents executed by or on behalf of the Company
pursuant to this Agrecement or otherwise in connection with the transactions
contemplated hereby; and (ii) an affidavit stating that the Company is not, and has
not becn during the applicable period described in Section 897(c)(1)(A)ii) of the
Code, a *United States real property holding corporation.” dated as of the Closing
Date and in form and substance as required under Treasury Regulation Scction
1.897-2(h).

Third Party Notices and Consents. In furtherance and not in limitation of Section
0.7(a) (Cooperation), the Company shall, unless instructed to do otherwise by
Parent, deliver all neccssary notices, and shall use reasonable best efforts to obtain
all consents, modifications, waivers and approvals, in each case, of any partics to
any Contracts to which the Company is a party as are required in connection with
the Mcrger in order 1o ensure that all such Contracts remain in full force and
effect from and after the Effective Time in accordance with their respective terms
and to preserve all rights of, and benefits to, Parent and the Surviving Corporation
under such Contracts from and after the Effective Time and Parent and Mcrger
Sub shall use their reasonable best efforts to cooperate and assist the Company in
furtherance of the forgoing. AIl such notices, consents, modifications, waivers
and approvals shall be in a form and substance reasonably acceptable to Parent.
In the event that the other parties to any such Contract, including any lessor or
licensor of any Leascs, conditions its grant of a consent, waiver or approval
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(including by threatening to exercise a “recapture” or other termination right)
upon or otherwise required in response to a notice or consent request relating to
this Agrecment, the pavment of a material consent fee, “profit sharing” payment
or other consideration, including material amendment or materially increased rent
payments or other pavments under the Contract or the provision of material
additional security (inctuding a guaranty), the Company shall not make or commit
to make any such payment or provide any such consideration without Parent’s
prior written consent,

Access to Information.

Access 1o _Information. Upon reasonable notice and subject to applicable law
relating to the exchange of information, the Company will afford to the officers,
employces, accountants, counsel and other Representatives of Parent, reasonable
access, during normal business hours during the period prior 1o the Effeclive
Time, to all its offices, properties, books, Contracts, commitments and records
(which the parties agree may be afforded in whole or in part through electronic
means), other than, subject to the requirements of Section_6.4, any such matlers
that relate to the negotiation and execution of this Agreement, or to transactions
potentially competing with or alternative to the Transactions or proposals from
other parties relating to any competing or alternative transactions, and instruct the
employees, counsel and financial advisors of the Company to cooperate with
Parent in its investigation of the Company; provided, that Parent and its
Representatives shall conduct any such activities in such a manner as not to
interfere unreasonably with the business or operations of the Company. In
furtherance, and not in limitation for the forgoing, during such period, the
Company will make available to Parent (i) to the extent not publicly available, a
copy of cach report, schedule, registration statement and other document filed or
received by it during such period pursuant to the requirements of federal securities
laws or federal or state laws applicable to such party (other than reports or
documents that such party is not permitted to disclose under applicable law), and
(i) all other information concerning its business, properties and personnel as
Parent may reasonably request. Notwithstanding the foregoing, Parent shall not
have access to personnel records of the Company relating to individual
performance or evaluation records, medical histories or other sensitive

- information that in the Company’s good faith opinion, afier consultation with

outside counsel, the disclosure of which would reasonably be expected to subject
the Company to the risk of liability.

Substitute Arrangements: Notice and Cooperation, Without limiting the terms of
Section 6.4 (Solicitation by Company), notwithstanding the foregoing, none of the
Company, Parent or any of Parent’s Subsidiaries will be required to provide
access to or to disclose information where (i) such access or disclosure would in
the Company’s good faith opinion after consultation with outside legal counsel,
result in the loss of the aitorney-client privilege of such party or contravene any
law or binding agreement entered into prior to the date of this Agreement or (ii)
the Company, on the one hand, and Parent or any of its Subsidiaries, on the other
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hand, arc adverse parties in a litigation and such information is reasonably
pertinent thereto unless required by the rules of discovery. The Company will usc
its reasonable best cffort to make appropriate substitute arrangements to permit
reasonable disclosure under circumstances in which the restrictions of clausc (i)
of the preceding sentence apply. Whenever any event occurs that is required Lo be
set forth in an amendment or supplement to the Proxy Statement, the Company or
Parent, as the case may be, will promptly inform the other party of such
occurrence and cooperate in filing with the SEC and/or mailing 1o the
stockholders of the Company of such amendment or supplement, in each case as
promptly as practicable,

(c) Confidentiality,  All information provided to Parent and its representatives
pursuant o this Section 6.8 (Access to Information) shall be subject to the
Confidentiality Agreement. The Confidentiality Agreement shall remain in full
force and effect until the Closing and, if this Agreement is terminated, such
Confidentiality Agreement shall continue in accordance with its terms,

Section 6.9  Expenses and Fees. Lxcept as provided in Section 8.3 (Termination Payments;
Expense Reimbursement) and Section 8.4 (Parent Termination Fee), all costs and expenses
incurred in connection with this Agreement and the Transactions shall be paid by the party
incurring such expenses, whether or not the Transactions are consummated. Expenses incurred in
connection with the filing, printing and mailing of the Proxy Statement sha!l be shared equally
by Parent and the Company; provided, however, that Parent shall not be required to pay morc
than $100,000 if prior to the Approval Time the Company Board effects a Change in
Recommendation (whether or not permitted to do so under the terms of this Agreement).

Section 6.10  Public Statements. The Company, on the one hand, and Parent and Merger Sub.
on the other hand, agree that, except as set forth in Section 6.4 (Solicitation by Company), from
the date hereof through the Closing Date, no public release or announcement concerning the
Transactions shall be issued or made by or on behalf of any party without the prior consent of the
other party or partics (which consent shall not be unreasonably withheld, conditioned or
delayed), except (i) as such release or announcement may be required by law or the rules or
regulations of any applicable United States securities exchange, in which case the party required
to make the release or announcement shall allow the other party or parties reasonable time to
comment on such relcase or announcement in advance of such issuance; provided, however, that
the Company shall not be required 10 provide to Parent any such opportunity to review or
comment in connection with the receipt and existence of an Acquisition Proposal and matiers
related thereto or a Change in Recommendation.

Section 6,11  Emplovee Matters.

(a) For all purposes (including purposes of vesting, eligibility to participate and lcvel
of benefits) under the employee benefit plans of Parent and its Subsidiaries
providing benefits to any Continuing Employees after the Effective Time (the
“New Plans™), Parent and its Subsidiaries shall take all reasonable best efforts
actions required so that each Continuing Employee shall, subject to applicable law
and applicable tax qualification requirements, be credited with his or her years of
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service with the Company and its predecessors before the Effective Time, to the
same cxlent as such Continuing Employee was entitled, before the Effective
Time, 1o reccive credit for such service under any similar Company employce
benefit plan in which such Company Employee participated or was eligible to
participale immediately prior to the Effective Time and Parent and its Subsidiaries
shall take all reasonable best efforts required to waive any applicable waiting
periods under the employee benefit plans of Parent and its Subsidiaries providing
benefits to any Continuing Employees after the Effective Time; provided, that the
foregoing shall not apply with respect to benefit accrual under any defined benefit
pension plan or to the extent that its application would result in a duplication of
beneflts; provided, however, that Parent agrees, in any event, to provide service
credit for cach Continuing Employee for vacation accrual, regardless of'the ¢fforts
standard set in this sentence.

Parent hereby acknowledges that a “change of control” (or similar phrase) within
the mcaning of the Company Stock Option Plans and Company Plans, as
applicable, will occur at or prior to the Effective Time, as applicable.

The Company shali not communicate in writing to groups of current or former
Company employees, regarding any matters discussed in this Section 6,11
(Employee Matters) without the consent of Parent, such consent not o be
unreasonably withheld, delayed or conditioned and to be rendered promptly. The
Company will use its rcasonabie best effort to cause its officers and the members
of the Company Board not to make any formal, oral communications to groups of
current or former Company employees that are inconsistent with the provisions of
this Section 6.1 1 (Employce Matters).

If requested by Parent, the Company shall provide Parent with access to, and the
opportunity to meet with and provide offer letters to, each employee of the
Company designated by Parent, The Company shall not disclose the terms of
such oflfer letters to any employees of the Company other than the executive
officers of the Company.

Nothing in this Section 6.11 (Employee Matters) shall confer any third party
beneficiary rights on any Person, including any Company Employee.

From the date hereof to the later of (x) the Closing Date and (y) if this Agreement
is terminated pursuant to Article 8 hereof, the first anniversary of such date of
such termination, Parent shall not, with respect to any individual who is as of the
date hereof, or during the term of this Agreement is, an employee of the
Company, (i) encourage, induce, attempt to induce, solicit or attempt to solicit,
any employee of the Company to leave his or her employment with the Company,
or (ii) except where the restriction in this clause (ii) would be prohibited by
applicable Law, hire or attempt to hire any employee of the Company. A
responsc to a general solicitation will not be a violation of this Section 6.11(f)
(Employce Matters) so long as such general solicitation is not designed to target
any emplovee or group of employees of the Company.

54

(({H14000054028 3)))



(((H14000054028 3)))

Scetion 6.12  Notification of Certain Matters. Each of Parent, Merger Sub and the Company
agrees to give prompt notice to each other of any event which occurrence or failure to occur
would reasonably be likely to cause any of the conditions set forth in Article 7 not 10 be satisfied:;
provided, however, that the delivery of any notice pursuant to this Section 6.12 (Notification of
Certain Matters) shall not limit or otherwise affect the remedies available hereunder 1o the party
receiving such notice. No disclosure after the date hereof of an inaccuracy of any representation
and warranty made in this Agreement (whether pursuant to this Section 6.12 (Notification of
Certain Matters) or otherwise) shall supplement or amend the Company Disclosure Schedule or
the Parent Disclosure Schedule, as the case may be, or affect any representation or warranty
made herein, From the date of this Agreement until the Effective Time, the Company shall
promptly notify Parent of (i) any actions, suits, claims or proceedings commenced against the
Company relating to or involving this Agreement or the transactions contemplated hereby and
(i) any change, circumstance, fact, event or effect constituting, or that could reasonably be
expected to constitute, a Company Material Adverse Effect.

Scction 6,13 Directors and Officers Indemnification and Insurance

() Indemnification. Without limiting any additional rights that any director, officer,
or trustee or fiduciary under or with respect to any empioyee benefit plan (within
the meaning of Section 3(3) of ERISA) may have under any indemnification
agreement or under the Company’s Articles of Incorporation as of the date of this
Agreement, its Bylaws as of the date of this Agreement, the Tail Policies, or this
Agreement, from and after the Effective Time, Parent shall, and shall causc the
Company and the Surviving Corporation (the “Indemnitors™) to, jointly and
scverally: (i) indemnify and hold harmless each Person who is at the date hereof
or during the period {rom the date hereof through the Effective Time serving as a
director, officer, or employee of the Company or served as an officer, director or
cmployee of any Affiliate of the Company if such service was both at the request
and for the benefit of the Company (each, an *Indemnified Party” and,
collectively, the “Indemnified Parties”) to the fullest extent authorized or
permitted by applicable law, as now or hereafter in effect, in connection with any
Claim and any judgments, fines, penalties and amounts paid in settlement
(including all interest, assessments and other charges paid or payablc in
connection with or in respect of such judgments, fines, penalties or amounts paid
in settlement) resulting therefrom, in each case, to the same extent provided in the
Company’s Articles ot Incorporation and its Bylaws, in each case, as of the datc
of this Agreement, or any indemnification agreement made available to Parent
and sct forth on Section 6.13(a) of the Company Disclosure Schedule, as in cffcet
on the date of this Agreement and disclosed to Parent, and (ii) promptly pay on
behalf of or, within twenty (20) days after any request for advancement, advance
to each of the Indemnified Parties, to the fullest extent authorized or permitted by
applicable law, as now or hereafter in effect, any Expenses incurred in defending,
serving as a witness with respect to or otherwise participating in any Claim in
advance of the final disposition of such Claim, including payment on behall ol or
advancement to the Indemnified Party of any Expenses incurred by such
Indemnificd Party in connection with enforcing any rights with respect to such
indemnification and/or advancement, in each case without the requirement of any
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bond or other security, in each case, to the extent permitted under applicable law,
1o the same extent provided in the Company’s Articles of Incorporation and its
Bylaws, in cach case, as of the date of this Agreement, and disclosed to Parent,
Notwithstanding anything to the contrary herein, prior to making any payment or
advance in respect of indemnification obligations set forth in this Section 6.13(a)
(Indemnification), the Person who is requesting such indemnification or advance
shall agree to execute an undertaking in customary form to repay such payments
or advances if it is ultimately determined that such Person is not entitled 1o
indemnification. No Indemnified Person shall settle, compromise or consent to
the entry of any judgment in any threatened or actual Claim for which
indemnification could be sought by an Indemnified Party hereunder unless Parent
consents in writing to such settlement, compromise or consent, such consent not
o be unrcasonably withheld, delayed or conditioned. As used in this Section

- 6.13(a) (Indemnification): (A) the term “Claim” means any threatened, asserted,
pending or completed Action, whether instituted by any party hereto, any
Governmental Entity or any other party, whether civil, criminal, administrative.
investigative or other, including any arbitration or other alternative dispute
resolution mechanism, arising out of or pertaining to the fact that the Indemnitied
Party is or was a director, officer, or employee of the Company or any employec
benefit plan (within the meaning of Section 3(3) of ERISA) or any other person at
or prior to the Effective Time at the request of the Company, and (B) the term
“Expenscs” means reascnable attorneys’ fees and all other reasonable costs,
cxpenses and obligations (including experts’ fees, travel expenses. court costs,
retainers, transcript fecs, duplicating, printing and binding costs, as well as
telecommunications, postage and courier charges) reasonably paid or incurred in
connection with investigating, defending, being a witness in or participating in
(including on appeal), or preparing 1o investigate, defend, be a witness in or
participale in, any Claim for which indemnification is authorized pursuant to this
Section 6.13(a) (Indemnification), including any Action relating to a claim for
indemnification or advancement brought by an Indemnified Party.

=2

()] Assumption of Exjsting Indemnification Rights. Without limiting the foregoing,
Parent and Merger Sub agree that all rights to indemnification and exculpation
from liabilities for acts or omissions occurring at or prior to the Effective Time
now existing in favor of the current or former directors, officers, trustees.
employees, agents, or fiduciaries of the Company as provided in the Company’s
Articles of Incorporation and its Bylaws, in each case, as of the date of this
Agreement, and indemnification agreements of the Company, as set forth on
Section 6.13(a) of the Company Disclosure Schedule and disclosed to Parent prior
to the date of this Agreement, shall be assumed by the Surviving Corporation in
the Merger, without further action, at the Effective Time and shall survive the
Merger and shall continue in full force and effect in accordance with their terms.

©) Directors and Officers Insurance. Prior to the Effective Time, the Company shall
obtain and fully pay for “tail” insurance policies with a claims period of at lcast
six (6} years from the Closing Date with respect to directors’ and officers’
liability insurance from an insurance carrier with the same or better credit rating
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as the Company’s current insurance carrier in an amount and scope at Jeast as
favorable as the Company’s existing policies with respect to matters existing or
occurring at or prior to the Effective Time (the *Tail Policies™). In the event that
the Company purchases such a “tail” policy prior to the Effective Time, Parent
shall, and shall cause the Surviving Corporation to, maintain such “ail” policy in
full force and effect and continue to honor their respective obligations thereunder,
for so long as such “1ail” policy shall be maintained in full force and effect.

Third _Party Beneficiaries. This Section 6.13 (Directors and Officers
Indemnification and Insurance) is intended for the irrevocable benefit of, and to
grant third party rights to, the Indemnified Parties, their heirs and successors and
shall be binding on all successors and assigns of the Company, Parent and the
Surviving Corporation, as applicable. Each of the Indemnified Parties shall be
entitled to enforce the covenants contained in this Section 6.13 (Directors and
Officers Indemnification and Insurance). Nothing in this Agreement is intended
to, shall be construed to or shall release, waive or impair any rights to directors’
and officers’ insurance claims under any policy that is or has been in existence
with respect to the Company or its officers, directors and employees, it being
understood and agreed that the indemnification provided for in this Section 6,13
(Directors and Officers Indemnification and Insurance) is not prior to, or in
substitution for, any such claims under any such policies.

The obligations of Parcnt and the Surviving Corporation under this Section 6,13
(Directors and Officers Indemnification and Insurance) shall not be terminated or
modified by such partics in a manner so as to adversely affect any Indemniiied
Party, or any other Person entitied to the benefit of this Section 6.13 (Dircclors
and Officers Indemnification and Insurance), without the consent of the affected
Indemnified Party or such other Person, as the ‘case may be. In the event that
Parent, the Surviving Corporation or any of their respective successors or assigns
(i) consoliclates with or merges into any other Person and is not the continuing or
surviving corporation or entity of such consolidation or merger or (ii) transfers or
conveys all or substantially all of its properties and assets to any Person, then, and
in each such case, proper provision shall be made so that the sticcessors and
assigns of Parent and the Surviving Corporation, as the case may be, shall assume
all of the obligations thercof set forth in this Section 6.13 (Directors and Ofticers
indemnification and Insurance).

Stockholder Litigation. The Company shall provide Parent with prompt notice of

and copies of all proceedings and correspondence relating to any Action against the Company or
any of its dircctors or officers by any stockholder of the Company arising out of or relating to
this Agreement or the transactions contemplated by this Agreement; provided, that the Company
shall not be required to provide Parent with such disclosure to the extent doing so would, in the
Company’s good faith opinion after consultation with outside legal counsel, result in the loss of
the atlorney-client privilege of the Company. The Company shall give Parent the opportunity to
participate in the defense or settlement of any such stockholder litigation or claim (it being
understood that the Company shall control the defense or settlement of any stockholder litigation
with counsel of its own choosing), shall give due consideration to Parent’s advice with respect to
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such stackholder litigation or claim and shall not settle or compromise or offer to settle or
compromisc any such stockholder litigation or claim without the prior written consent of Parcnt;
provided, however, that (a) Parent’s consent shall not be unreasonably withheld, conditioned or
delayed to the extent such compromise, settlement or arrangement is a “disclosure only
scttlement” that does not obligate the Company, Parent or Merger Sub to incur any monctary
obligations (other than attorneys’ fees to the plaintiffs’ counsel in such litigation or costs
incurred with separately mailing such disclosure to the Company’s stockholders, if required
under applicable Law) and (b) Parent’s consent shall be in its sole discretion in all other
circumstances,

Scetion 6.15  De-registration. Parent shall cause the Surviving Corporation to cause the Shares
to be de-registered under the Exchange Act following the Effective Time.

Scetion 616 Termination of Company Plans. Unless instructed otherwise by Parent, effective
as of no later than-the day immediately preceding the Effective Time, the Company shall
terminate any and all Company Plans intended to include group severance pay or benefits and
any Code Section 401(k) arrangement (each, a “401(k) Plan™) (unless Parent provides wrilten
notice to the Company that such 401(k) plans shall not be terminated). The Company shall
provide Parent with evidence that any such 401(k) Plan has been terminated pursuant to
resolutions of the board of directors (or similar body) of the Company. The form and substance
of such resolutions shall be subject 1o review and approval of Parent. The Company also shall
take such other actions in furtherance of terminating any such 401(k) Plan as Parent may require.

Scction 6.17  Cooperation. Prior to the Closing, the parties will work with each other in good
faith 1o take and coordinate the actions and matters set forth on Section 6.7 of the Company
Disclosure Schedule.

Article 7

CONDITIONS TO THE MERGER

Scetion 7.1 Conditions to the Obligations of Each Party. The obligations of each party to
clfeet the Merger are subject to the satisfaction, at or prior to the Closing Date, of each of the
following conditions (which may be waived by the mutual written consent of the Company and
Parent, if permitted by applicable Law):

{a) Required Company Stockholder Approval. The Required Company Stockholder
Approval shall have been obtained in accordance with applicable Law, the
Articles of Incorporation and Bylaws of the Company;

(b) Equityholder Notices. The Company shall have, if and to the extent required,
provided notice to holders of Company Stock Options describing the treatment ol
Company Stock Options contemplated by Section 3.4 (Treatment of Company
Stock-Based Securitics) and the applicable required time period shall have
elapsed since such notice was delivered to such holders.

(<) No Law or Injunction. No statute, rule, regulation, executive order, decree,
ruling, judgment, decision, order or injunction, whether temporary or permanent,
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shall have been enacted, entered, adopted, promulgated, issued or enforced by any
court or other Governmental Entity of competent jurisdiction which is in cffect
and has the effect of prohibiting, restraining, enjoining or making illegal the
consummation of the Merger.

Conditions 1o the Obligations of Parent and Merger Sub. The obligations of

Parent and Merger Sub to consummate the Merger are subject to the satisfaction, at or prior to
the Closing, of the following conditions {which may be waived by the written consent of Parent):

(a)

(b)

2363171-7

Representations and Warranties.

(i)

(i)

Each of the representations and warranties made by the Company in
Scction 4.1 (Organization and Qualification) (other than the third and last
sentences thercof), Section 4.2 (Capitalization), Sections 4.4(a), (d) and (¢)
(Autherity; Non-Contravention; Approval) and Section 4.21 (Opinion of
Financial ~ Advisor)  (collectively, the “Company__ Fundamental
Representations”) shall have been true and correct in all respects as of the
datc of this Agreement and shall be true and correct in all respects as of
the Closing Date as if made on the Closing Dale, in each case, except for
representations and warranties that speak as of a particular date, which
shall be true and correct in all respects as of such date, in each case,
without giving effect to any “Company Material Adverse Effect” or other
materiality qualifications, or any similar qualifications, contained or
incorporated directly or indirectly in such representations and warrantices,
except that the representation set forth in the last sentence of Section
4.2(d) (Indebtedness; Other Obligations) shall be deemed to be truc and
correct in all respects notwithstanding a difference of $25,000 or less with
respect to the Company’s cash and cash equivalents and restricted cash
(net of outstanding checks and wire transfers).

Each of the representations and warranties made by the Company in this
Agreement (other than the Company Fundamental Representations) shall
have been truc and correct in all respects as of the date of this Agreement
and shall be true and correct in all respects as of the Closing Date as if
made on the Closing Date (except for representations and warranties that
speak as of a particular date, which shall be true and correct in all respects
as of such date) except where, including with respect to the parenthetical
sct forth in this clause (ii), the failure to be so true and correct has not had,
and would not rcasonably be expected to have, a Company Material
Adverse Effect, in cach case, without giving effect to any “Company
Material Adverse Effect” or other materiality qualifications, or any similar
qualifications, contained or incorporated directly or indirectly in such
representations and warranties.

Covenants.  The covenants and obligations that the Company is required 10
comply with or to perform at or prior to the Closing shall have been complicd
with and performed in all material respects.
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No Company Material Adverse Effect. Since the date of this Agreement, there
shall not have occurred any Company Material Adverse Effect that is continuing.

Executed Agreements and Documents. Parent shall have received the following
agreements and documents, each of which shall be in full force and effect:

(i) a certificate executed on behalf of the Company by its Chief Executive
Officer and its Chief Financial Officer (the “Company Closing
Certificate”) certifying that the condition set forth in Section 7.2(a)
(Representations and Warranties), Section 7.2(b) (Covenants) and Section
7.2{c) (No Company Material Adverse Effect) have been duly satisfied;

(i) written resignations and releases of all directors and resignations and
releases of all officers of the Company, in a form reasonably acceptablc to
Company and Parent, to be effective as of the Effective Time; and

(iif)  a properly completed and executed certificate to the effect that the
Company Common Stock is not a U.S. real property interest (such
certificate in the form required by Treasury Regulation Sections 1.897-
2(h) and 1.1445-2(c)(3)).

Required Approvals, All Required Governmental Approvals and Approvals as
identilied in Section 7.2(¢} of the Company Disciosure Schedule shall have been
duly obtained.

Third Party Documents. The Company shall have delivered the notices and
received the consents described on Section 7.2(f) of the Company Disclosure
Schedule with respect to the Contracts set forth therein in a form reasonably
acceptable to Parent.

Litipation. There shall not be pending, or threatened in writing, by a
Governmental Entity of competent jurisdiction, any suit, order, law, action or
procecding that seeks to compel Parent or the Company, or any Subsidiary of
Parent or the Company, to dispose of or hold separate any material assets, as a
result of the Transactions.

Appraisal Rights. The aggregate number of shares of Company Common Stock
at the Effcctive Time of the Merger, the holders of which have demanded
purchasc of their shares of Company Common Stock in accordance with the
provisions of Section 1323 of the FBCA, shall not equal 20% or more of the
shares of Company Common Stock outstanding as of the record date of the
Company Stockholder Meeting,

Transitional Emplovment Agreement. Subject to the discontinuation of
cmployment due to death or disability, the Chief Executive Officer shall have
entered into with the Company a six (6) month transitional employment
agrecment mutually agreeable to both Parent and the Chief Executive Officer to
replace, and on substantially the same terms as, the Chief Executive Officer’s
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current employment agreement with the Company; provided that such transitional
employment agreement shall not include any severance or exit payment upon its
termination or expiration.

Section 7.3 Conditions to the Oblipations of the Company. The obligations of the Company
to consunmate the Merger are subject to the satisfaction, at or prior to the Closing, of the
following conditions (which may be waived by the written consent of the Company):

(a) Represgntations and Warranties. Each of the representations and warranties made
by Parent and Merger Sub in this Agreement shall have been true and correct in
all respects as of the date of this Agreement and shall be true and correct in all
respects as of the Closing Date as if made on the Closing Date (except for
representations and warranties that speak as of a particular date, which shall be
true and correct in all respects as of such date), except, in each case, including the
parenthetical set forth in this sentence, where the failure to be so true and correct
has not had, and would not reasonably be expected to have, a Parent Matcrial
Adverse Effect, without giving effect to any “Parent Material Adverse Effect” or
other materiality qualifications, or any similar qualifications, contained or
incorporated directiy or indirectly in such representations and warranties.

(b) Covenants. The covenants and obligations that Parent and Merger Sub are
required to comply with or to perform at or prior to the Closing shall have been
complied with and performed in all material respects.

{c) Executed Agreements and Documents. The Company shall have received a
certificate executed on behalf of Parent by a duly authorized officer thercof
certifying that the conditions set forth in Section 7.3(a) (Representations and
Warranties) and Section 7.3(b) (Covenants) have been duly satisfied.

Section 7.4 [rustration of Closing Conditions. None of the Company, Parent or Merger Sub
may rely on the failure of any condition set forth in Sections 7.1, 7.2 or 7.3, as the case may be,
to be satisficd if such failure was caused by such party’s failure to act in good faith to comply
with this Agreement and consummate the Transactions.

Article 8

TERMINATION, AMENDMENT AND WAIVER

Scction 8.1 Termination. This Agreement may be terminated at any time before the Effective
Time (whether before or, cxcept as indicated in Section 8.1(e) (Change in Recommendation;
Breach of Agreement), Section 8.1(1) (Alternative Acquisition Agreement) and Section 8.1(g)
(Stockholder Approval), after the Approval Time) only by the parties under the terms and
conditions described below:

(a) Mutual Consent. By mutual written consent of Parent and the Company (which,
with respect to the Company, shall be upon the recommendation of the Special
Committec);
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Qutside Date.

(i) Parcnt Outside Date. By Parent if the Effective Time shall not have
occurred on or prior to 11:59 p.m. Florida time on April 30, 2014 (the
“Qutside Date™); provided, however, that the right to terminate this
Agreement pursuant to this Section 8.1(b)(i) (Parent Quiside Date) shall
not be available to any party whose breach, or failure to perform any of'its
obligations hereunder in breach, of this Agreement has been the principal
causc of, or primarily resulted in, the consummation of the Merger not
occurring before such date; provided, further, however, that the right to
terminate this Agreement pursuant to this Section 8.1(b)(i) (Parent Outside
Date) shall not be available to Parent during the pendency of any Action
by the Company before a Governmental Entity of competent jurisdiction
for specific performance of this Agreement to the extent permitted in
Section 9.7 (Enforcement); or

(i)  Company Qutside Date. By the Company if the Effective Time shall not
have occurred on or prior to 11:39 p.m. Florida time on the Qutside Date;
provided, however, that the right to terminate this Agreement pursuant 1o
this Section 8.1(b)(ii) (Company OQutside Date) shall not be availablc to
the Company if its breach, or failure to perform any of its obligations
hereunder in breach, of this Agreement has been the principal cause of, or
primarily resulted in, the consummation of the Merger not occurring
before such date; or

(ifiy  Law or Injunction. If a Governmental Entity of competent jurisdiction
shall have issucd an order, decree or ruling or taken any other action
permanently restraining, enjoining or otherwise prohibiting the
Transactions, and such order, decree, ruling or other action has become
final and non-appealable; provided, however, that the right to terminate
this Agreement pursuant to this Section 8.1(b)(iii) (Law or Injunction)
shall not be available to any party whose failure to comply with any of its
obligations hereunder in breach of this Agreement has been the principal
cause of, or primarily resulted in, such action by such Governmental
Entity.

Representations. Warranties and Covenants of the Company. By Parent, upon

written notice to the Company, if the Company breaches or fails to perform any of
its representations, warranties or covenants contained in this Agreement, or any of
the Company’s represcntations or warranties shall have become inaccurate, which
breach, failure to perform or inaccuracy (i} would give rise 1o the failure of a
condition set forth in Section 7.2(a) (Representations and Warranties) or Scction
7.2(b) (Covenants) to be satisfied, and (ii) is either (A) incapable of being cured
by the Outside Date or (B) shall not have been cured within thirty (30) calendar
days following receipt of written notice thereof from Parent (which notice shall
specify in reasonable detail the nature of such breach or failure); provided, that
neither Parent nor Merger Sub shall have breached or failed to perform any of
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their respective representations, warranties, covenants or other agreements
contained in this Agreement, which breach or failure to perform has resulted. or
would result, in a failure of a condition set forth in Section 7.1 (Conditions to the
Obligations of Each Party) or Section 7.3 (Conditions to the Obligations of the
Company) to be satisfied; or

Representations, Warranties and Covenants of Parent. By the Company, upon
written notice to Parent, if Parent or Merger Sub breaches or fails to perform any

of its representations, warranties or covenants contained in this Agreement, or any
of the Parent’s representations or warranties shall have become inaccurate, which
breach, failure to perform or inaccuracy (i) would give rise to the failure of a
condition set forth in Section 7.3(a) (Representations and Warranties) and Section
7.3(b) (Covenants) to be satisfied, and (ii} is either (A) incapable of being cured
by the Outside Date or (B) shall not have been cured within (30) calendar days
following receipt of written notice thereof from the Company (which notice shall
specily in reasonable detail the nature of such breach or failure); provided, that
the Company shall not have breached or failed to perform any of its
representations, warrantics, covenanis or other agreements contained in this
Agreement, which breach or failure to perform has resulted, or would result, in a
failure of a condition set forth in Sectien 7.1 (Conditions to the Obligations of
Each Party) or Section 7.2 (Conditions to the Obligations of Parent and Mecrger
Sub) to be satisfied; or

Change in Recommendation; Breach of Agreement. By Parent, upon wrilten
notice to the Company prior to the Approval Time, if (i) the Company Board
cffects a Change in Recommendation (whether or not permitted to do so under the
term's of this Agreement); (ii) the Company shall have failed to include in the
Proxy Statcment the Company Board Recommendation; (iii) the Company Board
failed to publicly reconfirm its recommendation of the Merger and the
Transactions and its determination that the Merger is in the best interests of the
Company’s stockholders within five (5) Business Days after the receipt of a
written request by Parent when an Acquisition Proposal is publicly announced (or
if the Outside Date is less than five (5) Business Days from the receipt of such
request from Parent, by the close of business on the penultimate Business Day
preceding the Outside Date) (provided, however, that such five (5) Business Day
period shall be extended for an additional five (5) Business Days following any
material modification to such Acquisition Proposal occurring after the receipt of
Parent’s rcquest); (iv) the Company Board shall have approved, endorsed or
publicly recommended to its stockholders any Acquisition Proposal;, (v) the
Company shall have cntered into any letter of intent or any Contract relating to
any Acquisition Proposal (other than an Acceptable Confidentiality Agreement as
contemplated by Section 6.4(d) (Certain Permitted Actions)); (vi) a tender or
exchange offer relating 1o securities of the Company shall have been commenced
and the Company shall not have sent to its securityholders, within ten {10)
Business Days after the commencement of such tender or exchange offer, a
statement disclosing that the Company recommends rejection of such tender or
exchange offer; or {vii} the Company shall have materially breached the
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provisions set forth in Section 6.4 (Solicitation by Company) or Section 6.6(a)
(Company Stockholders Meeting).

Alternative Acquisition Agreement. By either Parent or the Company, if prior to
the Approval Time, the Company Board has accepted a Superior Proposal in
accordance with Section 6.4(e} (Change in Recommendation; Termination) and
substantially simultancously with such termination is entering into an Alternative
Acquisition Agreement with respect to such Superior Proposal; provided, that the
Company may terminate this Agreement under this Section 8.1(f) (Alternative
Acquisition Agreement) only if:

(i) the Company is not then and has not been in breach of its obligations
under Section 6.4 (Solicitation by Company) or Section 6.6(a) (Company
Stockholders Mceting) in any material respect; and

(i) upon such termination, the Company makes the payment to Parent
required under Scction 8.3(a)(ii) (Company Termination Payment) in
accordance with such Section.

Stockholder Approval. By either the Company or Parent, if the Company fails to
obtain the Requisitc Company Stockholder Approval at the Company
Stockholders Meeting or any adjournment or postponement thereof.

Restatement of Financials. By Parent, if at any time after the date hereof. the
Company restates (or is required to restate) any of the financial statements of the
Company set forth in the Quarterly Reports on Form 10-Q filed by the Company
with the SEC since January 1, 2012 or in the Annual Reports on Form 10-K filed
with the SEC since lanuary 1, 2012; provided, however, that a restatement that
solely reflects an improvement in the operating results or financial performance of
the Company shall not be deemed a restatement for purposes of this Section 8.1(i)
(Restatement of Financials); provided, further, that a restatement (i) that reflects a
change of less than ten percent (10%) of the Company's net income (excluding
the effects thereon of any changes in the Company’s non-cash expenses which
impact the Company's financial statements) as previously reported for the
relevant period, or (ii} is a result of changes following the date of this Agreement
in GAAP, applicable laws or interpretations thereof, shall not, in each case, be
deemed a restatement for purposes of this Section 8.i(h) (Restatement of
Financials).

Parent Delay. By the Company if (A) all of the conditions set forth in Sectjons 7.1

(Conditions to the Obligations of Each Party) and 7.2 (Conditions to the
Obligations of Parent and Merger Sub) have been satisfied (other than those
conditions that by their nature are to be satisfied at the Closing, but each of which
was at the time of termination capable of being satisfied as if such time were the
Closing), (B) the Company has irrevocably confirmed by notice in writing (o
PParent (x) that all of the conditions set forth in Section 7.3 (Conditions to the
Obiigations of the Company) have been satisfied (other than those conditions that
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by their nature are to be satisfied at the Closing, but each of which was at the time
of termination capable of being satisfied or waived at the Closing) or that it is
waiving any unsatisficd conditions in Section 7.3 (Conditions to the Obligations
of the Company} for the purpose of consummating the Closing and (y) it is ready,
willing and able to consummate the Closing; (C) Parent and Merger Sub fail to
complete the Closing within two (2) Business Days after the delivery of such
notice; and (D) the Company stood ready, willing and able to consummate the
Closing during such two (2) Business Day period.

Section 8.2 Effect of Termination. A party entitled to terminate this Agreement pursuant to
Section 8.1 (Termination) may do so by delivering written notice of such termination to the other
party, specifying the provision or provisions of Section 8.1 (Termination) pursuant to which such
termination is affected. In the event of termination of this Agreement by either Parent or the
Company, as provided in Section 8.1 (Termination), this Agreement shall forthwith become void
and there shall be no further obligation on the part of Parent, Merger Sub, the Company or their
respective officers, directors, Represcntatives or Affiliates except as provided in Section 6.8(¢c)
(Confidentiality), this Section 8.2 (Effect of Termination), Section 8.3 (Termination Payments;
Expense Reimbursement) and Article 9, all of which shall survive termination of this Agreement,
and there shall be no liability on the part of Parent, Merger Sub or the Company or their
respective directors, officers and Affiliates, except that the Company and Parent may have
liability as provided in Section 8.3 (Termination Payments; Expense Reimbursement).

Section 8.3 Termination Payments: Expense Reimbursement.

(a) Company Termination Pavment. Ifthis Agreement is terminated:

(i) (A) by Parent pursuant to Section 8.1(b}(i) (Parent Outside Date), the
Company pursuant to Section 8.1(b)(ii} (Company Outside Date), or by
Parent pursuant to Section 8.1(¢) (Representations, Warranties and
Covenants of the Company) and (x) at or prior to such termination an
Acquisition Proposal shall have been made and shall not have been
withdrawn prior to such termination, and (y) within twelve months
following the termination of this Agreement pursuant to Section 8.1(b)(i)
(Parent Outside Date), Section 8.1(b)(ii} (Company Outside Date), or
Section 8.1(¢c) (Representations, Warranties and Covenants of the
Company), the Company consummates a Company Acquisition, enters
into a definitive agreement to effect a Company Acquisition, or the
Company Board or any committee thereof recommends a Company
Acquisition to the Company’s stockholders, and a Company Acquisition
Proposal is subsequently consummated (whether or not it is consummated
within such 12 month period) or (B) by Parent pursuant to Section 8.1(e)
(Change in Recommendation; Breach of Agreement), then in any casc, the
Company shall pay to Parent (within three (3) Business Days afier the date
that such Company Acquisition is consummated (with respect to a
termination described in clause (A)) or within five (5) Business Days alter
the date of such termination (with respect to a termination described in
clause (B)), the Company Termination Fee, which amount shall be
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payable in cash by wire transfer of immediately available funds to an
account designated by Parent; or

(i) by Parent or the Company pursuant to Section 8.1(f} (Alternative
Acquisition Agreement) or Section 8.1(g) (Stockholder Approval), then
the Company shall, prior to and as a condition of, such termination pay to
Parent the Company Termination Fee, in cash by wire transfer of
immediately available funds to an account designated by Parent.

For the avoidance of doubt, the Company shall not be required to pay mere than one Company
Termination Fee, even if there is more than one basis upon which such fee would be payable
pursuant to this Section 8.3 (Termination Payments; Expense Reimbursement),

(b)

(d)

Scction 8.4

Expcnse Reimbursement. In the event that (A) Parent shall terminate this
Agreement pursuant to Section_8.1(e) (Change in Recommendation; Breach of
Agrcement), Section 8.1 (Stockholder Approval), or Section 8.1(h)
{(Restatement of Financials), or (B) the Company shall be required to pay to
Parent the Company Termination fee pursuant to Section 8.3 (Termination
Payments; Expense Reimbursement), then in such event the Company shall pay
Parent or its designecs, as promptly as possible (but in any event within five (5)
Business Days) following the delivery by Parent of an invoice therefor, all
reasonablc and out-of-pocket fees and expenses incurred by Parent, Merger Sub
and their respective affiliates in connection with the transactions contemplated by
this Agreement (“Parent Expenses™); provided that the Company shall not be
required to pay more than an aggregate of $200,000 in Parent Expenses pursuant
to this Scction 8.3(b). The expenses payable pursuant to this Section 8.3(b) shall
be paid by wire transfer of same day funds within ten Business Days after demand
therefor following the occurrence of the termination event giving rise (o the
payment obligation described in this Section §.3(h).

Definition of Acquisition Proposal. For purposes of this Section 8.3 (Termination
Paymenlts; Expense Reimbursement), “Company Acquisition” shall mean an
Acquisition Proposal, except that references therein to “20%” shall be replaced by
“50.1%.

Parent Termination Fee. If this Agreement is terminated by the Company in
accordance with Scction 8.1(b)(ii}, Section 8.1(d), Section 8.1(i) or otherwise,
then within five (3) Business Days of written notice of termination from the
Company, Parent shall pay to the Company in immediately available funds an
amount cqual to $3 Million (the *Parent Termination Fee™).

Exclusive Remedy. Except in the case of intentional breach by the Company. to

the extent that Parent receives the Company Termination Fee or Parent Expenses, or the
Company receives the Parent Termination Fee, pursuant to Section 8.3 (Termination Payments;
Lxpense Reimbursement), then (i) with respect to the Company, (A) such Company Termination
Fee or Parent Expenses shall constitute the exclusive remedy of Parent and Merger Sub against
the Company and its stockholders, directors, officers, employees, agents, Affiliates and assignees

2363171-7
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(the Company and such other Persons being referred to collectively in this Agreement as the
“Company Related Parties”™) for any damages suffered as a result of the failure ol the
Transactions to be consummated, and (B) upon payment of such amount, none of the Company
Related Parties shall have any further liability arising out of this Agreement or the Transactions.
and (ii) with respect to the Parent, (A) such Parent Termination Fee shall constitute the exclusive
remedy of the Company against the Parent and Merger Sub and their respective stockholders,
members or other equityholders, directors, officers, employees, agents, Affiliates and assignees
(the Parent, Merger Sub and such other Persons being referred to collectively in this Agreement
as the “Parent Related Parties”) for any damages suffered as a result of the breach of this
Agreement or failurc of the Transactions to be consummated, and (B) upon payment of such
amount, none of the Parent Related Parties shall have any further obligation or liability arising
out of or related to this Agrecement or the Transactions. Parent and Merger Sub acknowledge and
agree that the maximum liability of the Company and the Company Related Parties under this
Agreement shall be limited to the amount of the Company Termination Fee and Parent Expenses.
The Company acknowledges and agrees that, other than with respect to an order of specific
performance in accordance with Section 9.7 (Enforcement), the maximum liability of the Parent
and the Parent Related Parties under this Agreement shall be limited to the amount of the Parent
Termination Fee. The parties acknowledge that the Company Termination Fee and Parent
Termination Fee are not penalties, but rather are liquidated damages in a reasonable amount that
will compensate Parent and the Merger Sub or the Company, as the case may be, in the
circumstances in which such payments are payable.

Scction 8.5 Reimbursement of Enforcement Costs and Expenses. Each of the parties hereto
acknowledges that the agreements contained in Section 8.3 (Termination Payments; Expensc
Reimbursement) are an integral part of the transactions contemplated by this Agreement, and
that, without these agreements, the partics would not enter into this Agreement. Accordingly, if
the Company fails prompily to pav the amounts due pursuant to Section 8.3 (Termination
Payments; Expense Reimbursement), and, in order to obtain such payment, Parent or its designec
commences a suit that results in a final, non-appealable judgment against the Company for all or
a portion of the amounts payable pursuant to Section 8.3 (Termination Payments; Expense
Reimbursement), the Company shall pay and reimburse Parent for Parent’s costs and expenses in
connection with such matter as well as interest on the amount so owed from the datc such
pavment was required to be made until the date of payment at the prime lending rate prevailing
during such period as published in The Wall Street Journal, calculated on a daily basis from the
date such amounts were required to be paid until the date of actual payment. In addition, if
Parent fails promptly to pay the amounts due pursuant to Section 8.3(d) (Parent Termination
FFee), and, in order to obtain such payment, the Company or its designee commences a suit that
results in a final, non-appcalable judgment against Parent for all or a portion of the amounts
pavable 1o the Company pursuant to Scction 8.3(d) (Parent Termination Fee), Parent shall pay
and rcimburse the Company for the Company’s costs and expenses in connection with such
matter as well as interest on the amount so owed from the date such payment was required to be
made until the date of payment at the prime lending rate prevailing during such period as
published in The Wall Street Journal, calculated on a daily basis from the date such amounts
were required to be paid until the date of actual payment.

Section 8.6 Amendment. This Agreement may not be amended except by action taken by the
partics’ respective boards of directors or pursuant to authority granted by such boards of
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dircctors and then only by an instrument in writing signed on behalf of cach of the parties hercto
and in compliance with applicable Law.

Section 8.7 Waiver. At any time prior to the Effective Time, subject to limitations under
applicable Law, the parties hereto may (i) extend the time for the performance of any of the
obligations or other acts of the other parties hereto, (ii) waive any inaccuracies in the
representations and warranties contained herein or in any document delivered pursuant hereto
and (iii) waive compliance with any of the agreements or conditions contained herein; provided,
hewever, any waiver by the Company shall only be effective with the approval of the Special
Committce. Any agreement on the part of a party hereto to any such extension or waiver shall be
only valid il set forth in an instrument in writing signed on behalf of such party. Such extension
or waiver or failure or delay to insist on strict compliance with an obligation, covenant,
agreement or condition shall not operate as a waiver of, or estoppel with respect to, any
subscquent or other failure.

Article 9

GENERAL PROVISIONS

Section 9.1 Non-Survival. None of the representations and warranties in this Agreement shall
survive the Merger, and after the Effective Time, no person or entity shall have any further
obligation nor shall any claim be asserted or action be brought with respect thereto.  Without
limiting the terms of the Stockholder Agreement, none of the covenants and other agreements in
this Agreement or in any instrument delivered pursuant to this Agreement, including any rights
arising out of any brcach of such covenants and other agreements, shall survive the Effective
Time, except for those covenants and agreements contained herein and therein that by their terms
apply or are to be performed in whole or in part afier the Effective Time and this Article 9.

Section 9.2 Notices. All notices and other communications hereunder shall be in writing and
shall be deemed duly given if delivered personally, delivered by a nationally recognized
overnight courier service or sent via facsimile to the parties at the following addresses (or at such
other address for a party as shall be specified by like notice):

If to Parent or Merger Sub to:

Sterigenics U.S., LLC

Three Parkway North, Suite 100N

Deerfield, IL 60015

Attention: Corey H. Graucr, Vice President, General Counsel & Corporate
Seccretary

Fax: 630-928-1703

with a copy (which shall not constitute notice) to:

Holland & Knight LLP
131 South Dearborn Street
30" Floor

Chicago, 11 60603

68
2363171-7 (({(H14000054028 3)))



(((114000054028 3)))

Attention: Michael Joncs
Fax: (312) 578-666
Email: michael jones@hklaw.com

If to Company, to:

Food Technology Service Inc.

502 Prairie Mine Road

Mulberry, FL 33860

Attention: Richard G. Hunter, Ph.D., President
Fax: (863) 425-5526

with a copy to (which shall not constitute notice):

Olshan Frome Wolosky LP

65 East 55" Street

New York, New York 10022
Attention: Steve Wolosky

Fax: {212)451-2222

Email: swolosky@olshanlaw.com

Burr & Forman LLP

One Tampa City Center, Suite 3200
201 North Franklin Street

Tampa, Florida 33602

Attention: William 1. Schifino, Sr.
Fax: (813) 357-3526

Email: wjschifino@burr.com

All such communications shall be deemed to have been duly given: (i) in the case of a notice
delivered by hand, when personally delivered, (ii) in the case of a notice sent by facsimile, upon
transmission subject 10 clectronic confirmation of receipt and (iii) in the case of a notice sent by
overnight courier service, the date delivered at the designated address, in each case given or
addressed as aforesaid.,

Scction 9.3 Interpretation. The headings contained in this Agreement are for reference
purposes only and shall not affect in any way the meaning or interpretation of this Agreement.
In this Agreement, unless a contrary intention appears, (i) the words “herein,” “hereof” and
“hereunder”™ and other words of similar import refer to this Agreement as a whole and not to any
particular Article, Scction or other subdivision, (ii) the word “including” means “including
without limitation” and is intended by the partics to be by way of example rather than limitation,
and (iii) reference to any Exhibit, Article or Section means such Exhibit, Article or Section
hercof. Any capitalized terms used in any Exhibit or Schedule but not otherwise defined therein,
shall have the meaning as defined in this Agreement. No provision of this Agreement shall be
interpretcd or construed against any party hereto solely because such party or its legal
representative drafted such provision. The word “party” shall, unless the context otherwise
requires, be construed to mean a party to this Agreement.  Any reference to a party to this
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Agreement or any other agreement or document contemplated hereby shall include such party’s
successors and permitted assigns.

Scction 9.4 Entire_Agreement; Assignment. This Agreement and the provisions hereof
(including the exhibits and annexes hereto, the Company Disclosure Schedule, the Parent
Disclosure Schedule, and the other documents and instruments referred to herein, including the
Stockholder Agreement), together with the Confidentiality Agreement, (i) constitutes the entire
agrecment and supersedes all other prior agreements and understandings, both written and oral,
among the parties, or any of them, with respect to the subject matter hereof, and (ti) shall not be
assigned by operation of law or otherwise, except that Parent or Merger Sub may upon written
notice to the Company transfer or assign its rights and obligations under this Agreement, in
whole or from time to time in part, to (X) one or more of their Affiliates at any time (other than to
an Affiliate that is not Solvent at the time of such transfer or at the Effective Time) and (y) after
the Effective Time, to any Person; provided that such transfer or assignment shall not relicve
Parent or Merger Sub of its obligations hereunder or enlarge, alter or change any obligation of
anv other party hereto or due to Parent or Merger Sub.

Section 9.5  Governing Law. THIS AGREEMENT SHALL BE GOVERNED IN ALL
RESPECTS, INCLUDING VALIDITY, INTERPRETATION AND EFFECT, BY THE LAWS
OF THE STATE OF FLORIDA APPLICABLE TO CONTRACTS EXECUTED AND TO BE
PERFORMED WHOLLY WITHIN SUCH STATE WITHOUT GIVING EFFECT TO THE
CONTFLICT OF LAW PRINCIPLES THEREOQF.

Section 9.6 Jurisdiction. Each of Parent, Merger Sub and the Company hereby irrevocably
and unconditionally consents to submit to the exclusive jurisdiction of courts of the Statc of
IFlorida located in Miami-Dade county and of the United States of America located in Miami-
Dade county, Florida (the “Relevant Courts™) for any litigation arising out of or relating to this
Agreement or the Transactions (and agrees not to commence any litigation relating thereto
exeept in such courts), waives any objection to the laying of venue of any such litigation in the
Relevant Courts and agrees not to plead or claim in any Relevant Court that such litigation
brought therein has been brought in an inconvenient forum; provided, however, that nothing in
this Section 9.6 (Jurisdiction) is intended to waive the right of any party to remove any such
action or proceeding commenced in any such state court 10 an appropriate federal court to the
extent the basis for such removal exists under applicable law. The parties agree that the mailing
by certified or registered mail, return receipt requested, of any process required by any Relevant
Court, to the address specified in Section 9.2 (Notices), shall constitute valid and lawful service
of process against them, without necessity for service by any other means provided by statute or
rule of court.

Section 9.7 Enforcement. Subject to the remainder of this Section 9.7 (Enforcement), the
parties herelo agree that irreparable damage would occur in the event that any of the provisions
of this Agreement were not performed in accordance with the terms hereof. Accordingly, prior
to the valid termination of this Agreement pursuant to Article §, in the event of any breach or
threatencd breach by the Company, Parent or Merger Sub of any of their respective covenants or
obligations set forth in this Agreement, the Company (on its own behalf and on behalf of any
third party beneficiarics designated in Section 9.9 (Parties in Interest), on the one hand, and
Parent and Merger Sub, on the other hand, shall be entitled to (i) an injunction or injunctions to
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prevent or restrain breaches or threatened breaches of this Agreement by the other (as applicable)
and 10 (ii) a decree or order of specific performance to enforce the terms hereof, in addition to
any other remedy at law or equity, and this right shall include the right of the Company to cause
the Merger to be consummated in accordance with the terms, and subject to the conditions, of
this Agreecment. Each party agrees that it will not oppose the granting of an injunction or
specific performance on the basis that the party seeking such injunction or specific performance
has an adequate remedy at faw or that any award of specific performance is not an appropriate
remedy for any reason at law or equity. In the event that any party hereto seeks an injunction or
injunctions 1o prevent breaches of this Agreement or to enforce specifically the terms and
provisions of this Agrecment under circumstances where injunctions or specific performance are
available pursuant to this Section 9.7 (Enforcement), such party shall not be required to provide
any bond or other security in connection with any such injunction or other order, decree, ruling
or judgment. Subject to Section 8.4 (Exclusive Remedy), the parties hereto further agree that (x)
by sceking the remedies provided for in this Section 9.7 (Enforcement), a party shall not in any
respect waive its right to seek any other form of relief that may be available to a party under this
Agreement (including monetary damages) in the event that the remedies provided for in this
Scction 9.7 (Enforcement) are not available or otherwise are not granted, and (y) nothing set
forth in this Section 9.7 (Enforcement) shall require any party hereto to institute any procecding
for (or limit any party’s right to institute any proceeding for) specific performance under this
Section 9.7 (Enforcement) prior or as a condition 1o exercising any termination right under
Article 8, nor shall the commencement of any legal action or legal proceeding pursuant to, or
anything sct forth in, this Section 9.7 (Enforcement) restrict or limit any party’s right to
terminate this Agreement in accordance with the terms of Article 8, or pursue any other remedies
under this Agreement that may be available then or thereafter,

Section 9.8 Counterparts. This Agreement may be executed in two or more counterparts
(including by facsimilc or electronic data file), each of which shall be deemed to be an original,
but all of which shall constitute one and the same agreement. This Agreement shall become
clfective when each party hereto shall have reccived a counterpart hereof signed by all of the
other parties hereto.

Section 9.9 Partics In Interest. This Agreement shall be binding upon and inure solely to the
benefit of each party hercto, and except for Section 6.13 (Directors and Officers Indemnification
and Insurance) and Secction 9.14 (Non-Recourse) hereof, nothing in this Agreement, express or
implied, is intended to confer upon any other person any rights or remedies of any nature
whatsoever under or by reason of this Agreement.

Scction 9.10  Severability. Should any provision of this Agreement be judicially declared 1o be
invalid, unenforceable or void, such decision will not have the effect of invalidating or voiding
the remainder of this Agrecment, and the part or parts of this Agreement so held to be invalid,
uncnforceable or void will be deemed to have been stricken herefrom, and the remainder will
have the same force and eflectiveness as if such stricken part or parts had never been included
herein. Upon such a determination, the parties shall negotiate in good faith to modify this
Agreement so as to elfect the original intent of the parties as closely as possible in an acceptable
manner in order that the transactions contemplated hereby be consummated as originally
contemplated to the fullest extent possible.
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Section 9.11  Waiver of Trial by Jurv. EACH PARTY TO THIS AGREEMENT WAIVES
ANY RIGHT TO A TRIAL BY JURY IN ANY ACTION TO ENFORCE OR DEFEND ANY
RIGHT UNDER THIS AGREEMENT OR ANY AMENDMENT, INSTRUMENT,
DOCUMENT OR AGREEMENT DELIVERED, OR WHICH IN THE FUTURE MAY BE
DELIVERED, IN CONNECTION WITH THE TRANSACTIONS, AND AGREES THAT ANY
SUCH ACTION SHALL BE TRIED BEFORE A COURT AND NOT BEFORE A JURY.

Scction 9.12  Exhibits_and Company Disclosure Schedule. The Exhibits, Appendices and

Company Disclosure Schedule referenced in this Agreement are a material part of this
Agreement,

Scction 9.13 Parent Guarantee. Subject to the terms and conditions of this Agreement, Parent
agrees Lo take all action necessary to cause Merger Sub to perform all of agreements, covenants
and obligations under this Agreement required to be taken at or prior to the Closing. Parent
unconditionally guarantees to the Company the full and complete performance by Merger Sub of
its obligations under this Agreement required to be taken at or prior to the Closing and shail be
liable for any breach of any representation, warranty, covenant or obligation of Merger Sub
under this Agreement required to be taken at or prior to the Closing. This is a guarantec of
payment and performance and not collectability. In addition, Parent shall ensure that the
Surviving Corporation duly performs, satisfies and discharges on a timely basis each of the
covenants, obligations and liabilities of the Surviving Corporation under this Agreement, and
Parent shall be jointly and severally liable with the Surviving Corporation for the due and timely
performance and satisfaction of each of said covenants, obligations and liabilities.

Section 9.14  Non-Recourse. All claims or causes of action (whether in contract or in tort, in
law or in equity) that may be based upon, arise out of or relate to this Agreement or any related
documents or the negotiation, execution, performance or non-performance of this Agreement or
any related documents (including any representation or warranty made in or in connection with
this Agreement, any related documents or as an inducement to enter into this Agreement or any
related documents) may be made by any party hereto only against the Persons that are expressly
identificd as parties hercto or thereto. In no event shall any named party to this Agreement or
any rclated documents have any shared or vicarious liability for the actions or omissions of any
other Person. No Person who is not a named party to this Agreement or any related documents,
including without limitation any director, officer, employee, incorporator, member, partner,
stockholder, Affiliate, agent, attorncy or representative of any named party to this Agreement
("Non-Party Affiliates™), shall have any liability (whether in contract or in tort, in law or in
equity, or based upon any theory that seeks to impose liability of an entity party against its
owners or Affiliates) to any party to this Agreement for any obligations or liabilities arising
under, in connection with or related to this Agreement, any related documents or for any claim
bascd on, in respect of, or by reason of this Agreement, any related documents or their
negotiation or execution; and each party hereto or thereto waives and releases all such liabilities,
claims and obligations against any such Noen-Party Affiliates, The parties acknowledge and
agree that the Non-Party Affiliates are intended third-party beneficiaries of this Section 9.14
(Non-Recourse).
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IN WITNESS WHEREQF, Parent, Merger Sub and the Company have caused this Agreement
and Plan of Merger to be signed by their respective oflicers as of the datce first written above,

Parent:

Sterigenics U S, LLC /
S

By: Cdrey H. Gfauer
Title: Vice President, General
Counsct & Corporatc Sceretary

Merger Sub:

Slcrigcﬁgﬂzfr{ia Acquisitign Corp.

By: Corty Grauvef” 4
Title: President, Secretary and Treasurer

[Signatures continue on following page]
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IN WITNESS WHEREQF, Parent, Merger Sub and the Company have caused this Agreement
and Plan of Merger (o be signed by their respective officers as of the date first written above.

The Company:

Food Technotogy Services, Inc.

By: Richaré G” Hunter, Ph.D.

Title: President
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EXHIBIT B:

DEFINITIONS

“Acceptable  Confidentiality Agreements” means a confidentiality agreement containing
customary limitations on the use and disclosure of all nonpublic written and oral information
furnished to such Person by or on behalf of the Company, which shall contain terms at least as
restrictive on such other Person as those contained in the Confidentiality Agreement.

“Action” mecans any claim, action, suit, proceeding, arbitration, mediation or other investigation.

“Acquisition Proposal” means any inquiry, expression of interest, proposal or offer for, relating
to, or anv Person’s indication of interest in, whether in one transaction or a series of related
transactions, any (a) merger, consolidation, amalgamation, share exchange, business
combination, recapitalization or other similar transaction involving the Company, (b} sale, lease,
exchange, transfer, license, or other disposition or acquisition directly or indirectly of any
business or assets of the Company representing 20% or more of the consolidated assets of the
Company (cither as measured by the lair market value thereof or by revenues on a consolidated
basis atlributable thereto), (¢) issuance of securities, acquisition of securities, tender offer,
exchange offer or other similar transaction in which any Person or “‘group” (as such term is
delined under the Exchange Act), dircctly or indirectly, acquires or offers to acquire record or
beneficial ownership (as such term is defined in Rufe 13d-3 under the Exchange Act), or the
right 1o acquire record or beneficial ownership, representing 20% or more of the voting power of
the outstanding securitics of the Company or (d) any liquidation or dissolution of the Company;
provided, however, that the term “Acquisition Proposal” shall not include the Merger.

“Additional Approvals” has the meaning assigned to such term in Section 6.5(b).

“Affiliate™ means, with respect to anv Person, any other Person directly or indirectly controlling,
controlled by, or under common control with such Person. For purposes of this definition,
“control,” when used with respect to any specified person, means the power to direct or cause the
dircetion of the management and policies of such Person, directty or indirectly, whether through
ownership of voting sccurities or by Contract or otherwise, and the terms “controlling”™ and
“controlled by™ have correlative meanings to the foregoing.

“Apreement” has the meaning assigned to such term in the Preamble.

“Alternative Acquisition Agreement™ has the meaning assigned to such term in Section 6.4(¢)(i).

“Approval Time™ shall mean the time at which the Company receives the Required Company
Stockholder Approval in accordance with applicable Law, the Company’s Articles of
Incorporation and Bylaws of the Company.

“Approvals™ has the meaning assigned to such term in Section 6.5(b).

“Articles of Incorporation” means the certificate of incorporation of the Company, as amended.

B-1
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“Business Day” means a day, other than Saturday, Sunday or any other day on which
comimercial banks in Miami, Florida are authorized or required by law to close.

“Bylaws™ means the bylaws of the Company, as amended.

“Articles of Merger™ has the meaning assigned to such term in Section 1.2.

“Certificates” has the meaning assigned to such term in Section 3.2(b).

“Change in_Recommendation” means following receipt of an Acquisition Proposal that
constitutes a Superior Proposal: (i) the Company Board withdraws or modifies (in a manner
adverse to Parent), or fails to make, the Company Board Recommendation or (ii) the Company
Board recommends that the Company’s stockholders accept or approve the Superior Proposal.

“Claim™ has the meaning assigned to such term in Section 6.13(a).
“Closing’ has the meaning assigned to such term in Section 1.3.
“Closing Date” has the meaning assigned to such term in Section 1.3.
“Code™ means the Internal Revenue Code of 1986, as amended.
“Company’™ has the meaning assigned to such term in the Preamble.

“Company Common Stock™ has the meaning assigned to such term in the Recitals.

“Company Board” has the meaning assigned to such term in the Recitals.

“Companv_Disclosure Schedule” has the meaning assigned to such term in the introduction 10
Article 4.

“Company Emplovees” means the active employees of the Company.

“Company Financial Advisor” has the meaning assigned to such term in Section 4.20.

“Company Insurance Policies’ has the meaning assigned to such term in Section 4.23.

“Company IP Claim” has the meaning assigned to such term in Section 4.18(b).

“Company Material Adverse Effect” means (a) any change, circumstance, fact, event or effect
that has occurred that, individually or in the aggregate with all other adverse changes.
circumstances, facts, events and effects that have occurred, is or would reasonably be expected to
bc materially adverse to the business, assets, liabilities, financial condition or results of
operations of the Company; provided, however, that no change, circumstance, fact, event or
efiect to the extent arising out of or resulting from the following shall constitute, in and of itself,
a Company Material Adverse Effect: (i) changes generally affecting the industries in which the
Company operates, (ii} changes following the date of this Agreement in economic, regulatory or
political conditions in the U.S. or elsewhere in the world and changes in capital or financial
markets generally, including changes following the date of this Agreement in interest or
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exchange rates or the availability of financing, (iii} changes following the date of this Agreement
in GAAP, applicable laws or interpretations thereof, (iv) any change following the date of this
Agreement in the market price or trading volume of the capital stock of the Company or any
failure to meet publicly announced revenue, cash flow or earnings projections or predictions
(whether such projections or predictions were made by the Company or independent third
partics); provided that the underlying causes of such change or failure may, to the extent not
otherwise excluded, be considered in determining whether there has been a Company Matcrial
Adverse Effect, (v) any Action arising out of this Merger that has been brought against the
Company, asserted against the Company or threatened to be brought against the Company, in
cach instance, by or on behalf of a stockholder of the Company in its capacity as such (other than
anv stockholder owning (alone or together with its Affiliates) of record or beneficially, morc
than 20% of the outstanding Company Common Stock), {vi) the announcement or pendency of
this Agreement or the Transactions (except that the exclusion in this clause (vi) will not apply Lo
the usc of the term “Company Material Adverse Effect” in Section 7.2(a)(ii) with respect to any
representation or warranty to the extent the subject matter of such representation or warranty
relates to any change, circumstance, fact, event or effect that occurs at or following the datc of
this Agreement and results from the transactions contemplated hereby), (vii) arising out of or
relating to any action taken by Parent, Merger Sub or any of their respective Affiliates (which,
for the avoidance of doubt, shall not include the Company) or which Parent has requested in
writing to the Company, in each case after the date of this Agreement and (viii) declarcd or
undeclared acts of war, armed hostilities, sabotage, terrorism, pandemics, earthquakes, weather
or climatic conditions or other force majeure events or any escalation or worsening of any such
declared or undeclared acts of war, armed hostilities, sabotage, terrorism, pandemics,
carthquakes, weather or climatic conditions or other force majeure events threatened or
underway as of the date of this Agreement; provided, however, that any change, circumstance,
fuct, event or effect described in clauses (i) through (iii) or (viii) may be taken into account when
determining whether a “Company Material Adverse Effect” has occurred or would reasonably be
exnected to occur to the extent such change, circumstance, fact, event or effect has or would
rcasonably be expected to have a disproportionate impact on the Company as compared to other
companics that are similar to the Company and that conduct business in the countries and in the
industries in which the Company conducts business; (b) a material adverse change in the
Company’s relationship with its largest customer (provided, however, that no such change
arising out of or resulting from the direct or indirect solicitation or attempted solicitation of any
business from such customer, or the direct or indirect request or giving of advice to such
customer to withdraw, curtail or cancel such customer’s business with the Company, by Parent,
Merger Sub, Sterigenics International LLC or any of their respective Affiliates shall constitute a
“Company_Material Adverse Effect™); or {¢) any of the Company’s material Permits that arc
required by the Company 1o own and operate its assets or carry on its business as currently
conducted have been revoked or held invalid for a period of more than five (5) Business Days by
a Governmental Entity.

“Company Plans” has the meaning assigned to such term in Section 4.13(a).

“Company Product(s)” means any product or service that is owned, currently being or at any
time has been developed, manufactured, supported, marketed, distributed, licensed, sold or madc
available by Company.
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“Companv Intellectual Property” means any and all Technology and Intellectual Property Rights
that has been used or is currently used in the conduct of the business of the Company.

“Company Reports™ has the meaning assigned to such term in Section 4.5(a).

“Company Stock Options” has the meaning assigned to such term in Section 3.4(a).

“Company Stock Option Plans™ has the meaning assigned to such term in Section 3.4(a).

“Company Termination Fee” means an amount in cash equal to $800,000.

“Confidentiality Agrcement” means the Confidentiality Agreement, dated as of June 5, 2013, by
and between Sterigenics International LLC and the Company, as the same may be amended from
time to time,

“Consent” means any approval, consent, ratification, waiver or other authorization.

“Continuing Employee™ means any Company Employee as of the Effective Time who continues
his or her employment with Parent or any of its Subsidiaries (including the Surviving
Corporation) following the Effective Time.

“Contract” means any contract, agreement, indenture, note, bond, loan, license, instrument, lease,
commitment, plan or other arrangement, whether oral or written,

“Dissenting Shares™ has the meaning assigned to such term in Section 3.1(a).

“Dissenting Stockholders™ has the meaning assigned to such term in Section 3.1(a).

“Liffective Time” has the meaning assigned to such term in Section 1.2.

“Embedded Software™ means third-party firmware licensed from third parties that is embedded
in cquipment for which the actual source code is inaccessible to the Company.

“Linvironmental Law” means any federal, state, local or foreign laws, relating to (a) the
prolection, preservation or restoration of the environment (including, air, water, surface water,
groundwater, drinking water supply, surface land, subsurface land, plant and animal life or any
other natural resource), (b) Hazardous Substance Activities in each case as amended and as in
c¢fleet on the date hereof or (¢) pollution or protection of the indoor or outdoor environment,
health or natural resources, including, without limitation, CERCLA, 42 U.S.C. §9601 et seq.; the
Resource Conservation and Recovery Act, 42 U.S.C. §§ 6901 et seq.; the Hazardous Materials
Transportation Act, 49 U.S.C. §§ 6901 et seq.; the Clean Water Act, 33 U.S.C. §§ 1251 et scq;
the Toxic Substances Control Act, 15 U.S.C. §§ 2601 et seq.; the Clean Air Act, 42 U.S.C. §§
7401 et seq.; the Safe Drinking Water Act, 42 U.S.C. §§ 300f et seq.; and the Federal Insecticide,
Fungicide and Rodenticide Act, 7 U.S.C. §§ 136 et seq.

“Environmental Permits™ has the meaning assigned to such term in Section 4.16(a).

“LLRISA™ means the Employee Retirement Income Security Act of 1974, as amended.
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“ERISA Affiliate™ means any other Person under common control with the Company or that,
together with the Company, could be deemed a single employer within the meaning of Section
4001(b)(1) of ERISA or within the meaning of Section 414(b), (e), (m), or (o) of the Code.

“Exchange Act” means the Securities Exchange Act of 1934, as amended (together with the rules
and regulations promulgated thereunder).

“lixchange Agent” has the meaning assigned to such term in Section 3.2(a).

“Exchange Fund” has the meaning assigned to such term in Section 3.2(a),

“Expense Statement” has the meaning assigned to such term in Section 6.]9(k).

“Expenses™ has the meaning assigned 10 such term in Section 6.13(a).
“I"BCA™ has the meaning assigned to such term in the Recitals.

“Iunded International Company Plan” has the meaning assigned to such term in Section 4.13(n),

“GAAP” means gencrally accepted accounting principles in the United States of Amcrica,
consistently applied.

“Governmental Entity” means (i) any nation, state, county, city, town, borough, village, district
or other jurisdiction, (ii) any federal, state, local, municipal, foreign or other government. (iii)
any governimental or quasi-governmental body of any nature (including any agency, branch,
department, board, commission, court, tribunal or other entity exercising governmental or quasi-
governmental powers), (iv) any multinational organization or body, and {v) any Person or other
body cntitled or purporting to exercise any administrative, executive, judicial, legislative, police,
regulatory or taxing authority or power, or official of any of the foregoing,

“Hazardous _Substance™ means any substance listed, defined, designated or classified as
hazardous, toxic, radioactive, or dangerous, or otherwise regulated, under any Environmental
Law. Hazardous Substance includes any substance for which exposure is regulated by any
Governmental  Entity or any Environmental Law including, any toxic waste, pollutant,
contaminant, hazardous substance, toxic substance, hazardous waste, special waste, petroleum or
any derivative or by-product thereof, radon, radicactive material, asbestos, or asbestos containing
material, urca formaldehyde foam insulation, lead or polychlorinated biphenyls.

“Hazardous Substance Activities” means the transportation, transfer, recycling, processing,
mining, storage, use, treatment, manufacture, removal, registration, remediation, release,
labeting, production, disposal, packaging, handling, exposure of others 1o, sale, or distribution of
any Hazardous Substance or any product or waste containing a Hazardous Substance, including,
but not limitcd to, compliance with any recycling, product take-back or product content
requirements.

“Inbound Licenses™ has the meaning assigned to such term in Section 4.18(a).
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“Indcbtedness” with respect to a Person, shall mean all Liabilities of such Person and its
Subsidiaries without duplication, (including any applicable interest and premiums, penaltics,
fees, expenses, breakage costs, payments resulting from a change of control, or repayment costs
(including with respect 1o any prepayment or termination thereof (regardless if any of such are
actually paid or terminated) or any increased amount owed thereunder in connection with the
transactions contemplated hereby)), (i) for borrowed money, (ii) evidenced by notes, bonds,
debentures or similar instruments, (iii) for the deferred purchase price of property, goods or
services (other than trade payables or accruals incurred in the ordinary course of business), (iv)
created or arising under any conditional sale or other title retention agreement with respect to
property acquired by the Person or its Subsidiaries (even though the rights and remedies of the
scller or lender under the agreement in the event of default are limited to repossession or salc of
that property), (v} undcr capital leases (including any Liabilities that should be recorded as
capital lcases under GAAP, whether or not so recorded) or (vi) in the nature of guarantees of the
obligations described in the preceding clauses {i)—{(v), inclusive, of any other Person.

“Indemnitors™ has the meaning assigned to such term in Section 6.13(a).

“Indemnified Parties™ has the meaning assigned to such term in Section 6.13(a).

“Inicllectual Property Rights” means any rights in, arising out of or associated with any of the
following: (i) United States, international and foreign patents and patent applications (including
all reissues, reexaminations, divisionals, renewals, extensions, provisionals, continuations,
continuations-in-part, patent disclosures, mask works and integrated circuit topographies) and all
cquivatents thereof: (i) Software (including source and object code) and related documentation,
confidential information, trade secrets, inventions (whether patentable or not), proprietary and
confidential business information, customer lists, proprietary and confidential: know how, show
how, and all documentation relating to any of the foregoing; (iii) United States and foreign
copyrights, copyright registrations and applications therefor in both published and unpublished
works; (iv) United States and foreign trademarks and service marks (whether or not registered),
including designs, logos, slogans and general intangibles of like nature, together with goodwill
appurtenant thereto, and applications for registration of any of the foregoing; and (v) Internet
domain name registrations.

“International Company Plan” has the meaning assigned to such term in Section 4.13(n).

“Knowledge” means, as to any party, the knowledge of the executive officers of the party plus,
with respect to the Company, the knowledge of the other individuals set forth on Schedule A.

“Law” or “laws” means, with respect to any Person, all foreign, federal, state and local statuics,
laws, ordinances, regulations, rules, resolutions, orders, tariffs, determinations, writs, injunctions,
awards (including awards of any arbitrator), judgments and decrees (including laws relating to
the sale, leasing, ownership or management of real property; employment practices, terms and
conditions, and wages and hours; building standards, land use and zoning; and safety, health and
firc prevention), in each case, that is applicable to such Person and to the businesses and assets
thereof,

“[cased Real Property” has the meaning assigned to such term in Section 4.13.
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“Lcases™ has the meaning assigned to such term in Section 4.15.

“Legal Requirement” means any federal, state, local, municipal, foreign, international,
multinationa! or other constitution, Law, ordinance, principle of common law, code, regulation,
statute or treaty.

“Liabilitics” shall mean, with respect to any Person, any and all liabilities and obligations of any
kind (whether known or unknown, contingent, accrued, due or to become due, secured or
unsccured, matured or otherwise), including accounts payable, all liabilities and obligations
rclated to Indebtedness or guarantees, costs, expenses, royalties payable, and other reserves,
accrued bonuses and commissions, accrued vacation and any other form of leave, termination
pavment obligations, employee expense obligations and all other liabilities and obligations of
such Person or any of its Subsidiaries or Affiliates, regardless of whether such liabilities are
required to be reflected on a balance sheet in accordance with GAAP.

“Licns™ means pledges, claims, encumbrances, mortgages, security interests, equities, options,
rights of first refusal, or charges of any nature whatsoever.

“Made Available” imeans, with respect to any documents or other information and materials,
such documents or other information and materials that shall have been delivered (or caused to
be delivered by) the Company to Parent.

“Matcrial Contracts™ has the meaning assigned to such term in Section 4.17(a).

“Merger” has the meaning assigned to such term in the Recitals.
“Merger Sub™ has the meaning assigned to such term in the Preamble.
“New Plans™ has the meaning assigned to such term in Section 6.11(a).

“Open Source Software™ means any Software that is subject to any: “open source,” “copyleft.” or
other similar types of license terms (including any GNU General Public License, Library Gencral
Public License, Lesser General Public License, Mozilla license, Berkeley Software Distribution
license, Open Source [nitiative license. MIT, Apache, and Public Domain licenses, and the like),
including any license approved by the Open Source Initiative and listed at
hitp://www.opensource.org/licenses.

“Ordinary Course ol Business” shall mean the ordinary course of business of the Company,
consistent with past practices.

“Outside Date™ has the meaning assigned 1o such term in Section 8.1(b){i}.

“Outbound I icenses™ has the meaning assigned to such term in Section 4.18(a).

“Owned Real Propertv” has the meaning assigned to such term in Sectjon 4.15.

“Parent” has the meaning assigned 1o such term in the Preamble.
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“Parent Disclosure Schedule” has the meaning assigned to such term in the introduction to
Article 5.

“Parent Material Adverse Effect” means any change, circumstance, fact, event or effect that
would reasonably be expected to prevent, or materially hinder or delay, Parent or Merger Sub
from consummating the Transactions.

“arent Termination Fee” has the meaning assigned to such term in Section 8.4.

“Per Share Merger Consideration” shall mean $7.23 per share of Company Common Stock.

“Permits™ has the meaning assigned to such term in Section 4.10.

“Permilted liens” means, as to any Person (a) Liens for Taxes not yet due and payable or which
arc being contested in good faith and by appropriate proceedings if adequate reserves with
respect thereto are maintained on the Person’s books in accordance with GAAP principles and
(b) Licns in favor of carriers, warehousemen, mechanics, materialmen and landlords granted in
the ordinary course of business for amounts not overdue or being diligently contested in good
faith by appropriate proceedings and or which adequate reserves in accordance with GAAP shall
have been set aside on its books.

“Person” means any association, individual, partnership, joint venture, corporation, limited
liability company, trust, unincorporated organization or other legal entity, or any Governmental
Entity or any department or agency thereof.

“Predecessors” means any person that may be a predecessor entity or entities to the Company by
any legal means, including without limitation, (i) pursuant to any legal requirement, whether by
statutory merger, de facto merger, consolidation, combination, division, dissolution, share
transfer agreement, reorganization, transfer of a majority or controlling equity interest, or
otherwise or (ii) based on any theory or doctrine of successor liability, whether by statute or at
conumon law,

“Real Property” means collectively the Owned Real Property and the Leased Real Property.

“Registered Company Intellectual Property Rights™ has the meaning assigned to such term in

Scction 4.18(a).

“Related Person Contract” has the meaning assigned to such term in Section 4.17(a)(xxi).

“Related Person™ means any director, officer, employee, Affiliate (including any stockholder of
the Company that owns more than 5% of the outstanding securities of the Company) or
“associate™ or members of any of their “immediate family” (as such terms are respectively
delined in Rule 12b-2 and Rule 16a-1 of the Exchange Act) of the Company.

“Release” has the meaning set forth in Section 101(22) of the Comprehensive Environmental
Response, Compensation, and Liability Act, 42 U.S.C. Section 9601(22).

“Relevant Courts™ has the meaning assigned to such term in Section 9.6.
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“Representatives™ means, with respect to any Person, any of its officers, directors, employees,
Afliliates, altorneys, accountants, advisors, investment bankers, financial advisers or other agents
or representatives and any authorized representative.

“Required Company Stockholder Approval” has the meaning assigned to such term in

Scction 4.4(e).

“Required Governmental Approvals” means any clearance, consent approval, order or
authorization of or by any Governmental Entity required in connection with this Agreement or
the consummation of the Transactions contemplated hereby, and any required notifications to
anv Governmental Entity required in connection with this Agreement or the consummation of
the Transactions contemplated hereby, to the extent required by any applicable Legal
Requirements, including the Approvals.

“Sarbancs-Oxlev Act’” has the meaning assigned to such term in Section 4.5(a).

“SIZC” has the meaning assighed 1o such term in the Section 4.4(c).

“Securitics Act” means the Securities Act of 1933, as amended, and together with the rules and
regulations thereunder.

“Shares” has the meaning assigned to such term in Section 3. 1(a).

“Significant Holder” has the meaning assigned to such term in the Recitals hereto.

N

“Sofiware” means computer softwarc and programs in any form, including source code and
objcct code form, operating systems, database management code, firmware and utilities, and all
rclated documentation, developer notes, comments and annotations.

“Stockholders Agreement™ has the meaning assigned to such term in the Recitals.

“Subsidiary” means, when used with reference to any Person, any corporation, partnership,
limited liability company, business trust, joint venture or other entity of which such person or
entity (either acting alone or together with its other Subsidiaries} owns, directly or indircctly,
{ifty pereent (50%) or more of the stock or other voting interests, the holders of which arc
cntitled 1o vote for the election of a majority of the board of directors or any simtlar governing
body of such corporation, partnership, limited liability company, business trust, joint venture or
other entity.

“Superior Proposal™ means any bona fide written offer that is an Acquisition Proposal (with all
references to 20% in the definition of Acquisition Proposal being treated as references to 80%
for these purposes) that did not result from or arise in connection with a breach of this
Agreement by the Company and that the Company Board determines in good faith, after
consultation with its outside legal counsel and financial advisors, is reasonably capable of being
consummated, and if consummated would be more favorable to the Company’s stockholders (in
their capacitly as such) from a financial point of view than the Merger, taking into account (i)
such factors that the Company Board considers to be appropriate and (ii) any adjustment to the
terms and conditions of this Agreement in response to such Acquisition Proposal that have been
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delivered to the Company by Parent in writing during the Notice Period contemplated by
Section 6.4{c) (Change in Recommendation; Termination), that Parent has irrevocably
committed to in writing and that will be binding on Parent upon acceptance by the Company.

“Surviving Corporation™ has the meaning assigned to such term in Section 1.1.

“Tax Return” means any return, report or other document or information supplied or required to
be supplied 1o a taxing authority in connection with Taxes (including any schedule or attachment
thereto or amendment thereof), including any information return, claim for refund, amended
return or declaration of estimated Tax.

“Taxes” means (i} all taxes, including, income, estimated income, gross receipts, excise,
property, sales, withholding, social security, occupation, use, service, service use, license,
pavroll, franchise, unclaimed property, transfer and recording taxes, fees and charges, windfall
profits, severance, customs, import, export, employment or similar taxes, charges, fees, levics or
other assessments imposed by the United States, or any state, local or foreign government or
subdivision or agency thereof, whether computed on a separate, consolidated, unitary, combined
or any other basis, and such term shall include any interest, fines, penalties or additional amounts
and any interest in respect of any additions, fines or penalties attributable or imposed on or with
respect 1o any such taxes, charges, fees, levies or other assessments, and every
tclecommunications, telecommunications relay service, universal service, local telephone
number portability, North American Numbering Plan Administrator, 911 or E911, or other tax or
governmental fee of any kind (and any estimated payments in respect of any of the foregoing)
(i) any liability for the payment of any amounts of the type described in clause (i) as a result of
being or having been a member of an affiliated, consolidated, combined, unitary or similar group
for any period (including any arrangement for group or consortium relief or similar
arrangement), and (iii) any liability for the payment of any amounts of the type described in
clauses (i) or (i) as a result of any express or implied obligation to indemnify any other person or
as a result of any obligations under any agreements or arrangements with any other person with
respect to such amounts and including any liability for taxes of a predecessor or transferor or
otherwisc by operation of law.

13

Tcehnology” means (i) Software (including software development kits, APIs, compuier
programs, codecs, interfaces, software implementations of algorithms and models and
mcthodologics), whether in source code, object code, or other form, (ii) databases, compilations,
collections of data and data, (iii} inventions (whether or not patentable), (iv) methods and
processes, {(v) designs and schematics, (vi) know-how, and (vii) works of authorship, including
documentation (e.g. user manuals and {raining materials).
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RESTATED ARTICLES OF INCORPORATION
OF
FOOD TECHNOLOGY SERVICE, INC.

In compliance with Chapter 607 and/or Chapter 621, F.8,, these Restated Articles of
Incorporation of FOOD TECHNOLOGY SERVICE, INC. are hereby adopted.

ARTICLE I. NAME

The name of the .corporation is FOOD TECHNOLOGY SERVICE, INC. (the
"Corporation™).

ARTICLE [T. ADDRESS

The principal and mailing address of the Corporation is 3 Parkway North, #100N,
Deerficld, IL 60015.

ARTICLE 1ll. COMMENCEMENT OF EXISTENCE

- The existence of the Corporation will commence on the date of filing of these Articles of
Incorporation.

ARTICLE IV. PURPOSE

The Corporation is organized to engage in any activity or husiness permitted under the
laws of the United States and Florida.

ARTICLE V. AUTHORIZED SHARES

The maximum number of shares that the Corporation is authorized to have outstanding at
any lime is 1,000 shares of common stock having $0.01 par value per share.

ARTICLE V1. REGISTERED OFFICE AND AGENT

The street address of the registered office of the Corporation is 1201 Hays Street
Tallahassee, FL 32301-2657 and the name of the Corporation’s registered agent at that address is
Corporation Service Company.

ARTICLE VII. BYLAWS

The power to adopt, alter, amend or rcpeal bylaws shall be vested in the board of
directors and the shareholders, except that the board of directors may not amend or repeal any
bylaw adopted by the shareholders if the shareholders specifically provide that the bylaw is not
subject to amendment or repeal by the directors,
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ARTICLE VIII. AMENDMENTS

The Corporation reserves the right to amend, alter, chunge, or repeal any provision in
these Articles of Incorporation in the manner prescribed by law, and all rights conferred on
shareholders are subject to this reservation.
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CERTIFICATE DESIGNATING PLACE OF BUSINESS OR DOMICILE FOR THE SERVICE

OF PROCESS WITHIN THIS STATE, NAMING AGENT UPON WHOM PROCESS MAY
BE SERVED.

Pursuant to Chapter 48.091, Florida Statutes, the following is submitted:

That FOOD TECHNOLOGY SERVICE, INC. with its registered office as
indicated in the Articles of Incorporation at 1201 Ilays Street Tallahassee. FL 32301-2657 has
named Corporation Service Company as its agent to accept service of process within this state.

ACKNOWLEDGMENT:

Having been named to accept service of process for the Corporation named
ahove, al the place designated in this certificate, the undersigned agrees to act in that capacity, to
comply with the provisions of the Florida Business Caorporation Act, and is familiar with, and
accepts, the obligations of that position.

Dated this 5th day of March, 2014,

Corporation Service Company

;’/ v
By:/ é/;;ﬁ%: Jéa-!,ﬁ,, g 1. ?L*
Name: Flizabeih R. Komecm}f ,bﬂz
Title: Assl. Vice President
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