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ARTICLES OF AMENDMENT
OF
SUMMUS, INC. (USA}
FOR
SERIES E CONVERTIBLE PREFERRED STOCK

Pursuant wo the provisions of Sections 507.0601., and 6070602 of the Florida
Business Corporation Acl, Summus, Inc. (USA) (the “Corporation™), a corporation
organized and cxisting under the laws of the State of Floxida, hereby certifies as follows:

I The nume ol e Corporation is Summus, Inc. (USA)

2. The tenmns and provisions of the Statement of Rights and Preferences fthe
“Statement of Rights™) of the Corporation’s Series E Convertible Prefarred Stock (the
“Series E Preforred Stock ™) have been duly approved by the unanimons wriller consent
of the Corporation’s Board of Directors dated us of Gotober 17, 2003.

3. The text of the Statement of Rights establishing and designating the Scries E
Prefeived Stock, which shall be added to Artinle TV of the Corporation’s Amended and
Restated Certificale of Incorporation (the “Certificate of Incorporation™), as smended to
date, is atteched to thesc Articles of Amendment 23 Appendix A and is incorporafed
heroin for all purposes.

N WITNESS WHEREOQT, the Corporation has caused these Articles of
Amendment to be executed in its name apd on iis behalf by its Chief Operating Officer
and attested by izs Assistant Corporate Secretary on this 17th day of Qetober, 2003,
hercby daclaring and centifying that this is the eot and deed of the Corparation and that
the statements contained horein are affirmed as wue under penalties of perjury.

SUMMUS, (NC. (USA)

Gary'E. Ban, Gifef Operating Officer

By:_ .x./ %‘—E/
Robert 5. Lawrey

Assistant Corporate Scoretary
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APPENDIX A TO ARTICLES OF AMENDMENT OF SUMMUYS, INC, (LISA)
DATED OCTORER 17 2003

Article TV of ibe Amended and Restated Certificate of Incarporation of Suminug, Inc.
(USA) { the “Corporation”} is heveby amended hy adding the following provisions:

“STATEMENT OF RIGHTS AND PREFERENCES OF THE
SERIES E CONVERYTBLE PREFERRED STOCK OT §UMMUS, INC. (TUSA)

1. Preferred Stock Designation; Number; Yesue Price, Of the 5,000,000
shares of authorized preforred stock of the Corporation, 200 shares are designated as “Secies E
Convertible Preferrmd Stock” {the “Scres E Preferred Stack™). The Series F Praferred Stock has
an issue price {"Issue Price™ of §1,000 per share.

2. Ranking. Except as provided for herein, the Serics B Prafurmcd Stock shall
rank on a parity with the Corporation’s Series A Convertible Praferred Stock {the “Series A
Proferred Stock™), its Series C Convertible Prefarred Stock {the “Series C Preferred Stock™) and
its Serics D Convertible Preferred Stock (the “Series D Preferred Stock™) in afl respects,
including but not Hmited ta liquidation preference upon dissolution, liquidation, or winding up of
the Corporation.

3.  No Divideads. The Series E Preferred Stock shall not be entitfled to any
dividends, distributions or coupon amount, except a$ set forth in this Statement of Rights and
Preferences of the Series E Convertible Preferred Stock { this “Series B Statement of Rights™),

4, Liquidation Preference

a Series B Prefercnce. [n the event of any Hiquidation, dissolution or
winding up of the Corporation, elther voluntary ar involuntary, the
holders of the Series B Drofarred Stock shall be entitled to receive, priar
and in preference to any distibution of any of the assets or sucplus funds
of the Corporation to the holders of any preferred stock of the Corporation
ranking junier to the Serfes E Preferred Stock {the “Junior Preferred
Stock”), an amount equal to $1,000 per share (the "Liguidation
Proference”} (such Liguidation Preference to bs adjustad for any
comnbinations, consolidations, stoek distributions or stock dividends with
respect to shares of the Serics § Preferred Stock). Upon the oocurrence of
any suck liquidation, dissolution or windiug up of the Corporntion, the
funds and assets of the Corporation shall be used first fo repay al}
indebtedness and other obligations, then 1o pay the liquidation preferences
of any preferred stock having preforences senior (e the Serics E Preforeed
Slock, Serjes D Preferred Stock, the Serjes ¢ Preferred Stock, snd the
Series A Preforred Stook {the “Senior Preferred Stock™) and then 1o pay
the liquidation prelcrences of the Serics B Preferred Stock, Serics B
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Preferred Stack, Serics C Preferred Stock, and Scries A Preferred Stock. I
the assets and funds 1o be distibuted among the holders of the Serics B
Preferred Stuck, Scries D Preferrad Stock, Series C Prefered Stock, and
fhe Series A Preferrad Stock shall be insufficient to pexmit the payment 10
such holders of the full tiquidation preference, then the entire assets and.
funds of the Corporation legaly avarlabie for distribuiion (alier payment
of any Senior Preferred Stock) shall be distributed ratably ameng the
holders of Scrias A Drafomad Stack, Serics C Preferved Stock, Series D
Preferred Stock and Series E Proferred Siock based upon the relative
Viquidation preferences of the Serfes E Preferred Stock, Series D Preferred
Stock, Series C Preferred Stock, und Serics A Preoferred Stock then held by

them.

Any funds ar assels legaily available for distribution aller payment
in full of the liguidaiion preforences of the Series A Preferred Stock,
Series C Preleired Stock, Scries D Preferred Stock and Seriss E Preferred
Stack shail be distributed among she holders of the Junior Preferred Stock
in aceordance with the liquidation rights of the Junior Preferred Siock,

b. Distribution of Remaining Assets to Common Stock Holders.
After payment to the holders of any Scaior Preferred Stock, the Serics E
Preferred Stack, the Seres D Prefarzed Stocl, the Series C Preforred
Stack, the Series A Prefesred Stock, apd the Junior Preferred Stock ofthe
amounts sot forth in Seedon 4.5 above, the cntins remaining assets and
funds of the Corporatien legally available {or distribution, if any, shallbe
distriknred among the holders of the Commmon Steck in proportion to the
shares of Common Stock then beld by them.

5, Consolldation or Merger. In cnse of uny consclidation or merger of the
Corporation with or into anather corporation (other than a mere roincorporation transaction) or
the conveyance of all or substantially 21t of the assets of the Corporation to another corporation,
each share of Series E Preferyed Stock shall therealtor be convertible inro the munber of sharzs of
stock or other securitits or property to which 2 holder of the number of shares of Comunion Stock
defiverable upon gonversion of soch Series E Preferred Stock would have been eatitied upon
such consolidation, morger or conveyancs; and, n any such case, appropriate adjustment {(as
determined by the Board of Direciots of the Corpomtion in good faith) shall be made in the
application of the provisions herein st forth with respect Lo the rights and interest thersafter of
the holder of the Scries E Preferred Stock to the cnd that the provisions set farth herein
{including provisions with respect to chapges in and other adjustments of the applicable
conversion terms of the Seres B Preferred Stock) shail thereafter be applicable, as noarly as
reasopably may be, n relation to any shares of stock or other property thereafter deliverable
upont the conversion of the Serics E Preforrod Steck. The Corporation shall not effect any
transaction descnibed in this Section 5 unless the resulting successor or acguiring entty {if not
the Corporation) and, if an enliyy differcnt from the successor or dcquiring emtity, the entity
whose capital stock or essels the holders of the Commen Slock are cntitled 1o reccive as & resplt
of such transaction, assumss by written instrument the obligalions of this Cestificate of
Dusigoation (including this Section 5). The above provisions shall similarly apply to successive
consolidations, mergers, sales, transfers of share exchanges. The consolidation or merger of the
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Corporation with or info any other corporation shall not be deemed to be a liquidatiou,
dissolution or winding up of the Corporation,

6  Conversion. Upon conversion, each thare of Series B Preferrad Stock
shal] be converled into such number of fully paid and nonassessable sharcs of Commen Stock as
is determined by dividing (i) the product of (x) fhe number of shares of Serics E Convertible
Preferred Stock being converied, multiplied by (y) $1,000, by (ii) $0.20 at the time of conversmn
{thw “Conversion Number”):providad, however, that in no event shall 2 holder of shares of
Series B Preferred Stock be entitled to converl any such shares in excess of thar number of shaves
wpon conversion of which the sum of {x) the number of shares of Common Stock bepeflcially
owned by the holder and its affifiates (other than shures of Common Stock which may be deemed
beneficially owned through the ownership of the unconveried portion of the shares of Serfes E
Preferred Stoel or the unexercised or unconverted portion of any other securities of the
Corporation (including, without limitation, the warrants issued by the Corporation pursuant to
the Subscription Agreemcnt (as defined below) (the “Warranats”)) subject to & [imitation on
conversion or exercise analoguus to the Hmitations contained herein} and (V) the number of
shares of Common Stock issuable upon the conversion of the shares of Series E Preferred Stnck
with respect to which the determination of this proviso is being made, would re¢uit in beneficial
ownership by a holder and such holder’s affiliates of morc than 4.9% of the vutstanding shares of
Common Stock. For parposes of the proviso to the immediately preceding sentence, venefiejal
ownership shall be determined in accordance with Seetion | 3(d) of the Securitics Exchange Act
of 1934, ps amended, and Regulation 13D-G thereunder, except as otherwiss provided in clause
(x) of such provisa, The Serics E Prefemred Stock shall convert as follows: '

2. Couaversion. To convert shares of Series E Preferred Stock the
halder must surrender the cemifieale or certilicates therefor, duly
endorscd, at the office of the Corporation or of any transier agent for the
Secries E Preferred Siock, and give written notice by mail, postage prepaid,
o the Corporation st its principal corporate office, of the clection to
convert the sarme and shall state in the notice the name or names in which
the certificale or certificates for shares of Commeon Stock are to be issued.
The Caorporation shall, 2s soon a5 practicable thevcafier, nsug ang deliver
&t such office to that holder, ar to the nominge or nominees of that holder,
& certificale or certificates for the mumber of shares of Common Stock fo
which the holder shall be entitfied. The conversion ghall be deemad to have
been made immediately prior to the olose of business on the date the
shares were surrcndered for conversion, and the person of persons enditled
lo receive the shareg of Common Stock issuable upon the conversion shall
be treated for all purpeses as the record holder or holders of those shares
of Commeon Stock as of that date.

b. Delivery of Common Stack Upor Cenvergion. Upon the
surrender of cerificates a3 described above, the Cotporation shall issue
and, within two (2} business days afier such surrender {or, in the case of
lost, stolen or deswoyed certificates, aller provision of agrecment ang
indemmification pursuant to subparagraph (a} above) (the "Delivery
Pariod”), defiver {or cause {ts Transfer Agent fo so issue aud deliver) in
accordance with the terms hercof and the Subscription Agreement
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pursuant to which the Sarfes E Preforred Stock was sold {the *Subscription
Agreement™) to or upon the ordey of the holder {i) that number of shares of
Common Stock for the portion of the sharcs of Scries F Preferred Stock
converted as shall be determined in accordspec herewith and (if) a
certificate representing the bafance of the shaces of Serics E Preferred
Stock oot converied, if any.

In liew of dehivering physieal certificates representing the Common Stack
issuable upon conversion, provided the Corporation's Transfer Agent is
participating in the Depository Trust Company {"DTC"} Fast Aulomated
Sceurilies Transfor ("FAST™) program, upon request of the holder and its
compliance with the provisions contajped in this Section 6, the
Corporation shall use iis best cfforts to cause 1is Transfer Agent to
electronically transmit the Copmon Stock issuable upon conversion to the
holder by crediting the account of helder's Prime Broker with DTC
through s Deposit Withdrawel Agent Commission "DIWACH) system,
The time penods for delivery deseribed iIn the immediately preceding
paragraph shall apply to (he clectranic ransmittals described hersin,

¢ Eifect of Stock Splits or Conversion Number. The Corporation
way clecl o effect a split or comsolidation or subdivision of the
outstanding shares of Common Swock. The Corporation may issue z
dividend ar other distribution to holders of Common Stock that is payable
in additional shares of Common SteK, vr iu other securitics or nhghts
convertible into, or entithing the bolder to receive directly or indirestly,
sdditional shares of Common Stock (hereinzfter referred to as “Common
Stock Equivalents™) without payment of any consideration by the holder
of Commeon Stock for the additional shares of Common Stock, or the
Commeon Stock Equivalents, or the additional sharee of Common Sinck
issuable upon conversion or exercise thereof. If so, then as of the record
date for that event, {or the date of such dividend distribution, split or
subdivision if no record date s fixed), the Conversion Number of the
Series B Preferred Stock shall be appropriately adjusted so that the number
of shares of Common Stock fasuable on conversion of thal series shall be
adjusted in propartion o the increase or decrease of outstanding shares
resulting (rom the stock split, dividend or subdivision (treating ail
gummcm Siock Equivalents as having been vosverted into Common
tock).

d. Effect of Other Distributions on Conversion. 1f the Corporation
declares a distribution (other than a distribution subjest to the previous
Scction &.c. of this Serjes E Siatement of Rights) payablc in securities of
other persons, evidences of indehtedness issued by the Corporation or
other persons, assets {excleding cash dividends), or options or rights that
do not result in sdjustment of the Conversion Numbsr uuder this Section
G, then the holders of the Series B Preferred Stock shall be entitled 10 &
proportionate share af any such distribution as though they were the
holders of the number of shares of Common Stock of the Corporation into

LU
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which their shares of Scries E Preferzed Stock are converiible, determined
as of the record date fixed for the detcnmination of the holders of Common
SHock of the Corperation entitled to recoive such distrihution.

e Effect of Recapitalizations on Ceaversion. If any recapitalization
of the Commen Stock ocsurs {oviher Wan a subdivision, combination or
merger or sale of assets woansaction provided for elsewhere herein),
provision shall be made o that the holders of the Series E Preferred Stock
shall therzafler be catitled fo reesive, upon conversion of the Series £
Preferred Stock, the number of shares of stock or other securities or
property of the Corporation or otherwise, to which they wonld be entitled
on such recapitalization if they were the holders of the number of shares of
Comnmon Stock of the Corporation into which thoir shares of Series E
Preferved  Stock were convertible on the effective date of the
recapitalization. In any such cese, appropriate adjustment shall bs made in
the application of the provisions of this Section § with respect 1 the rights
of the holders of the Series ¥ Preferred Stock after the recapitalization to
the end that the provisions of this Section & shall be appiicable after the
recapitalization 9 ochieve the intent of the Conversion MNumber
adjustiment provisions of thic Section §, so as to protect the conversion
riphts of the holders of the Seties E Preferred Stock against irgpaivment as
nearly 85 may be practicable. '

£ Ne Impairment of Conversion Rights. The Corporation wall not,
by amendment of its orgamzational documents, or through any
rearganization, recapitalization, transfor of assets, consolidation, merger,
dissolution, issuc or sale of securities or any gther voluntary netion, aveid
or seek to avoid the observance or performance of any of the {erms to be
absarved or performed hereunder by the Corporation, but will at ali times
in good faith assist in the carrying out of all the provisions of this Section
6 and in the taking of all such action as may be necessary or appropriale in
ormder o pratect the conversion rights of the holders of the Series E
Preferred Stock against impairment.

% No Fractional Shares on Conversion. No fractional shares shyll
e issued wpon conversion of the Series E Preferred Stack, and the number
ol shares of Common Stosk to be issued shall be rounded up to the nearest
whole share, determined on the basis of the total number of shazes of
Series E Prefermred Stock which the holder is at the time converting into
Cemmen Stock and he nunber of shares of Comman Stoek izsuable upon
such aggrogats conversion.

k. Certificates on Adjustment of Conversion Number. Upon the
cccurrence of each adjusiment or readjustment of the applicable
Cenversion Number of Series E Preferrad Stoek purguant 1 this Seclion 6,
the Corporation, at its expense, shall promptly compute such adjustment or
readiustment and prepare and furnish to each holder of Series E Preferred
Stock 2 certificate sergng forth such adjusimont or readjustment, showing
the facts upon which such adjustment or readjusunent is based. If 2 holder
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of Series E Prefarred Stock requests in writing, the Corporation shall
supply that holder a certificate setting forth (i) such adjustment and
readjustment, (i} the appliceble Converclon Number in effees al the time
{beforz and after the adjustmenmt), and (i) the number of shares of
Cormmon Stock and the amount, if any, of other property which at the time
would be recetved upon the convorsion of a sharc of Series E Preferred

Stack.

i Conversion Notices. Any notice required by the provisions of this
Section & to be given to the holdars of shares of Senes E Preferred Stock
shall be decmed given if deposited in the United Siates mail, postage
prepaid, and sddressed (o each holder of record at his or her address
appearing on the books of the Comporation.

i« Reservation of Stock for Conversion. The Corporation shall ar all
timas reserve and keep available gut of its authorized but unissued sharcs
sf Common Stock solely for the purpose of affccting the conversion of the
shares of Series E Preferred Stock such number of its shares of Catnmon
Stock as shall Drom Unee W time be sufficient to offect the copversion of all
outstanding shares of the Series E Preferred Stock. If the number of
authorized but unissued sharcs of Commen Stock are not sufficient to
effect the conversion of all then outstanding shares of Series E Profomed
Stock, the Corporation will take such corporste action as may, in the
opinion of its counsél, be neceseary to tncrcase its anthorized but unissued
shares of Common Stock to such nurnber of shares as shall be sufficiens
for such purposes.

7. Voting Rights of Scries E Preferred. Each outstanding share of Series E

Preferred Slock shall have no voting rghts, except as may be requived by the faw
of the state of incorparation or as further deseribed in this Series E Statement of

Rights.

8. Protective Provisions. So long a5 any shares of Series E Preferred Stock
remnain owtstanding, the Corporation shall not, without first obtaining the approval
{by vote or written consent) of the holders of ar least a majority of the then
outstanding shares of Serics E Preferred Stock:

a. Authorize or issue any additional Series E Preferred Stock;

b, Advessely slter or change the rights, preferences or privileges of the
Series B Preferved Stock; or

€. Amend this Statement of Rights;

9, Status of Converted or Redeemed Stock, If any shares of Series E
Preferred Stock shall be redeemed or converted into Commeon Stock, the shares of
Series E Preferved Stock so converted or redeemed shall be canceled and shall not
he isgushie by the Corporation.”



