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480 East Jefferson Street
Tollshasses, FL 3zaoFebruary 20, 2004
Tel. 850 222 1092
Fax 850 222 7615

Secretary of State, Florida
409 East Gaines Street
Tallahassee FL. 32399

Re: Order#: 6042314 80O
Customer Reference 1:
Customer Reference 2: 214 740-8129

Dear Secretary of State, Florida:

Plioase ﬁE the attached; _
=" PMC CAPITAL, INC. (FL)

i Merger (Discontinuing Company)
Florida :

-
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Enclosed please find a check for the requisite fees, Please return evidence of filing(s) to my attention,

If for any reason the enclosed cannot be filed upon receipt, please contact me immediately at
{830) 222-1052. Thank you very much for your help.

Sincerely,

Ashley A Mitchell
Fulfillment Specialist
Aghley Mitchell@ech-lis.com
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ARTICLES OF MERGER .
MERGING L w2
PMC CAPITAL, INC, . ok
WITH AND INTO
PMC COMMERCIAL TRUST

Pursuant to the provisions of Sections 607.1101, 607.1108 and 607.1109 of the Florida

Business Corporation Act (the “FBCA”), PMC Commercial Trust, 8 Texas real estate investment

trust (*Trust”), and PMC Capital, Inc., & Florida corporation (“Capital’), adopt the following

Articles of Merger for the purpose of merging Capital with and into Trust {the “Merger”).
FIRST:

The names of the merging corporations and the states undc'éth}i 1ats of
which they are respectively organized are: r?:if‘ —‘Z:";% -y é
e wan—
e
Name of Corporation _ State of Organization .- T -
4= S WX
PMC Capital, Inc. Florida P o
it
PMC Commercial Trust Texas 27
SECOND:

P

[

=

oy

(&)
Road, Suite 600, Dallas, Texas 75232.

Trust shall be the entity surviving the Merger and shall continue its
existence under the laws of the State of Texas, and its principal office is located at 17950 Preston
THIRD:

o

F
v-mo

t Pursuant to Section 607.0123 of the FBCA, the effective date of the
Articles of Merger will be 11:59 p.m. on February 29, 2004, a date which is not more than ninety
{90) days after the date of filing with the Sccretary of State of Florida.

FOQURTH: There is aitached hersto as Exhibit A, a copy of the Agreement and Plan
of Merger dated as of March 27, 2003, as amended by that certain First Amendment to
herein by this reference.

" Agreement and Plan of Merger dated August 1, 2003, (the “Plan™) and the Plan is incorporated
FIFTH:

SIXTH:

The Plan was approved by the Board of Trust Managers of Trusi on
March 27, 2003 and by two-thirds of the shareholders of Trust on January 9, 2004 in the manner
prescribed by the Texas Real Estate Invesiment Trust Act.

The Plan was approved by the Board of Directors of Capital on
March 27, 2003 and by a majority of the shareholders of Capital on December 30, 2003, in the
manner prescribed by the FBCA.

sharcholders of Capital.

SEVENTH: Trust hereby appoints the Secretary of State of Florida as its agent for
service of process in a proceeding to enforce any obligation or the rights of any dissenting
EIGHTH:

Trust hereby agrees to promptly pay to any dissenting shareholders of
T2346:00001 : DALLAS : 1226357.3

Capital the amount, if any, to which he, she or it is entitled under Section 607.1302 of the FBCA.



IN WITNESS WHEREOF, these Articles of Merger are dated to be effective as set forth

above,

T2346:00001 : DALLAS : 12268873

PMC COMMERCIAL TRUST
{a Texas real estate investment trust)

By.

Lance B. Rosemore
President, Chief Executive Officer and Secretary

PMC CAPITAL, INC.
(& Florida corporation)

By:

Lance B, Rosemore
President, Chief Executive Gificer and Secretary



THE STATE OF TEXAS §

1, &g rom JLORE & Notary Public in and for Dallas County, Texas,
do hereby certify that on this day of February, 2004, personalily befbre me appeared Lance
B. Rosemore, who being by me first duly sworn, declared that he is the person who signed the
foregoing document as the President, Chief Executive Officer and Secretary of PMC

Commercial Trust, a Texas real estate investinent trust, and that the statements therein contained
are true.
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THE STATE OF TEXAS §
8
COUNTY OF DALLAS §

ela J. . Spreks

I, - a Notary Public in and for Dallas County, Texas,
do hereby certify that on thigf {18day of February, 2004, personally before me appeared Lance
B. Rosemore, who being by me first doly swom, declared that he is the person who signed the
foregoing document as the President, Chief Executive Officer and Secretary of PMC Capital,
Inc., a Florida corporation, and tha( the statements therein ined are true.

the State of Texas
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EXBIBIT A
AGREEMENT AND PLAN OF MERGER
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AGREEMENT AND PLAN OF MERGER
BY AND BETWEEN
PMC COMMERCIAL TRUST
AND
PMC CAPITAL, INC.

DATED AS OF MARCH 27, 2083
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AGREEMENT AND PLAN OF MERGER

THIS AGREEMENT AND PLAN OF MERGER ({the “Agreement”), dated as of
March 27, 2003, is made and entered into by and between PMC Commercial Trust, a Texas real
estate investment trust (“Trust”), and PMC Capital, Inc., & Florida corporation that has elected to
be regulated as a business development company under the Investment Company Act of 1940, as
amended (“Capital™). Trust and Capital are referred to herein, from time to time, individually as
& “Party” and together ag the “Parties.”

RECITALS -

WHEREAS, the Board of Directors of Capitai and the Board of Trust Managers of Trust
have approved and decm it advisable and in the best interests of their respective shareholders to
consummate the merger transaction provided for berein whereby Capital will merge with and
into Trust (the “Merger”) in accordance with applicable state law and, upon the terms and subject
to the conditions set forth in this Agreement, the holders of shares of common stock, par value
$0.01 per share, of Capital (the “Capital Common Stock™) will be entitled, subject to the terms
and conditions hereof, fo receive commeon ghares of beneficial interest, par value $0.01 per share,
of Trust (the “Trast Common Shares™);

WHEREAS, Trust and Capital desire to make certain representstions, warranties,
covenants and agreements in connection with the Merger and also to prescribe various conditions
to the Merger;

WHEREAS, for federal income tax purposes it is intended that the Merger qualify as a
reorganization within the meaning of Section 368(a) of the Internal Revenue Code of 1986, as
amended (the “Code™), and this Agreement constifuies a plan of reorganization under
Section 368 of the Code;

WHEREAS, concurrently with the execution of this Agreement and as an inducement to
Trust to eanter into this Agresment, each of the Persons listed on Anpex A has entered into a
voting agreement (the “Capital Voting Agreement™) pursuent to which each such Person has
agreed, among other things, to vote its shares of Capital Common Stock in favor of this
Agreement, the Merger and any other matter that requires its vote in connection with the
transactions contemplated by this Agreement;

WHEREAS, concurrently with the execution of this Agreement and as an inducement to
Capital to enter into this Agreement, each of the Persons listed on Appex B has entered into a
voting agreement (the “Trust Voting Agreement™) pursuant to which each such Person has
agreed, among other things, to vote its Trust Common Shares in favor of this Agreement, the
Merger and any other matter that requires its vole in connection with the transactions
contemplated by this Agreement; and

WHEREAS, the transactions contempiated by this Agreement, the Capital Voting
Agreement, the Trust Voting Agreement and the other agreements and documents conteraplated
hereby, including, without limitation, the Merger, shall be referred to collectively in this
Agreement as the “Transactions.”
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NOW, THEREFORE, in consideration of the representations, warranties, covenants and
agreements contained in this Agreement, the parties hereto agree as follows:

ARTICLEX
THE MERGER T

1.1, 'The Merger. Subject to the terms and conditions of this Agreement and in
accordance with the Florida Business Corporation Act (the “FBCA™) and the Texas Real Estate
Investment Trust Act (the “REIT Act"), at the Effective Time, Trust and Capital shall
consummate the Merger pursuant to which (a) Capital shall be merged with and into Trust and
the separate corporate existence of Capital shall thereupon cease, {b) Trust shail be the successor
or surviving enfity in the Merger (the “Surviving Entity™), shall succeed to and assume all rights
and obligations of Capital and shall continue to be governed by Trust’s Amended and Restated
Declaration of ‘Trust, as amended and restated at the Effective Time, Trust’s Bylaws and the laws
of the State of Texas, including the REIT Act and (c) the separate corporate existence of Trust
with all its rights, privileges, immunities, powers and franchises shall continue unaffected by the
Merger.

1.2. Closing The closing of the Merger (the “Clasing™) shall take place at 10:00 a.m.
on a date to be specified by the Parties (the “Closing Date’””), which Closing Date shall be no later
than the second business day after satisfaction or waiver of all of the conditions set forth in
Articlie IX hereof (other than those conditions that by their jerms are to be satisfied at the
Closing, but subject to the satisfaction or waiver of those conditions), at the offices of Locke
Liddell & Sapp LLP, 2200 Ross Avenue, Suite 2200, Dallas, Texas 75201, unless another time,
date or place is agreed to in writing by the Parties hereto.

1.3. Effective Time. Subject to the provisions of this Agreement, as soon as
practicable on the Closing Date, Trust and Capital sheil file articles of merger, or other
appropriate documents (the “Articles of Merger™), executed in accordance with the relevant
provisions of the FBCA and REIT Act, réspectively, and as soon ag practicable on or after the
Closing Date, the Parties shall make all other filings or recordings required under the FBCA and
the REIT Act. The Merger shall become effective upon the later of (a) the filing of the Articles
of Merger with the Dallas County Clerk, Dallas, Texas in accordance with the REIT Act and
(b) the filing of the Articles of Merger with the Secretary of State of the State of Florida in
accordance with the FBCA, or at such other time, if any, as Trust and Capital shall agree and
designate in such filings in accordance with applicable law (the time the Merger becomes
cfiective being the “Effective Time™).

1.4. Effects of the Merger. The Merger shall have the effects set forth in the FBCA
and the REIT Act and this Agreement.

1.5. Charter and Bylaws. The Amended and Restated Declaration of Trust of Trust
(the “Charter™), as in effect immediately prior to the Effective Time, shall be the Declaration of
Trust of the Surviving Entity (the “Surviving Entity Charter”) unfil thereafter changed or
amended as provided therein or by applicable law. The Bylaws of the Trust, as in effect
immediately prior to the Effective Time, shall be the Bylaws of the Surviving Entity (the
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“Surviving Entity Bylaws™) until thereafter changed or amended as provided therein or by
applicable law.

1.6. Taking of Necessary Action.  Each of Trust and Capital shall use its
commercially reasonable efforts to fake all such action as may be necessary or appropriate in
order to effectuate the Merger under the FBCA and the REIT Act.

ARTICLE II
BOARD AND OFFICERS OF THE SURVIVING ENTITY .

2.1. Board of the Surviving Entity. The trust managers of the Surviving Entity
immediately following the Effective Time shall be the persons named on Schedule 2.1 bereto,
cach of which shall serve until their successors shall have been duly elected or appointed and
qualified or until the earlier of their death, resignation or removal in accordance with the
Surviving Entity Charter and Surviving Entity Bylaws. Such trust mansagers of the Surviving
Entity shall be appointed to the committees of the Surviving Entity’s Board of Trust Managers as
indicated on Schedule 2.1.

22. Officers of the Surviving Entity.  The officers of the Surviving Entity
immediately following the Effective Time shall be the persons named on Schedule 2.2 hereto,
each of whom shall serve in such capacity until their respective successors are duly appointed
and qualified or until the earlier of their death, resignation or removsl in accordance with the
Surviving Entity Certificate and Surviving Entity Bylaws.

ARTICLE HI

EFFECT OF THE MERGER ON THE CAPITAL STOCK
OF THE CONSTITUENT ENTITIES

3.l1. Effect on Capital Stock.  As of the Effective Time, by virtue of the Merger and
without any action on the part of Trust or Capital or the holders of any Trust Common Shares or
shares of Capital Common Stock:

(@)  Cancellation of Treasury Stock. Eech issued and outstanding share of
Capital Common Stock that is owned, immediately prior to the Bffective Time, by Capital {or
any direct or indirect Subsidiary (as hereinafler defined) of Capital) as treasury stock, shall be
automatically canceled and cease to exist without any conversion thereof, and no consideration
shall be delivered in exchange therefor,

(b) Conversion of Capital Common Stock. Each share of Capital Common
Stock issued and outstanding inmxmediately prior to the Effective Time, other than those shares to
be canceled in accordance with Section 3.1{a) above, shall be canceled and shall be converted
automatically solely into the right to receive 0.37 of validly issued, fully paid and nonassessable
Trust Common Share (the “Exchange Ratio™). As of the Effective Time, sl of the certificates
evidencing shares of Capital Common Stock (the “Certificates™), by virtue of the Merger and
without any action on the part of Capital or the shareholders of Capital, shail no longer be
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outstanding and shall automatically be canceled and cease to exist, and each holder of a
Certificate shall cease to have any rights with respect to the Capital Common Stock represented
thereby, except the right to receive, upon the surrender of such Certificate in accordance with
Article IV herein, certificates evidencing the Trust Common Shares and any cash in lieu of
fractional Trust Common Shares 10 bs issued or paid in consideration therefor upon surrender of
such Certificate (the “Merger Consideration”), and any dividends or other distributions to which
such holder is entitled pursuant to Section 4.3 below, in each case without interest and less any
required withholding taxes,

(c) Trust Common Shares. Upon the Effective Time, each Trust Common
Share outstanding immediately prior fo the Effective Time shall remain outstanding and shalil
represent one validly issued, fully paid and nonassessable Trust Common Share.

32. Capital Stock Opticns and Related Matters. To the extent that acceleration by
Capital of the exercisability of any outstanding option to purchase shares of Capital Common
Stock (each, & “Capital Option™) is permitted but not required by the applicable goveming
instrument, then Capital shall not efect to cause such acceleration to occur. In connpection
therewith, at the Effective Time, to the extent not prohibited by the terms of the relevant
governing instrument, cach Cepital Cption that is outstanding and unexercised immediately prior
thereto shall cease to represent a right to acguire shares of Capital Common Stock and shail be
converted automatically into an option to purchase Trust Common Shares in an amount and at an
exercise price determined as provided below (and otherwise subject to the terms of the Capital’s
1997 Employee Stock Option Plan {the “Capital Plan”), and the agreements evidencing grants
thereunder, including, subject to the provisions of the first sentence of this Section 3.2, the
accelerated vesting of Capital Options that shall occur in connection with and by virtue of the
Merger as and to the extent required by the Capital Plan or such agreements):

{a) The number of Trust Common Shares to be subject to the option shall be
equal to the product of the number of shares of Capital Common Stock subject to the original
Capital Option and the Exchange Ratio, provided that any fractional Trust Common Share
resulting from such multiplication shali be rounded down to the nearest whole share; and

(6) The exercise price per Trust Common Share under the option shall be
equal to the exercise price per share of Capital Common Stock under the original Capital Option
divided by the Bxchange Ratio, provided that such exercise price shall be rounded up to the
nearest whole cent.

The adjustment prowded herein with respect to any Capital Optlons that are “incentive stock
options” (as defined in Section 422 of the Code) shall be and is intended to be effected in a
manner that is consistent with Section 424{a) of the Code and, to the extent it is not so consistent,
Section 424(a) shall override anything to the contrary contained herein. The duration and other
terms of the new option shall be the same as the origina! Capital Option except that all references
to Capital shall be deemed to be references to Trust.
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ARTICLE IV

PAYMENT FOR SHARES; EXCHANGE OF CERTIFICATES

4.1. Exchange Agent. From and after the Effective Time, such bank or trust company
as shall be mmtusily acceptable to Capital and Trust shall act as exchange agent (the “Exchange
Agent™). At or prior to the Effective Time, Trust shall depesit, or shall otherwise take all steps
necessary to cause to be depasited, with the Exchange Agent and for the benefit of the holders of
shares of Capital Common Stock, certificates representing the Trust Common Shares (such
certificates, together with any dividends or distributions with respect thereto with a record date
after the Effective Time, being hereinafier referred to as the “Exchange Fund”) to be issued
pursuant to Section 3.1 and paid pursuant to this Article IV in exchange for outstanding shares of
Capital Comimon Stock, The Exchange Agent shall also act as authorized agent for the holders
of Capital Common Stock for purposes of the receipt of the dividends and distributions, if any,
declared by Capital pursnant to Section 4.3 below. Prior to the Effective Time, Capital shall pay
to the Exchange Agent, for the benefit of the holders of Capital Common Stock, sufficient
Capital cash to make the distribution to holders of Capital Common Stock described in

Section 4.3. The Exchange Ageut shail pay such cash fo the holders of Capital Common Stock
as described in this Arficle IV.

42. Exchange Procedlures. As soon as reasonably practicable after the Effective
Tirne but in no event more than five business days after the Effective Time, the Surviving Entity
shall cause the Exchange Agent to mail fo each holder of record of & Cerfificate or Certificates
{(a) a letter of fransmittal which shall specify that delivery shall be effected, and risk of loss and
title to the Certificates shall pass, only upon delivery of the Certificates to the Exchange Agent
and shall be in such form and have such other provisions as the Surviving Entity may reasonably
specify and (b) instructions for use in effecting the surrender of the Certificates in exchange for
certificates representing Trust Commeon Shares. Upon surrender of a Certificate for canceflation
to the Exchange Apent, together with such letter of transmittal, duly executed and completed in
accordance with the instructions thereto, and such other documents as may reasonasbly be
required by the Exchange Agent, the holder of such Certificate shall be entitled to receive in
exchange therefor the Merger Consideration into which shares of Capital Common Stock
theretofore represented by such Certificate shalf have been converted pursuant to Section 3.1. In
addition, such holder shall be entifled to receive from the Exchange Agent from Capital funds a
check representing dividends or distributions, if any, declared by Capital pursuant to Section 4.3
below, after giving effect to any required withholding tax. The Certificate or Certificates so
surrendered shall forthwith be cenceled and cease to exist. No interest will be paid or accried on
dividends or distributions, if any, payable to holders of Certificates pursuant to this Section 4.2.
Each Trust Common Share issued as part of the Merger Consideration shall be deemed to have
been issued at the Effective Time. In the event of a transfer of ownership of Capital Common
Stock which is not registered in the transfer records of Capital, 3 certificate representing the
proper mumber of Trust Common Shares plus, to the extent applicable, the amount of any
dividend or distribution, if any, from Capital payable pursuant to Section 4.3 below, may be
issued to such a transferee if the Certificate is presented to the Exchange Agent, accompanied by
all documents required to evidence and effect such transfer and to evidence that any applicable
stock transfer taxes have been paid. Until surrendered as contemplated by this Section 4.2, each
Certificate shall be deemed at any time afier the Effective Time to represent only the right to
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receive the Merger Consideration, without interest, into which the shares of Capital Common
Stock theretofore represented by such Certificate shail have been converted pursuant to Section
3.1, and any dividends or distributions from Capital to which such holder is enfitled pursuant to
Section 4.3,

4.3. Dividends and Distribhutions.

(=) To the exient that Western Financial Capital Corporation, & Florida
corporation wholly owned by Capital (““WFCC™) has taxable income for its taxabie yesr ending
on the Closing Date (calculated with regard fo all prior dividends paid by WFCC), Capital shall
cause WFCC to declare and pay a dividend to Capital on the last business day prior to the
Effective Time in an amount equal fo the minimum dividend sufficient to permit WFCC to
eliminate any federal tax linbility for its taxable year ending on the Closing Date. To the extent
Capital has taxable ihcome for its taxable year ending on the Closing Date (calculated with
regard to all prior dividends paid by Capital) it shall declare a dividend (the “Final Capital
Dividend") to holdets of Capital Common Stock, the record date for which shall be the close of
business on the last business day prior to the Effective Time, in an amount equa! fo the minimum
dividend sufficient to permit Capital to eliminate any federal tax liability for its taxable year
ending on the Closing Date. If Capital determines it necessary to declare the Final Capital
Dividend, it shall notify Trust at least ten {10} days prior o the date of the Capital Shareholders
Meeting (as hereinafter defined), and Trust shall declare a dividend per Trust Common Share to
holders of Trust Common Shares, the record date for which shalil he the close of business on the
last business day prior to the Effective Time, in an amount per share equal to the quotient
obtained by dividing (i) the Final Capital Dividend per share of Capital Common Stock paid by
Capital by {ii) the Exchange Ratio. The dividends payable hereunder to holders of Capital
Commor' Stock shall be paid by Capital from Capital funds prior to the Effective Time. Such
payment shall be effectuated by Capital first paying such funds to the Exchange Agent, as
anthorized agent for the holders of Capital Common Stock, prior to the Effective Time.
Thereafter, the Exchange Agent shall pay such funds to the holders of Capital Common Sfock
tpon presentation of the Certificates for exchange in accordance with this Article IV,

{(#)  Notwithstanding any other provisions of this Agreement, no dividends or
other distributions on the Trust Commeon Shares issusble as part of the Merger Consideration
shall be paid with respect to any Certificate uniil such Certificate is surrendered for exchange as
provided herein; provided, however, that subject to the effect of applicable laws, following
surrender of any such Certificate, there shall be paid to the holder of the certificates representing
shares of Trust Common Shares issued in exchange therefor, without interest, (i) at the time of
such surrender, the amount of dividends or other distributions with a record date after the
Effective Time theretofore payable with respect to such Trust Common Shares and not paid, less
the amount of any withholding taxes which may be required thereon and (ii) at the appropriate
payment date, the amount of dividends or other distributions with a record date after the
Effective Time but prior to surrender and a payment date subsequent to surrender payable with
respect to such Trust Common Shares, less the amount of any withholding taxes which may be
reqguired thereon.
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4.4. No Further Ownership Rights in Capital Common Stock. The Merger
Consideration issued upon the surrender for exchange of Cerfificates in accordance with the
terrns of this Article IV shall be deemed to have been issued in full satisfaction of all rights
pertaining to the shares of Capital Common Stock previously represented by such Certificates;
provided, however, that Capital shall transfer to the Exchange Agent cash sufficient to pay any
dividends or make any other distributions described in Section 4.3, and st and after the Effective
Time, there shall be no further registration of transfers on the stock transfer books of Capital of
the shares of Capital Common Stock which were outstanding immediately prior to the Effective
Time. If, after the Effective Time, Certificates are presented to the Smviving Entity or the
Exchange Agent for any reason, they shall be canceled and exchanged as provided in this
Arficle IV.

4,5, Termination of Exchange Fund. Any portion of the Exchange Fund that
remains unclaimed by, and undistributed to, the former shareholders of Capital twelve (12)
months after the Bffective Time shall be delivered to the Surviving Entity. Any former
shareholders of Capital who have not theretofore complied with this Article IV shall thereafter
look only to the Surviving Entity for payment of their Merger Consideration (plus dividends and
distributions to the extent set forth in Section 4.3, if any), as determined pursuant to this
Agreement, without any interesl thereon. If any Certificates shall not have been surrendered
prior to one year after the Effective Time (or immediately prior to such earlier date on which any
Merger Consideration would otherwise escheat to or become the property of any governmental
entity), any such Mergér Consideration in respect thereof shall, to the extent permitted by
applicable law, become the property of the Surviving Entity, free and clear of all claims or
interest of any person previously entitled thereto.

4.6. No Liability. None of Trust, Capital, the Exchange Agent or any other Person
shall be liable to any former holder of shares of Capital Common Stock for any amount properly

delivered to a public official pursuant to any applicable abandoned property, escheat or similar
laws.

4.7. Lost Certificates. In the event any Certificate shall have been lost, stolen or
destroyed, upon the making of an affidavit of that fact by the person claiming such Certificate to
be lost, stolen or destroyed and, if required by the Surviving Entity, the posting by such person of
a bond in such ressonable amount as the Surviving Entity may direct as indemnity against any
claim that may be made against it with respect to such Certificate, the Exchange Agent or the
Surviving Entity will issue in exchange for such lost, stolen or destroyed Certificate the Merger
Consideration {plus, to the extent applicable, dividends and distributions payable pursuant to
Section 4.3).

4.8, Withholding Rights. The Exchange Agent shall be entitied to deduct and
withhold from the consideration otherwise payable to any holder of Capital Common Stock
pursuant to this Agreement such amounts as may be required to be deducted and withheld with
respect to the making of such payment under the Code, or under any provision of state, local or
foreign tax law. To the extent that amounts are so withheld and paid over to the appropriate
taxing authority, the Exchange Agent will be treated as though it withheld an appropriate amount
of the type of consideration otherwise payable pursuant to this Agreement to any holder of
Capital Common Stock, sold such consideration for an amount of cash equal to the fair market
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value of such consideration at the time of such deemed sale and paid such cash proceeds to the
appropriate taxing authority. ’

4.9. No Fractional Sheres.

(@)  No certificates or scrip representing fractional Trust Common Sheres shail
be issued upon the surrender for exchange of Certificates, and such fractional share interests will
not entitle the owner thereof to vote, to receive dividends or fo any other rights of a sharcholder
of Tyust.

(b)  Notwithstanding any other provision of this Agreement, each holder of
shares of Capital Comtmon Stock exchanged pursuant to the Merger who would otherwise have
been entitled to receive a fraction of an Trust Common Share (after taking intc account all
Certificates delivered by such holder) shall receive, from the Exchange Agent in accordance with
the provisions of this Section 4.9, a cash payment in lieu of such fractional Trust Common
Shares, as appliceble, representing such helder’s proportionate interest, if any, in the net
proceeds from the sale by the Exchange Agent in one or more fransactions (which sale
transactions shall be made at such times, in such marnmer and on such {erms as the Exchange
Agent shall determine in its reasonable discretion) on behalf of all such holders of the rggregate
of the fractional Trust Common Shares, as applicable, which would otherwise have been issued
(the “Excess Trust Shares™). The sale of the Excess Trust Shares by the Exchange Agent shail be
executed on the American Stock Exchange (the “AMEX™) through one or more member firms of
the AMEX and shall be executed in round lots to the extent practicable. Until the net proceeds
of such saie or sales have been distributed to the holders of Certificates, the Exchange Agent will
hold such proceeds in trust (the “Exchange Trust™} for the holders of Certificates. Trust shall
pey all commissions, transfer taxes and other out-of-pocket tramsaction costs, including the
cxpenses and compensation of the Exchange Agent, incurred in connection with this sale of the
Bxcess Trust Shares (other than transfer taxes that, under applicable state law, are solely the
liability of the holders of Capital Comumon Stock exchanging such shares in the Merger (which
taxes shall be paid by such bolders). As soon a3 practicable after the determination of the
amount of cash, if any, to be paid to holders of Certificates in lieu of any fractional Trust

Common Sheares, the Exchange Agent shell make available such amounts to such holders of
Certificates without interest.

4.10. Voting Rights. Holders of record immediately prior to the Effective Time of
Capital Common Stock shall be entitled, at and after the Effective Time, to vote the number of
Trust Common Shares infto which their Capital Common Stock shall have been converted so long
as they remain record holders of such Trust Common Shares, regardiess of whether the
Certificates shall have been surrendered in accordance with this Article IV.
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ARTICLEYV
REPRESENTATIONS AND WARRANTIES OF CAPITAL

Except as set forth in the disclosore schedules attached herefo (the “Capital Disclosure
Schedules™), which shall be arranged in paragraphs corresponding to the numbered and lettered
paragraphs contained in this Article V and that may be amended from time to time pursuant to
the provisions hereof, Capital represents and warrants to Trust that:

5.1, Organization, Standing snd Corporate Power of Capital. Capital is 2
corporation duly organized, validly existing and in good standing under the laws of the State of
Florida and has the requisite corporate power and authority to carry on its business as now being
conducted. Capital is duly qualified or licensed to do business and is in good standing in each
jurisdiction in which the nature of its business or the ownership or leasing of its properties makes
such qualification or licensing necessary, other than in such jurisdictions where the failure to be
so qualified or licensed, individually or in the aggregate, would not have a material adverse
effect on the business, properties, assets, financial condition or results of operations of Capital
and the Capital Subsidiaries (as defined below) taken as a whole but excluding therefrom any
such change, effect, event, occurrence or state of facts resulting from or arising in connection
with (a) changes or conditions generally affecting the industries in which the Capital operates,
{b) this Agreement, the transactions contemplated hereby or the announcement thereof or (c) any
change or effect resulting from any change in general economic conditions {a “Capital Material
Adverse Effect”). Capital bas delivered to Trust or its counsel complete and correct copies of its
Articles of Incorporation and Bylaws, as amended to the date of this Agreement. For purposes of
this Agreement, the term “Subsidiary™ of any Person means any corporation, partnership, limited
liability company, joint venture or other legal entity of which such Person (either directly or
through or together with another Subsidiary of such Person) hss the right or power to elect a
majority of the board of directors or other governing body, and the term *“Person” means an
individual, corporation, partnership, limited lability company, trust, association, unincorporated
organization or other entity.

5.2.  Capital Subsidiaries. Scheduie 5.2 hereto sets forth each Capital Subsidiary and
the ownership interest therein of Capital. The Capital Subsidiaries include, but are not limited to,
WFECC, PMC Investment Corporation, a Florida corporation (“PMIC”) and First Westemn SBLC,
Inc., a Florida corporation (*First Western™) (WFCC, PMIC and First Western are collectively
referred to as the “RIC Capital Subsidiaries” and may be individually referred to as a “RIC
Capital Subsidiary™). Except as set forth on Schedule 5.2, (a) all the outstanding shares of
capital stock of each Capital Subsidiary that is a corporation have been validly issued and are
fully paid and nonassessable, are owned by Capital or by another Capital Subsidiary free and
clear of ail pledges, claims, liens, charges, encumbrances and security interests of any kind or
nature whatsoever (collectively, “Liens”) and (b} all equity interests in each Capital Subsidiary
that is a partnership, joint venture, limited Hability company or trust are owned by Capital, by
ancther Capital Subsidiary, by Capital and another Capital Subsidiary or by two or more Capital
Subsidiaries free and clear of ail Liens. Except for the capital stock of or other equity or
ownership interests in Capital Subsidiaries, and except as set forth on Schedule 5,2, Capital does
not own, directly or indirectly, any capitai stock or other ownership interest in any Person. Each
Capital Subsidiary that is 2 corporation is duly incorporated and validly existing under the laws
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of its jurisdiction of incorporation and has the requisite corporate power and authority to carry on
its business as now being conducted, and each Capital Subsidiary that is 2 partnership, limited
liability company or trust is duly organized and validly existing under the laws of its jurisdiction
of organization and has the requisite power and authority to carry on its business as pow being
conducted. Except as set forth on Schedule 5.2, each Capital Subsidiary is duly qualified or
licensed to do business and, where applicable, is in good standing in each jurisdiction in which
the nature of its business or the ownership or leasing of its properties makes such qualification or
licensing necessary, other than in such jurisdictions where the failure to be so qualified or
licensed, individually or in the aggregate, could not reasonably be expected to have a Capital
Material Adverse Effect.

5.3. Capital Structure. The authorized capital stock of Capital consists of
30,000,000 shares of Capital Common Stock and no shares of preferred stock, par value $.01 per
share (the “Preferred Stock™). ©On the date hereof, (a) 11,853,516 shares of Capital Common
Stock and no shares of Preferred Stock were issued and outstanding, (b) no shares of Capital
Common Stock or Preferred Stock were held by Capital in its treasury and (¢} 236,250 shares of
Capital Common Stock were issuable upon exercise of outstanding Capital Options. On the date
of this Agrecment, except as set forth sbove in this Section 5.3, no shares of capital stock or
other voting securities of Capital were issued, reserved for issuance or outstanding. There are no
outstanding stock appreciation rights relating to the capital stock of Capital. All outstanding
shares of capital stock of Capital are duly authorized, validly issued, fully paid and nonassessable
and not subject to preemptive rights.  There are no bonds, debentures, notes or other
indebtedness of Capital having the right to voie (or convertible into, or exchangeable for,
securities having the right to vote) on any matters on which shareholders of Capital may vote.
Except (i) for the Capital Options or (ii) as set forth on Schedyle 5.3, as of the date of this
Agreement there are no outstanding securities, options, warrants, calls, rights, commitments,
agreements, arrangements or undertakings of any kind fo which Capital or any Capital
Subsidiary is a party or by which such entity is bound, obligating Capital or any Capital
Subsidiary to issue, deliver or sell, or cause to be issued, delivered or sold, additional shares of
capital stock, voting securities or other ownership interests of Capital or any Capital Subsidiary
or obligating Capital or any Capital Subsidiary to issue, grant, extend or enter into any such
security, option, warrant, call, right, commitment, agreement, arrangement or undertaking {other
than to Capital or a Capital Subsidiary). Except as set forth on Schedule 5.3, there are no
outstanding contractual obligations of Capital or any Capital Subsidiary to repurchase, redeem or
otherwise acquire any shares of capital stock of Capital or any capital stock, voting securities or
other ownership interests in any Capital Subsidiary or make any material invesiment (in the form
of a loan, capital contribution or otherwise) in any person {other than a Capital Subsidiary).

54. Authority; Noncontravention. Capital has the requisite corporate power and
authority to enter into this Agreement and, subject to approval of this Agreement by the vote of
the holders of the Capital Common Stock required to approve this Agreement and the
transactions contemplated hereby (the “Capital Shareholder Approvals™), to consummate the
transactions contemplated by this Agreement to which Capital is & party. The execution and
delivery of this Agreement by Capital and the consummation by Capital of the transactions
contemplated by this Agreement to which Capital is a party have been duly authorized by ail
necessary corporate action on the part of Capital, subject to approval of this Agreement pursuant
fo Capital Shareholder Approvals. Except as set forth on Schedule 5.4, the execution and
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delivery of this Agreement by Capital do not, and the consummation of the iransactions
contemplated by this Agreement to which Capital is a party and compliance by Capital with the
provisions of this Agreement will not, conflict with, or result in any violation of, or default {(with
or without notice or lapse of time, or both) under, or give rise to a right of termination,
cancellation or acceleration of any obligation or to loss of a material benefit under, or result in
the creation of any Lien upon any of the properties or assets of Capital or any Capital Subsidiary
under, (a) the Articles of Incorporation or the Bylaws of Capital or the comparabie charter or
organizational documents or partnership or similar agreement (as the case may be) of any Capital
Subsidiary, (b)any loan or credit agreement, note, bond, mortgage, indenture, reciprocal
easement agreement, lease or other agreement, instrument, permit, concession, contract,
franchise or license applicable to Capital or any Capital Subsidiary or their respective properties
or assets or (c) subject to the governmental filings and other matters referred o in Section 5.5,
any judgment, order, decroe, statute, law, ordinance, rule or regulation (collectively, “Laws”)
applicable to Capital or any Capital Subsidiary, or their respective properties or assets, other
than, in the case of clause (b) or (¢}, any such conflicts, violations, defaults, rights or Liens that
individually or in the aggregate could not reasonably be expected to (i) have a Capital Material
Adverse Effect or (ii} prevent the consummation of the Transactions.

5.5. Consents, No consent, approval, order or authorization of, or registration,
declaration or filing with, any federal, state or local government or any court, administrative or
regulatory agency or coramission: or other governmental authority or agency, domestic or foreign
{a “Governmental Entity"), is required by or with respect to Capital or any Capital Subsidiary in
connection with the execution and delivery of this Agreement by Capital or the consummation
by Capital of the transactions contemplated by this Agreement, except for (a) the filing by any
person in connection with any of the Transactions of 2 pre-merger notification and report form
under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended (the “HSR Act™),
to the extent applicable; (b) compliance with any applicable requirements of {i) the Securities
Act of 1933, as amended (the “Securities Act™), and the rules and regulations promulgated
thereunder, (ii) the Securities Exchange Act of 1934, as amended (the “Exchange Act”), and the
rules and regulations promulgated thereunder, including, without limitation, the filing with the
Securities and Exchange Commission (the “SEC”) of a joint proxy statement/prospectus relating
to the spproval by Capital’s and Trust’s shareholders of the transactions contemplated by this
Agreement {(as amended or supplemented from time to time, the “Joint Proxy
Statement/Prospectus™), (iii) the Investment Company Act of 1940, s amended (the “1940
Act”), and the rules and regulations promuigated thereunder and (iv) the Investment Advisers
Act of 1940, as amended (the “Investment Advisers Act”), and the rules and regulations
promulgated thereunder; (c) the filing of Articles of Merger with the Secretary of State of the
State of Florida and the Dallas County Clerk, Dallas, Texas; {d) compiiance with any applicable
requirements of the Small Business Investment Act of 1958, as amended, and the rules and
regulations promulgated thereunder (the “1958 Act™), the Smail Business Investment Act (1958),
as smended, and the rules and regulations promulgated therevnder (the “Small Business
Tnvestment Act™) and any other applicable requirements, rules, or reguiations of the U.S. Smali
Business Administration (the “SBA”); (¢) the issuance by the SEC of an order exempting the
Merger from the provisions of Sections 17(a) and 57(a) of the 1940 Act (the “Exemptive
Order™); and (f) such other consents, approvals, orders, authorizations, registrations, declarations
and filings (i) 23 are set forth on Schedule 5.5, (ii} as may be required under (A) federal, state or
local environmental laws or (B) the “blue sky” laws of various states or (iii) which, if not
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obtained or made, would nof prevent or delay in any material respect the consummation of any
of the transactions contermplated by this Agreement or otherwise prevent Capital from
performing its obligations under this Agreement in any material respect or have, individually or
in the aggregate, a Capital Material Adverse Effect.

5.6. SEC Documents; Financial Statements; Undisclosed Lisbilitles. Capital has
filed all reguired reports, schedules, forms, statements and other documents with the SEC since
December 31, 2001 (the “Capital SEC Documents™). All of the Capital SEC Documents (other
then preliminary materinl), as of their respective filing dates, complied in all material respects
with all applicable requirements of the Securities Act and the Exchange Act and, in each case,
the rules and regulations promuigated thereunder applicable to such Capital SEC Documents.
None of the Capitat SEC Documents at the time of filing and effectiveness contained any untrue
staternent of a material fact or omitted to state any material fact required to be stated therein or
necessary in order to make the statemnents therein, in light of the circumstances under which they
were made, not misleading, except to the extent such statements have bean modified or
superseded by later Capital SEC Documents. The consolidated and consolidating financial
statements of Capital included in the Capital SEC Documents complied as to form in all material
respects with applicable accounting requirements and the published rules and regulations of the
SEC with respect thereto, have been prepared in accordance with generally accepted accounting
principles (“GAAP") (except, in the case of unsudited statements, as permitted by Form 10-Q of
the SEC) applied on a consistent basis during the periods involved (except as may be indicated in
the notes thereto) and fairly presented, in accordance with the applicable requirements of GAAP,
the financial position of Capital as of the dates thereof and the results of operations and cash
flows for the periods then ended {subject, in the case of unaudited statements, to normal year-end
audit adjustments). Except as set forth in the Capital SEC Documents, on Schedule 5.6 or as
permitted by Section 7.1 (for the purposes of this sentence, as if Section 7.1 had been in effect
since December 31, 2002), neither Capita] nor any Capital Subsidiary has any liabilities or
obligations of any nature (whether accrued, absolute, contingent or otherwise) required by
GAAP to be set forth on a consclidated balance sheet of Capital or, to the knowledge of Capital,
of any unconsotlidated Capital Subsidiary or in the notes thereto and which, individually or in the
aggregate, would have a Capital Material Adverse Effect.

5.7. Binding Effect. This Agreement has been duly executed and delivered by, and
constitutes a valid and binding obligation of, Capital enforceable against Capital in accordance
with its terms as such enforceability may be iimited by bankruptcy, insolvency, reorganization,
moratotium, fraudulent conveyance or similar laws affecting the enforcement of creditors’ rights
generally or by general equitable principles (regardiess of whether such enforcement is sought in
a proceeding in equity or at law),

58. Absence of Certain Changes or Events. Except as disclosed in the Capital SEC
Documents or on Schedule 5.8, since the date of the most recent financial statements included in
the Capital SEC Documents (the “Capital Financial Statement Date”) and to the date of this
Agreement, Capital and the Capital Subsidiaries have conducted their business oaly in the
ordinary course and there has not been (a) any change that would have a Capital Material
Adverse Effect (a “Capital Material Adverse Change™), nor has there been any occurrence or
circumstance that with the passage of time would reasonably be expected to result in a Capital
Material Adverse Change, {(b) except for regular quarterly dividends not in excess of $0.12 per
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share of Capital Common Stock, any declaration, setting aside or payment of any dividend or
other distribution (whether in cash, stock or property} with respect to any of Capital’s capital
stock, other than any dividend required to be paid pursuant to Section 4.3, {(c)any split,
combination or reclassification of any of Capital’s capital stock or any issuance or the
authorization of any issuance of any other securities in respect of, in lieu of or in substitution for,
or giving the right to acquire by exchange or exercise, shares of its capital stock or any issuance
of an ownership interest in, any Capital Subsidiary except as permitted by Section 7.1, (d) any
damage, destruction or loss, not covered by insurance, that has or would have a Capital Material
Adverse Effect or (e) any change in accounting methods, principles or practices by Capital or
eny Capital Subsidiary, except insofar as may have been disclosed in the Capital BEC
Documents or required by a change in GAAP.

59. |Litigation. Except as disclosed in the Capital SEC Documents or on
Schedule 5.9, and other than personal injury and other routine litigation arising from the ordinary
course of operations of Capital and the Capital Subsidiaries, there is no suit, action or proceeding
pending or threatened in writing against or affecting Capital or any Capital Subsidiary that,
individually or in the aggregate, could reasonably be expected to {(a) have a Capital Material
Adverse Eifect or (b) prevent the consummation of any of the Transactions, nor is there any
judgment, decree, injunction, rule or order of any Governmental Entity or arbitrator outstanding
against Capital or any Capital Subsidiary having, or which, insofar as reasonably can be
foreseen, in the future would have, a Capital Material Adverse Effect.

5.10. Eavironmental Matters.

(a) Except (i) as disclosed in the Capital SEC Documents or as set forth in
Schedule 5,10, (ii) for matiers that, individually or in the aggregate, could not reasonably be
expected to have a Capital Material Adverse Effect or (iii) for commercially reasonable
quantities of leasing and office supplics, Capital has never generated, transported, used, stored,
treated, disposed of or managed any Hazardous Substance and to the knowledge of Capital,
(A) Capital does not have sny material liability under, nor has Capital ever violated in any
material respect, any Environmental, Health and Safety Law; (B) to Capital’s knowledge Capital
is in compliance in all material respects with all applicable Environmental, Health and Safety
Laws; and {C) Capital has never entered into nor been subject to any judgment, consent decree,
compliance order, or administrative order with respect to any environmental or health and safety
matter nor received any demsand lefter, formal complaint or claim with respect to any
environmental or health and safety matter or the enforcement of any Environmental, Health and
Safety Law.

(b}  For the purposes of this Agreement, “Environmental, Health and Safety
Laws” means the Comprehensive Environmental Response, Compensation, and Liability Act of
1980, the Resource Conservation and Recovery Act of 1976, the Clean Air Act, the Federal
Water Pollution Control Act, the Safe Drinking Water Act of 1974, the Toxic Substances Control
Act, the Emergency Planning and Community Righi-to-Know Act of 1986, the Hazardous
Materials Transportation Act, and the Occupational Safety and Health Act of 1970, each as
amended, together with all other laws (including rules, regulations, codes, injunctions,
judgments, orders, decrees and rulings) of federal state and local governments (and ail agencies
thereof) concerning pollution or protection of the environment, public health and safety, or
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empioyee health and safety, including laws relating to emissions, discharges, releases, or
threatened release of pollutants, contaminants, or chemical, industrial, hazardous, or tfoxic
materials (including petroleum products and asbestos) or wastes into ambient air, surface water,
ground water, or lands or otherwise relating to the manufacture, processing, distribution, use,
treatment, storage, disposal, transport, or handling of pollutants, contaminants, or chemical,
industrial, hazardous, or toxic materials or wastes (“Hazardous Substances™).

5.11. Related Party Transactions. Set forth on Schedule 5,11 is a list of all
arrangements, agreements and contracts entered into by Capital or any of the Capital Subsidiaries
with any person who is an officer, director or affiliste of Capital or any of the Capital
Subsidiaries, any relative of any of the foregoing or any entity of which any of the foregoing is
an affiliate. Such documents, copies of all of which have previously been delivered or made
available to Trust, are listed on Schedule 5,11,

5.12. Absence of Changes in Benefit Plans; ERISA Compliance.

(a) Except as disclosed in the Capital SEC Documents or on Schedule 5.12¢a)
and except as permitted by Section 7.1 (for the purpose of this sentence, as if Section 7.1 had
been in effect since December 31, 2002), since the date of the most recent audited financial
staternents included in the Capital SEC Documents, there has not been any adoption or
amendment by Capital or any Capital Subsidiary of any bonus, pension, profit sharing, deferred
compensation, incentive compensation, stock ownership, stock purchase, stock option, phantom
stock, retirement, vacation, severance, disability, death benefit, hospitalizetion, medical or other
employee benefit plan, arrangement or understanding (whether or not legally binding, or oral or
in writing) providing benefits to any current or former employee, officer or director of Capital,
any Capital Subsidiary or any person affiliated with Capital under Section 414(b}, (c}, (m) or (0}
of the Code {collectively, “Capital Benefit Plans™).

()  Except as described in the Capital SEC Documents or on Schedule 5.12(b)
or as would not have a Capital Material Adverse Eft‘ect, (i) all Capital Benefit Plans, including
any such plan that is an “employes benefit plan” as defined in Section 3(3) of the Employee
Retirement Income Security Act of 1974, as amended (“ERISA™), are in material compliance
with alf applicable requirements of law, including ERISA and the Code, and (ii) neither Capital
nor any Capital Subsidiary has any lisbilities or obligations with respect to any such Capital
Benefit Plan, whether accrued, contingent or otherwise, nor to the knowledge of Capital are any
such liabilities or obligations expected to be incurred. Except as set forth on Scheduie 5.12(b),
the execution of, and performance of the transactions contemplated in, this Agreement will not
(either aione or upon the occurrence of any additional or subsequent events) constitute an event
under any Capital Benefit Plan, policy, arrangement or agreement or any trust or loan that will or
may result in any payment {whether of severance pay or otherwise), acceleration, forgiveness of
indebtedness, vesting, distribution, increase in benefits or obligation to fund benefits with respect
to any employee or director. The only severance agreements or severance policies applicable to
Capital or the Capital Subsidizries are the agreements and policies specifically referred to on
Schedule 5,12(b}.
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5.13. Properties. Except as provided on Scheduie 5.13, Capital or one of the Capital
Subsidiaries own fee simple title to each of the real properties identified on Schedule 5,13 (the
“Capifal Properties”™), which are ail of the real estate properties owned by them, in each case
(except as provided below) free and clear of Liens. To Capital’s knowledge, the Capital
Propesties are not subject to any rights of way, written agreements, laws, ordinances and
regulations affecting building use or occupancy, or reservations of an interest on ftitle
{collectively, “Property Restrictions™), except for (i) Liens and Property Restrictions set forth on
Schedule 5,13, (ii) Property Restrictions imposed or promulgated by law or any governmental
boady or authority with respect to real property, including zoning regulations, provided they do
not materially adversely affect the current use of any Capital Property, (iii)} Liens and Property
Restrictions disclosed on existing title reports or existing surveys (in either case copies of which
title reports and surveys have been delivered or made available to Capital) and (iv) mechanics’,
carriers’, workmen’s, repairmen’s liens and other Liens, Property Restrictions and other
limitations of any kind, if any, which, individually or in the aggregate, are not substantial in
amount, do not materially detract from the value of or materially interfere with the present use of
any of the Capifal Properties subject thereto or affected thereby, and do not otherwise have a
Capital Material Adverse Effect and which have arisen or been incurred only in the ordinary
course of business. Except as provided on Schedule 5.13, valid policies of {itle insurance have
been issued insuring Capital’s fee simple title to the Capital Properties in amounts at least equal
to the purchase price thereof, subject only to the matters discliosed above and on Schedule 5.13,
and such policies are, at the date hereof, in fuoll force and effect and no material claim has been
made against any such policy. Except as provided on Schedule 5,13, (i) Capital has no
knowledge that any certificate, permit or license from any govermmental asuthority having
jurisdiction over any of the Capital Properties or any agreement, easement or other right which is
necessary to permit the lawful use and operation of the buildings and improvements on any of
the Capital Properties or which is necessary to permit the lawful use and operation of ali
driveways, roads end other means of egress and ingress to and from any of the Capital Properties
has not been obtained and is not in full force and effect, or of any pending threat of modification
or cancellation of any of same and (ii) Capitsl has not received written notice of any violation of
any federal, state or municipal law, ordinance, order, reguiation or requirement affecting any
portion of any of the Capital Properties issued by any governmental authority. Neither Capital
nor any of the Capital Subsidiaries has received wriften notice to the effect that (A) any
condemnation or rezoning proceedings are pending or threatened with respect to any of the
Capital Properties or (B) any zoning, building or similar law, code, ordinance, order or regulation
is or will be violated by the continued maintenance, operation or use of any buildings or other
improvements on any of the Capital Properties or by the continued maintenance, operation or use
of the parking areas. All work to be performed, payments to be made and actions to be taken by
Capital or the Capital Subsidiaries prior to the date hereof pursuant to any agreement entered into
with 2 governmental body or authority in connection with a site approval, zoning reclassification
or other similar action relating to the Capital Properties has been performed, paid or taken, as the
case may be, and Capital has no knowledge of any planned or proposed work, payments or
actions that may be required after the date hereof pursuant to such agreements.
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5.14. Taxes.

(a)  Except as disclosed in the Capitai SEC Documents or on Schedule 5,14,
each of Capital and each Capital Subsidiary has {i) timely filed all Tax retumns and reports
required to be filed by it (after giving effect to any filing extension properly granted by a
Governmental Entity having authority to do so) and ali such retumns and reports are accurate and
complete in ail material respects and (ii) timely paid (or Capital has paid on its behalf) all Taxes
shown on such returns and reports as required to be paid by it, and the most recent financial
statements contained in the Capital SEC Documents reflect an adequate reserve for all material
Taxes payable by Capital {and by ihose Capifal Subsidisries whose financial statements are
contained therein) for all taxable periods and portions thereof through the date of such financial
statements. True, correct and complete copies of all federal, state and local Tax returns and
reports for Capital and each Capital Subsidiary for all taxable years for which the statutory
periods of limitation have not yet expired, and all written communications relating thereto, have
been delivered or made available to representatives of Trust. Since the Capital Financial
Statement Date, neither Capital nor any Capital Subsidiary has incurred any liability for taxes
under Sections 852, 860 or 4982 of the Code, and neither Capital nor any Capital Subsidiary has
incurred any material liability for Taxes other than in the ordinary course of business. To the
knowledge of Capital, no event has occcurred, and no condition or circumstance exists, which
presents & material risk fhat any material Tax described in the preceding sentence will be
imposed upon Capital. Except as set forth on Schedule 5,14, to the knowledge of Capita, no’
deficiencies for any Taxes have been proposed, asserted or assessed against Capital or any of the
Capital Subsidiaries, and no requests for waivers of the time to assess any such Taxes are
pending.  As used in this Agreement, “Taxes” shall include all federal, state, local and foreign
income, property, sales, excise and other taxes, tariffs or governmental charges of sny nature
whatsoever, together with penalties, interest or additions to Tax with respect thereto.

{(b)  Capital and each RIC Capital Subsidiary (i)(A) is, and since its formation
has clected to be, treated as a “regulated investment company” within the meaning of
Section 851 of the Code (“RIC”), and is, and since its formation has been, entitied to the benefits
available under the provisions of Part I of Subchapter M of Chapter 1 of the Code (“Part I'*) and
(B) has paid dividends during each of its taxable years for which the statute of limitations has not
expired in amounts sufficient to reduce its income and excise tax labilities for such years to
zero, (ii) has operated, and intends to continue to operate, in such a manner as to gualify as a RIC
for the taxable year eading December 31, 2003 (and/or the short taxable vear of Capital and of
WYCC beginning on Janunary 1, 2003 and ending as of the Effective Time) and (iif) has not taken
or omitted to take any action which would reasonably be expected to result in a challenge to its
status as a2 RIC, and to Capital’s knowledge, no such chalienge is pending or threatened. Each
Capital Subsidiary which is a partnership, joint venture or limited liability company since its
formation has been and continues to be treated for federal income tax purposes as a partnership
and not as & corporation or an association taxable as a corporation.

5.15. No Payments to Employees, Officers or Directors. Except as set forth on
Schedule 5.5 or as otherwise specifically provided for in this Agreement, there is no
employment or severance contract, or other agreement requiring payments to be made or
increasing any amounts payable thereunder on a change of control or otherwise as a result of the
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consummation of any of the Transactions, with respect to any employee, officer or director of
Capital or any Capital Subsidiary.

5.16. Brokers; Schedule of Fees and Expenses. No broker, investment banker,
financial advisor or other person, other than A.G. Edwards & Sons, Inc. (“A.G. Edwards™), the
fees and expenses of which have previously been disclosed to Trust and will be paid by Capital,
is entitled to any broker's, finder’s, financial advisor’s or other similar fee or commission in
connection with the Transactions based upon arrangements made by or on behalf of Capital or
any Capital Subsidiary.

5.17. Compliance with Laws. To the knowledge of Capital, except as disclosed in the
Capital SEC Documents and except as set forth on Schedule 5,17, neither Capital nor any of the
Capital Subsidiaries has violated or failed to comply with any statute, law, ordinance, regulation,
rule, judgment, decree or order of any Governmental Eatity applicable to its business, propertics
or operations, except for violations and failures fo comply that would not, individually or in the
aggregate, reasonably be expected to result in a Capital Material Adverse Effect.

5.18. Contracts; Debt instruments. To the knowledge of Capital, neither Capital nor
any Capital Subsidiary is in violation of or in defanlt under (nor does there exist any condition
which upon the passage of time or the giving of notice or both would cause such a violation of or
default under} any material loan or credit agreement, note, bond, mortgage, indenture, lease,
permit, concession, franchise, license or any other material contract, agreement, arrangement or
understanding, to which it is & party or by which it or any of its properties or assets is bound,
except as set forth on Schedule 5.18 and except for violations or defaults that would net,
individually or in the aggregate, result in a Capital Material Adverse Effect.

5.19. Opinion of Financial Advisor. Capital has received the opinion of A.G.
Edwards, satisfactory to Capital, & copy of which has been provided to Trust, to the effect that
the Exchange Ratio provided for in this Agreement in connection with the exchange of the
Merger Consideration for Capital Common Stock is fair to the shareholders of Capital from a
financial point of view.

5.20. Takeover Statutes. Capital has taken all action necessary, if any, to exempt
transactions between Trust and Capital and their affiliates from the operation of any “fair price,”
“morstorium,” “contro] share acquisition™ or any other anti-takeover statute or similar statute
enacted under the state or federal laws of the United States or similar statute or regulation (2
“Takeover Statute™).

5.21. Registration Statement and Proxy Statement. The information supplied or to
be supplied by Capital or any of the Capital Subsidiaries for inclusion in (a) the Registration
Statement (as defined in Section 6.5 hereof) will not at the time of filing or at the time the
Registration Statement becomes effective under the Securities Act contain any untrue statement
of a material fact or omit to state any material fact required to be stated therein or necessary fo
make the statements therein not misleading or (b)the Proxy Statement, including any
amendments and supplements thereto, will not, either at the date the Proxy Statement is mailed
to shareholders of Capital or at the time of the Capital Sharcholder Meeting, contain any untrue
statement of a material fact or omit to state any material fact required to be stated therein or
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necessary in order to make the stetements therein, in light of the circumstances under which they
were made, not misleading. The Proxy Statement will comply as to form in sil material respecis
with all applicable laws, including the provisions of the Securities Act and the Exchange Act and
the rules and regulations promulgated thereunder, except that no representation is made by

Capital with respect to information supplied by Trust for inclusion therein. ‘

5.22. Vote Required. The affirmative vote of at least a majority of the outstanding
shares of Capital Common Stock is the only vote of the holders of any class or series of Capital’s

capital stock necessary (under applicable law or otherwise) to approve this Agreement and the
Transactions.

ARTICLE VI
REPRESENTATIONS AND WARRANTIES OF TRUST

Except as set forth in the disclosure schedules attached hereto (the “Trust Disclosure
Schedules” and, collectively with the Capital Disclosure Schedules, the “Schedules™), which
shall be arranged in paragraphs corresponding to the numbered and lettered paragraphs contained
in this Article VI and that may be amended from time to time pursuant to the provisions hereof,
Trust represents and warrants to Capital as follows:

6.1. Organization, Standing and Power of Trust. Trust is a real estate investment
trust duly organized and validly existing under the laws of the State of Texas and has the
requisite power and authority o carry on its business as sow being conducted. Trust is duly
qualified or licensed to do business and, where applicable, is in good standing in each
jurisdiction in which the nature of its business or the ownership or leasing of its properties makes
such qualification or licensing necessary, other than in such jurisdictions where the failure to be
so qualified or licensed, individually or in the aggregate, would not have a mmaterial adverse
effect on the business, properties, assets, financial condition or results of operations of Trust and
the Trust Subsidiaries taken as a whole but excluding therefrom any such change, effect, event,
occurrence or state of facts resulting from or arising in connection with {a) changes or conditions
generally affecting the industiies in which the Trust operates, (b)this Agreement, the
transactions contemplated hereby or the announcement thereof or (¢) any change or effect
resulting from any change in general economic conditions (a “Trust Material Adverse Effect”).
Trust has delivered to Capital or its counsel complete and correct copies of its Declaration of
Trust and Bylaws, as amended to the date of this Agreement.

6.2. 'Trust Subsidiaries. Schedule 6.2 hereto sets forth each Trust Subsidiary and the
ownership interest therein of Trust. Except as set forth on Schedule 6,2, (a) all the outstanding
shares of capital stock of each Trust Subsidiary that is a corporation have been validly issued and
are fully paid and nonassessable, are owned by Trust or by another Trust Subsidiary free and
clear of all Liens and (b) 21l equity interests in each Trust Subsidiary that is & parinership, joint
venture, limited liability company or trust are owned by Trust, by another Trust Subsidiary, by
Trust and another Trust Subsidiary or by two or more Trust Subsidiaries free and clear of all
Liens.  Except for the capital stock of or other equity or ownership interests in Trust
Subsidiaries, and except as set forth on Schedule 6,2, Trust does not own, directly or indirectly,
any capital stock or other ownership interest in any Person. Each Trust Subsidiary that is a
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corporation is duly incorporated and validly existing under the laws of its jurisdiction of
incorporation and has the requisite corporate power and authority to carry on its business as now
being conducted, and each Trust Subsidiary that is a partnership, limited liability company or
trust is duly orgamized and validly existing under the laws of its jurisdiction of organization and
has the requisite power and authority to carry on its business as now being conducted. Except as
set forth on Schedule 6.2, each Trust Subsidiary is duly qualified or licensed to do business and,
where applicable, is in good standing in each jurisdiction in which the nature of its business or
the ownership or leasing of its properties makes such qualification or licensing necessary, other
than in such jurisdictions where the failure to be so qualified or licensed, individualiy or in the
aggregate, would not have a Trust Material Adverse Effect,

6.3. Capital Strocture. The aunthorized capital of Trust consists of 100,000,000
shares of beneficial interest, consisting of Trust Common Shares and preferred shares, par value
$.01 per share (the “Preferred Shares™). On the date hereof, (a) 6,446,291 Trust Common Shares
and no Preferred Shares were issued and outstanding, (b) 132,850 Trust Common Shares and no
Preferred Shares were held by Trust in its treasury and (c) 204,426 Trust Common Shares were
issuable upon exercise of outstanding options fo acquire Trust Common Shares (the “Trust
Options™). On the date of this Agreement, except as set forth above in this Section 6.2, no
capital shares or other voting securitics of Trust were issued, reserved for issuance or
outstanding. There are no outstanding share appreciation rights relating to the capital shares of
Trust. All ouistanding capital shares of Trust are duly authorized, validly issued, fully paid and
nonassessable and not subject to preemptive rights. There are no bonds, debentures, notes or
other indebtedness of Trust having the right to vote (or convertible into, or exchangeable for,
securities having the right to vote) on any matters on which shareholders of Trust may vote.
Except (i) for the Trust Options or (ii) as set forth on Schedule 63, as of the date of this
Agreement there are no oufstanding securities, options, warrants, calls, rights, commitments,
agreements, arrangements or undertakings of any kind to which Trust or any Trust Subsidiary is
a party or by which such entity is bound, obligating Trust or any Trust Subsidiary to issue,
deliver or sell, or cause to be issued, delivered or sold, additional shares of capital stock, voting
securities or other ownership interests of Trust or any Trust Subsidiary or obligating Trust or any
Trust Subsidiary to issue, grant, extend or enter into any such security, option, warrant, cail,
right, commitment, agreement, arrangement or undertaking {other than to Trust or an Trust
Subsidiary). Except as set forth on Schedule 6.3, there are no ouistanding contractual
obligations of Trust or any Trust Subsidiary to repurchase, redeem or otherwise acquire any
capital shares of Trust or any capital stock, voting securities or other ownership interests in any
Trust Subsidiary or make any material investment (in the form of a loan, capital contribution or
otherwise) in any person {other than a Trust Subsidiary).

6.4. Anuthority; Noncontravention. Trust has the requisite power and authority to
enter into this Agreement and, subject to approval of this Agreement by the vote of the holders of
the Trust Common Shares required tc approve this Agreement and the transactions contemplated
hereby (the “Trust Sharcholder Approvals” and, together with the Capital Sharcholder
Approvals, the “Shareholder Approvals™), to consummate the transactions contemplated by this
Agreement to which Trust is a party. The execution and delivery of this Agreement by Trust
and the consummation by Trust of the transactions contemplated by this Agreement to which
Trust is a party have been duly authorized by all necessary action on the part of Trust, subject to
approval of this Agreement pursuant to Trust Shareholder Approvals. Except as set forth on

19
TI346:00001 : DALLAS : 1127507.5



Schedule 6.4, the execution and delivery of this Agreement by Trust do not, and the
consummation of the transactions contemplated by this Agreement fo which Trust is a party and
compliance by Trust with the provisions of this Agreement will not, conflict with, or resutt in
any violation of, or default (with or without notice or lapse of time, or both) under, or give rise to
& right of terminstion, canceliaion or acceleration of any obligation or to loss of a material
benefit under, or result in the creation of any Lien upon any of the properties or assets of Trust or
any Trust Subsidiary under, (a)the Declaration of Trust or the Bylaws of Trust or the
comparable charter or organizational documents or partnership or similar agreement (as the case
may be) of any Trust Subsidiary, (b) any loan or credit agreement, note, bond, mortgage,
indenture, reciprocal casement agreement, lease or other agreement, instrument, permif,
concession, contract, franchise or license applicable to Trust or any Trust Subsidiary or their
respective propertics or assets or (c) subject to the governmental filings and other matters
referred to in Section 6.5, any Laws applicable to Trust or any Trust Subsidiary, or their
respective properties or assets, other than, in the case of clause {b) or {c), any such conflicts,
violations, defauits, rights or Liens that individually or in the aggregate would not (i) have a
Trust Material Adverse Effect or (ii) prevent the consummation of the Transactions.

6.5. Consents. No consent, approval, order or authorization of, or registration,
declaration or filing with, any Governmental Entity is required by or with respect to Trust or any
Trust Subsidiary in connection with the execution and delivery of this Agreement by Trust or the
consummation by Trust of the transactions contemplated by this Agreement, except for (a) the
filing by any person in connection with any of the Transactions of a pre-merger notification and
report form under the HSR Act, to the extent applicable; (b) compliance with any applicable
requirements of (i) the Securitics Act and the rules and regulations promulgated thereunder,
including, without limitation, the filing with the SEC of a registration statement on Form S-4 (or
other appropriate form) in connection with the registration of the Trust Commmon Shares to be
issued in the Merger (as amended from time to time, the “Registration Statement™), (if) the
Exchange Act and the rules and regulations promulgated thereunder, including, without
limitation, the filing with the SEC of the Joint Proxy Statement/Prospectus, (iii} the 1940 Act and
the rules and regulations promulgated thereunder and (iv) the Investment Advisers Act and the
rules and regniations promulgated thereunder; (c) the filing of Articles of Merger with the
Secretary of State of the State of Florida and the Dallas County Clerk, Dsllas, Texas;
{d) compliance with any applicable requirements of the 1958 Act, the Small Business Investment
Act and any other applicable requiraments, rules, or regulations of the of the SBA; and (¢) such
other consents, approvals, orders, anthorizations, registrations, declarations and filings (i) as are
set forth on Scheduyle 6,5, (i) as may be required under (A) federal, state or local environmental
laws or (B} the “blue sky” laws of various states or (iii} which, if not obtained or made, would
not prevent or delay in any material respect the consummation of any of the transactions
contemplated by this Agreement or otherwise prevent Trust from performing its obligations
under this Agreement in any material respect or have, individually or in the aggregate, a Trust
Material Adverse Effect.

6.6, SEC Documenty; Financial Statements; Undisclosed Liabilides. Trust has
filed all required reports, schedules, forms, statements and other documents with the SEC since
December 31, 2001 {the “Trust SEC Documents™). All of the Trust SEC Documents (other than
preliminary material), as of their respective filing dates, complied in il material respects with all
applicable requirements of the Securities Act and the Exchange Act and, in each case, the rules
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and regulations promulgated thereunder applicable to such the Trust SEC Documents. None of
the Trust SEC Documents at the time of filing and cffectiveness contained any untrue statement

of a material fact or omitted to state eny material fact required to be stated therein or necessary in

order to make the statements therein, in light of the circumstances under which they were made,

not misleading, except {0 the extent such statements have been modified or superseded by later

the Trust SEC Documents. The consolidated financial statements of Trust included in the Trust

SEC Documents complied ss to form in all material respects with applicable accounting

requirements and the published roles and regulations of the SEC with respect thereto, have been

prepared in accordance with GAAP (except, in the case of unaudited statements, as permitted by

Form 10-Q of the SEC) applied on a consistent basis during the periods involved (except as may

be indicated in the notes thereto) and fairly presented, in accordance with the applicable

requirements of GAAP, the financial position of Trust &s of the dates thereof and the results of
operations and cash flows for the periods then ended (subject, in the case of unaudited

statements, to normal year-end awdit adjustments), Except as set forth in the Trust SEC

Documents, on Schedule 6.6 or as permitted by Section 7.2 (for the purposes of this sentence, as

if Section 7.2 had been in effect since December 31, 2002), neither Trust nor any Trust

Subsidiary has any liabilities or obligations of any nature (whether accrued, absolute, contingent

or otherwise} required by GAAP to be set forth on a consolidated balance sheet of Trust or, to-
the knowledge of Trust, of any unconsolidated Trust Subsidiary or in the notes thereto and

which, individusally or in the aggregate, would have a Trust Material Adverse Effect.

6.7. Binding Effect. This Agreement has been duly executed and delivered by, and
constitutes a valid and binding obligation of, Trust enforceable against Trust in accordance with
its terms as such enforceability may be limited by bankruptcy, insolvency, reorganization,
moratorium, fraudulent conveyance or similar laws affecting the enforcement of credifors” righis
generally or by general equitabie principles (regardless of whether such enforcement is sought in
a proceeding in equity or at law).

6.8. Absence of Certunin Changes or Evenfs. Except as disclosed in the Trust SEC
Documents or on Schedule 6.8, since the date of the most recent financial statements included in
the Trust SEC Documents {the “Trust Financial Statement Date™) and to the date of this
Agreement, Trust and the Trust Subsidiaries have conducted their business only in the ordinary
course and there has not been (a) any change that would have a Trust Material Adverse Effect (a2
“Trust Material Adverse Change™), nor has there been any occurrence or circumsiance that with
the passage of time would reasonably be expected to result in a Trust Material Adverse Change,
{b) except for reguler quarterly dividends not in excess of $0.40 per Trust Common Share, any
declaration, setting aside or payment of any dividend or other distribution (whether in cash,
shares or property) with respect to any of Trust’s capital shares, other than any dividend paid
pursuant to Section 4.3, (c) any split, combination or reclassification of any of Trust’s capital
shares or any issuance or the authorization of any issuance of any ofher securities in respect of, in
lieu of or in substitution for, or giving the right to acquire by exchange or exercise, of its capital
shares or any issuance of an ownership interest in, any Trust Subsidiary except as permitted by
Section 7.2, (d) any damage, destruction or loss, not covered by insurance, that has or would
have a Trust Material Adverse Effect or (e} any change in accounting methods, principles or
practices by Trust or any Trust Subsidiary, except insofar as may have been disclosed in the
Trust SEC Documents or reguired by a change in GAAP.
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6.9. Litigation. Except as disclosed in the Trust SEC Documents or on Scheduie 6.2,
and other than personal injury and other routine litigation arising from the ordinary course of
operations of Trust and the Trust Subsidiaries, there is no suit, action or proceeding pending or
threatened in writing against or affecting Trust or any Trust Subsidiary that, individually or in the
aggregate, could reasonably be expected fo (i) have & Trust Material Adverse Effect or
(if) prevent the consummation of any of the Transactions, nor is there any judgment, decree,
injunction, rule or order of any Governmental Entity or arbitrator outstanding against Trust or
any Trust Subsidiary having, or ‘which, insofar as reasonably can be foreseen, in the future would
have, a Trust Material Adverse Effect any such effect.

6.10. Environmental Matters. Except () as disclosed in the Trust SEC Documents or
as sef forth on Scheduyle 6.10, (b) for matters that, individually or in the aggregate, could not
reasonably be expected to have & Trust Material Adverse Effect or (c) for commerciaily
reasonable quantities of leasing and office supplies, Trust has never generated, fransported, used,
stored, treated, disposed of or managed any Hazardous Substance and to the knowledge of Trust,
(i) Trust does not have any material liebility under, nor has Trust ever viclated in any material
respect, any Environmentai, Health and Safety Law; (ii) to Trust's knowledge, Trust is in
compliance in all material respects with all applicable Environmental, Health and Safety Laws;
and (iii) Trast has never entered info nor been subject to any judgment, consent decree,
compliance order, or administrative order with respect to any environmental or health and safefy
matter nor received any demand letter, formal complaint or claim with respect to any
cnvironmental or health and safefy matter or the enforcement of any Environmental, Health and
Safety Law.

6.11. Related Party Transactions. Set forth on Schedple 6,11 is a list of all
arrangements, agreements and contracts entered into by Trust or any of the Trust Subsidiaries
with any person who is an officer, trust manager, director or affiliate of Trust or any of the Trust
Subsidiaries, any relative of any of the foregoing or any entity of which any of the foregoing is
an affiliate. Such documents, copies of all of which have previcusly been delivered or made
aveilable to Capitel, are listed on Schedule 6.11.

6.12. Properties. Except as provided on Schedule 6.12, Trust or one of the Trust
Subsidiaries own fee simple title to each of the real properties identified on Schedule 6.12 (the
“Trust Properties™), which are all of the real estate properties owned by them, in each case
{except 83 provided below) free and clear of Liens. To Trust's knowledge, the Trust Properties
are not subject fo any Property Restrictions, except for (i) Liens and Property Restrictions set
forth on Scheduie 6.12, (ii} Property Restrictions imposed or promulgated by law or any
governmental body or authority with respect to real property, including zoning regulafions,
provided they do not materially adversely affect the current use of any Trust Property, (3ii) Liens
and Property Restrictions disclosed on existing title reports or existing surveys (in either case
copies of which title reports and surveys have been delivered or made available to Capital) and
(iv) mechanics’, carriers’, workmen's, repairmen’s liens and other Liens, Property Restrictions
and other limitations of any kind, if any, which, individually or in the aggregate, are not
substantial in amount, do not materially detract from the value of or materially interfere with the
present use of any of the Trust Properties subject thereto or affected therchby, and do not
otherwise have & Trust Materia! Adverse Effect and which have arisen or been incurred only in

the ordinary course of business. Except as provided on Schedule 6,12, valid policies of title
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insurance have been issued insuring Trust’s fee simple title to the Trust Properties in amounts at
least equai to the purchase price thereof, subject only to the matters disclosed above and on
Schedule 6.12, and such policies are, at the date hereof, in full force and effect and no material
claim has been made against any such policy. Except as provided on Schedule 6.12, (i) Trust has
no knowledge that any certificate, permit or license from any governmental authority having
jurisdiction over any of the Trust Properties or any agreement, casement or other right which is
necessary to permit the iawful use and operation of the buildings and improvements on any of
the Trust Properties or which is necessary fo permit the lawful use and operation of all
driveways, roads and other means of egress and ingress to and from any of the Trust Properties
has not been obtained and is not in full force and effect, or of any pending threat of modification
or cancellation of any of same and (ii) Trust has not received written notice of any violation of
any federal, state or municipal law, ordinance, order, regulation or requirement affecting any
portion of any of the Trust Properties issued by any governmental guthority. Neither Trust nor
any of the Trust Subsidiaries has received written: notice to the effect that (A) any condemnation
or rezoning proceedings are pending or threatened with respect to any of the Trust Properties or
{B) any zoning, building or similar law, code, ordinance, order or regulation is or will be violated
by the continued maintenance, operstion or use of any buildings or other improvements on any
of the Trust Properties or by the continued maintenance, operation or use of the parking areas.
All work to be performed, payments to be made and actions to be taken by Trust or the Trust
Subsidiaries prior to the date hereof pursuant to any agreement entered into with a governmental
body or authority in connection. with a site approval, zoning reclassification or other similar
action relating to the Trust Properties has been performed, paid or taken, as the case may be, and
Trust has no knowledge of any planned or proposed work, payments or actions that may be
required after the date hereof pursuant to such agreements.

6.13. Taxes.

{a) Except as disclosed in the Trust SEC Documents or on Schedule 6.13,
each of Trust and each Trust Subsidiary has (i} fimely filed all Tax returns and reports required
to be filed by it (after giving effect to any filing extension properly granted by a Governmental
Entity having authority to do so) and all such returns and reports are accurate and complete in all
material respects and (ii) timely paid (or Trust has paid on its behalf) all Taxes shown on such
returns and reporis as required to be paid by it, and the most recent financial statements
contained in the Trust SEC Documents reflect an adequate reserve for all material Taxes payable
by Trust (and by those Trust Subsidiaries whose financial statements are contained therein) for
all taxable periods and portions thereof through the date of such financial statements. Trmue,
correct and complete copies of all federal, state and local Tax returns and reports for Trust and
each Trust Subsidiary for all taxable years for which the statutory periods of limitation have not
yet expired, and all written communications relating thereto, have been delivered or made
available to representatives of Trust. Since the Trust Financial Statement Date, Trust has
incurred no liability for taxes under Sections 857, 860 or 4981 of the Code, and neither Trust nor
any Trust Subsidiary has incurred any material liability for Taxes other then in the ordinary
course of business. To the knowledge of Trust, no event has occurred, and no condition or
circumstance exists, which presents a material risk that any material Tax described in the
preceding sentence will be imposed upon Trust. Except as set forth on Schedule 6.13, to the
knowledge of Trust, no deficiencies for any Taxes have been proposed, asserted or assessed
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against Trust or any of the Trust Subsidiaries, and no requests for waivers of the time to assess
any such Taxes are pending.

(b)  Trust (iY(A) is, and since its formation has been, a “real estate investment
frust” within the meaning of Section 856(a} of the Code (“REIT™), and is, and since its formation
has been, entitied to the benefits available under the provisions of Part II of Subchapter M of
Chapter 1 of the Code (“Part II”) and (B) has paid dividends during each of its taxable years for
which the statute of limitations has not expired in amounts sufficient to reduce its income and
excise tax lisbilities for such years to zero, (if} has operated, and intends to continue fo operate,
in such a manner as to quelify s a REIT for the taxable vear ending December 31, 2003, and
(iii) has not taken or omitted to take any action which would reasonably be expected fo resultin a
chalienge to its status as & REIT, and to Trust’s knowiedge, no such challenge is pending or
threatened. Each Trust Subsidiary which is a partnership, joint venture or limited liability
company since its formation has been and continues to be treated for federal income tax purposes
as a partnership and not as a corporation or an association taxable as a corporation.

6.14. No Payments to Employees, Officers or Trust Managers. Except as set forth
on Schedule 6.14 or as otherwise specifically provided for in this Agreement, there is no.
employment or severance contract, or other agreement requiring payments to be made or
increasing any amounts payable thereunder on a change of control or otherwise as a result of the
consummation of any of the Transactions, with respect to any employee, officer, trust manager
or director of Trust or any Trust Subsidiary.

6.15. Employees. Neither Trust or any Trust Subsidiary has any employees and is not
a party to any agreement (other than this Agreement) that would obligate it to hire any
employees or enter into any emplovment arrangements.

6.16. Brokers; Schedule of Fees and Expenses. No broker, investment banker,
financial advisor or other person, other than U.S. Bancorp Piper Jaffray (“Piper Jaffray™), the
fees and expenses of which have previcusly been disclosed to Capital and will be paid by Trust,
is entitled to any broker’s, finder's, financial advisor’s or othier similar fee or commission in
connection with the Transactions based upon arrangements made by or on behalf of Trust or any
Trust Subsidiary,

6.17. Complisnce with Laws. To the knowledge of Trust, except a8 disclosed in the
Trust SEC Documents and except as set forth on Schedule 6.17, neither Trust nor any of the
Trust Subsidiaries has violated cr failed to comply with any statute, iaw, ordinance, regulation,
rule, judgment, decree or order of any Governmental Entity applicable to its business, properties
or operations, except for violations and failures fo comply that would not, individually or in the
aggregate, reasonably be expected 1o result in 8 Trast Material Adverse Effect.

6.18. Contracts; Debt Instruments. To the knowledge of Trust, neither Trust nor any
Trust Subsidiary is in violation of or in default under (nor does there exist any condition which
upon the passage of Sme or the giving of notice or both would cause such a violation of or
default under} any material loan or credit agreement, note, bond, mortgage, indenture, lease,
permit, concession, franchise, license or any other material contract, agreement, arrangement or
understanding, to which it is a party or by which it or any of its properties or assets is bound,
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except as set forth on Schedule 6,18 and except for violations or defaults thet wouid not,
individually or in the aggregate, result in a Trust Material Adverse Effect.

6.19. Opinion of Financial Advisor. Trust has received the opinion of Piper Jaffiay,
satisfactory fo Trust, a copy of which has been provided to Capital, to the effect that the
Exchange Ratio provided for in this Agreement in connection with the exchange of the Merger
Congideration for Capital Common Stock is feir to the sharcholders of Trust from a financial
point of view.

6.20. Takeover Stamtutes. Trust has taken all action necessary, if any, to exempt
transactions between Trust and Trust and its affiliates from the operation of any Takeover
Statute.

6.21. Registration Statement and Proxy Statement. The information supplied or to
be supplied by Trust or any of the Trust Subsidisries for inclusion in (a) the Registration
Statement will not at the time of filing or at the time the Registration Statement becomes
effective under the Securitics Act contain any untrue statement of a material fact or omit to state
any material fact required fo be stated therein or necessary o make the statements therein not
misleading or (b) the Proxy Statement, including any amendments and supplements thereto, will
not, cither at the date the Proxy Statement is mailed to shareholders of Trust or at the time of the
Trust Shareholder Meeting, contain any untrue statement of a material fact or omit to state any
material fact required to be stated therein or necessary in order to make the statements therein, in
light of the circumstances wnder which they were made, not misleading. ‘The Registration
Statement and the Proxy Statement will each to comply as to form in all material respects with
all applicable laws, including the provisions of the Securities Act and the Exchange Act and the
rules and regulations promulgated thereunder, except that no representation is made by Trust
with respect to information supplied by Capital for inclusion therein.

6.22. Vote Required. The affirmative vote of at least two-thirds of the outstanding
Trust Common Shares is the only vote of the holders of any class or series of Trust’s capital

shares necessary (under applicable law or otherwise) to aspprove this Agreement and the
Transactions,

ARTICLE VHY
COVENANTS

7.1.  Conduct of Business by Capital. During the period from the date of this
Agreement to the Effective Time, Capital shall, and shall cause {or, in the case of the Capital
Subsidiaries that Capital does not control, shell use commerciaily reasonsble efforts to cause) the
Capital Subsidiaries each to, carry on its businesses in the usual, regular and ordinary course in
substantially the same manner as heretofore conducted and, to the extent consistent therewith,
use commercially reasonable efforts to preserve intact ifs current business organization, goodwill
end ongoing businesses. Without limiting the gemerality of the foregoing, the following
additional restrictions shall apply: During the period from the date of this Agreement to the
Effective Time, except as set forth in Schedule 7.1 hereto, Capitat shall not and shail cause (or,
in the case of the Capital Subsidiaries that Capital does not control, shall use commercially
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reasonable efforts to cause} the Capital Subsidiaries not to (and not to authorize or commit or
agree to): :

(@) (i) except for its regular quarterly dividends not in excess of $0.12 per
share of Capital Common Stock in each case with the same record and payment dates as the
record and payment dates relating 1o dividends payable on the Trust Common Shares during such
calendar quarters (as previously disclosed by Trust), declare, set aside or pay any dividends on,
or make any other distributions in respect of any of Capital’s capital stock other than the
dividend required to be paid pursuant to Section 4.3, if any, (ii) split, combine or reclassify any
capital stock or partnership interests or igsue or authorize the issuance of any other securities in
respect of, in liew of or in substitution for shares of such capital stock or partnership interesis or
(iii} purchase, redeem or otherwise acquire any shares of capital stock of Capital or any options,

_watrants or rights to acquire, or security convertible into, shares of such capital stock;

(b)  except as required pursuant to the exercise of stock options or issuance of
shares pursuant to stock rights or warrants outstanding on the date of this Agreement, issue,
deliver or sell, or grant any option or other right in respect of, any shares of capital stock, any
other voting securities of Capital or any Capital Subsidiary or any securities convertible into, or
any rights, warrants or options o acquire, any such shares, voting securities or convertible
securities except to Capital or a Capital Subsidiary;

{© except as otherwise contemplated by this Agreement, amend the articles or
certificate of incorporation, bylaws, partnership sgreement or other comparasble charter or
organizational documents of Capital or any Capital Subsidiary;

{d) merge or consolidate with any Person;

{e)  make any {ax election or take any other action (or fail to take any action)
that would result in Capital no longer qualifying as a RIC or no longer being entitled to the
benefit of the provisions of Part I;

44 sell or otherwise dispose of any asset or property except in the ordinary
course of business consistent with past practice;

(&) amend any material contract, instrument or other agreement;
(h) acquire any assets other than in the ordinary course of business;

@ incur, in any transaction or series of related transactions, any lisbilities in
excess of $5,000,000 and excluding any liability described on Schedule 7.1;

) except as provided in this Agreement, adopt any new employee benefit
plan, incentive plan, severance pian, stock option or similar plan, grant new stock appreciation
rights or amend eny existing pian or rights, except such chenges as are required by law or which
are not more favorable to participants than provisions presently in effect; and

{k) seitle any shareholder derivative or class action claims arising out of or in
connection with any of the Transactions.
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7.2. Conduct of Business by Trust. During the period from the date of this
Agreement to the Effective Time, Trust shall, and shall cause (or, in the case of Trust
Subsidiaries that Trust does not control, shall use commercially reasonable efforts to cause) the
Trust Subsidiaries each to carry on its businesses in the usual, regular and ordinary course in
substantially the same manner as heretofore conducted and, to the extent consistent therewith,
use commercially reasonable efforts to preserve intact its current business organization, goodwill
and ongoing businesses. Without limiting the generality of the foregoing, the following
additional restrictions shafl apply: During the period from the date of this Agreement to the
Effective Time, except as set forth in Schedule 7.2 hereto, Trust shall not and shall cause (or, in
the case of the Trust Subsidiaries that Trust does not control, shall use commercially reasonsble
efforts to cause) the Trust Subsidiaries not to (and not to authorize or commit or agree to):

(®) (@) except for its regular quarterly dividends not in excess of §0.40 per
Trust Common Share with customary record and payment dates, declare, set aside or pay any
dividends on, or make any other distributions in respect of any of Trust’s capital shares other
than the dividend required to be paid pursuant to Section 4.3, if any, (ii) split, combine or
reclassify any capital shares or partnership interests or issue or authorize the issuance of any
other securities in respect of, mheuoformsubst:tutwnforsuchcapﬂnisbar&sorparhzmhxp
interests or (ilf) purchase, redeem or otherwise acquire any capital shares of Trust or any options,
warrants or rights to acquire, or security convertible into, such capital shares;

(b)  excopt as required pursuant to the exercise of options or the issuance of
sheres pursuant to share rights or warrants outstanding on the date of this Agreement, issue,
deliver or sell, or grant any option or other right in respect of, any capital shares, any other
voting securities of Trust or any Trust Subsidiary or any securities convertible into, or any rights,
warrants or options to acquire, any such shares, voting securities or convertibie securitics except
to Trust or an Trust Subsidiary;

(c) except as otherwise contemplated by this Agreement, amend the
declaration of trust, articles or certificate of incorporation, bylaws, partaership agreement or
other comparable charter or organizational documents of Trust or any Trust Subsidiary;

(d)  merge or consolidate with any Person;

()  make any tax election or take any other action {or fail to take any action)

that would result in Trust no longer gualifying as a REIT or no longer being entitled to the
benefit of the provisions of Part 11,

H sell or otherwise dispose of any asset or property except in the ordinary
course of business consistent with past practice;

{2 amend any material contract, instrument or other agreement;
{h) acquire any assets other than in the ordinary course of business;

6} incur, in any fransaction or series of related transactions, any liabilities in
excess of $5,000,000 and excluding any liability described on Schedule 7.2;
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1§} except as provided in this Agreement, adopt any new employee benefit
plan, incentive plan, severance plan, stock option or similar plan, grant new stock appreciation
rights or amend any existing plar or rights, except such changes as are reguired by law or which
are not more favorable to participants than provisions presently in effect; and

(k) settle any sharcholder dérivative or class action claims arising out of or in
connection with any of the Transactions.

7.3. Other Actions. Bach of Capital on the one hand and Trust on the other hand
shall not and shall use commercially reasonable efforts to cause its respective subsidiaries not to
take any action that would result in (a) any of the representations and warranties of such party
(without giving effect to any “knowledge” qualification} set forth in this Agreement that are
qualified as to materiality becoming untrue, (b) any of such representations and warmsnties
{without giving effect to any “knowledge” qualification) that are not so qualified becoming
untrue in any material respect or {c) except as contemplated by Section 10.1, any of the
conditions to the Merger set forth in Article IX not being satisfied.

ARTICLE vili
ADDITIONAL COVENANTS

8.1. Preparstion of the Registration Statement and the Proxy Statement; Capital
Shareholders Meeting and Trust Sharcholders Meeting.

{2) As soon as practicable following the date of this Agreement, Capital and
Trust shall prepare and file with the SEC a preliminary Proxy Statement in form and substance
satisfactory to cach of Trust and Capital, and Trust shall prepare and file with the SEC the
Registration Statement, in which the Proxy Statement will be included as a prospectus. Each of
Capital and Trust shall use commercially reasonable efforts to (i) respond to any commenis of
the SEC and (ii) have the Registration Statement declared effective under the Securities Act and
the rules and regulations promulgated thereunder as promptly as practicable after sach filing and
to keep the Registration Statement effective as long as is reasonably necessary {o consummate
the Merger. Each of Capital and Trust will use commerciaily reasonable efforts to cause the
Proxy Statement to be mailed to Capital's sharcholders or Trust’s shareholders, respectively, as
promptly as practicable after the Registration Statement is declared effective under the Securities
Act. Each party will notify the other promptly of the receipt of any comments from the SEC and
of any request by the SEC for mnendments or supplements to the Registration Statement or the
Proxy Statement or for additional information and will supply the other with copies of all
" correspondence between such party or any of its representatives and the SEC, with respect to the
Registration Statement or the Proxy Statement. The Registration Statement and the Proxy
Statement shall comply in all material respects with all applicable requirements of law.
Whenever any event occurs which is required to be set forth in an amendment or supplement to
the Registration Statement or the Proxy Statement, Trust or Capital, as the case may be, shall
promptly inform the other of such occurrences and cooperate in filing with the SEC and/or
mailing to the sharcholders of Trust and the shareholders of Capital such amendment or
supplement. The Proxy Statement shall include the recommendations of the Board of Trust
Managers of Trust in favor of the issuance of Trust Common Shares and of the Board of
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Directors of Capital in favor of the Merger, provided that the recommendation of the Board of
Trust Managers of Trust or Board of Directors of Capital may not be included or may be
withdrawn if the Board of Trust Managers of Trust or Board of Directors of Capital, as
applicable, has accepted a propoesal for a Superior Competing Transaction (a8 defined below) in
accordance with the terms of Section 10.1. Trust aiso shali take any action reguired to be taken
under any applicable state securitics or “blue sky” laws in connection with the issuance of Trust
Common Shares pursuant to the Merger, and Capital shall fumish all information concerning
Capital and the holders of the Capital Common Stock snd righis to acquire Capital Common
Stock pursuant to the Capital Pian as may be reasonably requested in conpection with any such
action, Trust will use commercially reasonable efforts to obtain, prior to the effective date of the
Registration Statement, ail necessary state securifies or “blue sky™ permits or approvals reguired
to carry out the transactions contemplated by this Agreement and will pay or cause an Trust
Subsidiary to pay all expenses incident thereto.

()] Capital will, as soon as practicable following the date of this Agreement
(but in no event sooner than 30 days following the date the Proxy Statement is mailed to the
shareholders of Capital), duly call, give nofice of, convene and hold the Capital Shareholders
Meeting for the purpose of obteining Capital Shareholder Approvals. Capital wili, through its
Board of Directors, recommend to its shareholders approval of this Agreement and the
transactions contemplated by this Agreement, provided that the recommendation of the Board of
Directors of Capital may be withdrawn if the Board of Directors of Capital has accepted a
proposal for a Superior Competing Transaction (as defined below) in accordance with the terms
of Section 10.1.

{¢)  Trust will, as soon as practicable following the date of this Agreement (but
in no event sooner than 30 days following the date the Proxy Statement is mailed to the
shareholders of Trust), duly call, give notice of, convene and hold the Trust Shareholders
Meeting for the purpose of obteining the Trust Shareholder Approvals. Trust will, through its
Board of Trust Managers, recommend to its sharchoiders approval of this Agreement and the
transactions contemplated by this Agreement, including, but not limited to the requisite vote of
such shareholders approving the issuance of the Trust Common Shares in connection with the
Merger.

8.2. Access to Information; Confidentiality. Subject to the requirements of
confidentiality agreements with third parties, each of Capital and Trust shall, and shall cause
each of its respective subsidiaries (including all the Capital Subsidiaries and all the Trust
Subsidiaries) to, afford to the other party and to the officers, employees, accountants, counsel,
financial advisors and other representatives of such other party, reasonable access during normal
business hours during the period prior to the Effective Time to all their respective properties,
books, contracts, commitments, personnel and records and, during such period, each of Capital
and Trust shali, and shall cause each of its respective subsidiaries (including all the Capital
Subsidiaries and all the Trust Subsidiaries) to, furnish prompily to the other party (&) a copy of
each report, schedule, registration statement and other document filed by it during such period
pursuant fo the requirements of federal or state securities laws and (b) all other information
concerning its business, properties and personnel as such other party may reasonably request.
Capital, on the one hand, and Trust, on the other hand, shall hold and shall cause their respective
consultants and advisors to hold in strict confidence, unless compelled to disclose by judicial or
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administrative process or by other requirements of law, all such documents and information
concerning the other party furnished it by the other party or its representstives in connection with
the transactions contemplated by this Agreement (except to the extent that such information can
be shown to have been (a) previously known by the party to which it was furnished, (b) in the
public domain through no fault of such party or (c) later lawfully acquired from other sources by
the party to which it was firmished), and each party shall not release or disciose such information
to any other person, except its suditors, atfomneys, financial advisors and other consultants and
advisors in connection with this Agreement. Each party shall be deemed to have satisfied its
obligation to hold confidential information concerning or supplied by the other party if it
exercises the same care as it takes to preserve confidentiality for its own similar information.

8.3. Cemmercially Reasonable Efforts; Notification.

() Subject to the terms and conditions herein provided, Capital and Trust
shail: (a) to the extent required, promptly make their respective filings and thereafter make any
other required submissions under the HSR Act with respect to the Merger; (b) use all
commercially reasonable efforts to cooperate with one another in (i) determining which filings -
are required fo be made prior to the Effective Time with, and which consents, approvals, permits
or authorizations are required to be obtained prior to the Effective Time from, governmental or
regulatory authorities of the Unifed States, the several states and foreign jurisdictions and any
third parties in connection with the execution and delivery of this Agreement, and the
consuinmation of the transactions contemplated by such agreements and (i) timely making alt
such filings and timely secking ail such consents, approvals, permits and authorizations (c) use
ali commercially reasonable efforts to obtain in writing any consents required from third parties
to cffectuate the Merger, such consents to be in reasonably satisfactory form to Capital and
Trust; and (d) use all commercially reasonable efforts to take, or cause to be taken, all other
action and do, or cause to be done, all other things necessary, proper or appropriate to
consummate and make effective the transactions contemplated by this Agreement. If, at any
time after the Effective Time, any further action is necessary or desirable to carry out the purpose
of this Agreement, the proper officers and directors of Capital and Trast shall take all such
necessary action.

{b) Trust and Capital shall use commerciaily reasonable efforis to proceed as
promptly as possible to cause the Exemptive Order to be issued and shall negotiate in good faith
with each other as fo any amendment to this Agreement that may be necessary to comply with
any condition of the Exemptive Order that are inconsistent with this Agreement.

{c)  Capital shall give prompt notice to Trust, and Trust shall give prompt
notice to Capital, if () any representation or warranty made by it contained in this Agreement
that is qualified as to materiality becoming untrue or inaccurate in any respect or any such
representation or warranty that is not so qualified becoming untrue or inaccurate in any material
respect or (ii) the failure by it to comply with or satisfy in any material respect any covenant,
condition or agreement to be complied with or satisfied by it under this Agreement; provided,
however, that no such notification shall affect the representations, warranties, covenants or
agreements of the parties or the conditions to the obligations of the parties under this Agreement.
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8.4. Hart-Scott-Redino. Each of Capital and Trust (a) shall use their commercially
reasonable efforts to file, and to cause their “ultimate parent entities” to file, as soon as
practicable & “Notification and Report Form For Certain Mergers and Acquisitions” under the
HSR Act with respect to the Merger and the transactions contemplated hereby, (b} shali take all
other actions as may be necessary, desirable or convenient to obtain the required approval under
the HSR Act and (¢) will comply at the earliest practicable date with any request for additional
information received by it from the Federal Trade Commission or the Department of Justice
pursuant to the HSR. Act.

8.5, SBA Approval. Each of Capital and Trust () shall use its commercially
reasonable efforts, and shall take all actions ag may be necessary, desirable or convenient, to
obtain the approval of the SBA with respect to the Merger and the transactions contemplated
hereby (the “SBA Approval”) mad (b) will comply at the earliest practicable date with any
request for additional information received by it from the SBA.

8.6. Updating Schedules. In connection with the Closing, Capital and Trust will,
prompily upon becoming aware of any fact requiring supplementation or amendment of the
Schedules, supplement or amend the various Schedules to this Agreement to reflect any matter
which, if existing, occurring or known on the date of this Agreement, would have been required
to be set forth or described in such Schedules which was or has been rendered inaccurate
thereby. No such suppiement or amendment to the Schedules shall have any effect for the
purpese of determining satisfaction of the conditions set forth in Article IX hereof, or the
compliance by any party hereto with its covenants and agreements set forth herein.

8.7. Affilintes. Prior to the Closing Date, Capital shail deliver to Trust & lefter
identifying all persons who are, at the time this Agreement is submitted for approval to the
shareholders of Capital, “affiliates” of Capital (as the case may be) for purposes of Rule 145
under the Securities Act. Capital shall use its best efforts to cause each such person to deliver to
Trust ont or prier to the Closing Date a written agreement substantially in the form attached as
Exhibit A hereto.

8.8. Tax Treatment. Sach of Trust and Capital shall use its reasoneble best efforts to
cause the Merger to qualify as a reorganization under the provisions of Sections 368(a) of the
Code and to obtain the opinions of counsel referred to in Sections 9.2(d) and 9.3(d).

8.9. Trust Board of Trust Managers. Trust shall take all steps necessary to increase
the number of trust managers of Trust from seven trust managers to nine trust managers effective
as of the Effective Time and to fill vacancies in accordance with Section 2.1.

8.10. No Solicitation of Transactions. Subject to Section 1€.1, (a) neither Trust nor
Capital shall, directly or indirectly, throngh any officer, trust manager, director, employee, agent,
investment banker, financial advisor, attorney, accountant, broker, finder or other representative
retained by Trust or Capital, respectively, initiate, solicit or encourage (including by way of
furnishing non-public information or assistance) any inquiries or the making of any proposal that
constitutes, or may reasonably be expected to lead to, any Competing Transaction {(as defined
below), or authorize or permit any of the officers, trust managers, directors, employees or agents
of Trust or Capital, respectively, or any attorncy, investment banker, financial advisor,
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accountant, broker, finder or other representative retained by Trust or Capital to take any such
action, (b) Trust or Capital, as applicable, shall immediately cease and cause to be terminated
any existing activities, discussions or negotiations with any parties conducted heretofore with
respect to any Competing Transaction and will take the steps necessary 1o inform such parties of
the obligations undertaken in this Section 8.10 and (¢) Trust or Capital, as applicable, shail notify
the other in writing (as promptly as practicable) if it receives any inquiries, proposals or requests
for information relating to such matters. For purposes of this Agreement, “Competing
Transaction” shall mean eny of the following with respect to (i) Trust or any of the Trust
Subsidiaries or (ii) Capital or any of the Capital Subsidiaries {other than the transactions
contemplated by this Agreement or a transaction with Trust or a Trust Subsidiary): (A) with
respect only to either entity or any group of its Subsidiaries (acting in a single fransaction or
series of related transactions) holding 20% or more of the assets of such entity and iis
Subsidiaries taken as a whole, any merger, consolidation, share exchange, business combination,
or similar transaction; (B)any sale, lease, exchange, mortgage, pledge, transfer or other
disposition of 20% or more of the assets or equity securities (including, without limitation,
partnership interests) of such entity and its Subsidiaries taken as a whole, in a single transaction
or series of related transactions, excluding any bona fide financing transactions which do net,
individually or in the aggregate, have as a purpose or effect the sale or transfer of control of such
assets and excluding any transaction set forth on Schedule 8 10; (C) any tender offer or exchange
offer for 20% or more of the ouistanding shares of capital stock of such entity; (D)any
transaction resulting in the issuance of shares representing 20% or more of the oulstanding
capital stock or shares of such entity, or the filing of & registration statement under the Securitics
Act in connection therewith; or (E) any public ammouncements of a propesal, plan or intention to
do any of the foregoing or any agreement to engage in any of the foregoing.

8.11. Public Announcements. Trust on the one hand and Capital on the other hand
will consult with each other before issuing, and provide each other the opportunity to review and
comment upon, any press release or other public statements with respect to the Transactions,
including the Merger, and shall not issue any such press release or make any suchk public
statement prior to such consuitation, except as may be required by applicable law, court process
or by obligations pursuant to any listing agreement with any national securities exchange. The
parties agree that the initial press release to be issned with respect to the Transactions wil} be in
the form agreed to by the parties hereto prior to the execution of this Agreement.

8.12. Post-Merger Dividend. Trust shall declare and pay any dividend neéessary in
order for it to comply with Section 857(a)}(2) of the Code for its 2003 taxsble year. Such
dividend shall have a record date of the close of business on December 31, 2003.

8.13. Listing. Trust will promptly prepare and submit to the AMEX & supplemental
listing application covering Trust Common Shares issuable in the Merger. Prior to the Effective
Time, Trust shall use commerciaily reasonable efforts to have AMEX approve for listing, upon
official notice of issuance, the Trust Common Shares fo be issued in the Merger.

8.14. Benefit Plans and Other Employee Arrangements. As of the Effective Time,
Trust shall, assume the Capital Benefit Plans. With respect to any such assumed Capital Benefit
Plan which is an “employee benefit plan™ as defined in Section 3(3) of ERISA, solely for
purposes of determining eligibility to participate, vesting, and entitiement to benefits but not for
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purposes of accrual of pension benefits, service with Capital or any Capital Subsidiary shall be
treated as service with Trust or the Trust Subsidiaries (as applicable); provided, however, that
such service shall not be recognized to the extent that such recognition would resuli in a
duplication of benefits (or is not otherwise recognized for such purposes under the Capital
Benefit Plans). Except as otherwise provided herein, Trust shall be under no obligation to
maintain the compensation and benefits currently provided by Capital to its employees.

3.15. Indemnification; Dircctors’ and Officers’ Insurance.

()  Capital shall, and from and afler the Effective Time, Trust shall
indemnify, defend and hold harmiess each person who is now or has been at any time prior to the
date hereof or who becomes prior to the Effective Time, an officer or director of Capital or any
Capital Subsidiary (the “Indemnified Parties™) against all losses, claims, damages, costs,
expenses (including attorneys’ fees and expenses), lisbilities or judgments or amounts that are
paid in settlement of, with the approval of the Indemnifying Party (as defined below) (which
approval shall not be unreasonably withheld), or otherwise in connection with any threatened or
actual claim, action, suit, proceeding or investigation based on or arising out of the fact that such
person is or was a director or officer of Capital or any Capital Subsidiary at or prior to the
Effective Time, whether asserted or claimed prior to, or at or after, the Effective Time
(“Indemnified Liabilities™), including all Indemmnified Liabilities based on, or arising out of, or
pertaining to this Agreement or the Transactions, in each case to the full extent permitted under
applicable law (and Trust shall pay expenses in advance of the final disposition of any such
action or proceeding to each Indemnified Party to the full extent permitted by law subject to the
limitations set forth in the fourth sentence of this Section 8.15(a)). Any Indemnified Parties
proposing to assert the right to be indemnified under this Section 8.15 shall, promptly after
receipt of notice of commencement of any action against such Indemnified Parties in respect of
which a ciaim is to be made under this Section 8.15 against Capital, and from end after the
Effective Time, Trust (collectively, the “Indemnifying Parties™), notify the Indemnifying Parties
of the commencement of such action, enclosing a copy of ail papers served. If any such action is
brought against any of the Indemnified Partics and such Indemnified Parties notify the
Indemnifying Parties of its commencement, the Indemnifying Parties will be entitled to
participate in and, to the extent that they elect by delivering written notice to such Indemnified
Parties promptly after receiving notice of the coromencement of the action from the Indemnified
Parties, to assume the defense of the action and after notice from the Indemnifying Parties to the
Indemnified Parties of their election to assume the defense, the Indemnifying Parties will not be
lable to the Indemnified Parties for any legal or other expenses except as provided below. if the
Indemnifying Parties assume the defense, the Indemnifying Parties shail have the right to seitle
such action without the consent of the Indemnified Parties; provided, however, that the
Indemnifying Parties shall be raquired to obtain such consent (whichk consent shali not be
unreasonably withheld) if the settiement includes any admission or wrongdoing on the part of the
Indemnified Parties or any decree or restriction on the Indemnified Parties or their officers or
directors; provided, further, that no Indemnifying Parties, in the defense of any such action shall,
except with the consent of the Indemnified Parties {(which consent shall not be unreasonably
withheld), consent to entry of any judgment or enter into any settiement that does not include as
an unconditional term thereof the giving by the claimant or plaintiff to such Indemnified Parties
of a release from ali liability with respect to such action. The Indemnified Parties will have the
right to employ their own counsel! in any such action, but the fees, expenses and other charges of
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such counsel will be at the expense of such Indemnified Parties unless (i) the empioyment of
counsel by the Indemnified Parties has been authorized in writing by the Indemnifying Parties,
(i) the Indemnified Parties have reasonably concluded (based on written advice of counsei) that
there may be legal defenses available to them that are different from or in addition to those
available to the Indemnifying Parties, (iii) a conflict or potential conilict exists (based on written
advice of counsel to the Indemnified Parties} between the Indemnified Parties and the
Indempifying Parties (in which case the Indemnifying Parties will not have the right to direct the
defense of such action on behalf of the Indemnified Parties) or (iv) the Indemnifying Parties have
not in fact employed counsel to assume the defense of such action within & reasonable time after
receiving notice of the commencement of the action, in each of which cases the reasonsbie fees,
disbursements and other charges of counsel will be at the expense of the Indemnifying Parties. It
is understood that the Indemmifying Parties shail not, in connection with any proceeding or
related proceedings in the same jurisdiction, be liable for the reasonable fees, disbursements and
other charges of more than one separate finm admitted to practice in such jurisdiction at any one
time from ail such Indemnified Partics unless {a) the employment of more than one counsel has
been authorized in writing by the Indemnifying Parties, (b) any of the Indemnified Parties have
reasonably concluded (based on advice of counsel) that there may be legal defenges available to
them that are different from or in addition to those available to other Indemnified Parties or {c} 2
conflict or potential conflict exists (based on advice of counsel to the Indemnified Parties)
between any of the Indermified Parties and the other Indemnified Parties, in each case of which
the Indemnifying Parties shall be cobligated to pay the reasonable and sppropriate fees and
expenses of such additional counsel or counsels. The Indemnifying Parties will not be liable for
any settlement of any action or claim effected without their written consent (which consent shall
not be unreasonably withheld).

)] The provisions of this Section 8.15 are intended to be for the benefit of,
and shall be enforceable by, each Indemnified Party, his or her heirs and his or her personal
representatives and shall be binding on all successors and assigns of Trust and Capital.

{c)  Trust shall either (i)extend Capital’s existing directors’ and officers’
liability insurance policy ss of the date hereof (or a policy providing coverage on the same or
better terms and conditions) for acts or omissions occurring prior to the Effective Time by
persons who are currenily covered by such insurance policy maintained by Capital for a period
of six (6) years following the Effective Time, or (if) add such persons to the existing trust
managers and officers liability insurance policy of Trust; provided, however, that such insurance
shall provide directors and officers of Capital the same coverage as similarly situated officers
and trust managers of Trust and such insurance shall be maintained by Trust for a period of six
(6) years following the Effective Time.

{d) In the event that Trust or any of it respective successors or assigns
{i) consolidates with or merges into any other person and shall not be the continuing or surviving
corporation or entity of such consolidation or merger or (ii) transfers all or subsiantially all of its
properties and assets to any person, then, and in each such case the successors and assigns of
such entity shall assume the obligations set forth in this Section 8,15, which obligations are
expressly intended to be for the irreversibie benefit of, and shall be enforceable by, each director
and officer covered hereby.
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ARTICLE IX
CONDITIONS PRECEDENT T

9.1. Conditions to Each Party’s Obligation To Effect the Merger. The respective
obligation of each party to effect the Merger and to consummate the other Transactions
contemplated to occur on the Closing Date is subject to the satisfaction or waiver on or prior to
the Effective Time of the following conditions:

{a) Shareholder Approvals. This Agreement shall have been approved and
adopted by the Shareholder Approvals.

()  HSR Act. The waiting period (and any exteasion thereof) applicable to the
Merger under the HSR Act shall have been terminated or shall have expired.

(¢)  Exemptive Order. The Exemptive Order shall have been issued by the
SEC and shall not contain any terms and conditions that are (a) unacceptable to either party, in
its reasonably discretion, or (b) inconsistent with this Agreement.

{d)  Listing of Shares. The AMEX shaill have approved for listing the Trust
Common Shares to be issued in the Merger.

(&)  SBA Approval. The SBA Approval shall have been issued by the SBA and
shall not contain any terms and conditions that are {a) unacceptable to either party, in its
reascnsble discretion, or (b) inconsistent with this Agreement.

63 Registration Statement. The Registration Statement shall have become
effective under the Securities Act and shall not be the subject of any stop order or proceedings by
the SEC secking a stop order.

() No Infunctions or Restraints. No temporary restraining order, preliminary
or permanent injunction or other order issued by any court of competent jurisdiction or other
legal restraint or prohibition preventing the consummation of the Merger or any of the other
Transactions shall be in effect.

(h)  Blue Sky Laws. Trust shall have received all state securities or “blue sky™
permits and other authorizations necessary to issue the shares of Trust Common Shares
comprising the Merger Consideration.

@ Related Transactions. The Capital Voting Agreement and the Trust
Voting Agreement shall remain in full force and effect and the respective transactions

contemplated thereby shall have been consummated prior to, or are being consummated
simultaneously with, the Merger.

) Certain Actions and Consents. All material actions by oz in respect of or

filings with any Governmental Entily required for the consummation of the Transactions shall
have been obtained or made.
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$.2. Conditions to Obligations of Trust. The obligations of Trust to effect the
Merger and to consummate the other Transactions contemplated to occur on the Closing Date are
further subject to the following conditions, any one or more of which may be waived by Trust:

(a) Representations and Warranties. The representations and warranties of
Capital set forth in this Agreement shali be true and correct as of the Closing Date, as though
made on and as of the Closing Date, except fo the extent the representation or warranty is
expressly limited by its terms to another date, and Trust shall have received a certificate (which
certificate may be qualified by knowledge to the same extent as such representations and
warranties are so qualified) signed on behalf of Capital by the chief executive officer or the chief
financial officer of Capital to such effect. This condition shall be deemed satisfied unless any or
all breaches of Capital’s representations and warranties in this Agreement (without giving effect
to any materiality qualification or limitation) is reasonsbly expected to have a Capital Material
Adverse Effect.

(b)  Performance of Obligations of Capital. Capital shall have performed in
all material respects all obligations required to be performed by it under this Agreement at or
prior 1o the Effective Time, and Trust shall have received a certificate signed on behalf of Capital
by the chief executive officer or the chief financial officer of Capital to such effect.

(¢}  Material Adverse Change. Since the date of this Agreement, there shall
have been no Capital Material Adverse Change and Trust shall have received a certificate of the
chief executive officer or chief financial officer of Capital certifying to such effect.

@) Opinions. Trust shall have received (i) an opinion of counsel to Capital,
dated as of the Closing Date, reasonsbly satisfactory to Trust that, for all texable years of Capital
for which the applicable federal income tax statutory period of limitations have not expired,
Capital was organized and has operated in conformity with the requirements for qualification as
a RIC under the Code and (ji) an opinion of counsel to Trust, dated as of the Closing Date,
reasonably satisfactory to Trust, (A) that, for all taxable years of Trust for which the federal
income tax statutory period of limitations have not expired, Trust was organized and has
operated in conformity with the requirements for qualification as a REIT under the Code and
that, after giving effect to the Merger, Trust’s proposed method of operation will enable it to
continue to meet the requirements for qualification and taxation as a REIT under the Code (with
customary exceptions, assumptions and qualifications and based upon customary
representations) and (B) that the merger will qualify as a reorganization under the provisions of
Section 368(a) of the Code.

{e) Consents. All consents and waivers from third parties necessary in
connection with the consummation of the Transactions shall have been obtained, other than such
consents and waivers from third parties, which, if not obtained, would not result, individually or
in the aggregate, in a Capital Material Adverse Effect.
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93. Conditions to Obligations of Capital.

The obligation of Capital to effect the Merger and to consummate the other Transactions
contemplated to occur on the Closing Date is further subject to the following conditions, any one
or more of which may be waived by Capital:

(8)  Representations and Warranties. The representations and warranties of
Trust set forth in thig Agreement shall be true and correct as of the date of this Agreement and as
of the Closing Date, as though made on and as of the Closing Date, except to the extent the
representation or warranty is expressly limited by its teoms to another date, and Capital shall
have received a certificate (which certificate may be qualified by knowledge to the same extent
as the representations and warranties of Trust contained herein are so qualified) signed on behalf
of Trust by the chief executive officer and the chief financial officer of such party to such effect.
This condition shall be deemed satisfied unless any or all breaches of Trust’s representations and
warranties in this Agreement (without giving effect o any materiality qualification or limitation)
is reasonably expected to have a Trust Material Adverse Effect.

(6)  Performance of Obligations of Trust. Trust shall have performed in all
material respects all obligations required to be performed by it under this Agreement at or prior
fo the Effective Time, and Capital shall have received a certificate of Trust signed on behalf of
such party by the chief executive officer or the chief financial officer of such pasty to such effect.

()  Material Adverse Change. Since the date of this Agreement, there shell
have been no Trust Material Adverse Change and Capital shall have received a certificate of the
chief executive officer or chief financial officer of Trust certifying to such effect.

(@)  Opinion Relating to REIT Status. Capital shall have received (i) an
opinion of counsel to Trust dated as of the Closing Date, reasonably satisfactory to Capital, that,
for ali taxable years of Trust for which the federal income tax statutory period of limitation have
not expired, Trust was organized and has operated in conformity with the requirtments for
qualification as a REIT under the Code and that, after giving effect to the Merger, Trust’s
proposed method of operation will enable it fo continue {0 meet the requirements for
qualification apd taxation as 2 REIT uader the Code (with customary exceptions, assumptions
and quelifications and based upon customary representations) and (ii) an opinion dated as of the
Closing Date from counsel to Capital and dated the Closing Date, to the effect that the Merger
wiil quatify &s g reorganization under the provisions of Section 368(a) of the Code.

{(€) Consents. All consents and waivers (including, without limitation,
waivers or rights of first refusal) from third parfies necessary in connection with the
consummation of the Transacticns shail have been obiained, other than such consents and
waivers from third parties, which, if not obtained, would not have a Trust Material Adverse
Effect.
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ARTICLE X
BOARD ACTIONS

10.1. Board Actions. Notwithstanding Section 8.10 or any other provision of this
Agreement to the contrary, to the extent required by the fiduciary obligations of either the Board
of Trust Managers of Trust or the Board of Directors of Capital, as determined in good faith after
consultation with outside legal counsel and financial advisors, Trust or Capital, as applicable,
may:

(a)  disclose to its shareholders any information that, in the opinion of its
Board, after consuitstion with outsids legal counsel, is required {o be disclosed under applicable
law; :

{b)  to the extent applicable, comply with Rule 14e-2(a) promulgated under the
BExchange Act with respect to a Competing Transaction;

{c) in response to an unsolicited request therefor, participate in discussions or
negotiations with, or fumnish information with respect to it pursuant to a confidentiality
agreement not materially less favorable to it than the confidentiality provisions contained herein
(as determined by its ouiside counsel), or otherwise respond fo or deal with any person in
connection with a Competing Transaction proposed by such person; and

&) approve or recommend {and in connection therewith withdraw or modify
its approval or recommendation of this Agreement or the Merger) a Superior Competing
Transaction {as defined below) and enter into an agreement with respect to such Superior
Competing Transaction (for purposes of this Agreement, “Superior Competing Transaction”
means & bona fide proposal of a Competing Transaction made by a third party which has not
been solicited or initiated by Trust or Capital, as applicable, in violation of Section 8.10 and
which a majority of the members of the Board of Trust Meneagers of Trust or the Board of
Directors of Capital, as applicable, determines in good faith (A) to be more favorable to Trust’s
or Capital’s shareholders, as applicable, from & financial point of view than the Merger, and (B)
is reasonably capable of being consummated.

ARTICLE XI
TERMINATION, AMENDMENT AND WAIVER
11.1. Termingtion. This Agreement may be terminated at any time prior to the filing
of the Articles of Merger with the Secretary of State of the State of Florida and the Dallas
County Clerk, Dallas, Texas, whether before or after either of the Sharcholder Approvals are
obiained:

(a) by mutual written consent duly authorized by the Board of Trust Managers
of Trust and Board of Directors of Capital;
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(b} by Trust, upon 2 breach of any representation, warranty, covenant or
agreement on the part of Capital set forth in this Agreement, or if any representation or warranty
of Capital shall have become untrue, in cither case such that the conditions set forth in
Section 9.2(a) or Section 9.2(b), as the case may be, would be incapable of being satisfied by the
Closing Date;

(¢} by Capital, upon a breach of any representation, warranty, covenant or
agreement on the part of Trust set forth in this Agreement, or if apy representation or warranty of
Trust shatl have become untrue, in either case such that the conditions set forth in Section 9.3(a)
or Section 9.3(b), as the case may be, would be incapable of being satisfied by the Closing Date;

(d) by cither Trust or Capital, if any judgment, infunction, order, decree or
action by any Governmental Entity of competent authority preventing the consummation of the
Merger shall have become finat and nonappealable;

{¢) by either Trust or Capital, if the Merger shall not have been consummated
before December 31, 2003; provided, however, that a party that has willfully and materially
breached a representation, warranty or covenant of such party set forth in this Agreement shall
not be entitled to exercise its right to terminate under this Section 11.1(e);

(&3] by cither Trust or Capital (unless Capital is in breach of its obligations
under Section 8.1(b)) if, upon & vote at a duly held Capital Shareholders Meeting or any
edjournment thereof, Capital Sharcholder Approvals shall not have been obtained as
contempiated by Section 8.1;

{g) by either Trust (unless Trust is in breach of its obligations under 8.1{c}} or
Capital if, upon a vote at a duly held Trust Shareholders Meeting or any adjournment thereof, the
Trust Sharehelder Approvals shail not have been obtained as contemplated by Section 8.1;

¢(h) by Capital, if prior to the Capital Sharcholders Meeting, the Board of
Directors of Capital shall have withdrawn or modified in any manner adverse to Trust iis
approval or recommendation of the Merger or this Agreement in connection with, or approved or
recommended, a Superior Competing Transaction; provided, however, that such termination
shall not be effective prior to the payment of the Break-Up Fee to the extent required by
Section 11.2(b) hereof;

() by Trust, if prior to the Trust Shareholders Meeting, the Board of Trust
Managers of Trust shall have withdrawn or modified in sany menper adverse to Capital its
approval or recommendation of the Merger or this Agreement in connection with, or approved or
reconmmended, a Superior Competing Transaction; provided, however, that such termination
shall not be effective prior to the payment of the Break-Up Fee to the extent reguired by
Section 11.2(c) heveof;

4} by Trust, if (i) prior to Capital Shareholders Meeting, the Board of
Directors of Capital shall have withdrawn or modified in any manner adverse to Trust iis
approval or reconumendation of the Merger or this Agreement in connection with, or spproved or
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recommended, any Superior Competing Transaction or (ii} Capifal shall have entered into a
definitive agreement with respect to any Competing Transaction; or

(k) by Capital, if (i) prior fo Trust Shareholders Meeting, the Board of Trust
Managers of Trust shell have withdrawn or modified in any manner adverse to Trust its approval
or recommendation of the Merger or this Agreement in connection with, or approved or
recommended, any Superior Competing Transaction or (ii) Trust shall have eniered into a
definitive agreement with respect to any Competing Transaction.

11.2. Expenses.

{a) Except as otherwise specified in this Section 11.2 or agreed in writing by
the parties, all out-of-pocket cosis and expenses incurred in connection with this Agreement and
the transaciions contemplated hereby shall be paid by the party incurring such cost or expense.

(b}  Capital agrees that if this Agreement shall be terminated (i) pursuant to
(x) Section 11.1{(b), (h) or (j) and Capital shall have entered into an agreement 0 consummate a
Competing Transaction described in Section 8.10(), (if), (iv) or (V) hereof or (¥) pursuant to
Section 11.1(b) or (e) and, withinc one year from the date of such termination, Capital
consummates such a Competing Transaction or enters into an sgreement fo consummate such a
Competing Transaction which is subsequently consummated, then Capital will pay (provided
that Trust was not in material breach of any of ifs representations, warranties, covenants or
agreements hereunder at the time of termination} as directed by Trust a fee in an amount equal to
$870,000 (the “Bresk-Up Fee™) and (ii) pursuant to Section 11.1(b) and no agreement for such a
Competing Transaction shall have been entered into, then Capital will pay, as directed by Trust
an amount equal to $750,000 (the “Ereak-Up Expenses™). Payment of any of such amounts shali
be made, as directed by Trust, by wire transfer of immediately availeble funds promptly, but in
no eveant later than two business days after such termination.  For purposes of
. Section 11.2(b)(1)(y) above, a “Competing Transaction” shall be limited fo a Competing
Transaction described in Section 8.10(i), (i), (iv) or {v) hereof with respect to which Capital had
negotistions prior to termination of this Agreement.

© Trust agrees that if this Agreement shall be terminated (i) pursuant to
(x) Section 11.1{c), (i) or (k) and Trust shall have entered into an agreement io consummate a
Competing Transaction describad in Section 8.10(1), (i), (iv) or (v) hereof or (¥) pursuant to
Section 11.1(c) or (¢) and withir: one year from the date of such fermination, Trust consummates
such a Competing Transaction or enters into an agreement to consummate such a Competing
Transaction which is subsequenily consummated, then Trust will pay (provided that Capital was
not in material breach of any of its representations, warranties, covenanis or agreements
hereunder at the time of termination} as directed by Capital the Break-Up Fee and (ii) pursuant to
Section 11.1(c} and no agreemerit for such a Competing Transaction shall have been entered into,
then Trust wilt pay, as directed by Capital, the Break-Up Expenses. Payvment of anv of such
amounts shall be made, as directed by Capital, by wire transfer of iimmediately available fonds
promptly, but in no event later than two business days after such termination. For purpeses of
Section 11.3(b)(IXy) above, & “Competing Transaction” shall be limited to a Competing
Transaction described in Section 8.10(i), (ii), (iv) or (V) hereof with respect to which Trust had
negotiations prior to termination of this Agreement.
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11.3. Effect of Termination. In the event of termination of this Agreement by either
Capital or Trust as provided in Section 11.1, this Agreement shall forthwith become void and
have no effect, without any liability or obligation on the part of Trust or Capital, other than the
1ast sentence of Section 8.2, Section 11.2 and this Section 11.3 and except to the extent that such
termination resuits from a material breach by a party of any of its representations, warranties,
covenants or agreements set forth in this Agreement.

11.4. Amendment. This Agreement may be amended by the parties in writing by
action of the Board of Directors of Capital or the Board of Trust Managers of Trust at any time
before or after any Shareholder Approvals are obtained and prior to the filing of the Articles of
Merger with the Secretary of State of the State of Florida and the Dallas County Clerk, Dallas,
Texas; provided, however, that, after the Shareholder Approvals are obtgined, no such
amendment, modification or supplement shail alter the amount or change the form of the
consideration to be delivered to Capital’s shareholders or alter or change any of the terms or
conditions of this Agreement iff such alteration or change would adversely affect Capital’s
shareholders or Trust’s shareholders.

11.5. Extension; Walver. At any time prior to the Effective Time, the parties may (a}
extend the time for the performance of any of the obligations or other acts of the other party, (b)
waive any inaccuracies in the representations and warranties of the other party contained in this
Agreement or in any document delivered pursuant to this Agreement or (¢) subject to the proviso
of Section 11.4, waive compliance with any of the agreements or conditions of the other party
contained in this Agreement. Any agreement on the part of a party to any such extension or
waiver shall be valid only if set forth in an instrument in writing signed on behalf of such party.
The faiture of any party to this Agreement to assert any of its rights under this Agreement or
otherwise shall not constitute g waiver of those rights.

ARTICLE XT{
GENERAL PROVISIONS

12.1. Nonsarvival of Representations and Warranties. None of the representations
and warranties in this Agreement or in any instrument delivered pursuant to this Agreement shail
survive the Effective Time. This Section 12.1 shall not limit any covenant or agreement of the
parties which by its terms contemplates performance after the Effective Time.

i2.2. Notices. All notices, requests, claims, demands and other communications under
this Agreement shall be in writing and shall be deemed given if delivered personally, sent by
overnight courier (providing proof of delivery) to the parties or sent by telecopy (providing
confirmation of transmission) at the following addresses or telecopy numbers (or at such other
address or telecopy number for a party as shall be specified by like notice):
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{8) if to Trust, to

PMC Commercial Trust

18111 Preston Road, Suite 600
Dallas, Texas 75252

Attention: Andrew S. Rosemore
Facsimile: {972) 349-3265

with a copy to:

Locke Liddel! & Sapp LLP
2200 Ross Avenue, Suite 2200
Datllas, Texas 75201

Attention: Kenneth L. Betts, Esq.
Facsimile: (214) 740-8800

()  ifto Capita, to

PMC Capital, Inc.

18111 Preston Road, Suite 600
Dallas, Texas 75252
Aftention: Lance B. Rosemore
Facsimile: (972) 349-3265

with a copy (which shall not constitute notice) to:

Sutherlan, Asbill & Brennan LLP
1275 Pennsylvania Avenue, N.W.
. Washington, D.C. 20004-2404
Attention: Steven B. Boehm, Esq.
Facsimile: (202} 637-3593

12.3. Interpretation. When a reference is made in this Agreement to a Section, such
reference shall be to a Section of this Agreement unless otherwise indicated. The table of
contents and headings contained in this Agroement are for reference purposes only and shall not
affect in any way the meaning or interpretation of this Agreement. Whenever the words
“include”, “includes” or “including” are used in this Agrcement, they shall be deemed to be
followed by the words “without limitation.”

12.4, Counterparts. This Agreement may be executed in one or more counterparts, all
of which shall be considered one and the same agreement and shall become effective when one
or more counterparts have been signed by each of the parties and delivered to the other parties.

12.5. Exhibitx and Schedules. The exhibits and Schedules hereto are a part of this
Agreement as if fully set forth herein. Al references herein to Articles, Sections, clauses,
exhibits and Schedules shall be deemed references {o such parts of this Agreement, unless the
contest shall otherwise require.
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12.6. Entire Agreement; No Third-Party Beneflciaries. This Agreement and the
other agreements entered into in connection with the Transactions (8) constitufe the entire
agreement and supersedes all prior agreements and understandings, both written and oral,
between the parties with respect to the subject matter of this Agreement and, (b) except for the
provisions of Article II, Section 8.14 and Section 8.15, are not intended to confer upon any
person other than the parties hereto apy rights or remedies.

12.7. GOVERNING LAW. THIS AGREEMENT SHALL BE GOVERNED BY,
AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF TEXAS,
REGARDLESS OF THE LAWS THAT MIGHT OTHERWISE GOVERN UNDER
APPLICABIE PRINCIPLES OF CONFLICT OF LAWS THEREOF, EXCEPT TO THE
EXTENT THAT THE MERGER OR OTHER TRANSACTIONS CONTEMPLATED
HEREBY ARE REQUIRED TO BE GOVERNED BY THE TEXAS STATUTE.

12.8. Assipnment. Neither this Agreement nor any of the rights, interests or
obligations under this Agreement shall be assigned or delegated, in whole or in part, by operation
of law or otherwise by any of the parties without the prior written consent of the other parties.
Subject to the preceding sentence, this Agreement will be binding upon, inure to the benefit of,
and be enforceable by, the parties and their respective successors and assigns.

12.9. Enforcement. The parties agree that irreparable damage would occur in the
event that any of the provisions of this Agreement were not performed in accordance with their
specific terms or were otherwise breached. It is accordingly agreed that the parties shall be
entitled to an injunction or igjunctions to prevent breaches of this Agreement and to enforce
specifically the terms and provisions of this Agreement in any court of the United States located
in the State of Texas or in any Texas State court located in Texas, this being in addition {0 any
other remedy to which they are entitled at law or in equity. In addition, each of the parties hereto
{a) consents to submit itself (without making such submission exclusive) to the personal
jurisdiction of any federal court located in the State of Texas or any Texas state court in the event
any dispute arises out of this Agreement or any of the transactions contemplated by this
Agreement and (b) agrees that it will not attempt to deny or defeat such personsl jurisdiction by
motion or other request for leave from any such court.

12.10. Severability. If any provision of this Agreement is held to be illegal, invalid or
unenforceable under any current or future law, and if the rights or obfigations of the parties under
this Agreement would not be materially and adversely affected thereby, such provision shall be
fully separable, and this Agreenient shall be construed and enforced as if such ﬁlegal, invalid or
unenforceable provision had never comprised a part thercof, the remaining provisions of this
Agresment shall remain in full force and effect and shall not be affected by the illegal, invalid or
unenforceable provision or by its severance therefrom. In liew of such illegal, invalid or
unenforceable provision, there shall be added automatically as a part of this Agreement, a legal,
valid and enforceable provision as similar in terms to such illegal, invalid or unenforceabie
provision as may be possibie, and the parties hereto request the court or any arbitrator to whom
disputes relating to this Agreement are submitted to reform the otherwise illegal, invalid or
unenforceable provision in accordance with this Section 12.10,
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IN WITNESS WHEREOQOF, Trust and Capital have caused this Agreement to be signed by
their respective officers thereunto duly authorized, all as of the date first written above.
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PMC COMMERCIAL TRUST

By: /s/ Andrew S. Rosemore
Name; Andrew S. Rosemore
Title: Executive Vice Pregident and COQO

PMC CAPITAL, INC.

By: /a/ Lance B. Rosemore
Name: Lance B. Rosemore
Title: Chief Executive Officer



Irvin M. Borish
Martha R. Greenberg
Thomas Hamill
Barry A. Imber
Fredric M. Rosemore
Lance B. Rosemore
Theodore J. Samuel

Barry N. Betlin
Mary J. Brownmiller
Cheryl T. Murray
Andrew 8. Rosemore
Jan F, Salit

Annex A —Page 1
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ANNEX B

Nathan G. Cohen
Martha R. Greenberg
Roy H. Greenberg
Irving Munn

Andrew S. Rosemore
Lance B, Rosemore
Ira Silver

Barry N. Berlin
Mary J. Brownmiiler
Cheryl T. Murray
Jan F. Salit

Annex B — Page |
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SCHEDULE 2.1
Boazd of the Surviving Egti

The Board of the Surviving Entity will be determined by the mutual agreement of the parties not
later than Aprii 4, 2003,
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SCHEDULE 2.2

off f the Survivine Egtl

Name Title

Andrew S. Rosemore Chairman of the Board,
Executive Vice President,
Chief Operating Officer and
Treasurer

Lance B. Rosemore President,
Chief Executive Officer and
Secretary

Jan F. Salit Executive Vice President,
Chief Investment Officer
and Assistant Secretary

Barry N. Berlin Chief Financial Officer

Mary }. Brownmiller Senior Vice President

Cheryl T. Murray General Counsetl
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SCHEDULE 6.2

Trust Subsidiari

1. PMC Commercial Receivable Limited Partnership — Delaware
e General Partner: PMC Commercial Corp.
» Limited Partner: PMC Commercial Trust

2. PMC Commercial Corp. -- Delaware
¢ Wholly-owned by PMIC Commercial Trust

3. PMC Commercial Trust, Ltd, 1998-1 —Delaware
e General Partner: PMCT Corp. 1998-1
e Limited Partner: PMC Commercial Trust

4, PMCT Corp. 1998-1 — Delaware
e  Whoily-owned by PMIC Commercial Trust

5. PMCT Sycamore, L.P. — Delaware
» General Partner: PMCT AH Sycamore, Inc.
¢ Limited Partner: PMC Commercial Trust

6. PMCT AH Sycamore, Inc. — Delaware
s Wholiy-owned by PMC Commercial Trust

7. PMCT Macomb, L.P. — Delaware
s (eneral Partner: PMCT AH Macomb, Inc.
o Limited Partner: PMC Commercial Trust

8. PMCT AH Macomb, Inc. — Delaware
e  Wholily-owned by PMC Commercial Trust

9. PMCT Marysville, L.P. — Delaware
¢ General Partner: PMCT AH, Inc.
s Limited Partner: PMC Commercial Trust

10. PMCT A, Inc. — Delaware
»  Wholly-owned by PMC Commercial Trust

1.  PMCT Plainfield, L.P. — Delaware
* General Partner; PMCT AH, Inc.
¢ Limited Partner; PMC Commercial Trust
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12.

13.

14.

15,

16.

17.

PMC loint Venture, L.P. 2000 — Delaware
o Genernl Partner: PMC Joint Venture LLC 2000
+ [imited Partners: PMC Capital, Inc.—33.5%; PMC Commercial Trust-—&66.5%

PMC Joint Venture 1LLC 2000 — Delaware
» Members: PMC Capital, inc.—33.5%; PMC Commercial Trust—66.5%

PMC Joint Venture, L.P. 200} — Delaware
¢ QGenperal Partner: PMC Joint Verture LLC 2001

e Limited Pariners; PMC Capital, Inc—60.1181%; PMC Commercial Trust—
39.8819%

PMC Joint Venture LLC 2001 — Delaware
¢ Members: PMC Capital, Inc.—60.1181%; PMC Commercial Trust—39.8819%

PMC Joint Venture, 1..P. 2002-1 — Delaware
s General Partner: PMC Joint Venture, LLC 2002-1
¢ Limited Pattners: PMC Capital, Inc—61.3%; PMC Commercial Trust-—38.7%

PMC Joint Venture, LLC 2002-1 — Delaware
e Members: PMC Capital, Inc.—61.3%; PMC Commercial Trust—38.7%
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I Trust’s 1993 Trust Managers Share Option Plan as amended (the "Trust Managess Plan™)
automatically grants options to purchase 2,000 Common Shares to each non-employee trust
manager on the first business day of June after such trust manager takes office and additional
options to purchase 1,000 Cornmon Shares sre granted on the first business day of June
thereafler so long as such frust nanager is re-elected to serve as a trust manager. Such options
are priced at the fair market value of the Common Shares (the closing price} on the date of grant.

"The options granted under the Trust Manegers Plan become exerciseble one year afier date of
grant and expire if not exercised on the earlier of (i) thirty (30) days after the option holder no
longer holds office as a trust manager for any reason and (i) within five (5) years after the date
of grant. In 2001, each of Messrs. Cohen, Greenberg and Mumn and Drs. Greenberg and Silver
was granted an option to acquire 1,000 Common Shares on June 1, 2001, at an exercise price of
$13.50 per share.

2. Pursuant to Trust’s 1993 Employee Share Option Plan, as amended, the Trust granted
options to purchase 50,000 Commeon Shares to its employees in December 2002,

3. Trust is authorized to grant stock options up fo an aggregate of 6% of the total number of
Common Shares outstanding at any time as incentive stock options (intended to qualify under
Section 422 of the Code) or as options that are not intended to qualify a8 incentive stock options.
All of Trust’s equify compensation plans were approved by seowrity holders. Information
regarding Trust’s equity compensation plans was as follows at December 31, 2002:

Cohmm
{8) &) {c)
Number of securities
remaining available for
foture isguances nnder
equity compensation
Number of secnrities to Weighted average plans {excluding
Plan be issued upon exercise exercise price of securities reflected in
Category of outstanding options _ outstanding options columnn {a})
Equity compensation
plans approved by
security holders 204 426 $13.86 182,351
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SCHEDULE 6.4

vention i ion of ent _
1. Credit Agreement dated Noveraber 29, 1999 among PMC Commercial Trust, Bank One,
Texas, N.A., as administrative agent, Bank One Trust Company, NA, as collateral agent, Banc

One Capital Markets, Inc,, as lead arranger and sole book manager and the Lenders named
therein, as amended.

2, Term Loan Agreement dated as of May 25, 1999, between PMC Commercial Trust and

Peoples State Bank relating to $1,225,000 mortgage loan secured by property located in
Marathon Counity, Mosinee, Wisconsin.

3. Business Loan Agreement dated June 25, 1999, between PMC Commercial Trust and
Valiey Ridge Bank relating to $1,500,000 mortgage loan secured by property Iocated in Oftowa
County, Coopersville, Michigan.

4, Real Estate Morigage dated August 10, 1999, from PMC Commercial Trust to First
National Bank in Dekalb relating to $1,000,000 mortgage loan secured by property located in
Rochelle, Hlinois.

5. Security Agreement dated October 20, 1999 between PMC Commercial Trust and Byron
Center State Bank relating to $1,700,000 mortgege lom secured by property located in Walker,
Michigan.

6. Loan Assumption and Modification Agreement dated March 5, 1999, among PMC
Commercial Trust Marysville, L.P., PMC Commercial Trust, API/Marysville, Inc. and LaSalle
National Bank, as trustee for LB Commercial Conduit Morigage Trust II, Multiclass Pass-
Through Certificates, Series 1996 C-2 relating to $1,610,000 mortgage losn secured by property
located in Marysville, Chio.

7. Loan Assumption and Modification Agreement dated March 5, 1999, among PMC
Commercial Trust Plainfield, L.P., PMC Commercial Trust, A.P. Equities of Indiana, Inc. and
LaSalle National Bank, as trusiee for LB Commercial Conduit Mortgage Trust II, Muiticlass
Pass-Through Certificates, Series 1996 C-2 relating to $1,740,000 morigage loan secured by
property located in Plainfield, Indiana.

8. Loan Assumption and Modification Agreement dated March 23, 1999, among PMC
Commercial Trust Macomb, LP., PMC Commercial Trust, Macomb, I. 994 Limited
Parinership, Amerihost Properties, Inc. and Norwest Bank Minnesota, National Association, as
trustee for First Union-Lehman Brothers Commercial Morigage Trust, Commercial Mortgage
Pass-Through Certificates, Series 1998 C-2 relating to a $1,950,000 mortgage loan secured by
property located in Macomb, Niinois.

9. Loan Assumption and Modification Agreement dated March 23, 1999, among PMC

Commercial Trust Sycamore, L.P., PMC Commercial Trust, Amerihost Properties, Inc. and
Norwest Bank Minnesota, National Association, as trustee for First Union-Lehman Brothers
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Commercial Mortgage Trust, Commercial Mortgage Pass-Through Certificates, Series 1998 C.2
relating to a $1,900,000 morigage loan secured by property located in Sycamore, Ilinois.
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SCHEDULE 6.5
Consents
None, except as set forth in the Merger Agreement.
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SCHEDULE 6.6

Nore.
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SCHEDULE 6.8
Absence of Cerfain Changes or Events

1. Other than as disclosed in the draft Form 10-K for the fiscal year ended December 31,
2002 previously made available to Capital and its advisors and attached hersto, none.
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SCHEDULE 6.10
Environmental Matters

None.
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SCHEDULE 6.11
Related Party Transactions

1. Trust is managed by the same executive officers as Capital and PMC Advisers, 1td., a

wholly-owned subsidiary of Capital (“PMC Advisers™). Three trust managers of Trust are
directors or officers of Capital.

2, Servicing Agreement dated as of December 15, 2000 among BNY Midwest Trust
Company, PMC Joint Venture, L.P. 2000, PMC Capital, Inc. and PMC Commerciat Trust.

3. Servicing Agreement dated as of June 26, 2001 among BNY Midwest Trust Company,
PMC Joint Venture, L.P. 2001, PMC Capital, Inc. and PMC Commercial Trust.

4, Servicing Agreement dated as of April 3, 2002 among BNY Midwest Trust Company,
PMC Joint Venture, L.P. 2002-1, PMC Capital, Inc. and PMC Commezcial Trust,

5 Trust Indenture dated as of December 15, 2000 between PMC Joint Venture, L.P. 2000
and BNY Midwest Trust Company.

6. Trust Indenture dated as of June 26, 2001 bhetween PMC Joint Venture, L.P, 2001 and
BNY Midwest Trust Company.

7. Trust Indenture dated as of April 3, 2002 between PMC Joint Venture, L.P. 2002-1 and
BNY Midwest Trast Company.

8. Contribution Agreement dated as of December 15, 2000 among PMC Joint Venture, L.P.
2000, PMC Commercial Trust and PMC Capital, Inc.

9. Contribution Agreement dated as of June 26, 2001 among PMC Joint Venture, L.P, 2001,
PMC Commercial Trust and PMC Capital, Inc.

10.  Contribution Agreement dated as of April 3, 2002, among PMC Joint Venture, L.P. 2002-
1, PMC Commercial Trust and PMC Capital, Inc.

11.  Loan Origination Agreeraent dated as of July 1, 2002 among PMC Commercial Trust,
PMC Capital, Inc. and PMC Advisers, which sets forth procedures for allocating lending
opportunities to diffuse potentiat conflicts of interest.

12.  Investment Managernent Agreement as of dated July 1, 2002 among PMC Commercial
Trust, PMC Asset Management, Inc,, & wholly-owned subsidiary of PMC Advisers (“PMC

Asset”), and PMC Capital, Inc., pursuant to which loans receivable of Acquirer are managed by
PMC Asset.

13.  Distribution and Indemnification Agreement dated as of December 15, 2000 among PMC
Joint Vepture, L.P. 2000, PMC Capital, Inc. and PMC Commercial Trust.
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14.  Distribution and Indemnification Agreement dated as of June 26, 2001 among PMC Joint
Venture, L.P. 2001, PMC Capital, Inc. and PMC Commercial Trust.

15. Distribution and Indemnification Agreement dated as of April 3, 2002 among PMC Joint
Venture, L.P. 2002-1, PMC Capital, Inc. and PMC Commercial Trust.

16.  Form of Lease Supervision Agreement.

17.  Limited Liability Company Agreement of PMC Joint Venture LLC 2000 dated as of
December 15, 2000 between PMC Commescial Trust and PMC Capital, Inc.

18.  Limited Liability Company Agreement of PMC Joint Venture LLC 2001 dated as of June
25, 2001 between PMC Commercial Trust and PMC Capital, Inc.

19.  Limited Liability Company Agreement of PMC Joint Venture LLC 2002-1 dated as of
March 28, 2002 between PMC Commercial Trust and PMC Capital, Inc.

20. Agreement of Limited Paritnership of PMC Joint Venture, L.P. 2000 dated as of
December 15, 2000 among PMC Joint Veature LLC 2002-1, PMC Commercial Trust and PMC
Capital, Inc.

21.  Agreement of Limited Partuership of PMC Joint Venture, L.P. 2001 dated as of June 26,
2001 among PMC Joint Venture LLC 2002-1, PMC Commercial Trust and PMC Capital, Inc.

22.  Agreement of Limited Partnership of PMC Joint Venture, L.P. 2002-1 dated as of March

28, 2002 among PMC Joint Venture LLC 2002-1, PMC Commercial Trust and PMC Capital,
Inc.

23,  Order Under Sections 6(c) and 57(c) of the Investment Company Act of 1940 for an
Exemption from Sections 57(a)(1) and 57(a}(2) of the Act, and Under Section 57(f) of the Act
and Rule 17d-1 Under the Act, In the Matter of PMC Capitsal, Inc., PMC Commercial Trust,

PMC Advisers, Ltd.,, PMC Asscet Management, Inc., Investment Company Act Release No.
24743, dated as of November 21, 2000.

24.  Engagement Letter dated as of January 7, 2003 among PMC Capital, inc., PMC
Commercial Trust and Banc One Capital Markets, Inc.
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SCHEDULE 4.12
Properties

Acquirer awns all of the following Acquirer Properties, which were purchased through 2
sale/leaseback agreement with Arlington Hospitality, Inc. (“Arlington™). Arlington’s wholly-
owned subsidiary operates Acquirer Properties pursuant to individual property leases which are
subject fo a master lease agreement. Arlington operates Acquirer Properties as “Amerihost
Tons,” 2 brand pame franchised by Cendant Corporation,

i

© W NS s LN

P R S L T i v B
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23.

Eagles Landine—100 North Park Court, Stockbridge, Georgia 30281
La Grange—107 Hoffman Drive, LaGrange, Georgia 30241*
Smvina—5130 South Cobb Drive, Smyrna, Georgia 30082
Rochelle—567 East Highway 38, Rochelle, Tilinois 61068
Macomb-—1646 North Lafayette, Macomb, Hlinois 61455
Sycamore—1475 Sonth Peace Road, Sycamore, Hlinois 60178
Plainfield—6105 Cambridge "Way, Plainfield, Indians 46168

M, Plegsant—1 100 North Grand Avenue, Mt, Pleasant, fowa 52641
Stotm Lake, lowa—1726 Lake Avenue, Storm Lake, Iowa 50588
Coopersville—1040 O’Malley Drive, Coopersville, Michigan 49404
Grand Rapids North—2171 Holton Court, N.-W., Walker, Michigan 49544
Grand Rapids South—7625 Caterpillar Court, Grand Rapids, Michigan 49548
Monroe—14774 LaPlaisance Road, Monroe, Michigan 48161

Port Huyron—1611 Range Road, Kimball Township, Michigan 48074
Tupelo—625 Spicer Drive, Tupelo, Mississippi 38804

Ashland—741 US 250 East, Ashland, Ohio 44805

Marysville—16420 Allenby Drive, Marysvilie, Ohio 43040

Wooster East—2055 Lincolnway East, Wooster East, Chio 44691
Wooster North-—789 East Milltown Road, Wooster North, Ohio 44691
Jackson—a465 Vam Drive, Jackson, Tennessee 38301

Big Springs—300 Tulane Avenue, Big Springs, Texas 79720%*
McKianey—2951 South Centrel Expressway, McKinney, Texas 75070
Mosinee—400 Orbiting Drive, Mosinee, Wisconsin 54455

*Except for LaGrange, a real estate investment held for sale at December 31, 2002, no Acquirer
Property is subject to any limitation, which would materially detract from its value or materially
interfere with its present use,

*+Except for Big Springs, which was obtained through foreclosure, and so valid title insurance
cannot be procured, valid policies of title insurance have been issued to all Acquirer Properties.
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SCHEDULE 6.13

Taxcs

None.
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SCHEDULE 6.14

Payments to Employees

None.
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SCHEDULE 6.17

Compliance with Laws

None.
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SCHEDULE6.18
Contracts: Debt Instruments

None.
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SCHEDULE 7.2
f Busi

i. The issuance and sale of the PMC Joint Venture, L.P. 2003-1 Floating Rate Notes and the
fransactions to be consummated therewith.

2. The Trust Manager Share Option Plan sutomatically grants options to purchase 1,000
common shares to each of the five non-employee trust managers, assuming that all are re-clected,
as of June 1 of each year.

3. Trust may borrow money pursuant to the terms of its lending arrangements as more fully
described in the draft Form 10-K attached hereto.

4, See drafft Form 10-K for the fiscal year ended December 31, 2002 previously made
svailable to Capital and its advisors and attached hercto.
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SCHEDULE 8.10
Solicitati £ i

Trust intends to participate in the issuance and sale of the PMC Joint Venture, L.P. 2003-1
Floating Rate Notes and the fransactions to be consummated therewith.
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DISCLOSURE SCHEDULES
OF

PMC CAPITAL INC.

WO 171598.4



PMC CAPITAL, INC. DISCLOSURE SCHEDULES TO THE AGREEMENT AND PLAN
OF MERGER BY AND BETWEEN PMC COMMERCIAL TRUST
AND PMC CAPITAL, INC.

This is the Capital Disclosure Schedule referred to in and attached to the Agreement and
Plan of Merger (the “Agreement”) dated as of March ___, 2003 by and between PMC
Commercial Trust, a Texas real estate investment trust (“Trust™) and PMC Capital Inc., a Florida
corporation (*“Capital™). Terms used herein, uniess otherwise defined herein, have the meanings
ascribed to them in the Agreement. In addition, information provided in this Capital Disclosure
Schedule or in appendices attached hereto form an integral part of this Capital Disclosure
Schedule and are incorporated herein by reference for all purposes as if set forth fully herein.

‘The bold-faced headings contained in this Capital Disclosure Schedule are included for
convenience only, and are not intended to limit the effect of the disclosures contained in this
Capital Disclosure Schedule or to expand the scope of the information required to be disclosed in
this Capital Disclosure Schedule. No reference to or disclosure of any item or other matter in
this Capital Disclosure Schedule shall be construed as an admission or indication that such item
or other matter is material. Any information, item or other disclosure set forth in any numbered
or lettered subsection of any section of this Capital Disclosure Schedule shall be deemed to have
been set forth in all other applicable lettered or numbered subsections of such section hereof.
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Schedule 5.2

Target Subsidiaries
PMC Investment Corporation Florida 100%
‘Waestern Financial Capital Corporation Florida 100%
First Western SBLC, Ing, Florida 100%
PMC Funding Corp, Florida 100%
PMC Advisers, Lid, Texas 99% {1}
PMC Asset Management, Jixc. Texss 100%
Asset Investments Series A, LLC. Delsware 1% (2)
FWo7L.LC. Delaware 195 (3)
PMC Capital, LT, 1598-1 Delaware 99.5%
PMC Capital Corp 1598-1 Delaware 100%
PMC Capital, L.P, 1999-1 Delaware 9.9%
PMC Capital Corp. 1999-1 Delaware 100%
PMC Joiut Venture, L.P, 2000 Delaware Approximately 34%
PMC Joint Vepture LLC 2000 Delaware Apmroximately 34%
PMC Joint Venwre, L.P. 2001 Delaware _Approximately 61%
PMC Joint Venture LLC 2001 Dslaware Approximate]y 61%%
PMC Joint Ventare, L. P, 2002-1 Delawate Approximately 61%
PMC Joint Venture LLC 2002-1 Delaware Approximately 61%
PMC Asset Holding, LLC Delaware 59.5%

(1) 1% is owned by PMC Funding Corp.
{2) 99% is owned by PMC Funding Corp.
{3) 99% is owned by First Western SBLC, Inc.
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Schedule 5.3

Capital Structure
PMC GAPITAL, INC.
STOCK OPTIONS OUTSTANDING
DECEMBER 31, 2002
DECEMBER 31,
2002
TOTAL
188UE OPTIONS(t}] EXERCISE EXPIRATION
DATE ois PRICE DATE
June 8, 1988 39,200 14.083 .June 8, 2003
Juns 14, 1989 31,800  8.063 June 14, 2004
June 8, 2000 54,600 0083 .June 8, 2005
June 1, 2001 52450 8000 June 1, 2008
6.640 June 13, 2007{2)

June 13, 2002 58,200

{1} Options vest on the first anniversary of their grant date.
{2} Not exercisable untit June 13, 2003.
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Schedule 5.4
Authority; Noncontravention

First Amended and Restated Credit Agreement dated as of March 15, 1998 between PMC
Capital Inc. end Bank One, NA

Second Amendment to Loan Agreement and Amendment to Loan Documents and Renewal and
Extension of Loan dated as of March 15, 1998

Third Amendment to Credit Agreement dated June 12, 2001 between PMC Capital, Inc. and
Bank One NA

Fourth Amendment to Credit Agreement dated July 18, 2001 between PMC Capital, Inc. and
Bank One NA

Fifth Amendment to Credit Agreement dated August 2001 between PMC Capital, Inc. and Bank
One NA

Sixth Amendment to Credit Agreement dated October 2001 between PMC Capital, Inc. and
Bank One NA

Seventh Amendment to Credit Agreement dated October 2002 between PMC Capital, Inc. and
Bank One NA

Senior Note dated April 19, 1995 for $5,000,000 with Security Life of Denver Insurance
Company

Senior Note dated April 19, 1995 for $2,000,000 with Peerless Insurance Company
Senior Note date April 19, 1995 for $2,000,000 with Indiana Insurance Company

Senior Note dated April 19, 1995 for $1,000,000 with Security Life of Denver Insurance
Company

Senior Note Agreement dated July 19, 1999 for $10,000,000 with Equitable Life Insurance
Company of Iowa

Senior Note Agreement dated July 19, 2000 for $10,000,000 with Equitable Life Insurance
Company of Jowa

Senior Note Agreement dated July 19, 2001 for $10,000,000 with Security Life of Denver
Insuranice Company
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Servicing Agreement by and among Harris Trust Savings Bank, as Trustee and Supervisory
Servicer, PMC Capital L.P. 1998-1, as Issuer and PMC Capital, Inc. as Servicer

Servicing Agreement by and among Harris Trust, as Trustee and Supervisory Servicer, PMC
Capital, L.P. 1999-1, as Issuer, and PMC Capitsal, Inc., as Servicer

Trust Indenture between PMC Joint Venture, L.P. 2000 and BNY Midwest Trust Company,
dated as of December 15, 2000

Servicing Agreement by and among BNY Midwest Trust Company, PMC Joint Venture, L.P.
2000 and PMC Capital and PMC Commercial Trust, dated as of December 15, 2000

Servicing Agreement by and among BNY Midwest Trust Company as Trustee and Supervisoty

Servicer, PMC Joint Venture, L.P. 2001, as Issuer, and PMC Capital and PMC Commercial
Trust as Servicers

Trust Indenture by and among BN'Y Midwest Trust Company as Trustee and PMC Joint
Venture, L.P. 2001, as Issuer

Trust Indenture between PMC Joint Venture, L.P. 2002-1 and BNY Midwest Trust Company
dated April 3, 2002

Servicing Agreement by and among BNY Midwest Trust Company, PMC Joint Venture, L.P.
2002-1, PMC Capital, Inc. and PMC Commercial Trust dated April 3, 2002

Lease Agreement by and between AGF Preston Ltd. as landlord and PMC Capital, Inc. as tenant
dated February 1, 1999,

Trust Indenture dated as of November 10, 1998 between PMC Capital, L.P. 1998-1 and Harris
Trust and Savings Bank

Trust Indenture dated as of June 3, 1999 between PMC Capital, L.P. 1999-1 and Harris Trust and
Savings Bank

Eimited Liability Company Agreement of PMC Joint Venture LLC 2000 dated as of December
15, 2000 between PMC Cormmercial Trust and PMC Capital, Inc.

Limited Liability Company Agreement of PMC Joint Venture 2001 dated as of June 25, 2001
between PMC Commercial Trust and PMC Capitai, Inc.

Limited Lisbility Company Agreement of PMC Joint Venture LLC 2002-1 dated as of March 28,
2002 between PMC Commercial Trust and PMC Capital, Inc.

Agreement of Limited Partnership of PMC Joint Venture, L.P. 2000 dated as of December 15,
2000 among PMC Joint Venture LLC 2002-1, PMC Commercial Trust and PMC Capital, Inc.
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Agreement of Limited Paritnership of PMC Joint Venture, L.P. 2001 dated as of June 26, 2001
among PMC Joint Venture LLC 2001-1, PMC Commercial Trust and PMC Capital, Inc.

Agreement of Limited Partnership of PMC Joint Venture, L.P. 2002-1 dated as of March 28,
2002 among PMC Joint Venture LLC 2002-1, PMC Commercial Trust and PMC Capital, Inc.
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Schedule 5.5

Consents

s SBA Consents:

o First Western SBL.C Inc,

o PMC Investment Corporation (SSBIC)

o Western Financial Capital Corporation {SBIC)
+ Exemptive Order from the Securities and Exchange Commission
« : Hart Scott Rodino

¢ Seccurities and Exchange Commission order declaring the Registration Statement
effective
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None.
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Schedule 5.6

SEC Documents; Financial Statements; Undisclosed Linbilitics



Scheduie 5.8

Absence of Certain Changes or Events

See the attached draft of Capital’s Form 10-K for the fiscal year ended December 31, 2002.
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Schedule 5.9

Litigatdon

Norne.
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Scheduie 5,10
Environmental Matters
There is an environmental cleanup responsibility with respect to the former Hana
Convenience Store property in Riverdale, Georgia involving potential petroleun: and dry

clesning solvent contamination. See the draft Form 10-K for the fiscal yvear ended December 31,
2002 attached hereto.
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Schedule 5.11
Related Party Transactions

Capital is managed by the same executive officers as Trust. Three of Capital’s directors or
officers are trust managers of Trust,

Servicing Agreement by and among Harris Trust Savings Bank, as Trustee and Supervisory
Servicer, PMC Capital L.P. 1998-1, as Issuer and PMC Capital, Inc. as Servicer

Servicing Agreement by and among Harris Trust, as Trustee and Supervisory Servicer, PMC
Capital, L.P. 1999-1, as Issuer, and PMC Capital, Inc., as Servicer

Trust Indenture between PMC Joint Venture, L.P. 2000 and BNY Midwest Trust Company,
dated as of December 15, 20060

Servicing Agreement by and among BNY Midwest Trust Company, PMC Joint Venture, L.P.
2000 and PMC Capital and PMC Commercial Trust, dated as of December 15, 2000

Servicing Agreement by and among BNY Midwest Trust Company as Trustee and Supervisory
Servicer, PMC Joint Ventire, L.P. 2001, as Issuer, and PMC Capital and PMC Commercial
Trust as Servicers

Trust Indenture by and among BNY Midwest Trust Company as Trustee and PMC Joint
Venture, L.P. 2G01, as Issuer

Trust Indenture between PMC Joint Venture, L.P. 2002-1 and BNY Midwest Trust Company
dated April 3, 2002

Servicing Agreement by and among BNY Midwest Trust Company, PMC Joint Venture, L.P.
2002-1, PMC Capital, Inc. and PMC Comnercial Trust dated April 3, 2002

Investment Management Agreement by and among PMC Commercial Trust, PMC Asset
Management Inc, and PMC Capital Inc. dated July 1, 2002

Trust Indenture dated as of November 10, 1998 between PMC Capital, L.P. 1998-1 and Harris
Trust and Savings Bank

Trust Indenture dated as of June 3, 1999 between PMC Capital, L.P. 1999-1 and Harris Trust and
Savings Bank

Limited Liability Company Agreement of PMC Joint Venture LLC 2000 dated as of Decermber
15, 2000 between PMC Commercial Trust and PMC Capital, Inc.

Limited Liability Company Agreement of PMC Joint Venture 2001 dated as of June 25, 2001
between PMC Commereial Trust and PMC Capital, Inc,
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Limited Lisbility Company Agrezment of PMC Joint Venture LLC 2002-1 dated as of March 28,
2002 between PMC Commercial Trust and PMC Capitai, Inc.

Agreement of Limited Partnership of PMC Joint Venture, L.P. 2000 dated as of December 15,
2000 among PMC Joint Venture LLC 2002-1, PMC Commercial Trust and PMC Capital, Inc.

Agreement of Limited Partnership of PMC Joint Venture, L.P. 2001 dated as of June 26, 2001
among PMC Joint Venture LLC 2001-1, PMC Commercial Trust and PMC Capital, Inc.

Agreement of Limited Partnership of PMC Joint Venture, L.P. 2002-1 dated as of March 28,
2002 among PMC Joint Venture LLC 2002-1, PMC Commercial Trust and PMC Capital, Inc.

Loan Origination Agreement dated as of July 1, 2002 by and among PMC Commercial Trust,
PMC Asset Managemeant, Inc. and PMC Capital, Inc.

Lease Supervision Agreement dated July 1, 2002

Distribution and Indemnification Agreement dated April 3, 2002
Distribution and Indemnification Agreement dated June 26, 2001
Distribution and Indemnification Agreement dated December 15, 2000

Indermmification Agreement dated September 8, 1999 by and among PMC Capital, Inc., First
Western SBLC, Inc., Western Financial Capital Corporation, PMC Invesiment Corporation,
PMC Funding Corp., PMC Asset Management, Inc. and PMC Advisers, Ltd. and Lance B.
Rosemore

Indemnification Agreement dated September 8, 1999 by and among PMC Capital, Inc., First
Western SBLC, Inc., Western Financial Capital Corporation, PMC Investment Corporation,

PMC Funding Corp., PMC Asset Management, Inc. and PMC Advisers, Lid. and Andrew S.
Rosemore

Indemnification Agreement dated September 8, 1999 by and among PMC Capital, Inc., First
Western SBLC, Inc., Western Finiancial Capital Corporation, PMC Investment Corporation,
PMC Funding Corp., PMC Asset Manasgement, Inc. and PMC Advisers, Ltd. and Cheryl T.
Murray

Indemnification Agreement dated September 8, 1999 by and among PMC Capital, Inc,, First
‘Western SBLC, Inc., Western Firancial Capital Corporation, PMC Investment Corporation,
PMC Funding Corp., PMC Asset Management, Inc. and PMC Advisers, Ltd. and Mary J.
Brownmilier
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Indemnification Agreement dated September 8, 1999 by and among PMC Capital, Inc., First
Western SBLC, Inc., Western Financial Capital Corporation, PMC Investment Corporation,
PMC Funding Corp., PMC Asset Management, Inc. and PMC Advisers, Ltd. and Barry N, Berlin

Indemnification Agreement dated September 8, 1999 by and among PMC Capital, Inc., First
Western SBLC, Inc., Western Financial Capital Corporation, PMC Investment Corporation,
PMC Funding Corp., PMC Asset Management, Inc. and PMC Advisers, Ltd. and Jan F. Satit

Indemnification Agreement dated September 8, 1999 by and among PMC Capital, Inc., First
‘Western SBLC, Inc., Western Financial Capital Corporation, PMC Investment Corporation,
PMC Funding Corp., PMC Asset Management, Inc, and PMC Advisers, Ltd. and Irvin M. Borish

Indemnification Agreement dated September 8, 1999 by and among PMC Capital, Inc., First
Western SBLC, Inc., Western Financial Capital Corporation, PMC Investment Corporation,
PMC Funding Cotp., PMC Asset Management, Inc. and PMC Advisers, Ltd. and Frederic M.

Rosemore

Indemmnification Agreement dated September 8, 1999 by and among PMC Capital, Inc., First
Western SBLC, Inc., Western Financial Capital Corporation, PMC Investment Corporation,
PMC Funding Corp., PMC Assef Management, Inc. and PMC Advisers, Ltd. and Thomas Hamiil

Indemnification Agreement dated September 8, 1999 by and among PMC Capital, Inc., First
Western SBLC, Inc., Western Financial Capital Corporation, PMC Investment Corporation,
PMC Funding Corp., PMC Asset Management, Inc. and PMC Advisers, Lid. and Barry A. Imber

Order Under Sections 6(c) and 57(c) of the Investment Company Act of 1940 for an Exemption
from Sections 57(a)(1) and 57(a)(2) of the Act, and Under Section 57(i) of the Act and Rule 173~
1 Under the Act, In the Matter of PMC Capital, Inc., PMC Commercial Trust, PMC Advisers,
Ltd., PMC Asset Management, Inc., Investinent Company Act Release No. 24743, November
21, 2600

Engagement Letter dated January 7, 2003 by and among PMC Capital, Inc., PMC Commerciat
Trust and Banc One Capital Markets, Inc.
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Schedatle 5.12

Absence of Changes in Benefit Plans; ERISA Compliance

(a) None.

(b) Employment Contract between Capital and Lance B. Rosemore dated June 14, 2002
Employment Contract between Capital and Andrew 8. Rosemaore dated June 14, 2002
Employment Contract between Capital and Jan F. Salit dated June 14, 2002
Employment Coniract between Capital and Barry N. Berlin dated Juone 14, 2002
Employment Contract between Capital and Mary J. Brownmiiler dated July 1, 2001
Employment Contract between Capitat and Cheryl T, Murray dated July 1, 2001
Employment Contract between Capital and Paige Wright dated May 1, 2000

Employment Contract between Capital and Tiffany Masters dated July 1, 2000

WO ITI598.4



Schedule 5.13

Properties

The Academy at Waterchase
8940 Creek Run Road
Ft. Worth, TX 76120

Cornerstone Assisted Living Center
1300 Silver Creek Road
Azle, Tarrant County, Texas

Torrey Utah
2424 E, Highway 24
Torrey, UT 84775

Quality Inn & Suites
3302 Glynn Avenue
Brunswick, GA 31521

Howard Johnson
530 East Washington Avenue
Petersburg, VA 23803

All of the above properties were acquired through foreclosure proceedings; therefore, there is no

title insurance. All of the properties are free and clear of liens except for the Academy at
‘Waterchase, which has a tax lien that Capital is currently trying to remove.
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Schedule 5.14
Taxes

None,
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Schedule 5.15

No Payments to Employees, Officers or Directors

Employment Contract between Capital and Lasce B. Rosemore dated June 14, 2002
Employment Contract between Capital and Andrew S. Rosemore dated June 14, 2062
Employment Contract between Capital and Jan F. Salit dated June 14, 2002
Employment Contract between Capital and Barry N. Berlin dated June 14, 2002
Employment Contract between: Capital and Mary J. Brownmiller dated Juty t, 2001
Employment Contract between Capital and Cheryl T, Murray dated July 1, 2001
Employment Contract between Capital and Paige Wright dated May 1, 2000 .
Employment Contract between Capital and Tiffany Masters dated July 1, 20600

PMC Capital, Inc. 1997 Employee Stock Option Plan
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None.
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Schedule 5.17

Compliance with Laws



None.
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Schedule 5.18

Cuontracts; Debt Instruments



Schedule 7.1
Conduct of Business by Target

‘The issuance and sale of the PMC Joint Venture, L.P. 2003-1 Floating Rate Notes and the
transactions {o be consummated therewith.

The Board of Capital intends to make its annual grant of options to purchase up to 60,000 shares
during the second quarter of 2003,

See draft of Form 10-K for the fiscal year ended December 31, 2002 attached hereto.
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Schedule 8.10

The issuance and sale of the PMC Joint Venture, L.P. 2003-1 Floating Rate Notes and the
transactions to be consummated therewith.
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