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THESE ARTICLES OF MERGER dated as of the 31st day of March, 1998, pursuant
to Section 607.1105 and 607.0120 of the Florida Statutes (collectively known as "the Code") are
entered into by and among AVATECH SOLUTIONS, INC., a Delaware corporation
("Avatech™, AVATECH OF FLORIDA, INC., a Delaware corporation ("Avatech of Florida")
and FLORIDA DESIGN AUTOMATION, INC., a Florida corporation (“FDA”), which are
bereinafter collectively referred to as the “Constituent Corporations.”

THIS IS TO CERTIFY:

FIRST: Each of the Constituent Corporations has agreed to effect a merger, and
the terms and conditions of the merger, the manner of carrying the same into effect, and the
manner and basis of converting or exchanging the shares of issued stock of each of the
Constituent Corporations into different stock or other consideration, and the manner of dealing
with any issued stock of the Constituent Corporations not to be so converted or exchanged are
and shall be as set forth herein.

SECOND: Avatech of Florida, a Delaware corporation, shall be the surviving
corporation under the name of Avatech of Florida, Inc., whose principal address is 11403
Cronhill Drive, Suite A, Owings Mills, Maryland 21117.

THIRD: The parties to these Articles of Merger are Avatech, a Delaware
corporation, organized on September 9, 1996 under the general laws of Delaware; Avatech of
Florida, a Delaware corporation, organized on March 24, 1998 under the general laws of
Delaware; and FDA, a Florida corporation organized on Japuary 1, 1996.

FOURTH: The Certificate of Incorporation of Avatech of Florida will not be
amended as a result of the merger.

FIFTH: Avatech has an authorized of six million five hundred thousand
(6,500,000) shares of Common Stock, with a par value of $0.01 per share ("Avatech Stock") of
which 4,365,240 shares are currently issued and outstanding.

Avatech has an authorized capitalization of fifty (50) shares of Common

Stock, with a par value of $0.01 per share ("Avatech of Florida Stock™) of which 25 shares are
currently issued and outstanding.
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FDA has an authorized capitalization of 1,000 shares of Common Stock,
without par value (the "FDA Stock"), of which 1,000 shares are issued and outstanding.

SIXTH: The manner and basis of converting or exchanging the issued stock of
each of the Constituent Corporations into different stock or other consideration, and the maoner
of dealing with any issued stock of the Constituent Corporations not to be so converted or
exchanged on the Effective Date (as defined hereinbelow) shall be as follows:

(@ The aggregate consideration for the merger ("Merger
Consideration") shall be shares of Avatech Stock. Each of the 1,000 shares of FDA Stock shall
be converted into 100,000 fully paid and non-assessable shares of Avatech Stock. The Merger
Consideration shall be distributed and paid to all of the stockholders of FDA as follows:

After the Effective Date, each owner of an outstanding certificate
or certificates theretofore representing shares of FDA shall be
entitled, upon surrendering such certificate or certificates to
Avatech, to receive in exchange therefor a certificate or certificates
representing the number of shares of stock of Avatech into which
the shares of FDA theretofore represented by the surrendered
certificate or certificates shall have been converted as hereinbefore
provided. Until so surrendered, each outstanding certificate which,
prior to the Effective Date, represented shares of FDA shall be
deemed, for all corporate purposes, to represent the ownership of
Avatech Stock on the basis hereinbefore provided.

b Avatech will not issue fractional shares or fractional share
certificates, but in lieu of the issuance of fractional shares; any FDA shareholder otherwise
entitled to a fractional share equal to one-half or more of one share of Avatech Stock shall receive
a full share of Avatech Stock and any fractional share equal to less than one-half share of Avatech
Stock shall be eliminated and extinguished.

©) If a certificate evidencing outstanding shares of FDA Stock is lost,
stolen, or destroyed, the registered owner thereof shall be entitled to receive the Avatech Stock
certificate to which he would otherwise be entitled on exchange of such certificate, by notifying
in writing of such lost, stolen or destroyed certificate and giving Avatech evidence of loss and 2
bond sufficient to indemnify Avatech against any claim that may be made against it on account of
the alleged lost, stolen and destroyed certificate and the issuance of the certificate.

SEVENTH: The location of the principal office of Avatech of Florida in the State
of Delaware is 30 Qld Rudnick Lane, Dover, Delaware 19901, and the name and address of the
resident agent of said Avatech in Florida, service of process upon whom shall bind such
corporation in any action, suit or proceeding pending at the time of filing these Articles of

2-
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Merger or thereafter instituted or filed against it, is Nancy Strand, 536 Interstate Court, Sarasota,
Florida 34240. S _

EIGHTH: The principal office of FDA in the State of Florida is located in
Sarasota County. FDA does not own an interest in property in any county in the State of Florida,
the title to which could be affected by the recording of an instrument among the Land Records.

NINTH: The location of the principal office of Avatech is 11403 A Cronhili
Drive, Owings Mills, Maryland 21117. Avatech does not own an interest in property m any
county in the State of Florida, the title to which could be affected by the recording of an
instrument among the Land Records. B

TENTH: The Merger was authorized and approved by FDA, in the manner and
by the vote required by its charter and the laws of the State of Florida. The Board of Directors
of FDA duly adopted a resolution, by Written Consent dated as of January 6, 1998, declaring
that the Merger be duly advised on substantially the terms and conditions set forth in a Plan and
Agreement of Merger (the "Plan") and directing the Plan's submission for consideration by its
shareholders. The Merger was duly submitted to and approved by the shareholders of FDA by
Written Consent dated as of January 6, 1998, in the manner and by a vote required in
Section 607.0704 of the Code. L

ELEVENTH: The Merger was authorized and approved by Avatech of Florida
in the manner and by the vote required by its charter and the laws of the State of Delaware. The
Board of Directors of Avatech of Florida duly adopted a resolution by Written Consent of the
Sole Director dated as of March 31, 1998, declaring that the Merger be duly advised on
substantially the terms and conditions set forth in the Plan and directing the Plan's submission for
consideration by its stockholders. The Merger was duly submiited to and approved by the
stockholders of Avatech of Florida by a Written Consent of the Sole Stockholder dated as of
March 31, 1998 in the manner and by a vote required in Section 251 of the General Corporation
Law of the State of Delaware.

TWELFTH: The Merger was authorized and approved by Avatech in the manner
and by the vote required by its charter and the laws of the State of Delaware. The Board of
Directors of Avatech duly adopted a resolution at a meeting of the Board of Directors on January
16, 1998, declaring that the Merger be duly advised on substantially the terms and conditions set
forth in the Plan. No consent of the stockholders was required.
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THIRTEENTH: Upon the Effective Date:

(a) the assets and liabilities of FDA shall be taken up on the books of
Avatech of Florida at the amount at which they shall at that time be carried on the books of FDA,
subject to such adjustments, if any, as may be necessary to conform to Avatech of Florida's
accounting procedures;

(b) Avatech of Florida shall thereupon and thereafter possess all the
rights, privileges, immunities and franchises, as well of a public as of a private nature, of FDA;
and all property, real, personal and mixed, and all debts due on whatever account, including
subscriptions to shares, and all other choices in action, and all and every other interest of, or
belonging to, or due to FDA, shall be taken and deemed to be vested in Avatech of Florida
without further act or deed; and the title to all real estate, or any interest therein, vested in FDA
shall not revert or be in any way impaired by reason of the Merger;

© Avatech of Florida shall thenceforth be responsible and liable for
all of the liabilities and obligations of FDA; and any claim existing or action or proceeding
pending by or against FDA may be prosecuted to judgment as if the merger had not taken place,
or Avatech of Florida may be substituted in its place, and neither the rights of creditors nor any
Hens upon the property of FDA shall be impaired by the Merger; and

(d) the Constituent Corporations, by mutual consent of their respective
Board of Directors, may amend, modify and supplement these Articles of Merger in such manner
as may be agreed upon by them in writing at any time before or afier approval or adoption
thereof by the stockholders of any of the Constituent Corporations or all of them; provided,
however, that no such amendment, modification or supplement shall affect the rights of the
stockholders of any of the Constituent Corporations in a manner which is materially adverse to
such stockholders in the judgment of their respective Board of Directors.

FOURTEENTH: The merger provided for in these Articles of Merger shall
become effective, and the separate existence of FDA, except insofar as continued by statute, shall
cease on the date that these Articles of Merger, duly advised, approved, signed, acknowledged,
sealed, and verified by FDA and Avatech of Florida as required by the laws of the State of
Florida and the State of Delaware, are filed for record with the Florida Department of State,
Corporations Division or on a date specified by the parties hereto as provided by the laws of the
State of Florida, whichever is later (the "Effective Date").
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The UNDERSIGNED, Chairman and Chief Executive Officer of AVATECH
SOLUTIONS, INC., a Delaware corporation, who executed on behalf of said corporation the
foregoing ‘Articles of Merger, of which this Certificate is made a part, hereby acknowledges, in
the name and on behalf of said corporation, the foregoing Articles of Merger, to be the corporate
act of said corporation and further certifies that, to the best of his knowledge, information, and
belief, the matters and facts set forth therein with respect to the approval thereof are true in all

material respects, under the penalties of perjury.
‘vé P s/ QL

Henry D.Felton, Chairman and Chief
Executive Officer

The UNDERSIGNED, President of AVATECH OF FLORIDA, INC., a Delaware
corporation, who executed on behalf of said corporation the foregoing Articles of Merger, of
which this Certificate is made a part, hereby acknowledges, in the name and on behalf of said
corporation, the foregoing Articles of Merger, to be the corporate act of said corporation and
further certifies that, to the best of his knowledge, information, and belief, the matters and facts
set forth therein with respect to the approval thereof are true in all materlal respects, under the

penalties of perjury.
/Vé D 7 ékﬁé' :

Henry D/ Felton, President

The UNDERSIGNED, President of FLLORIDA DESIGN AUTOMATION, INC,, a
Florida corporation, who executed on behalf of said corporation the foregoing Articles of
Merger, of which this Certificate is made a part, hereby acknowledges, in the name and on behalf
of said corporation, the foregoing Articles of Merger, to be the corporate act of said corporation
and further certifies that, to the best of her knowledge, information, and belief, the matters and
facts set forth therein with respect to the approval thereof are true in all material respects, under

the penalties of perjury.
Nancy St@{ President
-6-
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IN WITNESS WHEREOF, Avatech Solutions, Inc., Avatech of Florida, Inc. and
Florida Design Automation, Inc. have caused these Articles of Merger to be signed in their
respective corporate names and on their behalf by their respective Presidents and witnessed or

attested by their respective Secretaries as of the 31st day of March, 1998.

ATTEST: AVATECH SOLUTIONS, INC.

By: %4@/5 /" % . (SEAL)
Aenry D/ Felton, Chairman and Chief
Executive Officer

ATTEST: AVATECH OF FLORIDA, INC.

"By /bé Y /z /;Z_ (SEAL)

Henry B, Felton, President

FLORIDA DESIGN AUTOMATION, INC.

/Ld ép‘c\’J (SEAL)

Nancy @d,VSecret‘aljy | - ) '- Nancy SL@ President
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ARTICLE TV
CONYERSION AND EXCHANGE OF SHARES

4.1 Conversion. Each of the shares of common stock of FDA shall be converted into %ﬂb
that number of fully paid and nonassessable shares of SurvivingyCommon Stock which equals the 1

FDA Shares (as herein defined).

47 Exchange of Certificates. After the Effective Date, each owner of an outstanding
certificate or certificates theretofore representing shares of FDA shall be entitled, upon
swrendering such certificate or certificates to the Surviving Corporation, to r_e_ceive in exchange
therefor a certificate or certificates representing the number of shares of stock of the Surviving

fw Common Stock into which the shares of FDA theretofore represented by the surrendered certificate
or certificates ;I;all have been converted as hereinbefore provided. Until so surrendered, each

outstanding certificate which, prior to the Effective Date, represented shares of FDA shall be @ L) '
Ay 7 (

deemed, for all corporate purposes, to represent the ownership of the SurvivmgI;Common Stock on

the basis hereinbefore provided.
| 4.3 Fractional Shares. No scrip or fractional share certificates of Surviving Common
Stock shall be issued as a result of the Merger, but in lieu of each fractional interest, a shareholder
eatitled to a fractional share equal to one-half or more of one share of Surviving Common Stock
shall receive a full share of Surviving Common Stock and any fractional share equal to less than
one-half of one share of Surviving Common Stock shall be eliminated and extinguished.
4.4 Lost Certificates. If a certificate evidencing outstanding shares of the Merging
Corporation's stock is lost, stolen, or destroyed, the registered owner thereof shzll be entitled to

receive the Avatech certificate to which he would otherwise be entitled on exchange of such
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PLAN AND AGREEMENT OF MERGER
FLORIDA DESIGN AUTOMATION, INC.
INTO
AVATECH SOLUTIONS, INC.
THIS PLAN AND AGREEMENT OF MERGER (which, with the Exhibits and Schedules

attached hereto that are hereby incorporated herein by reference) are collectively referred to as the

"Agreement”) is made and entered into on the day of 199 , by and

between Avatech Solutions, Inc., a Delaware corporation ("Avatech" or "Surviving Corporation")
and Florida Design Automation, 2 Florida corporation ("FDA" or the "Merging 'Corporation“).
Explanatory Statement

A, Avatech is a corporation organized and existing under the laws of the State of
Delaware, its Certificate of Incorporation having been filed in the office of the Secretary of State of
the State of Delaware on September 9, 1996, and recorded in the office of the recorder of deeds for
the County of New Castle in said state, on September 9, 1996, and the registered office of Avatech
being located at 1209 Orange Street, in the City of Wilmington, County of New Castle, and the
name of its registered agent being Corporation Trust Company.

B. The total number of shares of stock which Avatech has authority to issue is 500,000,
of which 417,100 shares are designated as voting ("AV Common Stock™), and 82,900 shares are
designated as non-voting ("ANVY Common Stock™).

C. FDA. is a corporation organized and existing under the laws of the State of Florida,
its Articles of Incorporation having been filed in the office of the Secretary of State of the State of

Florida on the day of , 19, and the registered office of FDA being located at



, and its registered agent being

D. The aggregate number of shares which has authority to issue is

shares of common stock, of which ___shares are issued and outstanding,

E. FDA and Avatech intend that the Merger be considered a "tax-free” exchange
pursuant to Section 368 of the Code.

F. The board of directors of the Merging Corporation deems it advisable that FDA be
merged into Avatech on the terms and conditions hereinafier set forth, in accordance with the
applicable provisions of the statutes of the states of Florida and Delaware, respectively, which
permit such merger.

r

NOW THEREFORE, in consideration of the mutual promises, agreements, covenants,
representations, and warranties contained herein, and the Explanatory Statement, which is
incorporated herein by reference and made a substantive part hereof, and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the undersigned
corporations do hereby agree as follows:

ARTICLE1
DEFINITIONS

Definitions. As used in this Agreement, the following terms shall have the meaning set

forth after each such term.

Il " 1934 Act" means the Securities and Exchange Act of 1934, as amended.

1.2 " 1933 Act" means the Securities Act of 1933, as amended.



1.3 "ANV Common Stock" means the shares of common stock of Avatech designated

as non-voting common stock.

1.4 "AV Common Stock" means the shares of common stock of Avatech designated as

voting common stock.

1.5  "Balance Sheet" means: the consolidated balance sheet (including the notes
thereto), as at , 199 .
1.6 "Certificate of Incorporation” means the Certificate of Incorporation of Avatech, as

filed in the office of the Secretary of State of the State of Delaware on the 9th day of September,
1996.

1.7 "f?losing“ means the closiné of the Merger, to be held at the offices of Shapiro and
Olander, 36 South C‘mrles Street, Baltimore, Maryland, on a mutually agreeable date, but in no
event later than fifteen (15) days following the date on which all conditions to the.closing of the
Merger, as set forth herein, have been satisfied.

1.8 "Code" means the Internal Revenue Coderof 1986, as amended.

1.9 "Controlling Person™ means each person, if any, who controls Avatech within the
meaning of Section 15 of the 1933 Act or Section 20 of the 1934 Act.

1.10 "Corporation” means the Mell'ging Corporation.

1.11  "Effective Date” means the date the Merger becomes effective as provided by the
applicable laws of the states of Delaware and Flonda.

1.12  "Environmental Laws" means all Federal, state and local laws relating to pollution,
protection of the environment, and waste disposal.

1.13 "ERISA" means the Employees Retirement Income Security Act of 1974.



1.14  "Financial Statements" means the Merging Corporation's Balance Sheet and Interim
Balance Sheet and the related unaudited consolidated statements of income, changes in
shareholders' equity and cash flow for the peﬁod ending on the last day of the second month
preceding the Effective Date, including the notes, if any, thereto.

1.15 "Insiders" means the respective officers, directors, partners, employees,
representatives or agents of the Merging Corporation.

1.16  "Intangible Property" means licenses or other rights held or owned by the Merging
Corporation to use all software, patents, trademarks, trade names, trade secrets, copyrights,
inventions, formulae, methods and processes.

1.17 '_'_I‘nterhn Balance Sheet" means the Merging Corporation's unaudited consolidated
balance sheet as of a ('iate not more than sixty (60) days prior to the date of Closing.

1.18 "Investment Letters" means letters that are acceptable in form and substance to
Avatech's counsel, which letters will be executed by each Shareholder.

1.19  "Lien" means any security interest, mortgage, pledge, claim, lien, or encumbrance
on any of the assets of the Merging Corporation.

1.20  "Material Adverse Effect” means any event reasonably expected to (i) result in a
material adverse effect on the properties, business, results of operations, condition (financial or
otherwise), or affairs of the Merging Corporation, or (ii) in any manner, draw into question the
validity of any of the Merger Documents.

1.21  "Merger" means the merger of FDA into Avatech in accordance with the applicable

provisions of the laws of the states of Florida and Delaware.
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1.22  "Merger Documents" means any of thg other documents executed and delivered in
connection with the Merger to which the Merging Corporation, or any of its Sharcholders, are
parties.

1.23  "Plan" or "Plans" means any plan or 'arrangement of the Corporation which
constitutes an "employee benefit plan,” as defined in Section 3(3) of ERISA. |

1.24  "Shareholder” or "Shareholders" means the holders of any shares of the capital stock

of the Merging Corporation.

1.25  "Shares" means, when used immediately following, or in conjunction with, the term @ hs

FDA, the aggregate number of shares of SurvivingpCommon Stock to be received by the
shareholders of EDA on the Effective Date, which number of shares shall be

L.26  "State Acts" means any applicable state securities laws or Blue Sky laws.

1.27  "Surviving Common Stock" means a certificate or certificates representing shares of
AV Common Stock into which the shares of FDA theretofore represented by the surrendered
certificate or certificates shall have been converted. |

ARTICLE I
MERGER

2.1 Merger. FDA shall be merged into Awvatech and become a single corporation and
Avatech shall be the Surviving Corporation upon the Effective Date.

22 Closing. The Closing shall occur as soon as practicable after all of the conditions

contained herein shall have been satisfled.

ﬂ’,\l&rmm‘d prer 4o dete-
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2.3 Effect of Merger. Upon the Effective Date:

23.1 FDA and Avatech shall be a single corporation, which shall be
Avatech, the Surviving Corporation, and the separate existence of FDA shall cease except
to the extent provided by the laws of the states of Florida and Delaware in the case of a
merger of a corporation into another corporation;

‘2‘3.2 Avatech shall thereupon and thereafter possess all the rights,
privileges, immunities and franchises, of a public as well as of a private nature, of the
Merging Corporation; and all property, real, personal and mixed, and all debts due on
whatever account, including subscriptions to shares, and all other choses in action, and
every otlg_er interest of, or belonging to, or due to the Merging Corporation, shall be taken
and deemed to be vested in the Surviving Corporation without further act or deed; and the
title to any real estate, or any interest therein, vested in the Merging Corporation shall not
revert or be in any way impaired by reason of the Merger;

233 - . Avatech shall henceforth be responsible and liable for all of the
liabilities and obligations of the Merging Corporation; and any claim éxisting or action or
proceeding pending by or against the Merging Corporation may be prosecuted to judgment
as if the Merger had not taken place, or the Surviving‘ Corporation may be substituted in its
place, and neither the rights of creditors nor any liens upon the property of the Merging
Corporation shall be impaired by the Merger; and

234 The aggregate amount of the net assets of the Merging Corporation
which was available for the payment of dividends immediately prior to the Merger, to the

extent that the value thereof is not transferred to stated capital by the issuance of shares or



otherwise, shall continue to be available for the payment of dividends by the Surviving
Corporation.
ARTICLE II
CERTIFICATE OF INCORPORATION, BY-LAWS, AND
DIRECTORS AND OFFICERS OF SURVIVING CORPORATION

3.1  Cerificate of Incorporation. The Certificate of Incorporation of Avatech shall not
be amended in any respect by reason of this Agreement, and said Certificate of Incorporation shall
constitute the certificate of incorporation of the Surviving Corporation until further amended in the
manner provided by law. The Certificate of Incorporation is set forth as Exhibit "A" attached
hereto and made a part of this Agreement with the same force aﬁd effect as if set forth in full herein.

The Certiﬁcate; of Incorporation set forth in said Exhibit "A", and separate and apart from this
Agreement, may be certified separately as the Certificate of Incorporation of the Surviving
Corporation.

32 By-Laws. The By-laws of Avatech as existing and constituted immedtately prior to
the Effective Date shall be and constitute the By-laws of the Surviving Corporation until thereafter
amended.

3.3 Officers and Directors. The board of directors, the members thereof, and the
officers of Avatech immediately prior to the Effective Date, shall be and constitute the board of
directors, the members thereof, and the officérs of the Surviving Corporation, until they are

removed or their terms expire in accordance with the By-laws of the Surviving Corporation.



 certificate, by notifying Avatech in writing of such lqst, stolen or destroyed certificate and giving
Avatech evidence of loss and a bond sufficient to indemnify Avatech against any claim that may be
made against it on account of the alleged lost, stolen or desiroyed certificate and the issuznce of the
certificate representing Surviving Common Stock.
ARTICLE Y
PAYMENT OF EXPENSES AND FURTHER ASSURANCES

5.1  Expenses. Al of the expenses of carrying this Agreement into effect and
accomplishing the Merger provided for herein shall be bormne by the Surviving Corporation.

5.2 Further Assurances. If at any time the Surviving Corporation shall consider or be
advised that any further assignment or assl;u.rance in law is necessary or desirable to vest in the

el

Surviving Corporation the title to any property or rights of the Merging Corporation, the proper
officers and directo;*s of the Merging Corporation shall execute and make all such proper
assignments and assurances in law and do all things necessary or proper to thus vest such property
or rights in the Surviving Corporation, and otherwise to carry out the purposes of this Agreement.
- ARTICLE VI
APPROVAL OF MERGER

6.1 Shareholder Approval. This Agreement shall be submitted to the Shareholders of
the Merging Corporation, as provided by law, and shall take effect, and be deemed to be the plan
-and agreement of merger of said corporations upon the approval or adoption thereof by the

Shareholders in accordance with the requirements of the laws of the states of Delaware and Florida

and upon the execution, filing and recording of such documents and the doing of such acts and



things as shall be required for accomplishing the Merger under the provisions of the applicable
statutes of the states of Delaware and Florida as heretofore amended and supplemented.

6.2 Abandonment of Merger.  Anything herein or elsewhere to the contrary
notwithstanding, this Agreement may be abandoned by the Merging Corporation by an appropriate
resolution of its board of directors at any time pﬁor to the Agreement's approval or adoption by the
" Shareholders.

ARTICLE VII

REPRESENTATIONS AND WARRANTIES

7.1  Representations and Warranties of the Meiging Corporation. The Merging

Corporation represents and warrants to Avatech that:

7.1.1 . Qrganization. The Merging Corporation bas been duly organized, is
validly existing 2s a corporation in good standing under the laws of its state of
incorporation, and has the requisite corporate power and authority to own, lease, and
operate its properties, and to carry on its business as it is currently being conducted.

7.1.2 Power and Authoritv. The Merging Corporation has ail requisite
corporate power and zuthority to execute, deliver, and perform its obligations under this
Agreement, and the Merging Corporation has all requisite corporate power and authority to
execute, deliver, and perform its obligations under any of the other documents in connection
with the Merger Documents, and to conswmmnate all transactions contemplated hereby.

7.13 Q:apixai Stock. All of the issued and outstanding shares of capital

stock of, or other ownership interests in, the Merging Corporation have been duly and

validly authorized and issued, and all such shares of capital stock are fully paid and
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nonassessable, and are owned free and clear of any Lien. No such capital stock was issued
in violation of any preemptive or similar rights.

7.1.4 Rights of Others. The Merging Corporation has no direct or indirect
subsidiaries, and there are no outstanding subscriptions, rights, warrants, options, calls,
convertible securities, commitments of sale, or Liens related to or entitling any person to
purchase or otherwise to acquire any shares of the capital stock of, or other ownership
interest in, the Merging Corporation.

7.1.5 Validity of Agreement. This Agreement has been duly and validly
authorized, executed, and delivered by the Merging Corporation and constitutes a valid and
Iegally bjnding agreement of the Merging Corporation, enforceable against it in accordance
with its terms, except as such enforceability may be limited by bankruptcy, insolvency,
reorganjzation, moratorium, and o.ther similar laws relating to or affecting creditor's rights
generally, by general equitable prifciples (regardless of whether such enforceability is
considered in a proceeding in equity or at law) and, as to rights of indemnification, by
principles of public policy or federal or state securities laws relating thereto.

7.1.6 Financial Statemenis. The Merging Corporation has delivered to
Avatech, (a) a balance sheet of the Merging Corporation for each of its three preceding
fiscal years and (b) an Interim Balance Sheet and (¢) any additional Financial Statements
associated therewith. Such Financial Statements and notes thereto fairly present the
financial condition and results of operations of the Merging Corporation as at the respective
dates thereof and for the periods therein referred to, all in accordance with generally

accepted United States accounting principles, subject, in the case of interim financial
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statements, to nommal recurring year-end adjustments (the effect of which will not,
individually or in the aggregate, be materially adverse) and the absence of notes (which, if
presented, would not differ materially from those included in the Balance Sheet); the
Financial Statements reflect the consistent application of such accounting principles
throughout the periods involved, except as disclosed in the notes to such Financial
Statements.

7.1.7 Liabilities. Except as set forth in Schedule 7.1.7, or (i) in the
Financial Statements, or (ii) liabilities for federal and state income taxes which may
hereinafter be disclosed on tax audits, the Merging Corporation had no obligations or
liabilitie§{ contingent or otherwise. Schedule 7.17 also sets forth any (a) amounts owed to
Insiders and (l?) accounts payable that have been outstanding for more than sixty (60) days.

7.1.8 I‘).TQ Conflict. Except as set forth in Schedule 7.1.8, the execution,
delivery, and performance of this Agreement and the other Merger Documents by the
Merging Corporation and the consummation of the transactions contemplated hereby will
not violate, conflict with, or result in a breach or violation of the charter or by-laws of the
Merging Corporation or any of the terms or provisions of, or constitute a default or cause an
acceleration of any obligation under, or result in the imposition or creation of (or the
obligation to create or impose) a Lien with respect to the charter or by-laws of the Merging
Corporation, any bond, note, debenture, or other evidence of indebtedness or any indenture,
mortgage, deed of tmst; or other agreement or instrument to which either the Merging
Corporation is a party or by which it is bound, or to which any properties of the Merging

Corporation are or may be subject, or contravene any order of any court or governmental
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agency or body having jurisdiction over the Merging Corporation or any of its properties, or
violate or conflict with any statute, rule or regulation, or administrative or court decres
applicable to the Merging Corporation or any of its properties, except for any such
violations, conflicts, breaches, or defaults which, singularly or in the aggregate, would not
reasonably be expected to result in a Material Adverse Effect,

7.1.9 Tax Matters.

(2) Except as set forth in Schedule 7.1.9, all federal, state, local and
foreign returns, (including, without limitation, estimated tax retumns, withholding tax returns
with respect to employees, and FICA and FUTA returns) required to be filed by or on
behalf of’the Merging Corporation have been timely filed or requests for extensions have
been timely fliled, granted and have not expired and all retumns filed are complete and
accurate. All taxes shown on filed returns have been paid. As of the date hereof, and as of
the Effective Date, there is and shall be no audit examination, deficiency or refund litigation
or matter in controversy with respect to any taxes that might result in a determination
adverse to the Merging Corporation, except as reserved against in the Financial Statements
or disclosed in Schedule 7.1.9. All taxes, interest, additions and penalties due with respect
to completed and settled examinations or concluded litigation have been paid.

(b) Except as disclosed in Schedule 7.1.9, the Merging Corporation
has not executed an extension or waiver of any statute of limitations on the assessment or
collection of any tax due that is currently in effect.

(¢) To the extent any federal, state, local or foreign taxes are due

from the Corporation for the period or periods beginning on the date of commencement of
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its mos.t recent fiscal year, or thereafter through and including the Effective Date, adequate
provision on an estimated basis has been or wilt be made for the payment of such taxes by
establishment of appropriate tax liability accounts on the Interim Balance Sheet.

(d) Deferred taxes of the Merging Corporation have been provided
for in accordance with generally accepted accounting principles.

7.1.10 Properties. Except as set forth in Schedule 7.1.10, the Merging
Corporation has good and marketable title, free and clear of al Liens, encumbrances,
charges, defaults or equities of whatever character, to all of its properties and assets,
tangible or intangible, whether real, personal or mixed, reflected in the Financial Statements
or Interifp Balance Sheet as being owned by it at the date of the most recent Balance Sheet
or acquired bj,l it thereafter. All buildings, and all fixtures, equipment and other property and
assets which, in the opinion of the Merging Corporation's management are material to its
business, held under leases or subleases by the Merging Corporation are held under valid
instruments enforceable in accordance with their terms (except as disclosed in Schedule
7.1.10 and except as e{lforccability may be limited by applicable bankruptcy, insolvency,
reorganization, moratorium or other similar laws affecting the enforcement of creditors
rights generally and except that the availability of the equitable remedy of specific
performance or injunctive relief is subject to the discretion of the court before which any
proceedings may be brought). The policies of fire, theft, liability and other insurance
maintained with respect to the assets or businesses of the Merging Corporation provide
adequate coverage against any loss reasonably foreseeable in the conduct of the Merging

Corporation's business.
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7.1.11 Q_Qmplia.ugs_wiml‘gm'. Except as set forth in Schedule 7..1.1 I, the
Merging Corporation:

(@) is in compliance with all laws, regulations, reporting and
licensing requirements and orders applicable to its business or any of its employees
(because of such employee's activities on behalf of it), the breach or violation of which
could have a Material Adverse Effect on its business; and

(b) has received no notification {not disclosed on Schedule 7.1.1 1),
from any agency or department of federal, state or local government or regulatory
authorities or the staff thereof asserting that it is not in compliance with any of the statutes,
regulations, rules or ordinances w}ﬁc;h such governmental authority or regulatory authority
enforces, or threatening to revoke any license, franchise, permit or governmental

¥

authorization, and is subject to no agreement with any regulatory authority with respect to

its assets or business.
7.1.12 Employee Benefit Plan. Except as set forth in Schedule 7.1.12, with
respect to any Plan:

(a) Except for liabilities to the Pension Benefit Guaranty Corporation
pursuant to Section 4007 of ERISA, all of which have been fully paid, and except for
liabilities arising under the Code, if any, all of which have been fully paid, the Merging
Corporation has no liability to the Pension Benefit Guaranty Corporation or to the Internal
Revenue Service with respect to any pension plan qualified under Section 401 of the Code.

(b) All Plans comply in all material respects with ERISA and, where

applicable for tax-qualified or tax-favored treatment, with the Code. As of the date of the
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most recent Financial Statements, there exists no material liability under any Plan that is not
reflected on the Financial Statements as of such date, or in the notes thereto (other than such
nommally unrecorded liabilities under the Plans for sick Jeave, holiday, education, bonus,
vacation, incentive compensation and anniversary awards, provided that such liabilities are
not in any event material), The amounts accrued for any sick leave, vacation or holidays are
set forth on Schedule 7.1.12. Neither the Plans nor any trustee or administrator thereof has
engaged in any "prohibited transactions” within the meaning of Section 406 of ERISA or,
where applicable, Section 4975 of the Code for which no exemption is applicable, nor have
there been any "reportable events'l' within the meaning of Section 4043 of ERISA for which
the 30-day notice therefor has not been waived.

~

(¢) No litigation is pending against any Plan or Plan fiduciary

seeking the payment of benefits or alleging a breach of trust or fiduciary duty by any plan
fiduciary.

(d) The Merging Corporation is not a party to any multi-employer
peasion plan as defined in Section 414(f) of the Code and Section 3(37) of ERISA.

7.1.13 Commitments and Contracts. Except as set forth in Schedule 7.1.13,
the Merging Corporation is not a party or subject to any of the following (whether written
or oral, express or implied):

(a) any employment coniract or understanding (including any
understandings or obligations with respect to severance or termination pay liabilities or

fringe benefits) with any present or former officer, director, employee or consultant (other
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than those which are terminable at will by the Merging Corporation without the necessity of
making payments to such person following termination of employment);

(b) any plan, contract or understanding providing for bonuses,
pensions, options, deferred compensation, retirement payments, profit sharing or similar
understandings with respect to any present or former officer, director, employee or
consultant;

(c) any contract or agreement with any labor union;

(d) any contract not made in the ordinary course of business
containing covenants limiting the freedom of the Merging Corporation to compete in any
line of bEsiness or with any person or involving any restriction regarding the area in which,
or method by rwhic:h, the Merging Corporation will carry on its business (other than as may
be required by law or applicable authorities);

(¢) any lease with annual rental payments aggregating $1,500 or
more.

7.1.14 Labor. No work stoppage involving the Merging Corporation is
pending or, to the best of the Merging Corporation's knowledge, threatened. The Merging
Corporation is not involved in, or threatened with or affected by, any labor dispute,
arbitration, lawsuit or administrative proceeding which could materially and adversely
affect the business of the Merging Corporation. The Merging Corporation's employees are
not represented by any labor union nor are any collective bargaining agreements otherwise

in effect with respect to such employees.
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7.1.15 Materia] Contracts. Except as set forth in Schedule 7.1.15, and
except as Is otherwise provided in this Agreement, neither the Merging Corporation nor any
of its assets, businesses or operations is, as of the date hereof, a party to, or bound, or
affected by, or receives benefits under, ® ahy material agreement, arrangement or
commitment not cancelable by it without penalty, or (ii) any material agreement,
arrangement or commitment relating to the employment, election or retention in office of
any director or officer or employee.

7.1.16 Materal Contract Defaults. Except as set forth in Schedule 7.1.16,
the Merging Corporation is not. in default in any material respect under any material
contract, agreement, commitment, arrangement, lease, insurance policy or other instrument
to which itis a party or by which its assets, business or operations may be bound or affected
or under which it or its assets, business or operations receive benefits, a;d there has not
occurred any event which, with the lapse of time or the giving of notice or both, would
constitute a default.

7.1.17 Legal Proceedings. Except as set forth in Schedule 7.1.17, there are
no actions, suits or proceedings instituted or pending, or to the best knowledge of the
Merging Corporation threatened (or unasserted but considered probable of assertion and
which if asserted would have at least a reasonable probability of an unfavorable outcome),
including eminent domain proceedings, against or relating to the Merging Corporation, or
against any property, asset, interest or right of the Merging Corporation, that could have a
material and adverse effect on the financial condition (present or prospective), business,

properties, assets, operations, liabilities or prospects of the Merging Corporation, or that
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threaten or would impede the consummation of the transactions contemplated by this
Agreement. The Merging Corporation is not a party to any agreement or instrumnent or
subject to any charter or other corporate restriction or any judgment, order, writ, injunction,
stay, decree, rule, regulétion, code or ordinance that threatens or might impede the

consummation of the transactions coatemplated by this Agreement.

7.1.18 Absence of Certain Changes or Events. Except as set forth in
Schedule 7.1.18, since the date of the Financial Statements, including the Interim Balance
Sheet, the Merging Corporation has not: (i) incurred any material liability, except in the
ordinary course of its business or, except as permitted pursuant to this_Agreement; (i)
suffered‘_‘any material adverse change in its business, operations, assets or condition
(financial or otherwise); or (iii) failed to operate its business in the ordinary course.

7.1.19 Accounts Receivable. All notes and accounts receivable of the
Merging Corporation shown on the Financial Statements or thereafter acquired have been
collected or are current and collectible subject to retumns and allowances in the ordinary
course of business (in the case of each note in accordance with its terms, and in the case of
each account within 30 days after billing) at the aggregate recorded amounts thereof on the
books of the Merging Corporation and are subject to no counterclaims or set-offs. Schedule
7.1.19; sets forth all accounts receivable that (i) are payable from Insiders or (i)} have not
been paid for sixty (60) days or more.

7.1.20 Propretary Rights. The Merging Corporation owns or possesses
adequate licenses or other rights to use all Intangible Property currently used by it in the

conduct of its business, without any known conflict with the rights of others. No royalties,
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honoraria or fees are payable by the Merging Corporation to any person by reason of the
ownership or use of its Intangible Property. All items of its Intangible Property are valid
and in good standing and are adequate and sufficient to permit the Merging Corporation to
conduct its business as now operated, and no other rights are due or required by the
Merging Corporation in its operations. There are no licenses, sublicenses or agreements
relating to their use now in effect, and none of the aforesaid are being infringed by others.
No claim is pending or threatened or has been made within the past five years, to the effect
that operation by the Merging Corporation of its business or the manufacture or sale of any
of its products, software or any formula, method, process, part or material it employs,
infringes or conflicts in any way upon any rights owned or claimed by others.
7.1.21 Lavironmental Matters.
- %
(2) The operations of the business of the Merging Corporation and
P Hebst of Mertus Grporotion's L‘mc&w‘ucir,ri._
the buildings in which its business is conducted conform with all applicable Federal, state “
and local laws, ordinances and regulations (including those relating to zoning and
environmental protection), and all buildings or operations of the Merging Corporation and
its business that are subject to the Occupational Safety and Health Act of 1970, as amended,
C
comply with employee working conditions as prescribed by such act. N
bs Az bt of s bnesadog @\

(b} The Merging Corporation, has no underground storage tarks,
either empty or containing any liquid, or gas, including but without limitation, solvents,
fuel, waste oil, natural gas, or propane, on any premises used in its business. %

h bt of (s b«wwh{lg)«f @
{c) The Merging Corporation;has obtained all permits, licenses and

other authorizations and filed all notices which are required to be obtained or filed by the
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Merging Corporation for the operation of its business under the Environmental Laws. The
] &YDJC&\,L-MEF ef &y k.uxc,u'\-uf.ch&;
Merging Corporation is in compliance in all respects with (i) all terms and conditions of all
required permits, licenses and authorizations; and (i) all other applicable limitations,
restrictions, conditions, standards, prohibitions, requirements, obligations, schedules and
timetables contained in the Environmental Laws or contained in any law, regulation, code,
plan, order, decree, judgment, notice or demand letter issued, entered, promulgated or
approved thereunder. There are no past or present events, conditions, circumstances,
activities, practices, incidents, actions or plans which may interfere with or prevent
continued compliance in all respects, or which may give rise to any common law or
statutory .liability, or otherwise forrﬁ the basis of any claixn; action, suit, proceeding, hearing
or investigatipn, based on or related to the manufacture, processing, distribution, use,
treatment, storage, disposal, transport, or handling, or the emission, discharge, release or
threatened release into the environment, of any pollutant, contaminant, waste, or hazardous
or toxic material with respect to the Merging Corporation or its businesses, properties or
plants. .
o die, bage of Mar, ~4 (ﬁ’r?ar“’hﬁ"-““ bacolldae. J

(d) There are no actions; suits or proceedings, or demands, claims,
notices or investigations (including, without limitation, notices, demand letters or requests
for information from any environmental agency) instituted or pending, or threatened

relating to actual or asserted liability of the Merging Corporation or any of its operations or

buildings under any Environmental Law.
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7.1.22 No Broker. The Merging Corpo;ation has incurred no liability for
finder’s, agent's or brokerage fees, commissions or compensation in connection with this
Agreement or the transactions contemplated hereby,

7.1.23 Best Efforts. On or prior to the Closing, the Merging Corporation
will, to the extent permitted by applicable laws, rules and regulations, take such actions and
execute and deliver all such agreements, documents, certificates or amendments to this
Agreement as may be necessary or desirable to effectuate the provisions and intent of this
Agreement.

7.1.24 No Consents. No consent, waiver, approval, authorization, or order
of, or f__i'ling, registration, qualification, license, or permit of or with any court or
govemmental' agency, body, or administrative agency or other person is required for the
execution, delivery, and performance of this Agreement of any of the Merger Documents by
the Merging Corporation, and the consummation of the contemplated transactions, except
(1) such as have been obtained and made, and (ii) as to which the failure to be obtained or

made would not, either individually or in the aggregate, have a Material Adverse Effect.

7.2 Representations and Warranties of Avaigch. Avatech represents and warrants to the
Merging Corporation:
7.2.1 Avatech has been duly organized, is validly existing as a corporation

in good standing under the laws of the State of Delaware, and has the requisite corporate
power and authority to own, lease, and operate its properties, and to carry on its business as

it is currently being conducted.
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722 On the Effective Date, Avatech will have an authorized
capitalization of 500,000 shares of common stock.

7.2.3 The shares of Surviving Common Stock to be delivered to the
Shareholders in connection with the Merger will be AV Common Stock, which shares will
be validly issued, fully paid, and nonassessable.

7.2.4 The execution and delivery of this Agreement by Avatech have been
duly authorized by proper corporate action and, on the Effective Date, Avatech will have all

necessary corporate power and authority to consummate the transactions contemplated

hereby.

7.3

The Shareholders hereby agree with Avatech that:

7.3.1 No Securities Registration. The Shareholders acknowledge and
agree that Avatech does not currently file, and does not in the foreseeable future
contemplate filing, periodic reports with the Securities and Exchange Commission pursuant
to the provisions of the 1934 Act. The Shareholders also acknowledge and agree that -
Avatech has not agreed to register any of its securities for distribution in zccordance with
the provisions of the 1933 Act or any State Acts, (with the possible exception of any
negotiated registration rights agreement between any of the Shareholders and Avatech), and
that Avatech has not agreed to comply with any exemption from registration under the 1933
Act or any State Acts for the resale of shares of Surviving Common Stock. Hence, by virtue
of the provisions of certain rules respecting "restricted securities" promulgated by the

Securities and Exchange Commission, the Surviving Common Stock which each
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Shareholder will receive pursuant to the Merger may be required to be held for a period of
not less than three years following the Effective Date, unless registered under the 1933 Act
or the State Acts, or unless an exemption from such registration is available, in which case a
Shareholder may still be limited in the nu.mb-er of shares that may be sold. The
Shareholders agree to comply with any and all Federal and state securities laws in
connection with any resale of shares of the Surviving Common Stock acquired pursuant to
the Merger. B

732 Shm_Hg_Ld_ﬁo_r_ImrgsIQO The Shareholders.represent that they
are acquiring the shares of Surviving Common Stock for investment, and not with a view to
redistribution, and that the Shareholders are not participating, directly or indirectly, in any
such undertaking or in the underwriting of any such undertaking. The Shareholders
represent that they have such knowledge and experience in financial and business matters
that they are capable of evaluating the merits and risks of an investment in Avatech and of
making an informed investment decision, and that they understand the risks of, and other
investment considerations relating to, the acquisition of the Surviving Common Stock
pursuant to the terms and conditions of the Merger.

733 Shareholder Investment Tetters. The Shareholders shall
acknowledge and agree in their Investment Letters that Avatech is under no obligation, and
shall assume no obligation, to cause shares of Surviving Common Stock to be registered
under the 1933 Act or the State Acts except as provided by contract, and that each

certificate representing shares of Surviving Common Stock issued to the Sharcholders shall
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be stamped or otherwise imprinted with, or contain, & legend in substantially the following

form:

The securities represented by this certificate have not been registered
under the Securities Act of 1933, as amended, or any state securities
statute, and may not be sold, assigned, or transferred, with or without
consideration unless (i) registered for resale or (ii) in circumstances
in which the issuer hereof has received the written opinion of its
counsel that such counsel is of the opinion that such sale, assignment
or transfer does not involve a transaction requiring the registration of

such securities under the Securities Act of 1933, as amended, or any
state securities statute.

Shareholders shall further acknov.;ledge in their Investment Letters that Avatech's issuance
of Surviving Common Stock is made in reliance upon an exemption from registration under
the 193?‘:-.Act, which exemption is in part premised upon representations made by each
Shareholder u'1 the Investment Letter, and each Shareholder shall review and truthfully and

accurately complete and execute an Investment Letter and deliver same to Avatech at or

before the Closing.
ARTICLE VIII
NEGATIVE COVENANTS
8. Conduct of Business. Except as otherwise contemplated hereby, between the date
hereof and the Effective Date, or the time when this Agreement terminates as provided herein, the
Merging Corporation agrees to not:
8.1 Make any change in its authorized capital stock.
8.2 Issue any shares of its capital stock, securities convertible into its capital

stock, or any debt securities.
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83 Issue or grant any options, warrants, or other rights to purchase shares of its

capital stock.

8.4  Declare or pay any dividends or other distributions on any shares of its
capital stock.

8.5  Purchase or otherwise acquire or agree to acquire for a consideration any
share of its capital stock (other than in a fiduciary capacity).

8.6  Enter inio or amend any employment, pension, retirement, stock option,
profit sharing, deferred compensation, consultant, bonus, group insurance, or similar plan or
agreement in respect of any of its directors, officers, or other employees, or increase the
current level of contributions to any such plan now in effect.

8.7 Take‘any action materially and adversely affecting this Agreement or the
transactions contemplated hereby or the Merging Corporation's financial condition (present
or prospective), businesses, properties, or operations.

8.8  Acquire, consolidate or merge with any other company, corporation, or
association, or acquire, other than in the ordinary course of business, any assets of any other
compary, corporation, or association.

8.9  Mortgage, pledge, or subject to a lien or any other encumbrance, any of its
assets, dispose of any of its assets, incur or cancel any debts or claims, or increase the
current level of compensation or benefits payable to its officers, employees or directors
except in the ordinary course of business as heretofore conducted, or take any other action
not in the ordinary course of their business as heretofore conducted, or incur any material

obligation, or enter into any material contract.
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8.10  Amend its Articles or Certificate of Incorporation or By-laws.

8.11 Take any action to solicit, initiate, encourage, or authorize any person,
including directors, officers and other employees, to solicit from any third party any
inquiries or proposals relating to the disposition of its business or assets, or the acquisition
of its common stock, or the merger of it with any person other than Avatech, and it shall
promptly notify Avatech orally of all the relevant details relating to all inquiries and
proposals which it may receive relating to any of such matters. Nothing herein shall be
construed to limit or affect the fiduciary obligation of the Merging Corporation's officers
and directors to its shareholders.

ARTICLE IX

CONDITIONS TO MERGER
. Closing Conditions. All obligations of the Merging Corporation and Avatech to

consummate the Merger are subject to the fulfillment, prior to or on the Effective Date, of each of
the following conditions, except in the event the parties hereto shall 21l waive one or more of such
conditions in writing:

9.1 Accuracy of Representations.  Waranties, and Covenants. The

representations, warranties, and covenants of the Merging Corporation and Avatech
contained in this Agreement or on any schedule, list, exhibit, certificate or document
delivered by the Merging Corporation or Avatech pursuant to the provisions hereof shall be-
true in all material respects on the date hereof and as of the Effective Date.

9.2 Performance and Compliange. The Merging Corporation and Avatech shall

have performed and complied in all material respects with all the agreements, covenants,
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and conditions required by this Agreement to be performed or complied with by it prior to
or on the Effective Date.

9.3 No Material Changes. There shall not have occurred any material adverse
change since the date of this Agreement in the financial condition of the Merging
Corporation.

94  Autodesk Consent and Dealer Agreement. Autodesk shall consent, in
writing, to the Merger and execute any waivers, releases, or consents required pursuant to
its authorized domestic dealer agreement with the Merging Corporation and shall enter into
and execute a new dealer agreement or agreements with Avatech on mutually acceptable
terms and conditions:

9.5  Employment Agreements. Employment agreements between Avatech and
principals of the Merging Corporation containing terms and conditions, including but not
limited to compensation schedules, satisfactory to Avatech 'and the principals of the
Merging Corporation shall be fully executed by the parties thereto.

9.6  Shargholder Approval. Irrespective of the approval of this Agreement by the
Merging Corporation's Board of Directors or the vote of each individual Member of the
Board of Directors of the Merging Corporation in approving this Agreement, the
Shareholders shall have ratified, confirmed and approved this Agreement and the terms and
conditions herein contained by the affirmative vote of Shareholders of the Corporation
owning at least two-thirds (2/3) of its outstanding capital stock (or such lesser or greater
fraction as may be permitted by the Merging Corporation's charter or applicable law), and

final approval of this Agreement shall have taken place.
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9.7  Investment [etters. Avatech shall have received Investment Letters

executed by all the Shareholders.

9.8  Cedificates and Opinions. The Merging Corporation shall provide to
Avatech and Avatech shall provide to the Merging Corporation (i) 2 good standing
certificate from the applicable State authority, (ii) copies of a resolution of its Board of
Directors, authorizing the execution, delivery and performance of this Agreement and the
consummation of the transaction contemplated hereby, and (i) an opinion of counsel, in
form reasonably satisfactory to Avatech and to the Merging Corporation.

9.9  Schedules. The Merging Corporation shall have delivered to Avatech each
Scheduls referred to herein.

ARTICLE X

¥

INDEMNIFICATION BY SHAREHOLDERS AND AVATECH

10.1  Indemnification by the Shareholders of the Merging Corporation. The Shareholders
agree, jointly and severally, to indemnify and hold the officers, directors, partners, employees,
representatives, and agents of Avatech or any Contolling Person ("Avatech Indemnified Person™)
harmless, to the fullest extent lawful, from and against any and all losses, claims, damages,
liabilities, judgments, actions, and expenses (including without limitation and as incurred,
reimbursement of all reasonable costs of investigating, preparing, pursuing, or defending any claim
or action, or any investigation or preceeding by any governmental agency or body, commenced or
threatened, including the reasonable fees and expenses of counsel to any Avatech Indemnified

Person) directly or indirectly caused by, related to, based upon, arising out of, or in connection

with:
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10.1.1 Liabilities Existing ai the Effective Date. All liabilities of the

Merging Corporation of any nature, whether accrued, absolute, contingent, or otherwise,
existing at the Effective Date, to the extent not reflected on the Merging Corporation's
Balance Sheet, Interim Balance Sheet, Financial Statements or a Schedule hereto,
including, without limitation, (i) any tax liabilities resulting from or arising out of taxes
levied, imposed, or assessed by any govemmental authority, federal, state, or local, with
respect to the income and operations of the Mergingl Corporation for al! periods prior to the
Effective Date and (ii) payment for any rent associated with any lease for office space not

previously terminated prior to the Effective Date.

10.1.2 Liabilities Prior to the Effective Date. Any liabilities of, or claims
against, the Merging Corporation arising out of the conduct of the Merging Corporation's
business prior to the Effective Date.

10.1.3 Untrue Statements. Misrepresentations, Omissions. Any damage or
deficiency resulting from any material untrue statement, nﬁsreis_rééentation, breach of
warranty, or nonfulfillment of any agreement on the part of such Merging Corporation
under this Agreement or any other Merger Document, or any ornission or alleged omission
to state therein a material fact required to be stated therein or necessary to make the
statements therein, in light of the circunstances under which they were made, not
misleading. All darnages and liabilities described in Section 10.1.1 through 10.1.3 above are
herein collectively referred to as an "Avatech Claim”.

10.1.4 Reimhursement. The Shareholders shall reimburse any Avatech

Indemnified Person, on demand, for any payment made by any Avatech Indemnified Perscn
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at any time after the Effective Date, in respect of any Avatech Claim (the "Avatech
Indemnification Payment Amount"). Any Avatech Indemnified Person shall have the right
to employ his or her own counsel in any such action, and the reasonable fees and expenses
of such cour;scl shall be paid, as incurred, by the Shareholders (unless it is ultimately
determined that an Avatech Indemnified Person is not entitled to indemnification

hereunder).

10.1.5 Purpose of Indemnification. Each Shareholder recognizes that the
indemnification provided by this Article X is provided to the Avatech Indemnified Persons
in order to protect the Avatech Indemnified Persons, generally, from any undisclosed
liabilitief'of the Merging Corporation because Avatech will succeed to the liabilities of the

Merging Corporation.

102 Indemnification by Avatech. Avatech agrees, jointly and severally, to indemnify

and hold the officers, directors, partners, employees, representatives, and agents of the Merging

Corporation (the "FDA Indemnified Person") harmless, to the fullest extent lawful, from and

against any and all losses, claims, damages, liabilities, judgments, actions and expense (including

without limitation and as incurred, reimbursement of all reasonable costs of investigating,

preparing, pursuing, or defending any claim or action, or any investigation or proceeding by any

governmental agency or body, commenced or threatened, including the reasonable fees and

expenses of counsel to any FDA Indemnified Person) directly or indirectly caused by, related to,

based upon, arising out of, or in connection with:

10.2.1 Liabilities Existing at the Effective Date. All liabilities of Avatech of any

nature, whether accrued, absolute, contingent, or otherwise, existing at the Effective Date,

31-



to the.extent not disclosed to the Merging Corporation by Avatech in writing, iacluding,
without limitation, any tax liabilities resulting from or arising out of taxes levied, imposed,
or assessed by any govemmental authority, federal, state, 0.r local, with respect to the
income and operations of Avatech for all periods prior to the Effective Date.

10.2.2 Liabilities Prior to the Effective Date. Any liabilities of, or claims against,

Avatech arising out of the conduct of Avatech's business prior to the Effective Date.

10.2.3 Untrue Staterments, Misrepresentations, Omissions.  Any damage or
deficiency resulting from any material untrue statement, misrepresgntation, breach of
warranty, or nonfulfiliment of any agreement on the part of Avatech under this Agreement
or any p‘mer Merger Document, or any omission or alleged omission to state therein a
material fact required to be stated therein or necessary to make the statements therein, in
light of the circumstances under which they were made, not misleading. All damages and
liabilities described in Section 10.2.1 through 10.2.3 above are herein collectively referred
to as an "FDA Claim",

10.2.4 Reimbursement. Avatech shall reimburse any FDA Indemnified Person, on
demand, for any payment made by any FDA Indemnified Person at any time after the
Effective Date, in respect of any FDA Claim (the "FDA Indemnification Payment
Amount”). Any FDA Indemnified Person shall have the right to employ its own counsel in
any such action, and the reasonable fees and expenses of such counsel shall be paid, as
incurred by Avatech (unless it is ultimately determined that an FDA. Indemnified Person is

not entitled to indemnification hereunder).
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10.3  Notification. Either the Sharsholders or Avatech, as the indemnified party pursuant
to Sections 10.1 or 10.2, as the case may be, agree, jointly and severally, to notify the indemnifying
party upon receipt of the institution, threat, or assertion of any claim, proceeding (including any
governmental investigation), or litigation in connection with the matters addressed by this
Agreement which involve any indemnified party. In case any claim or proceeding {(including any
governmental investigation) shall be brought or asserted against any indernnified party with respect
to which indemnity may be sought against the indemnifying parties, such indemnified party shall
promptly notify the indemnifying party in writing (provided that the failure to give such notice shall
ot relieve the indemnifying party of its obligations pursuant to this Agreement, except to the extent
that failure to give such notice has prejudicéd the indemnifying party's ability to defend such action
or proceeding and, m such event, only to the extent of such prejudice).

10.4  Seftlement. The Shareholders or Avatech, as the indernnifying party, as the case
may be, shall be liable for any settlement of any such action or proceeding effected with the
indemnified party's prior written consent, which consent will not be unreasonably withheld, and the
indemnifying party agrees, jointly and severally, to indemnify and hold harmless any indemnifying
party from and against any loss, claim, damage, liability, or expense by reason of any settlement of
any action effected with the written consent of the indemnified party.

Avatech is hereby granted full power and authority to take any and all action with respect to
proceedings relating to taxes alleged to be due by the Merging Corporation, including the right to
settle, compromise, and dispose of such proceedings in the name of Avatech, and Avatech shall be
entitled to the benefit of any refund and credits of taxes in connection with the Merging

Corporation for such periods.
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10.5  Optional Redemotion as Alternative to Indemnification. Anything in this Article X

to the contrary notwithstanding, the indemnifying party shall have the option of discharging its
obligation to pay the FDA or Avatech Indemnification Payment Amount, as the case may be,
(either of which is referred to hereinafter as the "Indemnification Payment Amount") by
notifying the indemnified party, in writing, that the indemnifying party elects treatment under
this Section 10.5 (a "10.5 Notice"). In such event, Avatech shall immediately cause a valuation
company selected by Avatech in the exercise of its sole discretion to value Avatech as of the date
of the 10.5 Notice, which valuation shall be expressed as the dollar value of each issued and
outstanding shares of Avatech Common Stock (the "Per Share Value"). The fees and expenses
of the valuator, in connection with the valuation contemplated by this Section 10.5, shall be
bome entirely by thq indemnifying party discharging their obligation to pay the Indemnification
Payment Amount. In the event that the Shareholders are the indemnifying party, upon delivery
of such valuation by the valuator to both Avatech and the Shareholders, the Shareholders hereby
agree to sell to Avatech, and Avatech agrees to redeem and purchase, in consideration of the |
discharge of the Indemnification Payment Amount, that number of shares of Avatech Common
Stock owned by the Shareholders equal to the quotient obtained by dividing the Indemniﬁ;:ation
Payment Amount by the Per Share Value. The closing of the sale, and purchase and redemption,
of such shares shall be immediately effectuated by the delivery from the Shareholders to Avatech
of certificates for shares evidencing the number of Avatech shares sold, purchased, and redeemed
hereunder, duly endorsed in blank, and the delivery by Avatech to the Shareholders of a limited
release covering only the discharge of liability to Avatech equal to the Indemnification Payment

Amount.
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ARTICLE XI
ACCESS TO INFORMATION AND CONFIDENTIALITY
11.1  Access and Information. The Merging Corporation and Avatech shall each afford to
the other, and to the other's accountants, counsel and other representatives, full access during
normal business hours throughout the period prior to the Closing to all of its properties, books,
contracts, commitments and records (including but not limited to tax returns), and, during such
period, each shall fumish promptly to the other information concerning its business, properties and
personnel as such other party may reasonably request, provided that no investigation pursuant to

this Section shall affect any representations or warranties or the conditions to the obligations of the

parties to consummate the Merger.

11.2 Eumjshmg_lnfmgup_n The Merging Corporation have furnished or will fumish
upon Avatech's request, to each other all the information (including Financial Statements,
information and schedules) concerning itself required for inclusion in:

11.2.1 Registration Statement. Any registration statement or other statement to be

filed with the Securities and Exchange Commission on behalf of Avatech under the 1933

Act, and any documents to be filed with the Securities and Exchange Commission in

connection therewith;

1122 State Filings. Any filings to be made by Avatech with state securities
authorities in connection with the transactions contemplated hereunder; and
11.2.3 Other Requests. Any other request, application, statement, report or material

to be made or filed by any party to or with any regulatory authority or any governmental
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agency, department or instrumentality in connection with the transactions contemplated

hereunder.

113 Confidentiality. It is hereby agreed that, except (i) as otherwise required in the
performance by the parties of their respective obligations hereunder or under the Merger and (ii) as
* otherwise required by law, any non-public information received from the other party during the
course of the investigation contemplated pursuant hereto shall remain and be kept as confidential
information by it and 2ll copies thereof will be returned promptly at the request of the party
furnishing such information in the event of the termination of this Agreement and the Merger.
Each of the parties may disclose such information to its respective employees, affiliates, counsel,
accountants, repfcsentatives, professional advisors and consultants, and shall require each of them
to agree to keep all su‘ch information confidential.

11.4  Updates to Information. At the reasonable request of any party hereto, any other
party will update by amendment or supplement any disclosure made in writing by such party to the
othe.r party and each party hereby represents and warrants that such written disclosures, as so

amended or supplemented, shall be true, correct and complete as of the date or dates thereof,

ARTICLE XII
GENERAL
12.1  Piggvback Registration Rights. As an additional incentive for the Merging

Corporation to participate in the Merger, Avatech hereby agrees to provide each of the Shareholders
with "piggyback registration rights,” for up to ten percent (10%) of each Shareholder's Shares, in
connection with an initial public offering of Avatech common stock, which right is subject to

reduction in the number of Shares that can be sold by the Shareholders, to a number that shall be
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approved by the Avatech Board of Directors after discussions with Avatech's underwriters.
122 Termination and Abandonment.

12.2.1 Qmsis_fo_r_’l‘_mnm@u@_n This Agreement and the ftransactions
contemplated hereby may be terminated at any time prior to the Closing, either
before or after the meeting of the Shareholders of the Merging Corporation:

(a) By mutual consent in writing of the Merging Corporation
and Avatech; or

(b) By the Merging Corporation by giving written notice thereof
to Avatech if (i) a material adverse change shall have occurred in the financial
ﬁ?nditioxl, results of operations or business of the Merging Corporation since the
date h'ereof, or (i) Avatech has in any material respect breached any covenant,
undertaking, representation or warranty contained in this Agreement and such
breach has not been cured within thirty (30) days after the giving of such notice; or

© By Avatech by giving written notice thereof to the Merging
Corporation if the Merging Corporation has in any material respect breached any
covenant, undertaking, representation or warranty contained in this Agreementl and
such breach has not been cured within thirty (30) days after the giving of such
notice; or

(d) By the Merging Corporation upon written notice to Avatech
if any regulatory agency whose approval of the transactions contemplated by this

Agreement is required denies such application for approval by final order or ruling
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(which order or ruling shall not be considered final unti] expiration or waiver of all

periods for review or appeal); or

(&) By the Merging Corporation upon written notice to Avatech
if any condition precedent to a party's performance hereunder is not satisfied,
fulfilled or waived: or

(f) By the Merging Corporation if the Merger shall violate any
non-appealable final order, decree or judgment of any court or governmental body
having competent jurisdiction; or

(g) By the Merging Corporation upon the bankruptcey,
{gsolvency or assignment for the benefit of creditors of the Merging Corporation; or

' (k) By the Merging Corporation, if the Shareholders shall fail to

approve the Merger by the vote required under the laws of Florida and its charters

“and By-Laws,

12.2.2 Effect of Termination. In the event of termination of this Agreement for any

reason other than a breach thereof, no party hereto shall have any liability to the others of

any nature whatsoever, including any liability for loss, damages, or expenses suffered or

claimed to be suffered by reason thereof, except as provided in Section 12.2.3.

12.2.3 Retum of Informatjon. In the event of the temmination of this Agreement for

any reason, each party shall deliver to the other party, and shall require each of its officers,

agents, employees and independent advisers (including legal, financial and accounting

advisers) to deliver to the other party all documents, work papers, and other material

obtained from such other party relating to the transactions contemplated hereby, whether
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obtained before or after the execution hereof._ Each party agrees that notwithstanding any

other provision contained in this Agreement, the undertakings and covenants regarding

confidentiality contained in Article XJ shall survive termination of this Agreement.

123 Notices. Any notices or other communication required or permitted hereunder shall
be sufficiently given if sent by registered or certified mail, postage prepaid; by hand-delivery with a
signed returned copy; or by delivery of a nationally recognized overnight delivery service; and
addressed as follows:

To FDA:
Ms. Nancy Strand
Florida Design Automation, Incorporated
536 Interstate Court
Sjlﬁsotﬂ, Florida 34240

To Avatech:
Mr. Henry D. Felton
Awvatech Solutions, Inc.
11403A Cronhill Drive
Owings Mills, Maryland 21117

with a copy to:

Christopher Dean Olander

Shapiro and Clander

36 South Charles Street, 20th Floor

Baltimore, Maryland 21201
or such other addresses as shall be furnished in writing by either party to the other party. Any such
notice or comumunication shall be deemed to have been given as of the date so mailed.

12.4  Amendment. This Agreement may be amended at any time prior to the Effective

Date with the mutual written consent of the parties,

12.5  Governjng Law; Counterparts. This Agreement shall be governed by, and construed

in accordance with, the laws of the State of Delaware and, to the extent it involves any United
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States statute, in accordance with the laws of the Unit;d States. This Agreement may be executed
in counterparts, each of which shall be deemed an original, and all of which together shall be
considered one agreement.

12.6  Survival. All covenants, agreements, representations, and warranties made herein
and in any certificate delivered pursuant hereto shall survive for a period of five (5) years from the
- Effective Date.

127 Wajver. At any time prior to the Effective Date, the parties may, by written
agreement, (i) extend the time for the performance of any of the obligations or other acts of the
parties hereto, (ii) waive any inaccuracy in the statements contained in this Agreement or in any
document delivged, or (i} waive compliance with any of the covenants, conditions, or agreements
;:ontaineci in this Agre’:ement.

12.8  Entire Agreement. This Agreement constitutes the entire agreement of the parties -
with regard to the specific subject matter and supersedes all prior written or oral understandings
betxyeen the parties. As the final written expression of all of the agreements and understandings
between the parties hereto, this Agreernent is an exhaustive and complete expression of the parties'

intent and, therefore, may be modified only by a writing signed by all the parties.
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IN WITNESS WHEREOF, Avatech and _ pursuant to the approval and
- authority duly given by resolutions adopted by their respective boards of directors have caused this
Plan and Agreement of Merger to be executed by the President and attested by the Secretary of each

party hereto, and the corporate seal affixed:

ATTEST: AVATECH SOLUTIONS, INC.
/// %pﬂ 7( //l/éw By /‘A., D ‘7-4'—" (SEAL)
5. Jog ﬁlcﬁuolson, Secretary enryD Felton

Chairman and Chief Executive Officer

FLORIDA DESIGN AUTOMATION,
INCORPORATED o :"‘.T;;‘::

Title: Progid st

%ﬁm c&@z:

wc.uueﬁ, Y P‘So\-_'m AL 5“\?‘&#\\5
T-l—'r\f’- s ‘\)1 e ‘PR:SL?ICJC}\‘ 7

Secretary , .Name Nagoy Strand (
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The following persons, Shareholders of the Merging Corporation, hereby execute this

Agreement solely for the purpose of agreeing to be parties to, and bound by, the provisions of

ARTICLE VII and ARTICLE X hereof,

Neanwu Strund
— L e
Joln Strond

15055660.x1;45995.013;6/6/97cp
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EXHIBIT "A"

LCertificate of Incorporation of Avatech. and Amendments




State of Delaware
Office of the Secretary of State

PAGE 1

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF INCORPORATION OF "“NEWCAD, INC.",
FILED IN THIS OFFICE ON THE NINTH DAY OF SEPTEMBER, A.D. 199§,
AT 9 O'CLOCK A.M.

A CERTIFIED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO

THE NEW CASTLE COUNTY RECORDER OF DEEDS FOR RECORD[NG.

2662225 8100 AUTHENTICATION: 8101138

DATE:
SEN260219 09-12-96



STATE OF DELAUARE
SECRETARY OF STATE
DIVISIGN OF CORPORATIONS
FILED 09:00 AN 03/03/1936

880260219 ~ 2662225

CERTIFICATE OF INCORPORATION
OF

NEWCAD, INC.

ARTICLE FIRST. The undersigned, A. Lynne Puckett, whose address is 2000 Charles
Center South, 36 South Charles Street, Baltimore, Macyland 21201, being at least 18 years of
age, acting as incorporator, dees hereby form a corporation under and by virtue of the General
Corporation Law of Delaware.

ARTICLE SECOND. The name of the corporation (the “Corporation) is:
NewCad, Inc.

ARTICLE THIRD. The address of the Corporation’s registered office in the State of
Delaware is 1205 Orange Street, New Castle County, Wilmington, Delaware 19801, The name
of its registered agent at such address is The Cosporation Trust Company.

ARTICLE FOURTH. The purpose of the Corporation is to (i) design, manufacture,
supply, distribute and market various technology including computer automated design software
and hardware connected therewith; and (ii) to engage in any lawful act or activity for which
corporations mey be organized under the General Corporation Law of the State of Delaware.

ARTICLE FIFTH. Tbe total number of shares which the Corporation shall have
authority to issue is Two Thousand (2,000) shares of commeon stock, with par value of One Cent
($.01) per share. The holders of the common stock shall have no preemptive rights to subscribe
for any shares of any class of stock of the Corporation whether now or hereafter authorized.

P

ARTICLE SIXTH. The Corporation is to have perpetual existence.

ARTICLE SEVENTH. The following prc;fisions are hereby adopted for the purpose of
defining, limiting, and regulating the powers of the Corporation and of the directors and
stockholders: . :

(1)  The Board of Directors of the Corperation is hereby empowered to authorize the
issnance from time to time of shares of ity stock of any class, whether now or hereafter
authorized, or securities convertible into shares of its stock of any class or classes, whether now
or hereafter authorized.

(2)  The Board of Directors may classify or reclassify any unissued shares by fixing or
altering in any one or more respects, from time to time before issuance of such shares, the

316004, bt 45995,.003; /556,07



preferences, rights, voting powers, restrictions and qualifications of, the dividends on, the times
and prices of redemption of, and the conversion rights of, such shares.

(3)  The Corporation reserves the right to amend its Charter so that such amendment
may alter the contract rights as expressly set forth in the Charter, of any outstarding stock, and
any objecting stockholder whose rights may or shall be thereby substantially adversely affected
shall not be entitled to the same rights as an objecting stockholder in the case of a consolidation,
merger, share exchange, or transfer of all, or substantially all, of the assets of the Corporation.

) With respect to:
(&) the amendment of the Charter of the Corporation;

®) the consolidation of the Corporation with one or more corporations to
form a new consolidated corporation;

) the merger of the Corporation into ancther corporation or the merger of
one or more other corporations into the Corporation;

(d) the sale, lease, exchange or other transfer of all, or substantially all, of the
property and assets of the Corporation, including its goodwill;

() the participation by the Co:poféﬁoﬁ in a share exchange as the corporation
the stock of which is 10 be acquired;

_ () the voluntary or involuntary liquidation, dissolution or winding-up of the
Corporation; and

¢4 the issuance of shares of stock of any class now or hereafter authorized, or
any securities exchangeable for, or convertible into, such shares, or warranis or other
instruments evidencing rights or options to subscribe for, or otherwise acgquire such
shares; .
such action shall be effective and valid if taken or approved by an affirmative vote of two-thirds
(2/3) 'of the shares entitled to be cast thereon, after due authorization and/or approval and/or
advice of such action by the Board of Directors as required by law, notwithstanding any
provision of law requiring any action to be taken or authorized other than as provided in this
Article SEVENTH, paragraph {4). '

ARTICLE EXGHTH. No director of the Corporation shall personally be liable to the
Corporation or its stockholders for monetary damages for breach of fiduciary duty as a director;
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provided, however, that the forcgoing clause shall not apply to any liability of a director (i) for
any breach of the director’s duty of loyalty to the Corporation or its stockholders, (if) for acts or
omisstons not in good faith or which involve intentional misconduct or a knowing violation of
law, (iil) under Section 174 of the General Corporation Law of the State of Delaware, or (iv) for
any transaction from which the director derived an improper personal benefit. Any repeal or
modification of this Article EIGHTH shall not adversely affect any right or protection of a
director of the Corporation existing hereunder with respect to any act or omission occurring
prior to such repeal or modification.

ARTICLE NINTH. Any person made, or threatened to be made, 2 party to any
threatened, pending or completed action, suit or proceeding, whether civil, criminal,
administrative or investigative, by reason of the fact that he, his testator or intestate is or was a
director, officer, employee or agent of the Corporation, or is or was acting at the request of the
Corporation as a director, officer, employee or agent of another corporation, partnership, joint
venture, trust or other enterprise, including, without limitation, as a fiduciary of, or otherwise
rendering service to, any employee benzfit plan of or relating to the Corporation, shall be
indemnified by the Corporztion to the fullest extent provided by the General Corporation Law of
the State of Delaware, as amended from time to time.

The right to indemnification conferred in the foregoing paragraph shall include the right
to be paid by the Corporation the expenses incurred in defending any proceeding for which such
right to indemnification is applicable in advance of its final disposition (hereinafter an
“advancement of expenses™); provided, however, that, if the General Corporation Law of the
State of Delaware requires, an advancement of expenses incurred by an indemmitee in his
capacity as a director or officer (and not in any other capacity) in which service was or is
rendered by such indemnitee (including, without limitation, service to an employee benefit plan)
shall be made only upon delivery to the Corporation of an undertaking, by or on behalf of such
indemnitee, to repay all amounts so advanced if it shall ultimately be determined by final judicial
decision from which there is no further right to appeal for such expenses under this Article
NINTH or otherwise. o

ARTICLE TENTH. Whenever a compromise or arrangement is proposed between the
Corporation. and its creditors or any class of them -and/or between the Corporation and its
stockholders or any class of them, any court of equitable jurisdiction within the State of
Delaware mmay, on the application in a sumunary way of the Corporation or of any creditor or
stockholder thereof or on the application of any receiver or receivers appointed for the
Corporation under the provisions of Section 291 of the General Corporation Law of the State of
Delaware or on the application of trustees in djssolution or of any receiver or receivers appointed
for the Corporation under the provision of Section 279 of the General Corporation Law of the
State of Delaware, order a meeting of the creditors or class of creditors, and/or of the
stockholders or class of stockholders of the Corporation, as the case may be, to be summoned in
such manner as the said cowrt directs. If a majority in pumber representing three-fourths in value
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of the creditors or class of creditors, acd/or of the stockholders or class of stockholders of the
Corporation, as the case may be, agree to any compromise Or arrangement or to any
reorganization of the Corporation as consequence of such compromise or arrangement, the said
compromise or arrangement and the said reorganization shall, if sanctioned by the court to which
the said application has been made, be binding on all the creditors or class of creditors, and/or
on all the stockholders or class of stockholders, or the Corporaticn, as the case may be, and also
on the Corporation,

ARTICLE ELEVENTH. The number of directors constituting the whole Board of
Directors of the Corporation shall be as provided in the By-Laws of the Corporation. Elections
of directors need not be by written ballot except as, and to the extent, provided in the By-Laws
of the Corporation. The name and mailing address of the persons who are to serve until the third
annual meeting of stockholders or until their successors are elected and qualified are:

Greg Blackwell
CADworks, Inc.

Suite B-110

4322 North Beltline Road
Irving, Texas 75038

Brice Schaeffer

Premier Design Systems, Inc._
11400-A Cronridge Drive
Owings Mills, Maryland 21117

Richard B. Burroughs, I, P.E.
Applied Software Technology, Inc.
1508 CIliff Valley Way, NE
Atlanta, Georgia 30329

I, the undersigned, for the purpose of forming a corporation under the laws of the State
of Delaware, do make, file and record this Certificate of Incorporation, and do certify that the

facts herein stated are true, and I have accordingly hereunto set my hand this day of
September, 1996. . o
., / O‘%sm)
] A. Ly kett,
Tocorporator
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CERTIFICATE OF ANMENDMENT
OF
CERTIFICATE OF INCORPORATION
OF
AVATECH SOLUTIONS, INC,

AVATECH SOLUTIONS, INC., a corporation organized and existing under the
General Corporation Law of the State of Delaware (the "Corporation”), does hereby certify:

FIRST' The Corporation has not received any payment for any of its capital stock.

SECOND: The amendreent 10 the Corporadon's Certificate of Incorporation set forth
in the following resolution was approved by a majority of the Corporation’s Board of
Directors and was duly adopted in accordance with the provisions of Section 241 of the
General Corporation Law of the Statz of Delaware.

RESOLVED: That the Cerificate of Incorporation of the Corporation be amended by
striking Atticle FIFTH in its entu'cry and subsnmung in lx*u thcreof the fo[lowmg new Article
FIFTH:

FIFTH: The romal pumber of shares which the Corporanon shall have authority
o issue is Five Hundred Thousand (500,000) shares witk a par value of One
Cent (80.01}.

IN WITNESS WHEREQF, Avatech Solutions, Inc. has caused this Ceriificate to be
signed and attzsted by its duly authorized officer, as of the Ist day of April, 1997.

AYATECH SOLUTIONS, INC,

./7{\:1 ’) Zr /PZL
H’cun D A-elton
Chairman and Chief Bxecutive Offlcer

STATZ OF DELAWARZ
WAL 122:45595 002 SECRETARY OF STATE
DIVISTON OF CORPORATIONS
FILED 12:01 Py 05/01/1997
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STATE OF DELAWARE
SECRETARY OF STATEZ
DIVISION OF CORPORATIONS
FILED 12:02 PH G5/01/1997

CERTIFICATE OF DESIGNATIONS 971142403 ~ 2662225

ANY COMMON STOCK

(With §0.01 Par Value)
of

AVATECH SOLUTIONS, INC.

Pursuant to Saction 151 of the
General Corporation Law of the Stafe of Delaware

. Avatech Solutions, Inc., a corporation organized aod existing under the General
Corporation Law of the State of Defaware (the “Corporation”), in accordance with the
provisions of Section 103 thereof, DOES HEREBY CERTIFY:

FIRST: That pursuant to the authority conferred upon the Board of Directors by the
Certificate of Incorporation of the Corporation, the Board of Directors of the Corporation
gdopied the following resolutiops desigpating 82,900 shares of Common Stock, witlh & par
value of 50.01, as ANY Common Stock:

RESOLVED: That pursuant to the authority vested in the Boaxd of
Directors of this Corporation in accordance with the provisions of
Article Seventh, Section 2 of the Corporetion's Certificate of
Incorporation, 82,900 shares of the Corporation’s Common Stock
be, and it heredby s, designated as “ANY Common Stock™ and that
the designation and amount thereof ‘and the voting powers,
preferences and relative, participating, optional and other special
rights of the shares of the ANV Common Stock, and the
quzlifications, limitations or restrictions therecf, shall be as set
forth in Exhibit A attached hereto. :

RESOLVED: That the Chairman and Chief Executive Officer and
the Sccrctary of the Corporagion be, and they hereby are,
authorized and directed, in the name and on behalf of the
Carporation, to fiis the Certificate of Designations in accordance
with the provisions of the Delaware General Corporation Law and
to take such actions as they may deem necessary or appropriate to
carty out the intent of the foregoing resolution,

I g6 e 259950020



SFCOND  That the aloresaid resolutions were duly and validly adopred in accordunce
with the applicabie provisions of Section 151 of the General Corporation Law of the Sule of
Delaware ané rhe Certificate of Incorparatinn and the By-Laws of the Corparalion

TINRD: Thar rhe aforesaid designations shall become effective ypon the Nling ot this
Ceruticate with the offlce of the Secrotary of St of the Stawc of Delaware

IN WITNESS WIEREOF. sald Avarech Solutions. Ine. has caused ity corporae séa’
w be hereunte aftixed and t"ns Cergifivate w bt: executed and attesied, this /7 day of Apnil,
1097

AYATECH SOLUTIONS, iNC.

By: /; -) /"ﬂ-

Henry B Felton
Chamman and Chief Bxecutive Officer

(Corpoyate Seal

Atlesl

%‘ MUNF*"’/

Hofion. Secretary

R A



Exhihit_A to Certificatz of
Designations of Avatech Solutions, Ioc.

1. Designuiion. The Corporation hereby designates 82,500 of the Common Stock
be ANV Comumian Stock,” with a par value of $0.01 (hereinafter called the "ANV Commion
tock™), 2nd the mumber of authorized shares constituting the ANV Common Stock hereirafter
hatl be Eighty-two Thousand Nire Hundred (82,900) shares.
! 2. Voting. [Except as may be otherwise provided in these terms of the
ANV Coramon Stock or by faw, ezch holder of ANY Common Stock shall have no voting
wer whatsoever, and no holder of ANV Commeon Steck shall vete oo or otherwise
icipate in any procesdings in which actions shall be taken by the Corporation of the
Liockholders thereof or be entitled to notification as to any meeting of the Board of Directors
br the stockholders.

3. Dividands. The holders of shares of ANV Common Stock shall not be entitled

to receive, when and If declared by the Board of Directors, out of the assets of the Corporation
\which are by law available therefor, divideads payable either in cash, in property or in shares
of capital stock.
' 4. Dissolution. Liqwidation or %inding Up. Ia the event of any dissolution,
iiquidation or winding up of the affairs of the Corporation, holders of ANY Commen Stock
<hall not be cntitied, unless otherwise provided by law or in these terms of the ANV Common
Kiock, to receive auy remaining assets of the Corporation of whatever kind available for
Histribution to stocknolders.

5. Redemption. (ay I the event that the Corporation fails to achieve Critical
“ass (as defined in that certain Management Services Agreement dated Jamuary 14, 15997, as
ameaded, by and among W.J. Hindman and Associates, Inc., Heary D. Felton, W.J. Hindman,
the Corporation, CADworks, Inc., and Premier Design Systems, Inc. (the "MSATY) within
twenty-four (24) months afier the date of the Management Services Agresment, the cutstanding
Lhares of ANY Common Stock shall be redecmed by the Corporation for an amount equal 10
%.0025 per share; and : : -

(t) o the event that the Corporation achieves Critical Mass, but fails to

close the PO (as defined in the MSA) within sixty (G0) raonths zfter the date of the MSA, the

ruon of the outstanding shares of ANV Common Stock which cxcecds ten percent (10%) of

the total shares of any other scries of the Corporation's Common Stock then outstanding, shall
e redesmed at the call of the Carporation for an amount equal Lo $.0025 per share.

1
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STATE GF DELAWARE
SZCRITARY OF STATE
DIVISION OF CORPORATIONS
FILED 12:03 PM 05/01/1997
9711324iZ2 — 2662225

CERTIFICATE OF DESIGNATIONS
AV COMMON STOCK

{With 80.01 Par Value)
of

AVATECH SOLUTIONS, INC,

Pursuant to Section 151 of the
Geaeral Corporation Law of the State of Delaware

Avatech Solutions, Inc., a corporaton organized and existing under the General
Morporation Law of the Siate of Delaware (the “Corporation”), ir accordance witk the
provisions of Saction 103 thereof, DOES HEREBY CERTIFY.

FIRST: That pursuazt to the authority conferred upon the Board of Directors by the
Certificate of Incorporation of the Corporation, the Board of Dircctors of the Corporation
adopted the following resolutions designating 417,100 shares of Common Stock, with a par
value of $0.01, as AV Common Stock: :

RESOLVED: Tha: pursuant to the authority vestad in the Board of
Directors of this Corporation in accordance with the provisions of
Article Seventh, Section 2 of the Corporation's Certificate of
Incorporation, 417,100 shares of the Corporation’s Common Stock
be. and it hereby is, designatzd as “AV Coumpon Stock” and the
designaticn and zmours thereof and the voting powers, preferences
and relative, participating, optionzl and other special rights of the
AY Commen Stock, and the qualifications, [imitatioas of
restrictions thercaf, shall be as set forth in Exhibit A attached
hereto

RESOLVED: That the Chairman and Chicf Executive Officer and
tne Secretary of the Corporation be, and they hereby are,
authorized and direcicd, in the name and on behalf of the
Corporation, to file the Certificate of Designations in accordance
with the provisions of the Delaware General Corporaton Law and
1o take such actions 25 they may deem necessary oOf eppropriae
carry out the intent of the foregoing resolution,

YT meiSG ey 45395 I 03



SECOND. That the afaresaid resolutions were duly and validly edapeed in accordance
with the applicable provisions of Section 151 of the General Carporation Law of the Suee of
Delaware and the Cenificate of [ncorpuration and the By-Laws of the Corparauon.

[(HIRD. Thar the aforesaid designations shall become effective upon the filing of thus
Cectificate with the office of the Secrelary of State of the State of Detaware.

IN WITNESS WHEREQF. said Avawech Scfuticns, [ng. has caused irs corporate seul
(> he herelnig affixed and this Certificats to be cxecuted and awested, this /7 day of April.

9T,

AYATECH SOLUTIONS, INC.

Al D il

By:
ﬁcm}' I;.7Pc1mr:
Chairmun and Chief Exccutive Officer

[Cerparate Seal]

Allesr

.{4/5//2/%
T 30el Nichol

. Secretary

Hptmalse o 23emE 00 Tl



Exhihir A to Certificate of
Designations of Avatech Solutions, Inc.

I Designanon. The Corporation hereby designates 417,100 of the Comman Stock
“AV Common Stock,” with 2 par value of $0.01 (hercimafter called the "AV Common
Stock"), and the number of authorized shares constituting the AV Common Stock hereinzfier
shall be Four Hundred Seventeen Thousand One Huondred (417,109) shares.

2. Yoting.  Except 2s may be otherwise provided in these terms of the
AV Common Stock or by law, each holder of AV Common Stock shall have ope vote in
respect of cach share of stock held by such holder of record on the books of the Corporation

For the elechion of directors 2nd on all matters subrmitted to 2 vote of stockholders of the
Corporation,

3 Dividends. The holders of sbares of AV Comumon Stock shall be entided to
veceive, when and if declared by the Board of Directors, out of the assets of the Corporation
which are by law available therefor, dividends payable either in cash, in property or in shares

of the Corporation’s capital stock.

4, Dissolution. Liquidation or Windiag Up. In the event of any dissolution,
liquidazion or winding up of the affairs of the Corporation, holders of AV Commen Stock
shall be entitled, ualess otherwisc provided by law or in these ferms of the AY Common
Scock. (o Teceive all of the assets of the Corporation of whatever kind available for distribution
to siockholders raiably in proportion to the number of shares of AV Common Stock held by

them respeciively.
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, PAGE 1
State 5f Delaware

Office of the Secretary of State

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HﬁREBY CERTIFY THE ATTACHED IS. A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF MERGER, WHICH MERGES:

YCADWORKS, INC.", A TEXAS CORPORATION,

WITH AND INTO “AVATECH SOLUTIONS, INC.Y" UNDER THE NAME OF
"AVATECH SOLUTIONS, IKC.', A CORPORATION ORGANIZED AND EXISTING
UNDER THE LAWS OF THE STATE OF DELAWARE, AS RECEIVED AND FILED
IN THIS OFFICE THE THIRD DAY OF JULY, A.D. 1997, AT 9 O'CLOCK
A.M.

A CERTIFIED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO

THE HEW CASTLE COUNTY RECORDER OF DEEDS FOR RECORDING.

Litltad

Edward J. Freel, Secretary of State

2, T |
2662225 8100M ) AUTHENTICATION: 8683301

DATE:
9v13320239 10-02-97



STATZ OF DELAWARE
SZCRZITARY OF STATE
DIVISION OF CORPORATIONS
FILED 02:00 AM 07/03/1$97
971332029 -~ 2662225

CERTIFICATE OF MERGER
OF
CADWORKS, INC.
INTO
AVATECH SOLUTIONS, INC.

AVATECH SOLUTIONS, INC. hereby certifies that:

(1)  The name agd state of incorporation of cach of the constituent corporations are:

() CaDworks, Tnc,, 2 Texas corporetion; and
®  Avateh Schons, Inc., a Delaware carporation.

@ An agresment of merger bas besn approved, adopied, certified, executed and
acknowledged by the Boards of Directors azd Sharenalders of CADwors, Ioc., ard by Avatech
Soluticns Inc., in zccordance with the provisions of Scetion 5.01 et s2g. of the Business
Corporation Act of the Stte of Texas, axd subsaction (¢) of Scction 252 of the Genperal
Corporation Law of the State of Delaware, respectively.

(3)  The name of the surviving corporation is Avatech Solutions, Ine. .

(4)  The certificate of incorporation. of Avatetd Solutions, Inc. shall be the cectificate
of incorporation of the sucviving corporatca.

(5}  The surviving corporation is & corporation of the Stata of Delaware.

(6)  The executed egreement of merger is on file at the principal place of business of
Avarech Solutions, Ire. at 11403-A Crontill Drive, Owings Mills, Maryland 21117,

(7 A copy of the agrecment of merger will be furnished by Avawsh Seludors, Ios.,
cn request and without cost, to any siockholder of CADworks, Inc.

(8  The autborized capital stock of CADworks, Inc. s 1,000,000 shares of Common
Stock, § 0.10 par vahue,

IN WITNESS WHEREOF, AVATECH SOLUTIONS, INC. has caused this certificate
to be sigasd by Henry D. Feiton, its authorized offices, on fhe 20th day of Juae, 1997,

By: / ‘”vé D/T‘//Z_._——

Benry D. Félton B

Title: Chairman and Chief Executive Qfficer

IR H o STHATEAAITIEL



SAGE 1
State of Delaware

Office of the Secretary of State

I, EDWARD J. FREEL, SECRETARY QF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF MERGER, WHICH MERGES:

YCADWORKS, IWNC.", A TZXAS -CORPORATION,

WITH AND INTO "AVATECH SOLUTIONS, INC."™ UNDER THE NAME OF
U"AVATECH SOLUTIONS, INC.", A CORPORATION ORGANIZED AND EXISTING
UNDER THE LAWS OF THE STATE OF DELAWARE, AS RECEIVED AND FILED
IN THIS OFFICE THE THIRD DAY OF JULY, A.D. 1997, AT 9 OFCLOCK
ALM.

A CERTIFIED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO

THE NEW CASTLE COUNTY RECORDER OF DEEDS FOR RECORDING.

Edward . Freel, Secretary of State

2662225 8l0o0M 8683300

AUTHENTICATION:
971332029 . DATE:  10-02-97



STATE OF DELAWARE
SECRETARY CF STATE
DIVISION OF CORPORATIONS
FILED 09:00 AM 07/03/1597
971332029 - 2662225

CERTIFICATE OF MERGER
OF
CADWORKS, INC.
INTO
AVATECH SOLUTIONS, INC.

AVATECH SOLUTIONS, INC. hereby certifies that:

(1)  The pame aod stats of incorporation of cach of the constituent corporations are:

{a) CADworks, Inc,, 2 Texas comporation; and
(v}  Avateeh Sohutions, Ine., a Delawars corporation.

2y  An agreement of merger has been approved, adopted, certified, executed and
acknowledged by the Boards of Directors and Shareholders of CADworks, Ioc., and by Avatech
Solutions Ire., in accordance with the provisions ¢f Scction 5.01 e seq. of the Business
Corporation Act of the State of Texas, and subsection (c) of Section 252 of the General

Cotporation Law of the State of Delaware, respectively.
(3)  The pame of the surviving corporation is Avatech Solutiops, Ine. .

(4)  The certificate af incorporation of Avatech Solutions, Inc, shall be the certificate
of incorperation of the sucviving corporation.

{$)  The surviving corporation is a corporation of the State of Delaware.

(6)  The executed agreement of merger is on file at the principal place of business of
Avzrech Solutions, Inc. at 11403-A Cronhill Drive, Owings Mills, Maryland 21117,

(7) A copy of the agrezment of merger will be furished by Avaw<h Solutions, Yoo,
on requast and without cost, to amy stockholder of CADworks, Inc.

(8  The awthorized capifal stock of CADworks, Inc. 1s 1,000,000 shares of Common
Stock, § 0.10 par value,

[N WITNESS WHEREQF, AYATECH SOLUTIONS, INC. has caused this certificate
to be signed by Heary D. Felton, ity zuthorized officer, on the 20th day of Juoe, 1957,

By: /""47>/¢/)’4

1t0n

Title:

A At SR AT T L
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SECRETARY OF STATE
CERTIFICATE OF MERGER

The undersigned, as Secretary of State of Texas, hereby certifies that
the attached Articles of Merger of

CADWORKS, INC. - a Texas corporation
with
AVATECH SOLUTIONS, INC. - a Delaware corporation

have been received in this office and are found to conform to law.
ACCORDINGLY, the underszgned as Secretary of State, and by virtue of
the authority wvested in the Secretary by law, hereby issues this
Certificate of Merger.

Dated July 3, 1997.

Effective - July 3, 1997

ﬁ\o’\orlr.

“Antonio O. Garza, Jr.

[ R S ol o I S S




ARTICLES OF MERGER : -
OF o
CADWORKS, INC.
AND
AYATECH SOLUTIONS, INC.

THESE ARTICLES OF MERGER dated as of the 20th day of June, 1997, pursuant to
Article 5.04 of the Texas Business Corporation Act are entered into by and between AVATECH
SOLUTIONS, INC., a Delaware corporation (the "Surviving Corporation”), and
CADWORKS, INC., a Texas corporation (the "Merging Corporation").

THIS IS TO CERTIFY:

1. The Plan and Agreement of Merger (the "Plan") attached hereto and incorporated
by reference herein was approved by the shareholders of each of the undersigned corporations in
the manner prescribed by the Texas Business Corporation Act and the General Corporation Law
of the State of Delaware and by its constituent documents.

2. As to each of the undersigned corporations, the number of shares outstanding, the
designation of the shares, and number of outstanding shares of each class entitled to vote as a
class on such Plan, are as follows:

Name of Shares Designation Shares Entitled
Corporation Outstanding of Class to Vote
Avatech Solutions, Inc. 500 Voting Common 500
CADworks, Inc. 6,667 Voting Common 6,667
3. As to each corporation, the number of shares voted for and against such Plan are
as follows:
Name of Class Total Total
Corporation Voted For Voted Against
Avatech Solutions, Inc. Voting Common 500 0
CADworks, Inc. Voting Common 6,667 0

318jg337.1x0/45595.019:06/19/97.01

[Signatures on following page]




IN WITNESS WHEREQF, Avatech Solutions, Inc. and CADworks, Inc. have caused
these Articles of Merger to be signed in their respective corporate names and on their behalf by
their respective Presidents and witnessed or attested by their respective Secretaries as of the day
and year first above writtern. '

CADWORKS,/INC.

tu . . By:

A flny—
Secretary Gregory Blackwell, President

AVATECH SOLUTIONS, INC.

- ’ /} 4 .
%/WJM By: /’\4 />,/r -
E:Cl;.éf}’ ( - Henry D<Felton, Chairman and
Chief Executive Officer

STATE OF MARYLAND
COUNTY OF BALTIMORE

Before me, a notary public, on this day personally appeared Henry D. Felion, known to
me to be the person whose name is subscribed to the forgoing document and, being by me first

duly sworn, declared that the statements therein contained are true and correct.

Given under my hand and seal of office this 20th day of June, 1997,

y /1"‘/‘_'::3 s

, | PSRN

{. L M %ﬁf‘ /‘%}” I
Notary Pubfiic VIR e gatat } {

‘ p
My Commission Expires: g /l l/G:Lf

318j2137,0e/45995.019.06/19197:02¢p



STATE OF MARYLAND

A A
COUNTY OF J};LE/\L!WYL

Before me, a notary public, on this day personally appeared Gregory Blackwell, known to
me to be the person whose name is subscribed to the forgoing document and, being by me first
duly sworn, declared that the statements therein contained are true and correct.

Given under my hand and seal of office this 20th day of June 1997,

MM LI ’fﬂf—

Notary Public

My Commission Expires: ] / { / [(7 ([

~NOTARIES CONTRH EP-ON POEOWINGPAGE
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BY-LAWS
OF
AVATECH SOLUTIONS, INC,

ARTICLE
Stockholders

Section 1.1.  Annual Meetings. An annual meeting of stockholders shall be keld for the
election of directors at such date, time and place, either within or without the State of Delaware,

as may be designated from time to time by resolution of the Board of Directors. Any other
proper business may be transacted at the annual meeting,

Section 1.2, Special Meetings. Special meetings of stockholders for any purpose or
purposes may be called by the president, secretary, a majority of the board of directors or a
majority of the shareholders. '

Section 1.3.  Notice of Meetings. Whenever stockholders are required or permitted to
take any action at a meeting, a notice of the meeting shall be given either in writing, via
telephone, facsimile or electronic mail which shall state the place, date and hour of the meeting
and, in the case of a special meeting, the purpose or purposes for which the meeting is called.
Unless otherwise provided by law, the notice of any meeting shall be given to each stockholder
entitled to vote at such meeting not less than ten (10) nor more than sixty (60) days before the
date of the meeting. I{ mailed, such notice shall be deemed to be given when deposited in the
mail, postage prepaid, directed to the stockholder at his address as it appears on the records of
the Corporation. If notice is given via telephone, facsimile or electronic mail, such notice shall
be deemed to be given when confirmed by the stockholder.

Section 1.4, Adjournments. Any meeting of stockholders, annual or special, may
adjourn from time to time to reconvene at the same or some other place, and notice need not be
given of any such adjourned meeting if the time and place thereof are announced at the meeting
at which the adjournment is taken. At the adjourned meeting the Corporation may transact any
business which might have been transacted at the original meeting. If the adjournment is for
more than thirty (30) days or if, after the adjournment, a new record date is fixed for the
adjourned meeting, a notice of the adjourned meeting shall be given to each stockholder of
record entitled to vote at the meeting.

Section 1.5.  Quorum. At each meeting of stockholders, except where otherwise
provided by law, the Certificate of Incorporation of the Corporation or these By-Laws, the
holdets of a majority of the outstanding shares of stock entitled to vote at the mesting, present in
person or by proxy, shall constitute a quorum. In the absence of a quorum, the stockholders so
present may, by majority vote, adjourn the meeting from time to time in the manner provided in

-1-
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Section 1.4 of these By-Laws until a quorum shall attend. If 2 majority of the shares eatitled to’
vote in the election of directors of another corporation is held, directly or indirectly, by the
Corporation, then shares of its own stock belonging to the Corporation or to such other
corporation, shall neither be entitled to vote nor be counted for quorum purposes; provided,
however, that the foregoing shall not limit the right of any corporation to vote stock, including
but not limited to its own stock, held by it in a fiduciary capacity.

Section 1.6.  Organization. Meetings of stockholders shall be presided over by the
Chairman of the Board, or in his absence, by a chairman chosen at the meeting. The Secretary
shall act as secretary of the meeting, but in his absence the chairman of the meeting may appoint
any person to act as secretary of the meeting.

Section 1.7. Voting; Proxigs. Each stockholder entitled to vote at any meeting of
stockholders shall be entitled to one vote for each share of stock held by him which has voting
power upon the matter in question. Each stockholder entitled to vote at a meeting of stockholders
may authorize another person or persons to act for him by proxy, but no such proxy shall be
voted or acted upon after three (3) years from its date, unless the proxy provides for a longer
period. A duly executed proxy shall be irrevocable if it states that it is irrevocable and if, and
only as long as, it is coupled with an interest sufficient in law to support an irrevocable power. A
stockholder may revoke any proxy which is not irrevocable by: (1) attending the meeting and
voting in person; (2) filing an instrument in writing revoking the proxy; or (3) filing another duly
executed proxy, bearing a later date, with the Secretary of the Corporation. Voting at meetings
of stockholders need not be by written ballot and need not be conducted by inspectors unless the
holders of a majority of the outstanding shares of all classes of stock entitled to vote thereon
present in persen or by proxy at such meeting shall so determine. At all meetings of stockholders
for the elections of directors a plurality of the votes cast shall be sufficient to elect. All other
elections and questions shall, unless otherwise provided by law or by the Cerstificate of
Incorporation or these By-Laws, be decided by the vote of the holders of a majority of the
outstanding shares of stock entitled to vote thereon who are present in person or by proxy at the
meeting; provided, however, that (except as otherwise required by law or by the Certificate of
Incorporation) the Board of Directors may require a larger vote upon any election or question.

Section 1.8.  Fixing Date for Determination of Stockholders of Record. In order that the

Corporation may determine the stockholders entitled to notice of or to vote at any meeting of
stockholders or any adjournment thereof, express consent {0 corporate action in writing without a
meeting, receive payment of any dividend or other distribution or allotment of any righis,
exercise any rights in respect of any change, conversion or exchange of stock, or for the purpose
of any other lawful action, the Board of Directors may fix, in advance, a record date which shall
not be more than sixty (60) days prior to such action.
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If no record date Is fixed, then the record date for determining stockholders entitled to
notice of or to vote at a meeting of stockholders shall be at the close of business on the day next
preceding the day on which notice is given or, if notice is waived, at the close of business on the
duay next preceding the day on which the meeting is held and the record date for determining
stockholders for any cther purpose shall be at the close of business on the day on which the
Board of Directors adopts the resolution relating thereto. A determination of stockholders of
record entitled to notice of or to vote at a meeting of stockholders shall apply to any adjournment
of the meeting; provided, however, that the Board of Directors may fix a new record date for the
adjourned meeting.

Section 1.9.  Ldist of Stockholders Entitled to Vote. The Secretary shall prepare and
make, at least ten (10) days before every meeiing of stockholders, a complete list of the
stockholders entitled to vote at the meeting, arranged in alphabetical order, and showing the
address of each stockholder and the number of shares registered in the name of each stockholder.
Such list shall be open to the examination, during ordinary business hours, of any stockholder
for any purpose germane fo the meeting, for a period of at least ten (10) days prior to the
meeting, either at a place within the locality in which the meeting is to be held, which place shall
be specified in the notice of the meeting or, if not so specified, at the place where the meeting is
to be held. The list shall also be produced and kept at the time and place of the meeting during
the whole time thereof and may be inspected by any stockholder who is present. The stock ledger
shall be the only evidence as to who are the stockholders entitled to examine the stock ledger, the
list of stockholders or the books of the Corporation, or to vote in person or by proxy at any
meeting of stockholders.

Section 1.10. Action by Consent of Stockholders. Unless otherwise restricted by the

Certificate of Incorporation, any action required or permitted to be taken at any annual or special
meeting of the stockholders may be taken without a meeting, without prior notice and without a
vote, if a consent in writing, setting forth the action so taken, shall be signed by the holders of
outstanding stock having not less than the minimum number of votes that would be necessary to
authorize or take such action at a meeting at which all shares entitled to vote thereon were
present and voted. Prompt notice of the taking of the corporate action without 2 meeting by less
than unanimous written consent shall be given to those stockholders who have not consented in
writing.

ARTICLE II
BRoard of Directors

Section 2.1. Number:_Election; Resignation; Removal: Vacancies. The business and

property of the Corporation shali be conducted and managed by its Board of Directors. The
Board of Directors shall consist of not less than five members. The exact number of Directors
shall be fixed from time to time by the Board of Directors pursuant to a resolution adopted by a
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majority of the entire Board of Directors. Each Director elected shall hold office until his
successor shall be elected and shall qualify. Any director may resign at any time upon written
natice to the Corporation. Except as otherwise provided in the certificate of incorporation, any
director may be removed with or without cause, at any time by vote of the holders of a majority
of the shares then entitled to vote at an election of directors, or by written consent of the
stockholders pursuant to Section 1.10 of these By-Laws.

Section 2.2,  Resignatjon; Filling Vagancies. Any director may resign at any time upon
written notice to the Corporation. Vacancies and newly created directorships resulting from any
increase in the authorized number of directors may be filled by a majority of the directors then in
office, though less than a quorum, and the directors so chosen shall hold office until the next
annual election and until their successors are duly elected and shall qualify, unless sooner

displaced. If there are no directors in office, then an election of directors may be held in the
manner provided by statute, o

Section 2.3.  Regular Meetings. Regular meetings of the Board of Directors may be
held at such places within or without the State of Delaware and at such times as the Board of

Directors may from time to time determine and, if so determined, notices thereof need not be
given. '

Section2.4.  Special Meetings. Special meetings of the Board of Directors may be held
at any time or place within or without the State of Delaware whenever called by the President,
the Secretary, or by any two (2) members of the Board of Directors. Notice of a special meeting
of the Board of Directors shall be given by the persons calling the meeting, in writing, via
telephone, facsimile or electronic mail, at least forty-eight (48) hours before the special meeting.

Section 2.5." Telephonic Meetings Permitted. Members of the Board of Directors, or

any committee designated by the Board, may participate in a meeting of such Board or
committee by means of conference telephone or similar communications equipment by means of
which all persons participating in the meeting can hear each other, and participation in a meeting
pursuant to this By-Law shall constitute presence in person at such meeting.

Section 2.6.  Quorum: Vote Required for Action. A majority of the whole number of

directors shall constitute a quorum for the transaction of business 2t all meetings of the Board of
Directors, but, if at any meeting less than a quorum shall be present, a majority of those present
may adjourn the meeting from time to time, and the act of a majority of the directors present at
any meeting at which there is a quorum shall be the act of the Board of Directors, except as may ,
be otherwise specifically provided by law or by the Certificate of Incorporation of by these By-
Laws.
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Section2.7.  QOrganization. Meetings of the Board of Directors shall be presided over
by the Chairman of the Board (whom the Board of Directors shall choose at iis annual meeting
from among its members) or, in his absence, by a chairman chosen at the meeting. The Secretary

shall act as secrefary of the meeting, but in his absence the chairman of the meeting may appoint
any person to act as secretary of the meeting.

Section 2.8. Informal Action by Directors. Unless otherwise restricted by the
Certificate of Incorporation or these By-Laws, any action required or permitted to be taken at
any meeting of the Board of Directors, or of any committee thereof, may be taken without a
meeting if all members of the Board or such committee, as the case may be, consent thereto in

writing, and the writing or writings are filed with the minutes of proceedings of the Board or
cominittee,

ARTICLE 111
Commitiees

Section 3.1.  Commitiees. The Board of Directors may, by resolution passed by a
majority of the whole Board, designate one or more committees, each committee to consist of
one or more directors of the Corporation. The Board may designate one or more directors as
alternate members of any committee, who may replace any absent or disqualified member at any
maeeting of the committee. In the absence or disqualification of a member of the committee, the
member or members thereof present at any meeting and not disqualified from voting, whether or
not he or they constitute a quorum, may unanimously appoint another member of the Board of
Directors to act at the meeting in place of any such absent or disqualified member. Any such
committee, to the extent provided in the resolution of the Board of Directors, shall have and may
exercise all the powers and authority of the Board of Directors in the management of the
business and affairs of the Corporation, and may authorize the seal of the Corporation to be
affixed to all papers which may require it; but no such committee shall have power or authority
in reference to amending the certificate of incorporation, adopting an agreement of merger or
consolidation, recommending to the stockholders the sale, lease or exchange of all or
substantially all of the Corporation's property and assets, recommending to the stockholders a
dissolution of the Corporation or a revocation of dissolution, or amending these By-Laws; and
unless the resolution expressly so provides, no such committee shall have the power or authority
to declare a dividend or to authorize the issuance of stock or to adopt a certificate of ownership
and merger.

Section 3.2.  Committee Rules. Unless the Board of Directors otherwise provides, each
committee designated by the Board may make, alter and repeal rules for the conduct of its
busiress. In the absence of such rules each committee shall conduct its business in the same
manner as the Board of Directors conducts its business pursuant to Article II of these By-Laws.
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ARTICLE IV
Officers

Section4.1. Executive Officers: Election; Qualifications: Term of Office: Resignation;
Removal; Vacancies. The Board of Direciors shall choose (i) a President and Chief Executive
Officer, (ii) a Chief Financial Officer, (iii) a Sccretary, and (iv) a Treasurer. The Board of
Directors may also choose one or more Executive Vice Presidents, one or more Senior Vice
Presidents, one or more Vice Presidents, one or more Assistant Secretaries, and one or more
Assistant Treasurers. Each such officer shall hold office until the first meeting of the Board of
Directors after the annual mesting of stockholders next succeeding his election, and unti! his
successor is elected and qualified or until his earlier resignation or removal. Any officer may
resign at any time upon written notice to the Corporation. The Board of Directors may remove
any officer with or without cause at any time, but such removal shall be without prejudice to the
contractual rights of such officer, if any, with the Corporation. Any number of offices may be
heid by the same person. Any vacancy occurring in any office of the Corporation by death,

resignation, removal or otherwise miay be filled for the unexpired portion of the term by the
Board of Directors at any regular or special meeting.

Section 4.2. . Powers and Duties of Exgcutive Officers. The officers of the Corporation
shall have such powers and duties in the management of the Corporation as may be prescribed by
the Board of Directors. The officers of the Corporation shall have such additional powers and
duties as generally pertain to their respective offices, subject to the control of the Board of
Directors. The Board of Directors may require any officer, agent or employee to give security
for the faithful performance of his duties.

ARTICLEV
Stock

Section 5.1.  Certificates. Every holder of stock shall be entitled to have a certificate
signed by or in the name of the Corporation by the President, and by the Secretary or an
Assistant Secretary, of the Corporation, certifying the number of shares owned by him in the
Corporation. Any or all of the signatures on the certificate may be a facsimile. In case any
officer, transfer agent or registrar who has signed or whose facsimile signature has been placed
upon a certificate shall have ceased to be such officer, transfer agent or registrar before such
certificate is issued, it may be issued by the Corporation with the same effect as if he were such
officer, transfer agent or registrar at the date of issue.

Section 5.2.  Lost, Stolen or Destroved Stock  Certificates;  Issuance of New
Certificates. The Corporation may issue a new certificate of stock in the place of any certificate
theretofore issued by it, alleged to have been lost, stolen or destroyed, and the Corporation may
require the owner of the lost, stolen or destroyed certificate, or his legal representative, to give
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the Corporation a bond sufficient to indemnify it against any claim that may be made against it

on account of the alleged loss, theft or destruction of any such certificate or the issuance of such
new certificate.

ARTICLE VI
Indemnification
Section 6.1. Right to Indemnification. The Corporation shall indemnify and hold

harmless, to the fullest extent permitted by applicable law as it presently exists or may hereafter
be amended, any person who was or is made or i$ threatened to be made a party or is otherwise
involved in any action, suit or proceeding, whether civil, criminal, administrative or investigative
(a "proceeding") by reason of the fact that he, or a person for whom he is the legal
representative, is or was a director or officer of the Corporation or is or was serving at the
request of the Corporation as a director, officer, employee or agent of another corporation or of
a partnership, joint venture, trust, enterprise or non-profit entity, including service with respect
to employee benefit plans, against all liability and loss suffered and expenses reasonably incurred
by such person. The Corporation may élect by a majority vote of its Board of Directors to
indemnify a person who is or was an employee or agent of the Corporation against the same
events that the Corporation is herein required to indemmify directors or officers of the
Corporation. The Corporation shall be required to indemnify a person in connection with a
proceeding injtiated by such person only if the proceeding was authorized by the Board of
Directors of the Corporation.

Section 6.2.  Prepavment of Expenses. The Corporation shall pay the expenses incurred
in defending any proceeding in advance of its final disposition, provided, however, that the
payment of expenses incurred by a director or officer in advance of the final disposition of the
proceeding shall be made only upon receipt of an undertaking, in form and substance satisfactory
to the Corporation’s independent legal counsel by the director or officer to repay all amounts
advanced if it should be ultimately determined that the director or officer is not entitled to be
indemnified under this Article or otherwise.

Section 6.3. Claims. If a claim for indemnification or payment of expenses under this
Article is not paid in full within sixty days after a written claim therefor has been received by the
Corporation the claimant may file suit to recover the unpaid amount of such claim and, if
successful in whole or in part, shall be entitled to be paid the expense of prosecuting such claim.
In any such action the Corporation shall have the burden of proving that the claimant was not
entitled to the requested information or payment of expenses under applicable law.

Section 6.4. Non-Exclusivity_of Rights. The rights conferred on any person by this
Article V1 shall not be exclusive of any other rights which such persons may have or hereafier
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acquire under any statute, provision of the certificate of incorporation, these By-Laws,
agreement, vote of stockholders or disinterested directors or otherwise.

Section 6.5.  Qther Indemnification. The Corporation's obligation, if any, to indemnify
any person who was or is serving at its request as a director, officer, employee or agent of
another corporation, partnership, joint venture, trust, enterprise or nonprofit entity shall be
reduced by any amount such persen may collect as indemnification from such other corporation,
parinership, joint venture, trust, enterprise or non-profit enterprise.

Section 6.6." Amendment_or Repeal. Any repeal or modification of the foregoing
provisions of this Article VI shall not adversely affect any right or protection hereunder of any

person in respect of any act or omission occurring prior to the time of such repeal or
modification.

ARTICLE VII
Miscellaneous
Section 7.1.  Fiscal Year. The fiscal year of the Corporation shall be determined by

resclution of the Board of Directors.

Section 7.2.  Seal. The corporate seal shall have the name of the Corporation inscribed

thereon and shall be in such form as may be approved from time to time by the Board of
Directors.

Section 7.3 Manner of Giving. Whenever notice is required to be given to any director
or stockholder under the provisions of the General Corporation Law of Delaware or under the
Certificate of Incorporation or under these By-Laws, it shall not be construed to mean personal
notice, but such notice may be given in writing, by mail, addressed to such director or stock-
holder, at his address as it appears on the records of the Corporation, with postage thereon
prepaid, and such notice shall be deemed to be given at the time when the same shall be
deposited in the United States mail. Notice to directors may also be given by telegram or
facsimile transmission.

Section 7.4. Waiver of Notice of Meetings of Stockholders Directors and Committees.
Any written waiver of notice, signed by the person entitled to notice, whether before or after the
time stated therein, shall be deemed equivalent to notice. Attendance of a person at a meeting
shall constitute a waiver of notice of such meeting, except when the person attends a meeting for
the express purpose of objecting, at the beginning of the meeting, to the transaction of any
business because the meeting is not lawfully called or convened. Neither the business to be
transacted at, nor the purpose of, any regular or special meeting of the stockholders, directors,
or members of a committee of directors need be specified in any written waiver of notice.
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Section 7.5.  Interested Directors; Quorum. No contract or transaction between (he

Corporation and one or more of its directors or officers, or between the Corporation and any
other corporation, partnership, association, or other organization in which one or more of its
directors or officers are directors or officers, or have a financial interest, shall be void or
voidable solely for this reason, or solely because the director or officer is present at or
participates in the meeting of the Board or committee thereof which authorizes the contract or
transaction, or solely because his or their votes are counted for such purpose, if (a) the material
facts as to his relationship or interest and as to the contract or transaction are disclosed or are
known to the Board of Directors or the committee, and the Board or commitiee in good faith
authorizes the contract or transaction by the affirmative votes of a majority of the disinterested
directors, even though the disinterested directors be less than a quorum or (b) the material facts
as to his relationship or interest and as to the contract or transaction are disclosed or are known
to the stockholders entitled to vote thereon, and the contract or transaction is specifically
approved in good faith by vote of the stockholders or (c) the contract or transaciion is fair as to
the Corporation as of the time it is authorized, approved or ratified, by the Board of Directors, 2
committee thereof, or the stockholders. Common or interested directors may be counied in
determining the presence of a quorum at a meeting of the Board of D1rectors or of a committee
which authorizes the contract or transaction.

Section 7.6.  Form of Records. Any records maintained by the Corporation in the
regular course of its business, including its stock ledger, books of account and minute books,
may be kept on, or be in the form of, magnetic tape or media, photographs, microphotographs,
or any other information storage device, provided that the record so kept can be converted into
clearly legible form within a reasonable time. The Corporation shall so convert any records so
kept upon the request of any perscn entitled to inspect the same.

Section 7.7.  Amendment of By-T.aws. These By-Laws may be altered or repealed, and
new by-laws made, by a majority vote of directors at any meeting at which a quorum is present

and as otherwise permitted by law.
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