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BLANK-ROMEm

Plhone: (215} 569-3499
Fax: {215} 832-5409
Email: kirchuner@blankrome.com
March 17, 2003
BY HAND DELIVERY

Attn: Mg, Cheryl Coulliette and Ms. Susan Payne
Florida Division of Corporations '

409 E. Gaines Sireet

Tallahassee, Florida 32314

RE: Merger of Lake Acquisition Corp. Inc. with and into H.T.E.. Inc.

Dear Ms. Coulliette and Ivis. Payne:

Pursuant to vour conversation with Mahesh Nanwani at Gunster Yoakley, please
find attached for your review and filing two original sets of Articles of Merger,
Agreement and Plan of Merger (aitached as Exhibit A) and Amended and Restated
Articles of Incorporation of H.T.E,, Inc. {attached as Exhibit B).

As discussed it would be greatly appreciated if you could notify myself at the
telephone and/or facsimile numbers cited above or Frank Dehel, Esq. at the telephone
number {215) 569-5532, to discuss any issues or changes that may be required to file the
Articles of Merger with your office and to be provided with the opportunily to change
pages by Facsimile if necessary to avoid rejection.

We would also appreciate if you will permit the Corporate Access personnel to
submit the document at the "will-wait” section of the filing desk at your offices and to
contact me by telephone when the Articles of Merger are officially filed with your office.
Kindly send the filing confirmation page to the fax number designated above.

If you should have any additional questions or concerns, please do not hesitate to
contact me at the number cited above and thank you for your time and cooperation on this
matter.

Very truly yours,

Mo
Kathiteen M. Kirchner
Paralegal — Corporate Department

cc: Frank Dehel, Esq. {(w/o enclosures)

One Logan Square 18th & Chermry Sireets  Phifadelphia, PA 19103-6998
www.BlankRome.com
O00079.85600/21131225v1
Delaware o FHorida e Maviand e Newlesey o NewYork + OChic o  Pennsvivania #  Washinagton DC



ARTICLES OF MERGER
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MERGING:

LAKE ACQUISITION CORP. INC.., a Florida corporation, P03000012452

INTO

H.T.E., INC., a Florida entity, F50372

File date: March 18, 2003
Corporate Specialist: Cheryl Coulliette

Nivicsion of Cornoratinong - PO BOY 82927 ./ Tallahassees. Plorida 32314



ARTICLES OF MERGER

OF s B
. To =
LAKE ACQUISITION CORP. INC. T, 2
{a Florida corporation) ‘%; =
rr‘x"i--
WITH AND INTO T E
% 7
H.T.E., INC. 2% S
{a Florida corporation) w7

The undersigned corporations hereby submit these Articles of Merger to the Department
of State of the State of Florida for filing pursuant to Section 607.1105 of the Florida Statutes, and
certify that:

1. Lake Acquisition Corp. Inc., a Florida corporation {(“LAC"), shall be merged with
and into H.T.E., Inc, a Florida corporation (“HTE™} whereby HTE shall be the surviving
corporation (the “Surviving Corporation™).

2. A copy of the Agreement and Plan of Merger dated February 4, 2003 (the “Plan
of Merger”) pursuant to which LAC will be merged with and into HTE is attached hereto as
Exhibijt A and incorporated herein by this reference.

3. LAC owns at least 80% of the outstanding shares of cach class of capital stock of
HTE. Accordingly, pursuant to the provisions of Section 607.1104 of the Florida Statutes,
shareholder approval of the merger by the shareholders of HTE is not required. A copy of the
Plan of Merger was mailed to each shareholder of HTE on February 14, 2003.

4. The Plan of Merger was duly approved and adopted pursuant to Section 607.1101
of the Florida Statutes by the Board of Directors of HTE on February 1, 2003. The Plan of
Merger was duly approved and adopted by the written action of the Board of Directors of LAC
as of February 3, 2003 pursuant to Seciion 6067.1101, 607.1104 and 607.082]1 of the Florida
Statutes. The Plan of Merger was duly approved and adopted by the written action of the sole
shareholder of the issued and outstanding shares of capital stock of LAC as of February 3, 2003
pursuant to Sections 607.0704, 607.1103 and 607.1104 of the Florida Statutes.

5. The merger shall become effective upon the date and time of the filing of these
Articles of Merger with the Department of State of the State of Florida {the “Effective Time™).

6. As provided in the Plan of Merger, effective upon the Effective Time, the Articles
of Incorporation of the Surviving Corporation shall be amended and restated in their entirety.
The Amended and Restated Articles of Incorporauon of the Survwmg Corporatmn are attached
hereto as Exhibit B. -



These Articles of Merger may be executed in one or more counterparts, each of which
shall be deemed to be an original copy of this and all of which, when taken together, shall be
deemed to constitute one and the same document.

- SIGNATURE PAGE FOLLOWS -



IN WITNESS WHEREQF, these Articles of Merger have been executed on behalf of the
constituent corporations by their authorized officers as of March {11, 2003.

by

Name: Richard C. Tarbox
Title: Vice President

LAKE ACQUISITE ORP. INC.
By:

H.T.E., INC.

By:

Name: Joseph M. Loughry, 11l
Title: President

Q90079.85060/1 119638671



IN WITNESS WHEREOF, these Articles of Merger have been executed on behalf of the
constituent corporations by their authorized officers as of March {T , 2003.

990079.85060/11196386v1

LAXE ACQUISITION CORP. INC.

By: S
Name: Richard C. Tarbox
Title: Vice President
H.T.E, INC.

oy i =4 =~

Name: Joseph M. Loughry, N4
Title: President




Exhibit A

AGREEMENT AND PLAN OF MERGER

dated February 4, 2003

FOR THE ACQUISITION OF

H.T.E., INC.

BY

SUNGARD DATA SYSTEMS INC.

THIS COPY OF THE AGREEMENT AND PLAN OF MERGER I3 BEING DELIVERED TO THE
SHAREHOLDERS OF H.T.E., INC. IN COMPLIANCE WITH SECTION 607.1104 OF THE
FLORIDA BUSINESS CORPORATION ACT.

090079.85060/11180107v8
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AGREEMENT AND PLAN OF MERGER

PARTIES: H.T.E., INC.
a Florida corporation (the "Company™)
1000 Business Center Drive
Lake Mary, Florida 32746

SUNGARD DATA SYSTEMS INC.

a Delaware corporation ("Parent™)
1285 Prummers Lane, Suite 300
Wayne, Pennsylvania 19087

LAKE AcQuisITiON CORP. INC.

a Florida corporation ("Acquisition Sub™)

1285 Drummers Lane, Suiie 300 o
Wayne, Pennsylvania 18087

DATE: FEBRUARY 4, 2603
BACKGROUND

A The respective boards of directors of Parent, Acquisition Sub and the Company
have each delermined that it is advisable and in the besi interests of their respective
stockholders for Parent to acguire the Company upon the terms and provisions of and subject to
the conditions set forth in this Agreement.

B. It is proposed that Acquisition Sub make a cash tender offer (the "Offer”) to
acquire all of the outstanding shares of common stock, $.01 par value per share, of the
Company {the "Company Common Stock™) for $7.00 per share (such amount, or any greater
per share amourd paid pursuant to the Offer, subject o Section 1.1{e}, being the "Per Share
Amount™), upon the terms and provisions of and subject to the conditions of this Agreement.

C. In furtherance of the acquisition of the Company by Parent, the respective boards
of directors of Parent, Acquisition Sub and the Company have sach approved a merger {the
"Merger") of Acquisition Sub with and into the Company, with the Company as the surviving
corporation, upon the terms and provisions of and subject to the conditions set forth in this
Agreement.

B. By resolutions duly adopted, the board of directors of the Company has, in light
of and subject to the terms and conditions hereof. (i) determined that this Agreement and the
transactions contemplated hereby, including the Offer and the Merger, are fair to and in the best
interests of the Company and its shareholders, among others; and (ii} resclved to recommend
that the shareholders of the Company accept the Offer and tender their shares pursuant to the
Offer and adopt this Agreement.

E. In order to induce Parent and Acquisition Sub to enter inio this Agreement and to
consummate the tfransactions contemplated hereby, concurrently with the execufion and

£80075.85060/1 118M07TvB



delivery of this Agreement certain of the shareholders, executive officers and directors of the
Company set forth on Exhibit B hereto are executing one or more fender and voting agreements
in favor of Parent and Acquisition Sub {cellectively, the "Tender and Voting Agreement”),

F. Capitalized terms used herein shall have the meanings sef forth in Exhibit A
hereto.

INTENDING TO BE LEGALLY BOUND, in consideration of the mutual agreements contained
herein and subject to the satisfaction of the terms and conditions set forth herein, the parties
hereto agree as follows:

Section 1: THE OFFER

1.1 Conduct of the Offer.

(a) Provided that this Agreement shall not have been terminated in
accordance with Section 8 herecf and that none of the events or circumstances set forth in
Annex | shall have occurred or exist (excluding the events or circumstances set forth in
paragraphs "(a)" and "{(d}" in Annex I}, as promptly as practicable {and in any event not later
than ten {10) business days after the date of this Agreement, provided that the Company has,
within a reasonable time prior theretofore, provided Parent with the information about the
Company required to be included in the Offer Statement (defined below}), Acguisition Sub shall
commence {within the meaning of Rule 14d-2 under the Exchange Act) the Offer. —

(a2} Subject to the terms and conditions of the Offer and this Agreement,
Acqguisition Sub shall accept for payment all shares of Company Common Stock validly
tendered and not withdrawn pursuant {o the Offer as soon as it is permiited {0 do so under
applicable Law and shall pay for such shares promptly thereafter (and in any event in
compliance with Rule 14e-1{c} under the Exchange Act). The obligation of Acquisition Sub io
accept for payment and to pay for any shares of Company Common Stock fendered pursuant {o
the Offer shall be subject to {{) the condition that there shall be validly tendered and not
withdrawn a number of shares of Company Commeon Stock that {including the shares tendered
under the Tender and Voling Agreement) immediately prior {o the acceptance for payment of
shares of Company Common Stock pursuant to the Offer ("Parent-Owned Shares”), represents
at least a majority of the Fully Diluted Number of Company Shares (the "Minimum Condition™)
and (i) the other conditions set forth in Annex L. Acquisition Sub expressly reserves the right at
its scle discretion o increase the initial Per Share Amount, {o waive {in whole or in part) any of
the conditions of the Offer set forih in Annex | or to make any other changes in the terms and
conditions of the Offer; provided that without the prior written consent of the Company: (i} the
Minimum Condition may not be amended or waived; (i) no change may be made that changes
the form of consideration to be paid, reduces the Per Share Amount or changes the number of
shares of Company Common Stock sought in the Offer, or that imposes conditions o the Offer
in addition fo the Minimum Condition and the conditions set forth in Annex 1; (iii} except as
provided in Section 1.1(c), ho change may be made that extends the expiration date of the Offer
beyond the initial expiration date of the Offer, and (iv) no change may be made that amends any
other terms of the Offer in a manner adverse to the holders of the Company Common Stock.

{c) The Offer shall initially be scheduled to expire twenty (20} business days

following the date of the commencement thereof. Notwithstanding anything fo the contrary
confained in this Agreement, bul subject to the parties' respective termination rights under

2

090079.85080/11180107v8



Section 8.1, (i) if, at any then-scheduled expiration date, any of the conditions to the Offer have
not been satisfied or waived, Acquisition Sub shall be entitied to extend the Offer for such
amount of time as is reasonably necessary to cause such conditions to the Offer to be satisfied;
{if) Acquisition Sub may, without the consent of the Company or any cther Person (A) extend
the Offer (one (1) or more times) for any period required by any rule, regulation, interpretation or
position of the SEC applicable to the Offer and (B) if the sum of (1) the number of shares of
Company Common Stock that shall have been validly tendered and not withdrawn pursuant to
the Offer (other than shares tendered by guaranteed delivery where actual delivery has not
accurred) as of the scheduled or extended expiration date of the Offer, plus (2) the number of
Parent-Owned Shares as of such date, represents more than a majority of the Fully Diluted
Number of Company Shares but less than 80% of the Fully Diluted Number of Company Shares
as of such date (or, if greater, the number and type of shares of Company Common Stock,
including shares of Company Common Stock Entified to Vole and shares of Company Common
Stock not Entitied to Vote, required to satisfy the conditions of Section 607.1104{1)}a) of the
FBCA), extend the Offer (one (1) or more times} for an aggregate additional period of not more
than twenty (20} business days; (iif) Acquisition Sub may, without the consent of the Company
or any other Person, elect to provide for a subseguent offering period (and one (1) or more
extensions thereof) pursuant to, and in accordance with the terms of, Rule 14d under the
Exchange Act;, and {(iv) if, at any then-scheduled expiration date any of the conditions to the
Offer have not been satisfied or waived, Acquisition Sub shall, if the Company so requests in
writing, exiend the Offer for ten {10) business days; provided, however, that Acquisition Sub
shall not be required to extend the expiration date more than one (1} time pursuant to this
clause (iv).

{h On the date of commencement of the Offer, Parent and Acquisition Sub
shall (i) file with the SEC a Tender Offer Statement on Schedule TO with respect to the Offer
which will contain or incorporate by reference the offer to purchase shares of Company
Common Stock pursuant to the Offer (the "Offer Statement”) and form of the related lefter of
transmitial and (i) cause the Offer Statement and related documents to be disseminated to
holders of shares of Company Common Stock in accordance with applicable federal securities
laws. Parent and Acquisition Sub agree that they shall use all reasonable efforts to cause the
Schedule TO and all exhibits, amendments or supplements thereto (which together constitute
the "Offer Documents”) to comply in all material respects with the Exchange Act, the Securities
Act and the rules and regulations thereunder and other applicable Law. Each of Pareni,
Acquisition Sub and the Company agrees to use all reasonable efforts to respond promptly to
any comments of the SEC or its staff with respect to the Offer Documenis or the Offer, to correct
prompfly any information provided by it for use in the Offer Documents if and to the extent that
such information shall have become false or misleading in any material respect, and to take all
steps necessary to cause the Offer Documents as supplemented or amended to correct such
information to be filed with the SEC and to be disseminated to holders of shares of Company
Common Stock, in each case as and to the extent required by applicable federal securities jaws.
The Company shall promptly fumish to Parent and Acquisition Sub all information concerning
the Acquired Companies and the Company's shareholders that may be required or reasonably
requested in connection with any action contemplated by this Section 1.1(d}). The Company and
its counsel shall be given reasonable opportunity to review and comment on the Offer
Documents (including any amendment thereto) prior to the filing thereof with the SEC. Parent
and Acquisition Sub agree to provide the Company and its counsel with any comments Parent,
Acquisition Sub or their counsel may receive from the SEC or its staff with respect to the Offer
Documents promptly after receipt of such comments.

(80079.85060/11180107v8



(e) If, between the daie of this Agreement and the date on which any
particular share of Company Comman Stack is accepted for payment pursuant io the Offer, the
outstanding shares of Company Common Stock are changed into a different number or class of
sharas by reason of any stock split, division or subdivision of shares, stock dividend, reverse
stock split, consoclidation of shares, reclassification, recapitalization or other similar transaction,
then the Per Share Amount shall be appropriately adjusted to reflect such change or
transaction.

1.2 Company Actions.

(a) The Company hereby approves and consents to the Offer and represents
that its board of directors, at a meseting duly called and held, has by the unanimous vote of all
directors of the Company (i) determined that this Agreement and the transactions contemplated
hereby, including the Offer and the Merger, are fair to and in the best interests of the Company
and its shareholders, (ii) approved and adopted this Agreement and the transactions
coniemplated hereby, including the Offer and the Merger, in accordance with the requirements
of the Florida Business Corporation Act ("FBCA"), (iii} declared that this Agreement is advisable,
{iv) resolved to recommend that shareholders of the Company accept the Offer and tender their
shares of Company Common Stock pursuant to the Offer and adopt this Agreement (the
racommendation of the Company's board of directors that the shareholders of the Company
accept the Offer and tender their shares of Company Common Stock pursuant to the Offer and
adopt this Agreement being referred to as the "Company Board Recommendation”), (v)
approved the Tender and Voting Agreement and the transactions contemplated thereby, (vi)
adopied a resolution that Acquisition Sub shall have full voting rights with respect to shares of
Company Commeon Stock owned by the shareholders who execute the Tender and Voting
Agreement, including Tyler Technologies, Inc. (“Tyler”), that are acquired by Acquisition Sub
pursuant to the Offer and that the proxy agents named pursuant {o the Tender and Voting
Agreement shall have full voting rights with respect to shares of Company Common Stock
owned by the shareholders who execute the Tender and Voting Agreement, including Tyler, for
which a proxy has been given pursuant to the Tender and Voting Agreement, (vii} fo the extent
necessary, adopted a resolution having the effect of causing the Company, the Agreement, the
Tender and Voting Agreement and the transactions contemplated hereby and thereby not to be
subject to any state takeover law or similar Law, including, without limitation, Sections 607.0901
and 6807.0902 of the FBCA, that might otherwise apply to the Offer or the Merger or any of the
other transactions contemplated by this Agreement or the Tender and Voting Agreement, and
{viil) adopted any necessary resolutions to provide for the treatment of Company Options as set
forth in Section 6.3 of this Agreement. Subject fo Section 5.3: {A} the Company hereby
consents to the inclusion of the Company Board Recommendation in the Offer Documents; and
{B) the Company Beard Recommendation shall not be withdrawn or maodified in a manner
adverse to Parent or Acquisition Sub, and no resolution by the board of directors of the
Company or any commitlee thereof to withdraw or modify the Company Board
Recommendation in a manner adverse o Parent or Acquisition Sub shall be adopted or
proposed,

{b) As promptly as practicable on the day that the Offer is commenced, the
Company shall file with the SEC and (following or contemporaneously with the dissemination of
the Offer Statement and related documents) disseminate to holders of shares of Company
Common Stock, in each case as and to the extent required by applicable federal securities laws,
a Solicitation/Recommendation Siatement on Schedule 14D-8 with respect fo the Offer
{together with any amendments or supplements thereto, the "Schedule 14D-9") that shall reflect,
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subject to Section 5.3, the Company Board Recommendation. The Company agrees that it
shall cause the Schedule 14D-8 to comply in all material respects with the Exchange Act and
the rules and regulations thereunder and other applicable Law. Each of Parent, Acquisition Sub
and the Company agrees to promplly correct any information provided by it for use in the
Schedule 14D-9 if and to the extent that such information shall have become false or misleading
in any material respect, and the Company further agrees to take all steps necessary to cause
the Schedule 14D-9 as supplemented or amended to correct such information to be filed with
the SEC and to be disseminated to holders of shares of Company Common Stock, in each case
as and to the extent required by applicable federal securities laws. Parent and its counssel! shali
be given reasonable opportunity fo review and comment on the Schedule 14D-9 (including any
amendment thereto) prior to the filing thereof with the SEC. The Company agrees to provide
Parent and its counsel with any comments the Company or its counsel may receive from the
SEC or iis staff with respect o the Schedule 14D-9 promptly after receipt of such comments.

{c} The Company will, or will cause its transfer agent to, promptly furnish
Parent and Acquisition Sub with a list of its shareholders, mailing labels and any available listing
or computer file containing the names and addresses of all record holders of shares of
Company Common Stock and lists of securities positions of shares of Company Commaon Stock
held in stock depositories, in each case true and correct as of the most recent practicable date,
and will provide to Parent such additional information (including updated lists of shareholders,
mailing labels and lists of securities positions) and such other assistance as Parent or
Acquisition Sub may reasonably request in connection with the Offer and the Merger. Parent
and Acquisition Sub and their agents shall hold in confidence the information contained in any
such labels, listings and files, will use such information only in connection with the Offer and the
Merger and, if this Agreement shall be terminated, will, upon request, deliver to the Company or
destroy, and will use their reasonable efforts to cause their agents to deliver to the Company or
destroy, all copies and any extracts or summaries from such information then in their
possession or confrol.

1.3 Directors.

{(a) Effective upon the acceptance for payment of any shares of Company
Common Stock pursuant fo the Offer, Parent shall be entitled to designate the number of
directors, rounded up to the next whole number, on the Company's board of directors that
equals the product of (i)} the total number of directors on the Company's board of directors
{giving effect to the election of any additional directors pursuant to this Section) and (i) a
fraction whose numerator is the aggregate number of shares of Company Commeon Stock then
beneficially owned by Parent or Acquisition Sub (including shares of Company Common Stock
accepted for payment pursuant to the Offer), and whose denominator is the total number of
shares of Company Common Stock then outstanding, and the Company shall take all
commercially reasonable actions necessary fo cause Parent's designees to be elected or
appointed to the Company's board of directors, including increasing the number of directors,
and seeking and accepting resignations of incumbent directors. At such time, to the extent
requested by Pareni, the Company will also use all commercially reasonable actions o cause
individuals designated by Parent to constitute the number of members, rounded up fo the next
whole number, on (i) each commitiee of the Company's board of directors and (ii) each board of
directors of each Subsidiary of the Company (and each committee thereof) that represents the
same percentage as individuals designated by Parent represent on the board of directors of the
Company. Notwithstanding the provisions of this Section 1.3, the parties hereto shall use their
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respective commercially reasonable efforts to cause at least two (2) of the members of the
Company's board of directors, at all times prior to the Effective Time, to be individuals who were
directors of the Company and were not officers or empioyees of the Company or any of its
Subsidiaries on the date hereof {the "Continuing Directors”); provided, however, that if at any
time prior to the Effective Time there shali be in office only one (1) Continuing Director for any
reason, the Company's board of directors shall cause a person who is not an officer or
employee of the Company or any of its Subsidiaries designated by the remaining Continuing
Director to fill such vacancy {and such person shall be deemed to be a Continuing Director for
ail purposes of this Agreement}, and if at any time prior to the Effective Time no Continuing
Directors then remain, the other directors of the Company then in office shall use reasonable
efforts to designate two (2) persons to fill such vacancies who are not officers or employees or
affiiates of the Company, its Subsidiaries, Parent or Acquisition Sub or any of their respective
affiliates (and such persons shall be deemed to be Continuing Directors for all purposes of this
Agreement).

(b} The Company's obligations to appoint Parent's designees to the
Company's board of directors shall be subject to Section 14{f) of the Exchange Act and Rule
14f-1 promuigated thereunder. The Company shall promptly take all actions, and shall include in
the Schedule 14D-8 such information with respect to the Company and its officers and directors,
as Section 14(f) and Rule 14f-1 of the Exchange Act require in order to fuifill its obligations
under this Section, so long as Parent shail have provided 1o the Company on a timely basis the
information with respect to Parent and its nominees, officers, directors and affiliates required by
Section 14(f) and Rule 14f-1 of the Exchange Act. The provisions of this Section 1.3 are in
addition to and shall not limit any rights which Acquisition Sub, Parent or any of their affiliates
may have as a holder or beneficial owner of shares of Company Common Stock as a matter of
applicable iaw with respect fo the election of directors or otherwise.

{c) Following the election or appointment of Parent's designees pursuant to
Section 1.3(a) and untll the Effective Time, the approval of a majority of the Continuing Directors
or if there shall only be one (1), of a Continuing Director, shall be required to authorize (and
such authorization shall constitute the authorization of the Company's board of directors and no
other action on the part of the Company, including any action by any other director of the
Company, shall be required to authorize) any termination of this Agreement by the Company,
any amendment of this Agreement requiring action by the Company's board of directors, any
extension of time for performance of any obligation or action hereunder by Parent or Acquisition
Sub requiring the consent of the Company, any waiver of compliance by the Company of any of
the agreements or conditions contained herein for the benefit of the Company or its
shareholders, any required or permitted consent or action by the board of directors of the
Company hereunder and any other action of the Company hereunder which adversely affects
the holders of shares of Company Common Stock {other than Parent or Acguisition Sub);
provided, that, if for any reason there shall be no Continuing Directors and the Company has
used commercially reasonable sfforts to appoint Continuing Directors, such actions may be
effected by majority vote of the entire board of directors of the Company.

Section 2: MERGER TRANSACTION

2.1 Merger of Acquisition Sub into the Company. Upon the terms and subject to

the conditions set forth in this Agreement and in accordance with the FBCA, at the Effective
Time, Acquisition Sub shall be merged with and into the Company, the separate existence of
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Acquisition Sub shall cease and the Company will continue as the surviving corporation in the
Merger (the "Surviving Corporation”).

22 Effect of the Merger. The Merger shall have the effects set forth in this
Agreement and in the applicable provisions of the FBCA. Without limiting the generality of the
foregeing, and subject thereio, at the Effective Time, all property of the Company and
Acquisition Sub shall vest in the Surviving Corporation, and all debts, liabilities, obligations and
duties of the Company and Acquisition Sub shall become debts, liabilities, obligations and
duties of the Surviving Corporation.

2.3 Closing; Effective Time. Unless this Agreement shall have been terminated
and the transactions contemplated hereby shall have been abandoned pursuant to Section 8
hereof, the consummation of the Merger (the "Closing”} shall take place at the Philadeiphia,
Pennsylvania offices of Blank Rome LLP, at 10:00 a.m., local time, on a date {o be designated
by Parent {the "Closing Date™), which shall be no later than the fifth (5} business day after the
satisfaction or waiver of the last {o be satisfied or waived of the conditions set forth in Section 7
{other than delivery of items to be delivered at the Closing and other than those conditions that
by their nature are to be satisfied at the Closing, it being understood that the occurrence of the
Closing shall remain subject to the delivery of such items and the satisfaction or walver of such
conditions at the Closing), unless anocther date, time or place is agreed to in writing by the
parties hereto. Subject to the provisions of this Agreement, arlicles of merger satisfying the
applicable requirements of the FBCA shall be duly executed by the Company and, concurrently
with or as soon as practicable following the Closing, filed with the Secretary of State of the State
of Florida. The Merger shall become effective upon the date and time of the filing of such
articies of merger with the Secretary of State of the State of Florida, or at such later time as is
specified in the articles of merger {the "Effective Time").

2.4 Articles of Incorporation _and Bylaws; Directors and Officers. Unless
otherwise determined by Parent prior to the Effective Time:

{a) subject to Section 6.5(a), the articles of incorporation of the Surviving
Corporation shall be amended and resialed as of the Effective Time o conform to the articles of
incorporation of Acquisition Sub as in effect immediately prior to the Effective Time until
thereafter changed or amended in accordance with the provisions thereof and applicable law;

{b} subject to Section 6.5(a), the bylaws of the Surviving Corporation shall be
amended and restated as of the Effective Time to conform to the bylaws of Acquisition Sub as in
effect immediately prior fo the Effective Time unfil thereafler changed or amended in
accordance with the provisions thereof and applicable law;

(c) the directors of the Surviving Corporation immedialely after the Effective
Time shall be the respective individuals who are directors of Acquisition Sub immediately prior
to the Effective Time until the earlier of their resignation or removal or until their respective
successors are duly elected and qualified, as the case may be; and

{d) the officers of the Surviving Corporation immediately after the Effective
Time shall be the respective individuals who are officers of the Company immediately prior o
the Effective Time until the earlier of their resignation or removal or until their respective
successors are duly elected and qualified, as the case may be.
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25 LConversion of Shares. . . -

(a) At the Effective Time, by virtue of the Merger and without any further
action on the part of Parent, Acquisition Sub, the Company or any shareholder of the Company:

B any shares of Company Common Stock then held by the
Company or any wholly owned Subsidiary of the Company (or held in the Company's treasury)
shall be canceled and retired and shall cease to exist, and no consideration shall be delivered in
exchange therefor;

(i) any shares of Company Common Stock, if any, then held by
Parent, Acquisition Sub or any other wholly owned Subsidiary of Parent shall be canceled and
retired and shall cease to exist, and no consideration shall be delivered in exchange therefor;

i) except as provided in clauses "(i)" and "(ii)" above and subject {o
Sections 2.5(b} and 2.7, each share of Company Common Stock then outstanding shall be
converted into the right to receive the Per Share Amount (the "Merger Consideration"), without
interest; and

(ivy  each of the shares of the common stock, $0.01 par value per
share, of Acquisition Sub then outstanding shall be converted inio one {1} share of Company
Common Stock,

(b) H, between the daie of this Agreement and the Effective Time, the
outstanding shares of Company Common Siock are changed into a different number or class of
shares by reason of any stock split, division or subdivision of shares, stock dividend, reverse
stock split, consolidation of shares, reclassification, recapitalization or other similar fransaction,
then the Merger Consideration shall be appropriately adjusted to reflect such change or
fransaction.

26 Surrender of Certificates; Stock Transfer Books.

{a) Prior to the Effective Time, Parent shall designate a bank or frust
company reasonably acceplable to the Company to act as agent (the "Paying Agent") for the
holders of shares of Company Common Stock to receive the funds to which holders of such
shares shall become entitled pursuant to Section 2.5. Such funds shall be invested by the
Paying Agent as directed by the Parent or the Surviving Corporation. Earnings from such
investments shall be the sole and exclusive property of Parent and the Surviving Corporation,
and no part of such earnings shall accrue to the benefit of hoiders of shares of Company
Common Stock.

{b) As soon as reasonably practicable after the Effective Time, the Surviving
Corporation shall cause to be mailed to each Person who was, at the Effective Time, a holder of
record of shares of Company Common Stock entitled to receive the Merger Consideration
pursuant to Section 2.5, a form of letter of transmiital (which shall specify that delivery shall be
effected, and risk of loss and title to the certificates evidencing such shares (the "Certificates™)
shall pass, only upon proper delivery of the Certificates to the Paying Agent) and instructions for
use in efiecting the suirender of the Certificates pursuant to such letter of transmittal. Upon
surrender {o the Paying Agent of a Certificate, together with such lefter of transmitial, duly
compleled and validly executed in accordance with the instructions thereto, and such other
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documents as may be required pursuant to such instructions, the holder of such Certificate shall
be entitled to receive in exchange therefor the Merger Consideration for each share of Company
Common Stock formerly evidenced by such Certificate, and such Certificate shall then be
canceled. No interest shall accrue or be paid on the Merger Consideration payable upon the
surrender of any Certificate for the benefit of the holder of such Certificate. If the payment of the
Merger Consideration is {o be made to a Person other than the Person in whose name the
surrendered Certificate formerly evidencing shares of Company Common Stock is registered on
the stock transfer books of the Company, it shall be a condition of payment that the Certificate
so surrendered be endorsed properly or otherwise be in proper form for transfer and that the
Person requesting such payment shall have paid all transfer and other similar Taxes required by
reason of the payment of the Merger Consideration to a Person other than the registered holder
of the Certificate surrendered, or shall have established to the satisfaction of Acquisitioh Sub
that such Taxes either have been paid or are not applicable. Until surrendered as contemplaied
by this Section 2.6{b}, each Certificate shall be deemed, from and after the Effective Time, to
represent only the right 1o receive the Merger Consideration for each share of Company
Common Stock formerly evidenced by such Certificate. If any Certificate shall have been lost,
stolen or destroyed, Parent may, in its discretion and as a condition precedent 1o the payment of
the Merger Consideration for each share of Company Common Stock formerly evidenced by
such Certificate, require the owner of such lost, stolen or destroyed Certificate to provide an
appropriate affidavit and to deliver a bond (in such sum as Parent may reasconably direct) as
indemnily against any claim that may be made against the Paying Agent, Parent or the
Surviving Corporation with respect {o such Certificate.

(¢} At any time following the sixth (6") month after the Effective Time, the
Surviving Corporation shall be entitled to require the Paying Agent to deliver to it any funds
which had been made available to the Paying Agent and not disbursed to holders of shares of
Company Common Stock {including, without limitation, all interest and other income received by
the Paying Agent in respect of all funds made available to it), and, thereafter, such hoiders shall
be entitled to ook to the Surviving Corporation (subject to abandoned property, escheat and
other similar laws) only as general creditors thereof with respect to any Merger Consideration
that may be payable upon due surrender of the Certificates held by them. Notwithstanding the
foregoing, none of the Surviving Corporation, Parent or the Paying Agent shall be liable to any
holder of a share of Company Common Stock for any Merger Consideration delivered in respect
of such share to a public official pursuant to any abandoned property, escheat or other similar
law. If any Certificates shall not have been surrendered prior to five (5) years after the Effective
Time (or immediately prior to such earlier date on which any Merger Consideration in respect of
such Certificate would otherwise escheat fo or become the property of any Governmental
Body), any amounts payable in respect of such Certificate shall, tc the extent permiited by
applicable law, become the property of the Surviving Corporation, free and clear of all claims or
interest of any Person previously entitled thereto.

{c} At the close of business on the day of the Effective Time, the stock
transfer books of the Company with respect {0 the shares of Company Common Stock shall be
closed and thereafter there shall be no further registration of transfers of shares of Company
Common Stock on the records of the Company. From and after the Effective Time, the holders
of shares of Company Commeon Stock cutstanding immediately prior to the Effective Time shall
cease to have any rights with respect to such shares except as otherwise provided herein or by
applicable Law.
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{e) Each of the Surviving Corporation, Parent and Acquisition Sub shall be
entitled to deduct and withhold {or cause the Paying Agent to deduct and withhold) from the
consideration otherwise payable in the Merger to any holder of shares of Company Common
Stock such amounts as it is required to deduct and withhold with respect to Taxes. To the extent
that amounts are so withheld, such withheld amounts shall be treated for ali purposes of this
Agreement as having been paid to the holder of the shares of Company Common Stock in
respect of which such deduction and withhelding was made.

2.7 No Dissenters’ Rights. Pursuant to Section 607.1302(4) of the FBCA, no
shareholder of the Company shall be entitled to exercise dissenters’ rights under Sections
607.1301-1302 and 607.1320 of the FBCA as a result of the transactions contemplated by this
Agreement, including the Offer and the Merger.

28 Further Action. If, at any time after the Effective Time, any further action is
determined by Parent to be reasonably necessary or desirable to carry out the purposes of this
Agreement or fo vest the Surviving Corporation with full right, title and possession of and {o ali
rights and property of Acquisition Sub and the Company, the officers and directors of the
Surviving Corporation and Parent shall be fully authorized (in the name of Acquisition Sub, in
the name of the Company and otherwise)} to take such action.

Section 3: REPRESENTATIONS AND WARRANTIES OF THE COMPANY

Except as set forth in the Company Disclosure Letter (it being acknowledged that
disclosure in the Company Disclosure Letter with respect to any particular Section of the
Agreement shall be deemed disclosure with respect to another Section of the Agreement only if
the applicability of such disclosure to the subject matter of such other Section is reasonably
clear on its face), knowing that Parent and Acquisition Sub rely thereon, the Company
represents and warrants to Parent and Acquisition Sub that all of the statements contained in
this Section 3 are true and complete as of the date of this Agreement, and will be true and
complete as of the expiration date of the Offer as though made at such time and as of the
Effective Time as though made at the Effective Time.

3.1 Organization. Each of the Company and its Subsidiaries is a corporation,
company or limited liability company, as applicable, duly organized, validly existing and in good
standing under the Law of the jurisdiction of its formation. Each of the Company and its
Subsidiaries possesses the full corporate, company or limited liability company power and
authority to own its Assets and to conduct its business as and where presently conducted.
Each of the Company and its Subsidiaries is duly qualified or registered to do business in each
jurisdiction where such qualification or registration is required by applicable Law, except where
the failure to be so qualified or registered would not have a Material Adverse Effect. Except as
set forth in Section 3.1 of the Company Disciosure Letter, the Company has no Subsidiaries and
does not own any securities of any corporation or any other interest in any Person. Neither the
Company nor any of its Subsidiaries has any predecessors other than as set forth in Section 3.1
of the Company Disclosure Letter. Section 3.1 of the Company Disclosure Leiter states, for
each of the Company and its Subsidiaries (a) its exact legal name; (b) its corporate business
form and jurisdiction and date of formation; (c) its federal employer identification number; {d) its
headquarters address, telephone number and facsimile number; {e) its directors and officers,
indicating all current titie(s) of each individuai; (f) all fictitious, assumed or other names of any
type that are registered or used by it or under which it has done business at any time since such
company's date of incorporation or formation; and (g} any name changes, recapitalizations,
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mergers, reorganizations or similar events since ifs date of incorporation or formation. None of
the Acquired Companies has agreed or is obligated to make, or is bound by any Coniract under
which it may become obligated to make, any future equity or similar investment in or capital
coniribution fto any other Person. Accurate and compiete copies of articles or ceriificates of
incorporation, bylaws and other organization and related documents, each as amended o date,
and all Contracts relating fo the acquisition of each of the Acguired Companies have been
delivered io Parent. Accurate and complete copies of articles or certificates of incorporation,
bylaws and other organization and related documents, each as amended to date, of the
Company's Subsidiaries have been made available {o Parent.

3.2 Capital Stock and Ownership. , - -

{a) As of February 3, 2003, the authorized capital stock of the Company
consists of: (i) 50,000,000 shares of Company Common Stock, of which 15,501,523 shares
were issued and outstanding and of which no shares were held by the Company in its treasury:
and (i) 5,000,000 shares of preferred stock, par value $0.01 per share, of which no shares were
designated, issued, outstanding or held by the Company in its treasury. The Company is the
sole record and beneficial owner of all of the shares of capital stock or other equity interest of
each of its Subsidiaries and of 109,700 shares of common stock of Onvia.com, Inc., and the
Company has good and marketable title to all such shares or other equity interest, free and
clear of any Encumbrances. There are no shares of Company Common Stock heid by any of
the Company's Subsidiaries. Except as set forth in Section 3.2{a) of the Company Disclosure
Letter and except in respect of the Company Options: (i} none of the outstanding shares of
Company Common Stock is entitled or subject to any preemptive right, right of participation,
right of maintenance or any similar right; (i) none of the outstanding shares of Comipany
Common Stock is subject to any right of first refusal in favor of the Company; and (iii} there is no
Contract to which the Company or the Company's Subsidiaries is a party or by the Company or
any of the Company's Subsidiaries or any of their business or Assets is bound relating to the
voting or registration of, or restricting any Person from purchasing, selling, pledging or otherwise
disposing of (or granting any option or similar right with respect to), any shares of Company
Common Stock. None of the Company or the Company’s Subsidiaries is under any obligation,
or is bound by any Contract pursuant to which it may become obligated, to repurchase, redeem
or otherwise acquire any outstanding shares of Company Common Stock. Except as set forth
in Section 3.2(a) of the Company Disclosure Letter, since January 1, 2002, the Company has
not repurchased, redeemed or otherwise acquired any shares of Company Common Stock.

(b} As of February 3, 2003: (i} 2,331,821 shares of Company Common Sfock
are subject to issuance pursuant to the exercise of ouistanding options {not including shares
subject to issuance pursuant to the Company's 1887 Employee Stock Purchase Plan); (i) up to
1,200,000 shares of Company Common Siock are subiect fo issuance pursuant to the
Company's 1997 Employee Stock Purchase Plan; and (ili) 886,397 shares of Company
Commeon Stock are reserved for future grants of options pursuant fo the Company's 1997
Employee Incentive Compensation Plan (the plans referenced in clauses (i} and (i} above are
collectively referred to herein as the "Company's Stock Option Plans"). {Stock options granied
by the Company pursuant fo the Company's Siock Opiion Plans and non-plan grants are
referred to in this Agreement as "Company Oplions.") Section 3.2(b) of the Company
Disclosure Letler sets forth the following information with respect to each Company Option
outstanding as of the date of this Agreement: (i) the particular plan pursuant to which such
Company Option was granted (or whether such option was a non-plan grant} and whether such
Company Option is an Incentive Siock Option under Section 422 of the Code; (ii} the name of
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the opftionee; {jii) the number of shares of Company Stock subject to such Company Cption; (iv)
the exercise price of such Company Option; (v) the date on which such Company Option was
granted; {vi) the applicable vesting schedules, and the extent to which such Company Option is
vested and exercisable as of the date set forth in the Company Disclosure Letter; and (vii) the
date on which such Company Option expires. The Company has no plans or arrangements for
the issuance of stock options other than the Company Stock Option Plans. The Company has
delivered to Parent and Acquisition Sub accurate and complete copies of all stock option plans
pursuant io which Company has granted currently outstanding stock options, could have
granted stock options since January 1, 1997 or currently can grant stock options, and the forms
of all stock option agreements evidencing such options.

{c} Except for the Company Options, there is no: (i) outstanding subscription,
aption, call, warrant or right (whether or not currently exercisable} to acquire any shares of the
capital stock or other securities of Company {or any of the Company's Subsidiaries); (i)
outstanding security, instrument or obligation that is or may become converiible into or
exchangeable for any shares of the capital stock or other securities of Company {or any of the
Company's Subsidiaries); or (iif) stockholder rights pian {or similar plan commonly referred to as
a "poison pill"} or Contract under which Company {or any of the Company's Subsidiaries) is or
may become obligated to sell or otherwise issue any shares of its capital stock or any other
securities. All of the issued and outstanding shares of capital stock of each of the Company and
the Company's Subsidiaries have been duly authorized and validly issued, and are fully paid
and nonassessable, with no lability atfaching to the ownership thereof. Al issuances and
granis of ali outstanding Company Options, and all offerings, sales and issuances by the
Company and each of the Company's Subsidiaries of any shares of capital stock, including the
Company Common Stock, were conducted in compliance with ail applicable Law and all
requirements sef forth in all applicable Contracts.

{(d) The Company has suspended the issuance of purchase rights pursuant
io the 1897 Employee Stock Purchase Plan effective as of February 1, 2603.

(e) Al repurchases of the Company Common Stock by the Acquired
Companies have been made in compliance with Rule 10b-18 promulgated under the Exchange
Act and, since August 22, 2002, in compliance with the provisions of Rule 10b-5-1(c) of the
Exchange Act.

3.3 Financial and Corporate Records. The books of account, minuie books, stock
and membership interest record books and other similar records of the Company and iis
Subsidiaries are complete and correct in all material respecis and have been maintained in
accordance with sound business practices and the reguirements of Section 13(b)}2) of the
Exchange Act, including an adeguate system of internal controls. Section 3.3 of the Company
Disclosure Letter is an accurate and complete list of all bank accounts, other accounts,
certificates of deposit, marketable securities, other investments, safe deposit boxss, lock boxes
and safes of each of the Acquired Companies, and the names of ali officers, employees or other
individuals who have access thereto or are authorized to make withdrawals therefrom or
dispositions thereof.

12

08C079.85060/1 1180107 v8



3.4 Compliance with Law. The operations of each of the Acquired Companies, the
conduct of the business of each of the Acquired Companies, as and where such business has
been or presently is conducted, and the ownership, possession and use of the Assets of each of
the Acguired Companies have complied and currently do comply with all applicable Laws,
including without limitation, SOX. From January 1, 2001 through the date of this Agreement,
none of the Company or its Subsidiaries has received any nolice from any Governmental Body
regarding any actual or possible material violation of, or failure to comply in any material respect
with, any Law.

3.5 SEC Filings.

{a) The Company has made available to Parent and Acquisition Sub
accurate and complete copies of all registration statements, definitive proxy statements and
other statements, reports, scheduies, forms and other documents {and all amendments or
supplements thereto) filed by Company with the SEC since January 31, 2000 {the "Company
SEC Documents"). All statements, reports, schedules, forms and other documents required to
have been filed by Company with the SEC since January 31, 2000 have been so filed and in a
timely manner. As of the time it was filed with the SEC (or, if amended, supplemented or
superseded by a filing prior to the date of this Agreement, then on the date of such filing): (i)
each of the Company SEC Documents complied in all material respects with the applicable
requirements of the Securities Act or the Exchange Act (as the case may be) Including, without
limitation, with the provisions of SOX; and (ii) none of the Company SEC Documents contained
any untrue statement of a material fact or omitted to state a material fact required to be stated
therein or necessary in order o make the statements therein, in the light of the circumstances
under which they were made, not misieading.

(b} The consclidated financial statements (including any related notes)
contained in the Company SEC Documents: (i) when filed, complied as to form in all material
respects with the published rules and reguiations of the SEC applicable thereio; (i) when filed,
were prepared in accordance with GAAP {except as may bs indicated in the notes to such
financial statements or, in the case of unaudited statements, as permitted by Form 10-Q of the
SEC, and except that the unaudited financial statements may not contain footnotes and are
subject o normal and recurring year-end adjustments), and (iii} fairly present in all material
respecis the consolidated financial position of Company as of the respective dates thereof and
the consolidated resuits of operations and cash flows of Company for the periods covered
thereby. The unaudited consolidated balance sheet of the Company and ifs Subsidiaries as of
September 30, 2002 included in the Company's Quarterly Report for the guarter ended
September 30, 2002 is sometimes referred to as the "Latest Balance Sheet".

{c Prior fo the Offer Closing Bate, the Company has and will have in place
the "disclosure controls and procedures” (as defined in Rules 13a-14(c} and 15d-14{c) of the
Exchange Act) required in order for the Chief Executive Officer and Chief Financial Officer of the
Company to engage in the review and evalualion process mandated by the Exchange Act,
which shall have been delivered to Parent. The Company's “"disclosure controls and
procedures” are reasonably designed to ensure that all information (both financial and non-
financial) regquired to be disclosed by the Company in the reports that it files or submits under
the Exchange Act is recorded, processed, summarized and reporied within the time periods
specified in the rules and forms of the SEC, and that all such information is accumulated and
communicated to the Company's management as appropriate o allow timely decisions
regarding required disclosure and to make the certifications of the Chiel Executive Officer and
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Chief Financial Officer of the Company required under the Exchange Act with respect to such
reports.

3.6 Assets. Each of the Company and its Subsidiaries has good and marketable
title to all of its respective Assets reflected on the Latest Balance Sheet (other than Asseis
disposed of in the ordinary course of business since the date of the Latest Balance Sheet) and
has the right to transfer all rights, title and interest in such Assets, free and clear of any
Encumbrance other than (i) Encumbrances set forth in the Latest Balance Sheet or otherwise
disclosed in the Company SEC Reports, {ii) Permitted Encumbrances, or {iii) Encumbrances set
forth in Section 3.6 of the Company Disclosure Lelter. Each of the Acquired Companies has all
material Assets necessary fo operate, or which are material to the operation of, its respective
business as currently conducted.

3.7  Obligations. As of the date of this Agreement, except as set forth in Section 3.7
of the Company Disclosure Letter, neither the Company nor any of its Subsidiaries has any
Obligations of a fype required by GAAP to be reflected on a consolidated balance sheet of the
Company or in the notes thereto other than (i) Obligations reflected on the Latest Bajance Sheset
or in the notes thereto, and (i) Obligations incurred since the date of the Latest Balance Sheet
and not in breach of any of the representations and warranties made in Section 3.8. None of
the Obligations of any of the Acquired Companies are guaranteed by any Person.

38 Operations Since September 30, 2002. Except as set forth in Section 3.8 of
the Company Disclosure Letter, from September 30, 2002 and on or prior to the date of this
Agreement;

{a) No event has occurred, and no circumstance has arisen, that alone or in
combination with any other events or circumstances, had or would reasonably be expected to
have a Material Adverse Effect;

(b} None of the Acquired Companies has incurred any Obligation, acquired
or disposed of any business or Asseis, or entered into any Contract (other than customer
Contracts) or other transaction, involving an amount exceeding $200,000 in any single case or
$500,000 in the aggregate;

{c) Except as set forth in Section 3.8(c) of the Company Disclosure Letter,
none of the Acquired Companies has sold, issued or granted, or authorized the issuance of,
(A} any capital stock or other security {except for Company Common Stock issued upon the
exercise of outstanding Company Options), (B) any option, warrant or right to acquire any
capital stock or any other security (except for Company Options described in Section 3.2(b) of
the Company Disclosure Letter) or (C) any instrument convertible info or exchangeable for any
capital stock or cther security;

{d} Except as set forth in Section 3.8(d) of the Company Disclosure Letter,
neither the Company nor any of its Subsidiaries has: (i) entered into a Specified Contract,
except in the ordinary course of business and consistent with past practices, (i) adopted or
entered into any new Employee Benefit Plan, or modified or waived any right under any existing
Employee Benefit Plan or any Contract or award under any existing Employee Benefif Pian,
except for such modification or waiver effected to comply with Law or otherwise in the ordinary
course of business and consistent with past practices, (i) participated in any merger,
consolidation, reorganization, share exchange, business combination, recapitalization,
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reclassification of shares, stock split, reverse stock split or similar transaction, (iv) acqguired the
business or any buik assets of any other Person, {v} completely or partially liguidated or
dissolved, (vi) terminated any part of their respective material businesses, {vii) changed any of
their methods of accounting or accounting practices in any respect, (viii} made any material Tax
election, or {ix} commenced or settled any Proceeding.

{e)} Except as set forth in Section 3.8(e) of the Company Disclosure Letter,
neither the Company nor any of ifs Subsidiaries has: {i} redeemed, retired or purchased, or
created, sold, granted or issued any capital stock or other security, any oplions, warmanis or
other Contracts or Contract Rights with respect to, any shares of capital siock or other
securities, or created, sold, granted or issued any stock options, stock appreciation rights,
phantom shares or other similar rights {except for Company Options described in Section 3.2(b)
of the Company Disclosure Letter, and the issuance of Company Commeon Stock upon the valid
exercise of Company Optlions); (if} declared, accrued, set aside or paid any dividend or made
any distribution with respect to any shares of capital stock; (lii) formed any subsidiary or
acquired any equity or other interest in any Person; {iv} amended their respecitive articles or
ceriificates of incorporation or formation, bylaws or other organization documents; {v) bought,
sold or engaged in any other transaction involving capital stock of Parent, other securities of
Parent or any equily interests in Parent, other than the Merger, or {vi} entered inic any Coniract
that commits or committed any of them fo take any action or omit to take any action that would
constilute a breach of any of the provisions of this Agreement.

3.9 Accounts Receivable. All Accounis Receivable of each of the Acguired
Companies arose in the ordinary course of business and are proper and valid accounts
receivable. There are no refunds, discounts, rights of sefoff or assignment affecting any such
Accounts Receivable. Proper amounts of deferred revenues appear on the books and records
of each of the Acquired Companies, in accordance with GAAP, with respect to all of the
Acquired Companies’ (a) billed but unearmed Accounts Receivable; (b) previously billed and
collected Accounts Receivable still uneamed; and (¢) uneamed customer deposits.

3.10 Tangible Property. All material Tangible Property of each of the Acquired
Companies, wherever located, is, in the aggregate, (i} suitable, in all material respects, for the
uses for which it is employed and (i} in satisfactory operating condition in all material respects
{except for ordinary wear and tear).

3.1t Real Property. MNone of the Acquired Companies owns or has ever owned any
Real Property. Section 3.11 of the Company Disclosure Letter is a list of all Real Property
leased by any of the Acquired Companies ("Company Real Property"), showing location and, as
applicable, rental cost and landlord. All of the Company Real Property is structurally sound and
in good condition, ordinary wear and tear excepted, and is sufficient, in all material respects, for
the current operations of the Acquired Companies. Except as specifically disclosed in the
Company SEC Documents, the occupancy, possession, maintenance and use of the Company
Real Property Is not in violation of, or breach or default under, any Confract or Law and no
notice or threat from any lessor, Governmental Body or other Person has been received by any
of the Acquired Companies or served upon any such Company Real Properiy claiming any
violation of, or breach, defauilt or liability under, any Contract or Law or requiring or calling
altention to the need for any work, repairs, construction, aiteration, installations or
environmential remediation. Certificates of occupancy have been issued for the Company Real
Property. and no additional certificates of occupancy, licenses or other Permits are required for
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the current use or operation of the Company Real Properly, except where the failure to have
any such permits would not reasonably be expected {o have a Material Adverse Effect.

3.12 Environmental. The Company and its Subsidiaries are in compliance, in all
material respects, with applicable Environmental Laws (as defined below), including, without
limitation, holding all material permits and authorizations required pursuant to such laws for the
ownership and operation of its business as currently conducted and compliance, in all material
respects, with the terms thereof, and the Company has no knowledge of any facts or
circumstances that would prevent, interfere with, or materially increase the cost of maintaining
such compliance in the future, Neither the Company nor any of its Subsidiaries has (i) placed,
held, located, released, fransported or disposed of any Hazardous Substance on, under, from or
at any of the Company Real Property other than in a manner that would not require remediation
pursuant fo applicable Environmental Laws, (ii) any knowledge of the presence of any
Hazardous Substances that have been released info the environment on, under or at any of the
Company Real Property other than that which would not require remediation pursuant fo
Environmental Laws, or (i} received any written notice (A) of any material viclation of any
Environmental Laws that has not been resolved, (B) of the institution or pendency of any
material suit, action, claim, proceeding or investigation by any Governmental Body or any third
party in connection with any such violation, (C) requiring the response to or remediation of a
release of Hazardous Substances at or arising from any of the Company Real Property. (D)
alleging non-compliance by the Company or any of its Subsidiaries with the terms of any Permit
required under any Environmental Laws in any manner reasonably likely to require material
expenditures or o result in material liability or (E} demanding payment of a material amount for
response {o or remediation of a release of Hazardous Substances at or arising from any of the
Company Real Property. To the knowledge of the Company, there are no past or present facis
or circumstances that could reasonably be expected to form the basis of any Proceeding
relating to the violation of Environmental Laws against the Company or any of its Subsidiaries,
except where such Proceeding, if made, would nof have a Material Adverse Effect. The
Company has provided o Parent ail material assessments, reporis, data, results of
investigations or audits, and other material information that is in the possession of or reasonably
available to the Company regarding environmental matters pertaining to or the environmental
condition of the business of the Company and its Subsidiaries, or the compliance (or
noncompliance) by the Company or any of its Subsidiaries with any Environmentiat Laws.

3.13 Software and Other Infangibies. . -

(a) Section 3.13(a) of the Company Disclosure Letter contains an accurale
and complete list and description of all {i) Software owned, purported 1o be owned, developed or
under development by any of the Acquired Companies {("Owned Company Software”); (if)
material Software which is licensed, marketed, supported, maintained or used by the Acquired
Companies {(other than the Owned Company Software); and (i} all material names, material
corporate names, material fictitious names, material trade names, material {rademarks, material
trademark applications, material service marks, material service mark applications, material
brand names, material product names, and material slogans, material patents, material patent
applications, material copyrights, material copyright applications, material designs and material
logos owned, marketed, licensed, supported, maintained, used or under development by the
Company and its Subsidiaries (such Software and Intangibles described in subsections (i), {ii)
and {ili) above collectively referred to herein as the "Company Intangibles"}, and, in the case of
Owned Company Software, a product description, the language in which it is written, and the
type of hardware platform{s) on which it runs. Except as set forth in Section 3.13(a) of the
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Company Disclosure Letter, no other Software or Intangibles {other than trade secreis and
know-how) are used in a material manner to operate the business of any of the Acquired
Companies. ~

{) Each of the Acquired Companies has good and valid title to, and has the
full right to use, all of the Company Intangibles owned, purported to be owned, developed or
under development by any of the Acquired Companies (collectively, "Owned Company
Intangibles™}, and the full right to use all other Company Intangibles, in each case free and clear
of any Encumbrance. Except as set forth in Section 3,13(h) of the Company Disclosure Leiter,
no rights of any third party are necessary to market, license, sell, modify, update, and/or create
derivative works for the Owned Company intangibles.

{c) Except as set forth in Section 3.13(c) of the Company Disclosure Letter,
(i} all of the Owned Company Intangibles were created as a work for hire (as defined under U.S.
copyright law) by regular full time employees of the Acquired Companies or (i} to the extent that
any author or developer of the Acquired Companies was not a regular full-time employee of the
Acquired Companies at the time such Person contributed o any Owned Company Intangibles,
such author or developer has irrevocably assigned to the Company in writing all copyrights and
other proprietary rights in such Person's work with respect fo such Owned Company
intangibles, except in the case of clauses (i) and (i} above where the failure to s0 create or
assign, individually or in the aggregate, would not reasonably be expected to have a Material
Adverse Effect.

() With respect io the Owned Company Software (i) the Acquired
Companies maintain machine-readable master-reproducible copies, socurce code listings,
technical documentation and user manuals for the most current releases or versions thereof and
for all earlier releases or versions thereof currently being supporied by them; (i) in each case,
the machine-readable copy substantially conforms to the corresponding source code listing;
(iii} it is written in the language set forth in Section 3.13(a) of the Company Disclosure Letter for
use on the hardware set forth in Section 3.13(a} of the Company Disclosure Letter or with
standard operating systerns; (iv} it can be reasonably maintained and modified by reasonably
competent programmers familiar with such language, hardware and operating systems; and (v)
in each case, it operates in accordance with the user manual therefor without material operating
defects.

{e) {i} None of the Owned Company Intangibles and, to the knowledge of the
Company, none of the other Company Intangibles (excluding Commercially Available Software}
or their respective past or current uses, including the preparation, distribution, marketing or
licensing thereof, has violated or infringed upon, or is violating or infringing upon, any Software,
technology, patent, copyright, trade secret or other Intangible of any Person; (ii) none of the
Owned Company Intangibles and, to the knowledge of the Company, no other Company
infangibles (excluding Commercially Available Software) is subject to any Judgment; {iii} no
Proceeding is pending or, to the knowledge of the Company, is threatened, nor has any claim or
demand been made, which challenges or challenged the legality, validity, enforceability, use or,
as applicable, exclusive ownership by the Company of any of the Owned Company Intangibles;
and (iv} to the knowledge of the Company, no Person is violating or infringing upon, or has
vidlated or infringed dpon at any time, any of the Company Intangibles {excluding Commercially
Available Software),
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i Each of the Acquired Companies has faken commercially reasonable
steps (in accordance with Software and data processing industry standards) to maintain the
confidentiality of all trade secrets and copyrights with respect to the Company Intangibles.
Except as set forth in Section 3.13(f) of the Company Disclosure Letter, none of the Acguired
Companies has disclosed or delivered to any escrow agent or o any other Person, or permitied
the disclosure to any escrow agerd or 1o any other Person of, the source code {or any aspect or
portion thereof} for or relating to any past, present or future product of any of the Acquired
Companies.

(@ Any license, sublicense or other Coniract covering or relating to any
Company Intangible is legal, valid, binding, enforceable and in full force and effect and upon
consummation of the transactions contemplated hereby, will continue to be legal, valid, binding,
enforceable and in full force and effect on {erms identical to those in effect immediately prior to
the consummation of the transactions contemplated hereby, except where the failure to be in full
force and effect, individually or in the aggregate, would not reasonably be expected to have a
Material Adverse Effect. None of the Acquired Companies is in breach of or default under any
license, sublicense or other Coniract covering or refating to any Company Intangible or has
periormed any act or omitted to perform any act which, with notice or lapse of time or both, will
become or resull in a material viclation, breach or default thereunder, except in each case for
those breaches or defaults which, individually or in the aggregate, would not reasonably be
expecied {o have a Maierial Adverse Effect. No Proceeding is pending o, to the knowledge of
the Company, is being or has been threatened nor has any claim or demand been made, which
challenges the legality, validity, enforceabilly or ownership of any license, sublicense or other
Contract covering or relating to any Company Intangible.

{h) None of the Software or other Intangibles listed or required to be listed in
Sectson 3.13(a)} of the Company Disclosure Letter is owned by or registered in the name of any
current or former owner, sharehoider, member, partner, direclor, executive, officer, employee,
salesman, agent, customer, representative or confractor of any of the Acquired Companies (or
any of their respective affiliates or predecessors) nor does any such Person have any interest
therein or right thereto, including the right to royalty payments.

£} Except with respect to demonstration or trial copies, no portion of any
Company Intangibles, including, to the Company's knowledge, any Commergially Available
Software, contains any "back door,” "time bomb,"” "Trojan horse," "worm,"” "drop dead device,”
"virus" or other software routines or hardware components designed to permit unauthorized
access of to disable or erase software, hardware, or data without the consent of the user.

H Set forth in Section 3.13(}) of the Company Disclosure Letler are all
Internet domain names related to the businesses of the Acquired Companies ("Domain
Names"). An Acquired Company is the only registrant with respect {o each of the Domain
Names, and all registrations of Domain Names are in good standing until such dates as set forth
in Section 3.13(j) of the Company Disclosure Letter. No action has been taken or is pending to
challenge rights fo, suspend, cancel or disable any Domain Name, registration therefor or the
right of any Acquired Company to use its Domain Names. Each of the Acquired Companies has
ail right, titte and interest in and to, and rights to use on the Internet and otherwise as a
trademark and trade name, its Domain Names.

{k) Thers is no governmental prohibition or restriction on the use of any of
the Company intangibles in any jurisdiction in which the Acquired Companies conduct business
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or an the export or import of any of the Company Intangibles from or to any jurisdiction in which
the Acquired Companies conduct business.

D Each of the Acquired Companies is the sole owner of, and has good and
marketable title to, and all right, file and interest in and to all material databases related to its
business, free and clear of any Encumbrance (other than Permitted Encumbrances). No
Person other than the Acquired Companies has any right or interest of any kind or nature in or
to such databases. No Person (A) is violating or infringing upon, or has violated or infringed
upon at any time, any right of the Acguired Companies in or to such databases; or (B) is
breaching or has breached at any time any duty or obligation owed to the Acquired Companies
in respect of such databases. All licenses referred to in Section 3.13 of the Company
Disclosure Letter are in full force and effect and neither the Acquired Companies nor the other
party thereto is in default of its obligations thereunder. Neither the past nor current use of any
such database or the information contained therein in the business of the Acquired Companies
{A) has violated or infringed upon, or is violating or infringing upon, the rights of any Person or
(B} breaches any duty or obligation owed fo any Person or (C) violates the privacy or any Law
relating fo the privacy of any Person.

{m) Since its respective inception, neither the Company nor, to the knowledge
of the Company, any of the Acquired Companies, nor any respective affiliate thereof, has
exporied or re-exported, direclly or indirectly (including via remote access) any part of any
Owned Company Intangible to any country to which a license is required under the laws,
administrative regulations, and executive orders relating o the control of imports and exports of
commodities and technical data, use and remote use of Software and related property, and
registration of customer agreements, including the Export Administration Regulations of the U.S.
Department of Commerce, the International Traffic in Arms Regulations of the U.S. Department
of Siate, and the Enhanced Proliferation Control Initiative in the U.S. without first obtaining all
applicable licenses.

(n} Except as set forth in Section 3.13(n) of the Company Disclosure Letter,
there are no linking, hyperlinking, deep-linking, framing, or other means or method by which a
Company Web Site visitor may move or transfer directly from any Company Web Site {o another
Web site or view or access ancther Web site from this Company Web Site.

3.14 Contracts. The Company has made available to Parent copies of all of the
following types of Contracts to which any of the Acquired Companies is a party or by which any
of the Acquired Companies is bound as of the date of the Agreement (collectively, the
"Specified Confracts”), grouped into the following cailegories: (a) Software license, remote
processing, time sharing, and Software maintenance Contracts, service Contracts and other
customer Contracts; (b) Contracts for the purchase, license, lease and/or maintenance of any
Software other than Commerclally Available Software; {c) Contracts for the purchase or jease of
Real Property or otherwise concerning Real Property owned or used by any of the Acquired
Companies; (d) loan agreements, mortgages, notes, and guarantees and other financing
Contracts; (e) employment, consulting and sales representative Contracts {excluding Coniracts
which constitute Employee Benefit Plans listed in Section 3,16 of the Company Disclosure
Letter, and excluding oral Confracis with employees for "at will* employment); () Contracts
under which any rights in andfor ownership of any Software product, technology or other
Intangible of any of the Acquired Companies, or any prior version thereof, or any part of the
customer base, business or Assets of any of the Acquired Cornpanies, or any shares or other
ownership interests in any of the Acquired Companies {or any of their predecessors) was
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acquired; and (g) other material Contracts, including Contracts for the purchase, lease and/or
maintenance of computer equipment and other equipment, Contracts for the purchase, license,
lease and/or maintenance of Software and Commercially Available Software under which any of
the Acquired Companies is the purchaser, licensee, lessee or user and consuiting and sales
representative and other supplier Contracts {excluding Contracts which constitute insurance
Policies and exciuding this Agreement and all other Contracts entered into between any of the
Acquired Companies and Parent, or among any of the Acquired Companies, Parent and other
parties in connection herewith), in each case where the Contract requires payments in excess of
$100,000. As of the date of this Agreement, with respect to each of the Contracis to which any
of the Acquired Companies is a party or is bound, none of the Acquired Companies is in default
thereunder, nor would be in default thereunder with the passage of lime, the giving of notice, or
both, and, to the knowledge of the Company, none of the other parties to any Specified Contract
is in default thereunder or would be in default thereunder with the passage of time, the giving of
notice or both, except in each case for those defaults which, individually or in the aggregate,
would not reasonably be expected to have a Material Adverse Effect. Each Contract to which
any of the Acquired Companies is a party or is bound, is in full force and effect in accordance
with its terms, except where the failure of any or all of such Contracts to be in full force and
effect, individually or in the aggregate, would not reasonably be excepted to have a Material
Adverse Effect. '

315 Employees and independent Contractors. The Company has delivered {o
Parent a list of all of the employees of the Company and its Subsidiaries as of the date of this
Agreement, and as of such date (a) their titles or responsibilities; (b} their social security
numbers and principal residence address; {(c} the dates of hire; (d) their current salarles or
wages and all bonuses, commissions and incentives paid at any time during the past twelve
months; (e) their last compensation changes and the dates on which such changes were made;
(f) any specific bonus, commission or incentive plans or agreements for or with them; and (g}
any oulstanding loans or advances made to them. The Company has delivered o Parent a list
of all sales representatives and independent contractors engaged by the Acquired Companies
and (a) their tax identification numbers and state or country of residence; (b) their payment
arrangements; and {c) brief description of their jobs or projects currently in progress. Except as
limited by any employment Coniracts and except for any limitations of general application which
may be imposed under applicable employment Laws, each of the Acquired Companies has the
right to terminate the employment of each of its employees at will and to terminate the
engagement of any of its independent contractors without payment to such employee or
independent contractor other than for services rendered through termination and without
incurring any penalty or liability other than liability for severance pay in accordance with such
company's disclosed severance pay policy. Each of the Acquired Companies is in compliance
in all material respects with all Laws respecting employment practices. None of the Acguired
Companies is a party to or bound by any union or collective bargaining Contract, nor is any such
Contract currently in effect or being negotiated by or on behalf of any of the Acquired
Companies. Since its respective inception, neither the Company nor, to the knowledge of the
Company, any of the Acquired Companies has experienced any labor problem that was or is
material to it. The Acquired Companies' relations with their employees are currently, in the
aggregale, on a good and normal basis. Except as set forth in Section 3.15 of the Company
Disclosure Letter, each of the Acquired Companies’ current and past employees has signed an
employee agreement which contains restrictive covenanis substantially in the form attached fo
Section 3.15 of the Company Disclosure Letter. Except as set forth in Section 3.15 of the
Company Disclosure Letter, each of the Company’s current and past contractors has signed
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agreemenis with the Acguired Companies containing reslrictions that adequately protect the
proprietary and confidential information of the Acquired Companies and vest in the Acquired
Companies the full ownership of items developed by such contraclor, except where the failure to
sign such agreements, individually or in the aggregate, would notf reasonably be expectad fo
have a Material Adverse Effect. There are no controversies pending or, to the knowledge of the
Company, threatened between the Company or its Subsidiaries and any of their respective
employees, except for such controversies which have not had and could not reasonably be
expected {o have, individually or in the aggregate, a Material Adverse Effect. As of the date of
this Agreement, none of the Acquired Companies is engaged in any unfair labor practice of any
nature. From January 1, 2002 through the date of this Agreement, there has not been any
stowdown, work stoppage, labor dispute or union organizing activity, or any similar activity or
dispute, affecting any of the Acquired Companies or any of their employees. As of the date of
this Agreement, there is not now pending, and to the knowledge of the Company, nc Person
has threatened fo commence, any such slowdown, work stoppage, labor dispute or union
arganizing activity or any similar activity or dispute.

3.16 Emplovee Benefit Plans. Section 3.18 of the Company Disclosure Letter sets
forth an accurate and complete list of all Employee Benefit Plans of the Acquired Companies
and their ERISA Affiliates in effect as of the date hereof (collectively referred o as "Company's
Employee Benefit Plans"). Except as set forth in Section 3.16 of the Company Disclosure
Letter, neither the Acquired Companies nor any of their ERISA Affiliates has, as of the date
hereof, (a) established, maintained or contributed to (or had the obligation to contribute to) any
Employee Benefit Plans, (b) proposed any Employee Benefit Plans which it plans o establish or
maintain or to which it plans to contribute, or {c) proposed any changes o any Empiovee Benefit
Plans now in effect. Accurate and complete copies and descriptions of all of the Acquired
Companies’ Employee Benefit Plans, all employees affected or covered by such Employee
Benefit Plans, and all liabilities and obligations thereunder have been delivered to Parent and
Acquisition Sub. If permitted and/or required by applicable Law, the Acquired Companies have
properly submitted all of such Employee Benefit Plans in good faith to the Infernal Revenue
Service (the "IRS"} for its approval within the time prescribed therefor under applicable federal
reguiations. Favorable letters of determination of such tax-qualified status from the IRS have
been delivered to Parent and Acquisition Sub. With respect to Acquired Companies’ Employee
Benefit Plans, the Acquired Companies will have made, on or before the Closing Date, all
payments required to be made by them on or before the Closing Date and will have accrued (in
accordance with GAAP) as of the Closing Date all payments due but not yet payable as of the
Closing Date, so there will not have been, nor will there be, any Accumulated Funding
Deficiencies (as defined in ERISA or the Code)} or waivers of such deficiencies. The Acquired
Companies have delivered to Parent and Acquisition Sub an accurate and complete copy of the
most current Form 5500 and any other form or filing required to be submitted to any
Governmental Body with regard o any of Acgquired Companies' Employee Benefit Plans and the
most current actuarial report with regard fo any of Acquired Companies' Employee Benefit
Plans. Except as set forth in Section 3.16 of the Company Disclosure Letter, all of the Acquired
Companies’ Employee Benefil Plans are, and have been, operated in compliance in all material
respects with their provisions and with all applicable Law including ERISA and the Code and the
regulations and rulings thereunder. Except as set forth in Section 3.16 of the Company
Disclosure Letter, the Acquired Companies and all fiduciaries of the Acquired Companies’
Employee Benefit Plans have materially complied with the provisions of Company's Employee
Benefit Plans and with all applicable Law including ERISA and the Code and the regulations
and rulings thereunder. There have been no Reportable Events (as defined in ERISA), no
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events described in Sections 4062, 4063 or 4084 of ERISA, no termination or partial termination
(including any fermination or partial termination atiributable to this Agreement or the
fransactions contemplated hereby) of any of Acquired Companies’ Employee Benefit Plans.
There would be no obligation of Acquired Companies or their ERISA Affiliates under Title IV of
ERISA if any of Acquired Companies’ Employee Benefit Plans were terminated as of the
Closing Date. MNeither the Acquired Companies nor their ERISA Affiliates has incurred, nor will
incur, any withdrawal liability, nor do Acquired Companies or their ERISA Affiliates have any
contingent withdrawal liability, under ERISA to any Multiemployer Plan {as defined in ERISA or
the Code). Neither the Acquired Companies nor their ERISA Affiliates has incurred, or will
incur, any cobligation to the Pension Benefit Guaranty Corporation {or any successor thereio)
excepl for rouline payments of premiums. Except as set forth in Schedule 3.16 of the Company
Disclosure Letler, neither the execution and delivery of this Agreement nor the consummation of
the transactions contemplated hereby will () result in any payment {including any severance,
unemployment compensation or golden parachute payment) becoming due from any of the
Acquired Companies under any Acquired Companies’ Employee Benefii Plan or under any
Contract to which any of the Acquired Companies is a parly, {y) increase any benefils otherwise
payable under any of Acquired Companies' Employee Benefit Plans or under any Contract to
which any Acquired Company is a party, or (z) result in the acceleration of the time of payment
or vesting of any such benefifs to any extent. There are no pending Proceedings that have
been asseried or instifuted against any of Acquired Companies’ Employee Benefit Plans, the
Assets of any of the trusts under such plans, the plan sponsor, the plan administrator or any
fiduclary of any such plan {cther than routine benefit claims), and, {o the Acquired Companies'
knowledge, there are no facts which could form the basis for any such Proceeding. There are
no investigations or audits of any of Acquired Companies' Employee Benefit Plans, any trusts
under such plans, the plan sponsor, the plan administrator or any fiduciary of any such plan that
have been instituted or, to the Acquired Companies’' knowledge, threatened, and, o the
Acquired Companies’ knowledge, there are no facts which could form the basis for any such
investigation or audit, the resulis of which would reasonably be expecied fo be materially
adverse to the Acguired Companies. Except as set forth in Section 3.16 of the Company
Disclosure Letter, no event has cccurred nor to the knowledge of the Company will occur which
will result in any of the Acquired Companies having an obligation in connection with any
Employee Benefit Plan established, maintained, contributed to or to which there has been an
obligation to contribute (currently or previously) by it or by any other Entity which, together with
any of the Acquired Companies, consiitute elements of either (i} a controlled group of
corporations (within the meaning of Section 414(b) of the Code, (ii) a group of frades or
businesses under common control (within the meaning of Sections 414(c) of the Code or 4001
of ERISA), (iii) an affiliated service group (within the meaning of Section 414(m) of the Code), or
{iv} another arrangement covered by Section 414(c) of the Code.

3.17 Customers and Suppliers. Except as set forth in Section 3.17 of the Company
Disclosure Letier, since January 1, 2001, there has been no termination, cancellation or material
curtailment of the business relationship of the Company or any of its Subsidiaries with any
customer or supplier or group of affiliated customers or suppliers which individually or in the
aggregate would result in a Material Adverse Effect nor has there been any written notice of
intent to so terminate, cancel or materially curtall which would have such a Material Adverse
Effect. ’ '
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3.18 Taxes.

(a) Except as disclosed in Section 3.18 of the Company Disclosure Letter,
{i} each of the Acquired Companies has properly and timely filed all Tax Returns required to be
filed by it, all of which were prepared and completed in all material respects in compliance with
all applicable Law; (i) each of the Acquired Companies has properly withheld from payments fo
its employees, agents, representatives, contractors and suppliers all amounts required by Law
to be withheld for Taxes; (iii) each of the Acquired Companies has paid all Taxes required to be
paid by it; except for any unpaid Taxes for which the Company has made an appropriate
reserve on the Latest Balance Sheet; {iv} to the knowledge of the Company {for purposes of this
Section 3.18 only, knowledge of the Company shall alsc include the knowledge of employees of
the Acquired Companies responsible for the Acquired Companies’ taxes), there is no
reasonable basis for any Tax deficiency or adjustment to be assessed against any of Acquired
Companies; and (v} there are no agreements or waivers currently in effect that provide for an
extension of time for the assessment of any Tax against any of the Acquired Companies.
Except as set forth in Section 3.18(a) of the Company Disclosure Letter, the Company has not
acquired Assets from another corporation in a transaction in which Company’s Tax basis for the
acquired Assets was determined, in whole or in part, by reference to the Tax basis of the
acquired Assets (or any other property) in the hands of the transferor.

{b) Neither the Company nor any of iis Subsidiaries has made an election
under Section 341(f) of the Internal Revenue Code of 1886, as amended (the "Code") or agreed
to have Section 341(f}(2) of the Code apply to any disposition of a subsaction (f) asset (as such
term is defined in Section 341(f)(4) of the Code) owned by Company or any of iis Subsidiaries.
None of the Assets of the Company or any of its Subsidiaries is required to be treated as being
owned by any other Person pursuant fo the "safe harbor” ieasing provisions of Section 168{f)(8)
of the Internal Revenue Code of 1954 as formerly in effect.

{c) Neither the Company nor any of its Subsidiaries (i) is a party to, is bound
by or has any Obligation under any Tax sharing agreement or similar agreement or
arrangement other than one that is solely between the Company and one (1) or more of its
Subsidiaries or (i} has any fiability for Taxes of any party {other than the Company or any of its
Subsidiaries) under Treasury Regulation Section 1.1502-6 or any similar provision of state, locai
or foreign law, as a transferee or successor, by Contract or otherwise.

{d) Neither the Company nor any of its Subsidiaries has agreed {o make, nor
is it required to make, any adjustment under Section 481(a) of the Code by reason of a change
in accounting method or otherwise, and, the IRS has not proposed any such adjustment or
change in accounting method.,

{e) Neither the Company nor any of its Subsidiaries is, or has been, a United
States Real Property Holding Corporation within the meaning of Section 897(¢c)(2) of the Code
during the applicable period specified in Section 887{c){1}A)ii} of the Code.

{f) Except for the affilialed group of which the Company is presently a
member, the Company has never been a member of an affiliated group of corporations, within
the meaning of Section 1504 of the Code, other than as a common parent corporation, and
each of Company's Subsidiaries has never been a member of an affiliated group of
corporations, within the meaning of Section 1504 of the Code, except where the Company was
the common parent of such affiliated group.

23

0O00739.85060/11180107v8



{g) Neither the Company nor any Subsidiary is a party to any agreement,
Coniract, arrangement or plan that has resulted, or by reason of the transactions contemplated
in this Agreement would result, separately or in the aggregate, in the payment of any “excess
parachute payments" within the meaning of Section 280G of the Code,

(h) There are nc material Tax Encumbrances upon any Asset or properiy of
the Company or any of its Subsidiaries except liens for Taxes not yet due and payable.

i Except as set forth in Section 3.18() of the Company Disclosure Letter,
no power of altorney currently in force has been granted by the Company or any of its
Subsidiarles concerning any Tax matter.

(i} Neither the Company nor any of its Subsidiaries has made a disclosure
on a federal income Tax Return pursuant to Section 6662 of the Code.

(K} No audits or other administrative Proceedings or court Proceedings have
ever been conducted, are presently pending ar, {o the knowledge of the Company, threatened
with regard to any Taxes or Tax Return of the Company, any of its Subsidiaries or any affiliated,
consolidated, combined or unitary group of which the Company or any Subsidiary of the
Company is a member (other than those being contested in good faith and for which adequate
reserves have been established) and, to the knowledge of the Company. no material issues
have been raised by any Tax authority in connection with any Tax or Tax Retumn.

3.19 Proceedings and Judgments. Except as set forth in Section 3.19 of the
Company Disclosure Letter or the Company SEC Documents as of the date of this Agreement,
there is no pending Proceeding, and, to the knowledge of the Company, no Person has
threatened to commence any Proceeding that involves any of the Acquired Companies or any of
the Assets owned or used by any of the Acquired Companies, except as have not had and
would not reasonably be expected to have a Material Adverse Effect. Neither the Company nor
any of its Subsidiaries is subject to any outstanding and unsatisfied Judgment.

3.20 Insurance. The Company has delivered to Parent copies of all material
Insurance Policies as of the date of this Agreement reiating to the business, assets and
operations of the Acquired Corporations. As of the date of this Agreement, each of such
insurance Policies is in full force and effect. From January 1, 2002 through the date of this
Agreement, none of the Acquired Companies has received any written notice regarding any
actual or threatened (a) canceliation or invalidation of any Insurance Policy, (b) refusal of any
coverage or rejection of any material claim under any insurance Policy, or {c) material
adjustment in the amount of the premiums payable with respect to any Insurance Policy. Since
inception, the Company's directors’ and officers’ insurance Policies and other “claims” made
Insurance Policies have been in full force and effect during the respective pericd(s} of coverage.

3.21 Questionable Payments. To the knowledge of the Company, no current or
former director, executive, officer, representative, agent or employee of any of the Acquired
Companies (when acting in such capacity or otherwise on behalf of any of the Acquired
Companies or any of their predecessors), (a) has used or is using any corporate funds for any
Hlegal contributions, gifts, entertainment or other unlawful expenses relating to political activity;
{(b) has used or is using any corporate funds for any direct or indirect unlawful payments to any
foreign or domestic government officials or employees; (¢} has violated or is viclating any
provision of the Foreign Corrupt Practices Act of 1977; (d) has established or maintained, or is
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maintaining, any unlawful or unrecorded fund of corporate monies or cther properties; {e) has
made at any Hme since the Formation Date, any false or fictitious entiries on the books and
records of any of the Acquired Companies; or {f) has made any bribe, rebate, payoff, influence
payment, kickback or other unlawful payment of any nature using corporate funds or otherwise
on behalf of any of the Acquired Companies; or {g) made any material favor or gift that is not
deductible for federal income tax purposes using corporate funds or otherwise on behalf of any
of the Acquired Companies.

3.22 Related Party and Affiliate Transactions. Except as set forth in Section 3.22
of the Company Disclosure Letter, since the date of Company's last proxy statement filed with
the SEC, no event has occurred that would be required to be reported by Company pursuant io
ltem 404 of Regulation S-K promuigated by the SEC. -

3.23 Effect of Agreement: Inapplicability of Anti-takeover Statutes. The
Company has the corporate right, power and authority to enter into and fo perform its
obligations under this Agreement and the transactions contemplated hereby. This Agreement
has been duly executed and delivered by the Company and, assuming due and valid
authorization, execution and delivery thereof by Parent and Acquisition Sub, this Agreement is a
valid and binding obligation of the Company enforceable against the Company in accordance
with its terms. Neither the Company nor any of its Subsidiaries is subject to any "moratorium”,
"control share”, "fair price” or other antitakeover laws and regulations of any state (including
Sections 807.0801 and 807.0802 of the FBCA) {coliectively the "Takeover Laws") that would
affect this Agreement or the fransactions contemplated hereby. The Company's board of
directors has approved the Cffer, the Merger and this Agreement and the transactions
contemplated hereby or thereby for the purpose of such Takeover Laws. Prior to the execution
of the Tender and Voling Agreement, the board of directors of the Company unanimously
approved the Tender and Voting Agreement and the transactions contemplated thereby.

3.24 Sections 607.0901 and 607.0802 of the FBCA Not Applicable. As of the date
hereof and at all times on or prior to the Effective Time, the board of directors of the Company
has and will take all actions so that the restrictions and requirementis {including requirements
relating to shareholder approval} applicable to business combinations and acquisitions of shares
contained in Section 607.0901 and 607.0902 of the FBCA are, and will be, inapplicable io the
execution, delivery and performance of this Agreement and the Tender and Voting Agreement
and to the consummation of the Offer, the Merger and the other transactions contemplated by
this Agreement and the Tender and Voting Agreement.

3.25 Vote Required. If required under applicable Law, the affirmative vote of the
holders of a majority of the shares of Company Common Stock outstanding on the record date
for the Company Shareholders' Meeting and Entitled to Vote {the "Required Company
Shareholder Voie") is the only vole of the holders of any class or series of the Company's
capital stock necessary to adopt this Agreement, approve the Merger or consummate any of the
other transactions contempiated by this Agreement.

3.26 Non-Contravention; Consents. Subject in the case of the Merger o the
adoption of this Agreement by the holders of the Company Common Stock {(if necessary)},
neither {i} the execution, delivery or performance of this Agreement, nor {ii) the consummation
by the Company of the Offer, the Merger or any of the other transactions coniemplated by this
Agreement, will directly or indirecily {with or without notice or lapse of fime):
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{a) contravene, conflict with or result in a violation of (i) any of the provisions
of the articles or certificate of incorporation or formation, bylaws or other charter or
organizational documents of any of the Company or its Subsidiaries, or (ii) any resolution
adopted by the shareholders, the board of directors or any committee of the board of directors
of any of the Company or its Subsidiaries;

{b) contravene, conflict with or result in a violation of, or give any
Governmental Body or other Person the right to challenge the Offer, the Merger or any of the
other transactions contemplated by this Agreement or to exercise any remedy or obtain any
relief under, any Law or any order, writ, injunction, judgment or decree to which any of the
Company or its Subsidiaries, or any of the assels owned or used by any of the Company or its
Subsidiaries, is subject, in each case excluding as a resulf or pursuant to any Excluded Laws;

{c) contravene, conflict with or result in a violation of any of the terms or
requirements of, or give any Governmental Body the right fo revoke, withdraw, suspend, cancel,
lerminate or modify, any material Governmental Authorization that is held by any of the
Company or its Subsidiaries or that otherwise relates to the business of any of the Company or
its Subsidiaries or to any of the assets ocwned or used by any of the Cdmpany or its
Subsidiaries, in each case excluding as a result or pursuant to any Excluded Laws;

{d) except as sei forth in Seclion 3.26(d) of the Company Disclosure L etier,
contravene, conflict with or result in a violation or breach of, or result in a default under, any
provision of any Specified Contract to which any of the Company or its Subsidiaries is a party or
is bound, or give any Person the right to (i} declare a2 default {or give rise to any right of
termination, amendment, canceliation or acceleration) or exercise any remedy under any such
Specified Contract, (ii} a rebate, chargeback, penalty or change in delivery schedule under any
such Specified Contract, {iii} accelerate the maturily or performance of any such Specified
Contract, or {iv) cancel, terminate or modify any term of such Specified Contract, in each case
other than any such matiter or matiers that individually or in the aggregate would not reasonably
be expected to have a Material Adverse Effect; or

(e} result in the imposition or creation of any Encumbrance upon or with
respect {0 any Asset owned or used by any of the Company or its Subsidiaries (except
Permitted Encumbrances); or

{f) resuit in, or increase the likelihood of, the disclosure or delivery to any
escrowholder or other Person of any source code for or relating to any past, present or future
product of any or the Acquired Companies or any portion or aspect of such source code or of
any of the Acquired Companies), in each case other than any such mafiter or matters that
individually or in the aggregate would not reasonably be expected to have a Material Adverse
Effect.

Except as may be required by the Exchange Act and the FBCA, any antitrust law or regulation
including the HSR Act and the NASD Bylaws {collectively, the "Excluded Laws"}, none of the
Company or its Subsidiaries was, is or will be required to make any filing with or give any notice
to, or to obtain any Consent from, any Governmenial Authority in connection with (x} the
execution, delivery or performance of this Agreement by the Company, or (y) the consummation
by the Company of the Offer, the Merger or any of the other transactions contemplated by this
Agreement.

26

090472.85060/13480107v8



3.27 Fairness Opinion. The Company's board of directors has received the written
opinion of Broadview International, LLC, financial advisor to the Company, dated February 3,
2003, to the effect that as of such date the Per Share Amount is fair to the shareholders of the
Company from a financial point of view. The Company has furnished a true and correct copy of
said written opinion to Parent.

3.28 Financial Advisory and Other Fees. Except as set forth in Section 3.28 of the
Company Disclosure Letter, no broker, finder or investment banker is entitied to any brokerage,
finder's or other fee or commission in connection with the Cffer, the Merger or any of the other
fransactions contemplated by this Agreement based upon arrangemerits made by or on behalf
of any of the Acquired Companies. The aggregate amount of legal fees paid or payable by the
Company to its counsel in connection with the Offer, the Merger and the transactions
contemplated hereby shall be billed at such counsel's standard hourly billing rates as then in
effect, and all such legal fees shall be reasonably documented. In addition, such fees may
include: (i) reasonable expenses and out-of-pocket disbursements billed by such counsel in
accordance with its standard billing practices, and (i) legal fees incurred in connection with any
litigation that may arise out of the Offer, the Merger or the transactions contempilated hereby.
The Company has furnished to Parent accurate and complete copies of all agreements under
which all fees, commissions and other amounts have been paid or may become payable and ali
indemnification and other agreements related to the engagement of Broadview International,
LiC, S '

3.28 Financial Advisory Agreements. Subject to Section 3.28, none of the Acguired
Companies has any obligation or fiability of any nature under, or with respect to, any brokerage
agreement, finders agreement, placement agency agreement, financial advisory agreement,
underwriting agreement or similar agreement.

3.30 Full Disclosure. . -

(a) No representation or warranty by the Company confained in this
Agreement or pursuani hereto {inciuding, without limitation, the Company Disclosure Letier) and
no statement contained in any document (including, without limitation, financial statements and
certificales), or other wrilings furnished or to be furnished by the Company to Parent or
Acquisition Sub or any of their representatives (excluding financial forecasts, and other forward
looking projections or information) pursuant fo the provisions hereof or identified or referred io in
the Company Disclosure Letter, contains or will contain any untrue statement of material fact or
omits or will omit to state any material fact necessary, in light of the circumstances under which
it was made, in order to make the statements herein or therein not false or misieading.

(b} The copies of documents aitached as Schedules fo this Agreement or
otherwise delivered to Parent in connection with the fransactions contemplated hereby {(other
than financial forecasts and projections), are accurate and complete, in all material respects,
and are not missing any amendments, modifications, correspondence or other related papers
which would be pertinent to Parent's understanding thereof in any material respect. The
financial forecasts and projections delivered to Parent represent the most current financial
forecasts and projections of the Company.

{c) Subject to Parent's and Acquisition Sub's fulfiliment of their respective

obligations with respect thereto, the Schedule 14D-8 and the Proxy Statement will contain {and
will be amended in a timely manner so as to contain) all information which is required to be
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included therein in accordance with the Exchange Act and the rules and regulations thereunder
and any other applicable Law and will conform in all material respects with the requirements of
the Exchange Act and any other applicable Law, and neither the Schedule 14D-9 nor the Proxy
Statermnent will, at the respective times they are filed with the SEC or published, sent or given to
Company's shareholders, contain any untrue statement of a material fact or omit to state any
material fact required to be stated therein or necessary in order o make the statements therein,
in light of the circumstances under which they are made, nol misleading; provided, however,
that no representation or warranty is hereby made by the Company with respect to any
information supplied by Parent or Acquisition Sub in wiiting for inclusion in, or with respect fo
Parent or Acquisition Sub information derived from Parent's public SEC filings which is included
or incorporated by reference in, the Schedule 14D-8 or the Proxy Statement. None of the
infarmation suppiied or o be supplied in writing by Company for inclusion or incorporation by
reference in, or which may be deemed to be incorporated by reference in, any of the Offer
Documents will, at the respective times the Offer Documenis are filed with the SEC or
published, sent or given to Company's sharehoclders, contain any untrue statement of a material
fact or omit to state any material facl reqguired io be stated therein or necessary 1o make the
statements therein, in light of the circumstances under which they are made, not misleading. If
at any time prior to the Effective Time the Company becomes aware of any event with respect
to the Company, or with respect to any informaticn supplied by the Company for inclusion in any
of the Offer Documents, shall occur which is required to be described in an amendment of, or a
supplement io, any of the Offer Documents, the Company shall so describe the event fo Pareni.

Section 4: REPRESENTATIONS AND WARRANTIES OF PARENT
AND ACQUISITION SuUB

Parent and Acqguisition Sub represent and warrant to the Company as follows:

4.1 Due Organization. Parent is a corporation duly organized, validly existing and in
good standing under the laws of the State of Delaware. Acquisition Sub is a corporation duly
organized, validly existing and in good standing under the laws of the State of Florida.

4.2 Authority; Binding Nature of Agreement. Parent and Acquisition Sub have the
corporate right, power and authority {o perform their obligations under this Agreement; and the
execution, delivery and performance by Parent and Acquisition Sub of this Agreement have
been duly authorized by all necessary action on the part of Parent and Acquisition Sub and their
respective boards of directors. This Agreement constitutes the legal, valid and binding obligation
of Parent and Acquisition Sub, enforceable against them in accordance with its terms. No vote
of the holders of Parent's securities Is required to adopt this Agreement, approve the Merger or
permit the consummation of any of the other transactions contemplated by this Agreement.

4.3 Non-Contravention; Consents. Neither the execution and delivery of this
Agreement by Parent and Acquisition Sub nor the consummation by Parent and Acguisition Sub
of the Offer or the Merger will {(a} conflict with or result in any breach of any provision of the
certificate or articles of incorporation or bylaws of Parent or Acquisition Sub, (b) result in a
default by Parent or Acquisition Sub under any Contract o which Parent or Acquisttion Sub is a
party, except for any default that has not had and will not have a material adverse effect on the
ability of Parent and Acguisition Sub fo consummate the Offer or the Merger, or (c) result in a
violation by Parent or Acquisition Sub of any order, writ, injunction, judgment or decree o which
Parent or Acquisition Sub is subject, except for any violation that has not had and will not have a
material adverse effect on the abilify of Parent and Acquisition Sub {o consummate the Offer or
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the Merger. Except as may be required by the Securities Act, the Exchange Act, state
securities or "blue sky" laws, the FBCA, any antitrust law or regulation (including the HSR Act)
and the rules of the NYSE, Parent is not and will not be required to make any filing with or give
any notice to, or to obtain any Consent from, any Person in connection with the execution,
delivery or performance of this Agreement or the consummation of the Offer or the Merger.

4.4 Disclosure. None of the information supplied or to be supplied in writing by or on
behalf of Parent for inciusion in the Offer Documents will, at the time the Offer Documents are
mailed to the shareholders of the Company or at any time between the time the Offer
Documents are mailed to the shareholders of the Company and the acceptance of shares of
Company Common Stock pursuant to the Offer, contain any untrue statement of a material fact
or omit {0 state any material fact required to be stated therein or necessary in order to make the
statements therein, in the light of the circumstances under which they are made, not misieading.
None of the information supplied or to be supplied in writing by or on behalf of Parent for
inclusion in the Proxy Statement will, at the time the Proxy Statement is mailed o the
shareholders of the Company or at the time of the Company Shareholders’ Meeting (or any
adjournment or postponement thereol), contain any untrue statement of a malerial fact or omit
to state any material fact required to be stated therein or necessary in order to make the
statements therein, in the light of the circumstances under which they are made, not misleading.

4.5 Funds. Acquisition Sub has, or will have prior {o the consummation of the Cffer,
sufficient liquid cash funds available to permit Acquisition Sub to satisfy the obligation to pay for
shares of Company Common Stock in the Offer and to pay the Merger Consideration in the
Merger.

Section 5: CERTAIN COVENANTS OF THE COMPANY

5.1 Access and Investigation. During the period from the date of this Agreement
through the acceptance of shares of Company Common Stock for purchase pursuant to the
Offer (the "Pre-Closing Pericd"), the Company shall, and shall cause the respective
Representatives of the Acquired Companies to: (&) provide Parent and Parent's
Representatives with reasonable access to the Acquired Companies’ Represeniatives,
personnel and Assets and to all existing books, records, Tax Returns, work papers and other
documents and information relating to the Acquired Companies; {b) provide Parent and Parent's
Representatives with such copies of the existing books, records, Tax Returns, work papers and
other documents and information relating to the Acquired Companies, and with such additional
financial, operating and other data and information regarding the Acquired Companies and their
financial condition, as Parent may reasonably request; (¢} fully cooperate with Parent in ifs
reasonable investigation of the businesses of the Acquired Companies; and (d) permit Parent
and its Representatives to contact major customers of the businesses of the Acquired
Companies; provided, however, that any customer contact shall be coordinated through senior
management of the Company (and Company counsel), and the Company shall have the right toc
approve in advance the script, if any, to be used in connection with such customer contact (such
approval not to be unreasonably withheld). Without limiting the generality of the foregoing,
during the Pre-Closing Period, the Company shall furnish prompily to Parent (i) a copy of each
report, schedule, registration statement and other document filed by the Company during the
Pre-Closing Period with the SEGC, and (i) all other information concerning its business,
properties and personne! as Parent may reasonably request. In addition, the Company shall
during the Pre-Closing Period give prompt written notice to Parent, and the Parent shall during
the Pre-Closing Period give prompt written notice to the Company, if it becomes aware of (a)
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any representation or warranty made by it contained in this Agreement becoming unirue or
inaccurate in any material respect, (b) the failure by it to comply with or satisfy in any material
respect any covenant, condition or agreement to be complied with or satisfied by it under this
Agreement, {c) the occurrence of an event or circumstance that could be reasonably expected
to make the timely satisfaction of any of the conditions set forth in Annex | impossible or unlikely
or that has had or would reasonably be expected to have a Material Adverse Effect, and (d) the
commencement of any litigation or Proceeding against or affecting this Agreement, the Offer or
the Merger.

Notwithstanding anything in this Section 5.1 fo the confrary, no notice, report or
document given pursuant to this Section 5.1 shall have any effect on the representations,
warranfies, covenants or agreements contained in this Agreement for purposes of determining
satisfaction of any condition contained herein.

5.2 Operation of the Company's Business.

() During the Pre-Closing Period: (i} the Company shall use commercially
reasonable efforts to ensure that each of the Acquired Companies conducts its businesses and
operations (A} in the ordinary course consistent with past practices and (B) in compliance in all
material respects with all applicable Law and the requirements of ali Specified Contracts; (il) the
Company shall use all commercially reasonable efforts o ensure that each of the Acquired
Companies preserves intact its current business organization, keeps available the services of its
current officers and employees and mainiains its existing material relations and goodwill with all
suppliers, customers, landlords, creditors, licensors, licensees, employees and other Persons
having business relationships with any of the Acquired Companies; (iii) the Company shall keep
in full force all insurance policies referred to in Section 3.20; (iv) the Company shall cause to be
provided all notices, assurances and support required by any Specified Contract relating to any
Software or Intangibles in order to ensure that no condition under such Specified Contract
occurs that could result in {A) any transfer or disclosure by any Acguired Company of any
source code, or (B) a release from any escrow of any source code that has been deposited or is
required 1o be deposited in escrow under the terms of such Specified Contract; and {v} the
Company shall promplly notify Parent of any notice or other communication from any Person
alleging that the Consent of such Person is or may be required in connection with any of the
transactions contemplated by this Agreement.

(b} During the Pre-Closing Period, the Company shall not {without the prior
written consent of Parent), and shall not permit any of the other Acquired Companies 1o:

] (A) declare, accrue, set aside or pay any dividend on, or make any
other distribution {whether in cash, securities or cother property) in respect of, any of ils
outstanding capital stock {other than, with respect to a Subsidiary of the Company, fo its
corporate parent), (B} split, combine or reclassify any of its outstanding capital stock or other
equity interests or issus or authorize the issuance of any other securities in respect of, in lieu of
or in substitution for shares of its outstanding capital stock or other equity interests {other than
the valid exercise of Company Options cutstanding as of the date of this Agresment), or (C)
purchase, redeem or otherwise acquire any shares of ouistanding capital stock or any rights,
warranis or options to acquire any such shares;

{i) sell, issue, grant, pledge or Encumber or authorize the issuance,
grant, pledge or Encumbrance of (A} any capital stock or other security, {B) any option, cali,
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warrant or right to acquire any capital stock or other security, or (C) any instrument convertible
into or exchangeable for any capital stock or other security (except that the Company may issue
shares of Company Common Stock upon the valid exercise of Company Options outstanding as
of the date of this Agreement, including shares that may be Issued pursuant to the Company's
1897 Empioyee Stock Purchase Plan);

(i) armend or waive any of ifs rights under any provision of any of the
Company's Stock Option Plans {(provided, that, notwithstanding anything in this Agreement 1o
the contrary, the Company may accelerate vesting under any or all of the Company Options
identified on Section 3.2(b) of the Company Disclosure Letter), any provision of any agreement
evidencing any outstanding stock option or any restricted stock purchase agreement, or
otherwise modify any of the terms of any outstanding option, warrant or other security or any
related Contract, in each case with respect to the capital stock of the Company or the Acquired
Companies;

{iv) amend or permit the adoption of any amendment o iis articles of
incorporation or bylaws or other charter or organizational documents, or effect or become a
party to any merger, consolidation, share exchange, business combination, amalgamation,
recapitalization, reclassification of shares, stock split, reverse stock split, division or subdivision
of shares, consolidation of shares or similar fransaction;

{v) form any Subsidiary or directly or indirectly acquire any equity or
other interest in, or make any other investment in or capital contribution to, any other Entity;

(vi) make any capital expenditure that would have a material adverse
impact on the Acquired Companies. For purposes of this Section 5.2(b)}{vi}), "material adverse
impact on the Acquired Companies” shall mean capital expenditures that, when added to all
other capital expenditures made on behalf of the Acquired Companies during the Pre-Closing
Period, exceed the aggregation of $200,000 for each month during the Pre-Closing Period;

(vii}  except as otherwise permitted by this Section 5.2, enter into or
become bound by, or permit any of the material assets owned or used by it to become bound
by, any material Contract, or amend or terminate, or waive or exercise any material right or
remedy under, any material Contract, in each case cother than in the ordinary course of business
and consistent with past practices;

(viliy acquire, lease or license any right or other material asset from any
other Person or sell or otherwise dispose of, or lease or license, any right or other material
Asset, including without limitation, any Software or Intangibles of the Acquired Companies to
any cther Person, except in each case for assets acquired, leased, licensed or disposed of by
the Company in the ordinary course of business and consistent with past practices;

(ix) dispose of or permit to lapse any material rights to the use of any
Software or Intangibles of the Acquired Companies, or dispose of or disclose to any Person
other than representatives of Parent any material trade secret, formula, process, know-how or
other Intangibles not theretofore a matter of public knowledge, except in each case in ordinary
course of business and consistent with past practices;

{x} lend money to any Person, or incur of guaraniee any
indebtedness, including without limitation, any additional borrowings under any existing lines of
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credit (except that the Company may make routine borrowings and advancement of expenses in
the ordinary course of business and consistent with past practices);

{xi) (A) except as required to comply with applicable Law, establish,
adopt or amend any Employee Benefit Plan, pay, commit to pay or accelerate the payment of
any bonus or make, commit to make or accelerate any profit-sharing or similar payment to, or
increase or commit 10 increase the amount of the wages, salary, commissions, fringe benefits,
severance, insurance or other compensation or remuneration payable to, any of its directors,
officers, employees or consultants, except that the Company may make routine, reasonable
salary increases in connection with the Company's customary employee review process, and
may pay customary bonus payments in accordance with existing bonus plans, or (B) other than
as permitted by in Section 5.2(b)}xii), enter into or amend any employment, consuiting,
severance or similar agreement with any individual other than consulting agreements entered
into in the ordinary course of business involving paymentis in the aggregate for all such
consulting agreements nof in excess of $50,000 in any month and not with a term in excess of
ninety {(80) days;

{xiiy hire any employee with an annual base salary in excess of
$100,000, or with total annual compensation in excess of $200,000 or promote any employee
except o fill a position vacated after the date of this Agreement;

(xiii)  (A) other than in the ordinary course of business consistent with
past practice, change any of its pricing policies, product return or warranty policies, product
maintenance policies, service policies, product modification or upgrade policies, personnel
policies or other business policies in any material respect or (B} make any change in any
method of accounting or accounting practice or policy (including any method, practice or policy
relating to Taxes), except as required by any changes in GAAP or as otherwise required by
Law;

{(xiv} ~make or rescind any material Tax election or settle or compromise
any material Tax liability of the Company or of any Acquired Company;

{(xv) {A) commence or settle any material Proceeding, or (B} pay,
discharge or satisfy any material claims, liabilities or obligations (absolute, accrued, asseried or
unasserted, contingent or otherwise), other than the payment, discharge or satisfaction of
claims, liabilities or obligations reflected or reserved against in the consclidated financial
statements {or the notes thereto) of the Company and its consolidated Subsidiaries {except in
the ordinary course of business and consistent with past practices},

{xvi) adopt or enter intc a plan of complete or partial Hquidation,
dissolution, merger, consolidation, restructuring, recapitalization or other material reorganization
or any agreement relating to an Acquisition Proposal;

{xvii} permil any material insurance policy naming it as a beneficiary or
a loss payable payee to be cancelled or terminated without notice to Parent;

{xviliy enter Into any agresment, understanding or commitment that
restrains, limits or impedes, in any material respect, the ability of any Acquired Company to
compete with or conduct any business or line of business;
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{(xix) plan, announce, implement or effect any reduction in force, lay-off,
early retirement program, severance program or cother program or effort conceming the
termination of employment of employees of the Company or its Subsidiaries generally;

(xx) take any action that could be reasonably expected to result in any
of the conditions to the Offer set forth in Annex | not being satisfied;

(xxi} enter into any material transaction or take any other material
action outside the ordinary course of business and inconsistent with past practices;

{xxii} acquire, iease or enter info any agreement to acquire or lease any
Real Property; or

{xxili} agree or commit to take any of the actions described in clauses
"(1" through "0odl)” of this Section 5.2{b).

53 No Solicitation.

(a) The Company shall not, nor shall it pemmit any of its Subsidiaries to, nor
shall it authorize (and shall use its best efforls not to permit) any affiliate, officer, director,
manager or employee of, or any investment banker, attorney or other advisor or representative
{coileciively, "Representatives”) of the Company or any of ifs Subsidiaries to, (i) solicit, initiate,
facilitate or encourage, directly or indirectly, any inquiries relating {o, or the submission of, any
Acquisition Proposal, (i} participate in any discussions or negotiations regarding any Acquisition
Proposal, or in connection with any Acguisition Proposal, or furnish to any Person any
information or data with respect to or provide access fo the properiies of the Company or any of
its Subsidiaries, or take any other action to facilitate the making of any proposal that constitutes,
or may reasonably be expected to lead to, any Acquisition Proposal or {jii} enter into any
agreement with respect to any Acquisition Proposal or approve or resolve o approve any
Acquisition Proposal; provided, that notwithstanding anything o the contrary contained in this
Agreement, nothing contained in this Section 5.3 or any other provision hereof shall prohibit the
Company or the Company's board of directors from taking and disclosing to the Company’s
sharehoiders a position with respect {0 a tender or exchange offer by a third parly pursuant 1o
Rules 14d-8 and 14e-2 promulgated under the Exchange Act, provided that Company may not,
except as permitted by Section 5.3(b), withdraw or modify, or propose 1o withdraw or modify, the
Company Board Recommendation or approve or recommend, or propose to approve or
recommend any Acquisition Proposal, or enfer into any agreement with respect o any
Acquisition Proposal. Upon execution of this Agreement, the Company will immediately cease
any existing activities, discussions or negotiations with any Person conducted heretofore with
respect to any of the foregoing. Notwithstanding the foregoing, prior to the time of acceptance of
Company Common Stock for payment pursuant o the Offer, the Company may furnish
information concerning its businesses or its Subsidiaries, properties or assets to any Person or
"group” (as defined in the Exchange Act and the rules promulgated thereunder} and may
negotiate and participate in discussions and neggotiations with such Person or group conceming
a Superior Proposa! (as defined below), provided that such Person or group shall have entered
into a confidentiality agreement, the confidentiality provisions of which shall not be materially
more favorable to such third party than those provided for in the Confidentiality Agreement
(provided that such confidentiality agreement must permit the Company to disclose to Parent all
of the information required to be disclosed by the Company to Parent by this Section 5.3) if:
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{x} such Person or group has submitted a Superior Proposal;

{y) in the good faith opinion of the Company's board of directors, determined only
after consulting with independent legal counsel to the Company, such action is required
to discharge the bhoard's fiduciary duties to the Company's shareholders under
applicable law; and

{z) the Company has notified Parent in writing of its intention to engage in such
discussions or negotiations or {o provide such confidential information not less than the
wenty-four (24) hours prior to so doing.

The Company will promptly (but in no case later than twenty-four (24) hours after receipt
thereof) notify Parent in writing of the existence of any proposal, discussion, negotiation or
inquiry received by the Company regarding any Acquisition Proposal, and the Company will
immediately communicate to Parent the terms of any proposal, discussion, negotiation or inquiry
which it may receive regarding any Acquisition Proposal (and will promptly provide to Parent
copies of any written materials (including e-mails) received by the Company or is
Representatives in connection with such proposal, discussion, negotiafion or inguiry) and the
identity of the party making such proposal or inquiry or engaging in such discussion or
negotiation. The Company will promptly provide to Parent any non-public information
concerning the Company provided io any other Person in connection with any Acquisition
Proposal which was not previously provided to Parent. The Company will keep Parent informed
on a prompt basis of the status and details of any such Acquisition Proposal and of any
amendments or proposed amendments fo any Acqulisition Proposal and of the status of any
discussions or negotiations relafing to any Acquisition Proposal.

(b} Excapt as set forth in this Section 5.3(b), neither the board of directors of
the Company nor any committee thereof shall {i) withdraw or modify, or propose to withdraw or
modify, in a manner adverse ito Parent or Acquisiion Sub, the Company Board
Recommendation, {ii} approve or recommend, or propose 1o approve or recommend, any
Acquisition Proposal or (iii} enter into any agreement with respect io any Acquisition Proposal
(other than a confidentiality agreement entered into in accordance with Section 5.3(a)).
Notwithstanding the foregoing, subject to compliance with the provisions of this Section 5.3,
prior {o the time of acceptance for payment of Company Common Stock pursuant {o the Offer,
the Company's board of directors, after consulling with independent legal counsel, may
withdraw or modify the Company Board Recommendation, approve or recommend a Superior
Proposal, or enter into an agreement with respect to a Superior Proposal, if the board
determines in good faith that such action is required fo discharge the board's fiduciary duties fo
the Company's shareholders under applicable law, provided that in each case the Company has
given Parent written notice at least three (3) business days in advance of such action that the
board of directors of the Company has received a Superior Proposal which it intends to accept,
specifying the material terms and conditions of such Superior Proposal and identifying the
Person making such Superior Proposal,

{c) Nothing in this Section 5.3, and no action taken by the board of directors
of the Company pursuant to this Section 5.3, will {i} permit the Company to enter info any
agreement providing for any transaction contemplated by an Acquisition Proposal for as long as
this Agreement remains in effect or (i) affect in any manner any other obligation of the
Company under this Agreement.
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{d) For purposes of this Agreement, "Acquisition Proposal" means any bona
fide offer, proposal or other indication of interest regarding any of the following (other than the
transactions provided for in this Agreement involving the Company): (i) any merger,
consolidation, share exchange, recapitalization, business combination or other similar
transaction involving the Company or any of its Subsidiaries; (ii) any sale, lease, exchange,
morigage, pledge, transfer or other disposition of all or a significant portion of the assets of the
Company and its Subsidiaries, taken as a whole, including, without limitation, any license, lease
or other transfer or disposition of all or a significant portion of the Software and intangibles of
the Company and its Subsidiaries, taken as a whole, in a single transaction or serles of related
transactions; (iif) any purchase of or fender offer or exchange offer for ten percent {10%) or
more of the outstanding shares of capital siock of the Company, or the filing of a registration
statement under the Securities Act in connection therewith; or (iv) any public announcement of a
proposal, plan or intention to do any of the foregoing or any agreement to engage in any of the
foregoing. For purposes of this Agreement, "Superior Proposal” means an unsolicited
Acquisition Proposal on terms which the board of directors of the Company, taking into
consideration such matters that i determines in good faith to be relevant (including, without
limitation, the additional time necessary to consummate the Acquisition Proposal)), determines
in good faith to be more favorable to the Company's shareholders than the Offer and the Merger
(based on advice of the Company's independent financial advisor that the value of the
consideration provided for in such proposal is superior to the value of the consideration provided
for in the Offer), for which financing, to the extent required, is (based upon the advice of the
Company's independent financial advisor) reasonably capable of being obtained; provided,
however, that for purposes of this definition, "Acquisition Proposal" shall be deemed to refer
oniy to a transaction involving a majority of the outstanding voting securities of the Company or
all or substantiaily all of the assets of the Company.

{e) The Company agrees not {o release or permit the release of any Person
from, or fo waive or permit the waiver of any provision of, any confidentiality, “standstili* or
similar agreement to which any of the Acquired Companies is a party or under which any of the
Acquired Companies has any rights, and will use ifs best efforls to enforce or cause {0 be
enforced each such agreement at the request of Parent. The Company alsoc will promptly
request each Person that has executed a confidentiality agreement in connection with its
consideration of a possible Acquisition Proposal or equity investment fo return all confidential
information heretofore furnished to such Person by or on behalf of any of the Acquired
Companies. The Company shall not take any actions, or omit {o take any actions, inconsistent
with the terms of the Tender and Voting Agreement or this Agreement.

Section 6:  ADDITIONAL COVENANTS OF THE PARTIES

6.1 Sharehoider Approval; Proxy Statement.

{a) if the adoption of this Agreement by the Company's shareholders is
required by applicable Law, the Company shall, as promptly as practicable following the date
the Acquisition Sub shall accept for payment shares of Company Common Stock, take ali action
necessary under all applicable Law to call, give notice of and hold a meeting of the holders of
Company Common Slock to wvole on the adoplion of this Agreement {the "Company
Shareholders’' Meeting"). The Company shall ensure that all proxies solicited in connection with
the Company Shareholders' Meeting are solicited in compliance with all applicable Law.
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{b) If the adoption of this Agreement by the Company's sharehoiders is
required by Law, the Company shall, as soon as practicable following the date the Acquisition
Sub shall accept for payment shares of Company Common Stock, prepare and file with the SEC
the Proxy Statement and shall use all reasonable efforts to respond to any comments of the
SEC or its staff and to cause the Proxy Statement to be mailed to the Company's sharsholders,
as promptly as practicable. The Company shall notify Parent promptly of the receipt of any
comments from the SEC or its siaff and of any request by the SEC or is staff for amendments
or supplements to the Proxy Statement or for additional information and will supply Parent with
copies of all correspondence between the Company or any of its Representatives, on the one
hand, and the SEC or its staff, on the other hand, with respect to the Proxy Statement. The
Company shall give Parent an opportunity to comment on any correspondence with the SEC or
its staff or any proposed material to be included in the Proxy Statement prior to transmission to
the SEC or its staff and shall not transmit any such material to which Parent reasonably objects.
If at any time prior to the Company Shareholders’ Meeting there shall occur any event that
should be set forth in an amendment or supplement to the Proxy Statement, the Company shall
promptly prepare such an amendment or supplement and after obtaining the consent of Parent
to such arnendment or suppiement, shall promptly ransmit such amendment or supplement fo
the Company's shareholders.

(c} Notwithstanding anything to the contrary contained in this Agreement, if
Acquisition Sub shali own by virtue of the Offer or otherwise at least 80% of the outstanding
shares of Company Common Stock (such that the conditions of Section 607.1104(1}a) are
satisfied), the parties shall take all necessary and appropriate action to cause the merger of
Acquisition Sub and the Company fo become effective as soon as practicable after the
expiration date of the Offer {as such expiration date may have been extended in accordance
with the terms of this Agreement) without a shareholders’ meeting in accordance with Section
607.1104 of the FBCA (a "Short Form Merger").

(d) Parent agrees 1o cause all shares of Company Common Stock, if any,
owned by Parent or any subsidiary of Parent to be voted in favor of the adoption of the
Agreement at the Company Shareholders’ Meeting.

6.2 Regulatory Approvals. Each parly shall use all reasonable efforts to file, as
scon as practicable after the date of this Agreement, all notices, reports and other documents
required to be filed by such parfy with any Governmental Body with respect to the Offer, the
Merger and the other fransactions contemplated by this Agreement, and fo submit promptly any
additional information requested by any such Governmental Body. Withoul limiting the
generality of the foregoing, the Company and Parent shall, promptly after the date of this
Agreement, prepare and file any notifications required under any applicable antitrust Laws in
connection with the Offer, the Merger or the other transactions contemplated by this Agreement,
The Company and Parent shall respond as promptly as practicable to any inquiries or requesis
received from any antitrust authority or other Governmental Body In connection with antitrust or
related matters. Each of the Company and Parent shall {a) give the other party prompt notice of
the commencement or threat of commencement of any Proceeding by or hefore any
Governmental Body with respect to the Offer, the Merger or any of the other transactions
contemplated by this Agreement, (b} keep the cther parly informed as to the status of any such
Proceeding or threat, and {c} prompily inform the other party of any communication to or from
any Governmental Body regarding the Offer, the Merger or any of the other {ransactions
contemplated by this Agreement. Except as may be prohibited by any Governmental Body or by
any Law, (y) each party will consult and cooperate with the other, and will consider in good faith
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the views of the other, in connection with any analysis, appearance, preseniation,
memorandum, brief, Proceeding under or relating {o any foreign, federal or state antitrust or fair
trade Law, and (2} in connection with any such Proceeding, each party will permit authorized
Representatives of the other {o be present at each meeting or conference relating o any such
Proceeding and to have access to and be consulted in connection with any document, opinion
or proposal made or submitted to any Governmental Body in connection with any such
Proceeding. At the request, and only at the request, of Parent, the Company shail agree to
divest, sell, dispose of, hold separate or otherwise take or commit to take any action that limits
its freedom of action with respect to its or its Subsidiaries’ ability {o operate or retain any of the
businesses, product lines or assets of the Company or any of its Subsidiaries, provided that any
such action is conditioned upon the consummation of the Offer.

6.3 Stock Options.

(a) immediately prior to the Effective Time, each holder of a Company Option
will be entitled to receive from the Company, and shall receive, in setliement of each Company
Opticn a "Cash Amount”. All Options shall terminate as of the Effective Time. The "Cash
Amount” shall be equal to the difference between the product of (i) the excess, if any, of the
Merger Consideration over the exercise price per share of such Company Option at the
Effective Time and (i) the number of shares subject to such Company Option less any
applicable Tax withholdings. Except as may be otherwise agreed to by Parent and the
Company, all stock option plans established by the Company or any of iis Subsidiaries shall
terminate as of the Effective Time and the provisions in any other plan, program or arrangement
providing for the issuance or grant of any other interest in respect of the capital stock of
Company or any Subsidiary of the Company shall be deleted, terminated and of no further force
or effect as of the Effective Time,

{b) Prior to the Effective Time, at the request of Parent, the Company shall
take all action (including amending any and all of the Company's existing stock option plans and
program and any and alf stock option agreements) that Parent determines may be necessary
{under the plans pursuant to which Company Options are outstanding and otherwise)} to
effectuate the provisions of this Section 6.3 and toc ensure thai, from and after the Effective
Time, holders of Company Options have no righis with respect thereto other than those
specifically provided in this Section 6.3.

8.4 Employee Benefits. -

{a) Parent agrees that all employees of the Acquired Companies who
continue employment with Parent, the Surviving Corporation or any Subsidiary of the Parent or
the Surviving Corporation after the Effective Time {"Continuing Employees”) shall be eligible to
continue to participate in the Surviving Corporation's or Parent’s health and welfare benefit
plans; provided, however, that (i) nothing in this Section 6.4 or elsewhere in this Agresment
shall limit the right of Parent or the Surviving Corporation to amend or terminate any such health
or weifare benefit plan at any time (including as of the Effective Time), and {ji} if Parent or the
Surviving Corporation terminates any such health or welfare henefit plan, then the Continuing
Employees shall be immediately eligible ¢ participate in Parent's health and welfare Plans
{*Parent Employee Benefit Plans”) to substantially the same extent as similarly situated
empioyees of Parent. Immediately after the Effective Time, the Continuing Employees shall be
entitled o participate in a plan that contains a cash or deferred arrangement intended to qualify
under Section 401(k) of the Code sponsored, mainiained or contributed tc by Parent or iis

37

050079.85060/11180107v8



Subsidiaries (a "Parent 401{(k) Plan®). Each Continuing Employee’'s period of service and
compensation history with the Company and the Acquired Companies shall be counted in
determining eligibility for, and the amount and vesting of, benefits under each Parent Employee
Benefit Plan (including, without limitation, the Parent 401(k) Plan). Each Continuing Employee
who participates in a Parent Employee Benefit Plan that provides health care henefits {whether
or not through insurance} shall participate without regard to any waiting period or any condition
or exclusion based on pre-existing conditions, medical history, claims experience, evidence of
insurability, or genetic factors, and shall receive full credit for any co-payments or deductible
paymentis, or account balances under any cafeteria or flexible spending plan made before the
Ciosing Date. In the event that any Continuing Employee receives an "eligible roliover
distribution” {within the meaning of Section 402(c)(4) of the Code) from an Empioyse Benefit
Plan of the Company intended to gualify under Section 401(k) of the Code {a “Company 401(k)
Plan™, Parent shall cause a Parent 4Q1(k} Plan i{¢c accepi a direct rollover of such eligible
roilover distribution {inciuding, but not limited to, any portion of such eligible rollover distribution
comprised of the outstanding balance ofa loan from such Company 401(k) Plan). Nothing in
this Section 6.4{a) or elsewhere in this Agreement shall be consfrued 1o create a right in any
employee to employment with Parent, the Surviving Corporation or any other Subsidiary of the
Surviving Corporation and the employment of each Continuing Employee shall be "at will"
employment.

{b) ¥ Parent direcis any Acquired Company, the Acquired Company shall
terminate, effective as of the day immediately prior to and contingent upon the Acquired
Company becoming a member of the same Controlled Group of Corporations {as such term is
defined in Section 414(b) of the Code) as Parent (the "401(k) Termination Date"}, any 4C1(k)
Plan sponsored by any of the Acguired Companies {or in which any of the Acquired Companies
participate). The Acquired Companies shall provide Parent evidence that such 401(k) Plans
have been terminated pursuant to resolutions of the board of directors of the applicable
Acguired Company {the form and substance of such resolutions shall be subject to review and
approval of Parent) effective as of the 401{k} Termination Date.

6.5 indemnification of Officers and Directors.

(a) All rights {o indemnification exisiing in favor of those Persons who are or
have at any time been directors and officers of the Company (the "Indemnified Persons") for
their acts and omissions occurring prior to the Effective Time, as provided in the Company's
bylaws, articles of incorporation and indemnification agreements with its directors and officers,
or the FBCA, each as in effect as of the date of this Agreement, shall survive the Merger and
shall be observed by the Surviving Corporation to the fullest extent available under Florida law
for a period of six (6) vears from the Effective Time.

{b) The Surviving Corporation shall maintain in effect the Company's existing
policies of directors’ and officers’ Hability insurance ("D&O Policies™) through their expiration
date of July 1, 2003 (the “Expiration Date”} or shall purchase a “fail" policy of directors’ and
officers’ liability insurance {a "Tait Policy”} for the benefit of the Indemnified Persons with respect
fo their acts and omissions occurring prior to the Effective Time providing coverage comparable
fo the Company’s existing D&O Policies through the Expiration Date, and, fo the extent
available from the Company's current insurance camriers, extend the D&O Policies or purchase
a Tail Policy for an additional one (1} year period until July 1, 2004 (the "Extended Expiration
Date") for the benefit of the Indemnified Persons with respect to their acts and omissions
occurring prior to the Effective Time; provided, however, that the Surviving Corporation shall not
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be required o pay an aggregate premium for such D&Q Policies and Tail Policies in excess of
$300,000. The Surviving Corporation may elect after July 1, 2004 to purchase a Tail Policy for
the benefit of the Indemnified Persons with respect to their acts and omissions occurring prior to
the Effective Time providing coverage comparable to the Company's existing D&0O Policies,
covering the period of time from the Extended Expiration Date until the sixth {(6") anniversary of
the Effective Time.

{c) in the event Parent or any of its successors or assigns (i} consolidates
with or merges into any other Person and shall not be the continuing or surviving corporation of
such consolidation or merger, or (ii) transfers or conveys all or substantially all of its properties
and assets {o any Person, then, and in each such case, to the extent necessary to effectuate
the purposes of this Section 6.5, proper provision shall be made so that the successors and
assigns of Parent assume the cbligations of Parent set forth in this Section 6.5, and none of the
actions described in clause "(i)" or clause "(il)" shall be taken until such provision is made.

(d) Parent shall cause the Surviving Corporation to perform all of the
Surviving Corporation's obligations under this Section 6.5. In the event that at any time from
and after the Effective Time until the sixth (6™ anniversary of the Effective Time, the Surviving
Corporation does not have the D&O Policies or Tail Policies required or permitted by Section
6.5(b), Parent shall guarantee the indemnification obligations of the Surviving Corporation to the
Indemnified Persons under this Seclion 6.5 in an amount not to exceed in the aggregate the
Guaranieed Amounf. The “Guaranteed Amount” shall mean (i} Ten Million Dollars
(310,000,000} fess {ii) any amounts paid to or for the benefit of any or all of the Indemnified
Persons by the Surviving Corporation or the Parent {or any other affiliate of Parent) or pursuant
1o the D&O Policies or the Tail Policy or eny other directors' and officers' {iability insurance
maintained by or on behalf of Parent or the Surviving Corporation {or any other affiliate of
Parent); provided, however, that except as provided in this subsection {d), Parent shall have no
other obligations concerning indemnification with respect to iIndemnified Persons or the
guarantee of indemnification obligations. Nothing contained in this Section 6.5 shall be
construed to obligate Parent to provide general funding or other financial support to Surviving
Corporation.

(e) Notwithstanding the foregoing, if the Net Tangible Assets of Parent, as
reflected in its audited financial statements for any fiscal year ended after December 31, 2003
and prior to the sixth (™) anniversary of the Effective Time, is less than Five Hundred Mitlion
Dollars ($500,000,000), the Surviving Corporation shall promptly purchase one or mare new
“tail” policies of directors’ and officers’ liability insurance (individually and collectively, the “New
Policies”) for the benefit of the Indemnified Persons with respect to their acts and omissions
occurring prior to the Effective Time providing coverage in an amount equal fo the Guaranteed
Amount as of such date and otherwise comparable to the Company's existing D&QO Policies
covering the period of time commencing on the date such New Policies are issued until the sixth
(6™ anniversary of the Effective Time. Further, the Surviving Corporation shall promptly
purchase such New Policies in an amount egual to the Guaranteed Amount as of such date
prior to (i} the filing of a voluntary or involuntary bankruptey proceeding of Parent as debtor, (i)
an assignment for the benefit of creditors by or on behalf of Parent, or (iif) any other insolvency
proceeding involving Parent, in any case covering the period of time commencing on the date
such New Policies are issued until the sixth (6™} anniversary of the Effective Time.

{6 The provisions of this Section 6.5 shall be enforceable by each
Indemnified Person and his heirs and representatives.
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6.6 Additional Agreements.

{a} Subject to Section 6.6(b), Parent and the Company shall use all
reasonable efforts to take, or cause to be taken, aill actions necessary to consummate the Offer
and the Merger and make effective the other transactions contemplated by this Agreement.
Without limiting the generality of the foregoing, but subject to Section 6.6(b), each party to this
Agreement (i) shall make all filings and give all notices required fo be made and given by such
party in connection with the Offer and the Merger and the other transactions contemplated by
this Agreement, (i) shall use all reasonable efforts fo obtain each Consent (if any) required to be
obtained (pursuant to any applicable Law or Contract, or otherwise) by such party in connection
with the Offer and the Merger and each of the other transactions contemplated by this
Agreement, and (iii) shall use all reasonable efforts to lift any restraint, injunction or other legal
bar fo the Offer, the Merger or any of the other fransactions contemplated by this Agreement.
Each party shall promptly deliver to the other parties a copy of each such filing made, each such
notice given and each such Consent obtained by such party during the Pre-Closing Period.

{b} MNotwithstanding anything to the contrary contained in this Agresment,
Parent shall not have any cobligation under this Agreement: (i) to dispose of or fransfer or cause
any of its Subsidiaries to dispose of or fransfer any assets, or o commit to cause any of the
Acquired Companies to dispose of any assets; (i) to discontinue or cause any of its Subsidiaries
to discontinue offering any product or service, or to commit to cause any of the Acquired
Companies to discontinue offering any product or service; (i} o license or otherwise make
available, or cause any of its Subsidiaries to license or otherwise make available, to any Person,
any technology, Software or Intangible, or to commit {o cause any of the Acquired Companies to
license or otherwise make available to any Person any fechnology, Software or Intangible;
(iv) to hold separate or cause any of its Subsidiaries o hold separate any assets or operations
{either before or after the Closing Date), or fo commit to cause any of the Acquired Companies
to hold separate any assets or operations; (v} to make or cause any of its Subsidiaries to make
any commitment (to any Governmental Body or otherwise)} regarding its future operations or the
future operations of any of the Acquired Companies; or (vi) to contest any Proceeding relating to
the Offer, the Merger or any of the other fransactions contemplated by this Agreement if Parent
determines in good faith that contesting such Proceeding might not be advisahle.

6.7 Disclosure. Parent and the Company shall consult with each other before
issuing any press release or otherwise making any public statement with respect to the Offer,
the Merger or any of the other transactions contemplated by this Agreement. Without limiting
the generality of the foregoing, the Company shall not, and shall not permit any of iis
Subsidiaries or any Representative of any of the Acguired Companies to, make any disclosure
to employees of any of the Acquired Companies, to the public or otherwise regarding the Offer,
the Merger or any of the other transactions contemplated by this Agreement unless {g) Parent
shall have been given the opportunity to review and comment upon such disclosure and shall
have approved such disclosure or (b) the Company shall have been advised in writing by s
outside legal counsel that such disclosure is required by applicable law.

6.8 Resignation of Officers and Directors. The Company shall use commercially
reasonable efforts to obtain and deliver to Parent on or prior to the acceptance of shares of
Company Common Stock pursuant to the Offer the resignation of each director of each of the
Acquired Companies (subject to Section 1.3) and such officers of the Acquired Companies as
Parent shall request.
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6.9  General Cooperation. From the date hereof through the Effective Time, the
Acquired Companies will use their good faith efforts to operate their businesses in such a
manner as to achieve a smooth transition consistent with the respective business interests of
the Acquired Companies and Parent. in this regard, the Acquired Companies and Parent agree
that they will enter into good faith discussions conceming the businesses of the Acquired
Companies, including, but not limited to, personnel policies and procedures, and other
operational matters,

Section7: CONDITIONS PRECEDENT TO THE MERGER

The obligations of the parties to effect the Merger are subject to the satisfaction, at or
prior to the Closing, of each of the following conditions:

7.1 Shareholder Approval. If required by applicable Law, this Agreement shall
have been duly adopted by the Reguired Company Sharehoclder Vote.

7.2 No Restraints. No temporary restraining order, preliminary or permanent
injunction or other order preventing the consummation of the Merger shall have been issued by
any court of competent jurisdiction and remain in effect, and there shall not be any Law enacted
or deemed applicable to the Merger that makes consummation of the Merger illegal; provided
that, subject to Section 8.6(b), in the case of a resiraining order, injunction or other order, each
of the parties shall have used their commercially reasonable efforts fo prevent the entry of any
such restraining order, injunction or other order and io appeal as promptly as possibie any
restraining order, injunction or other order that may be entered.

7.3 Consummation of Offer. Acquisition Sub shall have accepied for payment and
paid for shares of Company Common Stock pursuant to the Offer (the date on which the
faregoing occurs referred to as the "Offer Closing Date").

Section 8: TERMINATION

8.1 Termination. This Agreement may be terminated prior to the Offer Closing Date
or the Effective Time, as set forth below, whether before or after the Required Company
Sharehoclder Vote, for any reason provided below:

(a) by mutual written consent of Parent and the Company;

{b) prior io the Effective Time, by either Parent or the Company if a court of
competent jurisdiction or other Governmental Body shall have issued a final and nonappealable
order, decree or ruling, or shall have taken any other action, having the effect of permanently
restraining, enjoining or otherwise prohibiting the acceptance of shares of Company Common
Stock pursuant to the Offer or the Merger or making consummation of the Offer or the Merger
iliegal; provided, that in the case of a restraining order, injunction or other order, each of the
parties shall have used their commercially reasonable efforts to prevent the entry of any such
resiraining order, injunction or other order and to appeal as promptiy as possible any restraining
order, injunction or other order that may be entered;

(c) prior to the Offer Closing Date, by either Parent or the Company if the
Cffer shall have expired without the acceptance for payment of shares of Company Common
Stock; provided, however, that: (i) a party shall not be permitted to terminate this Agreement
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pursuant io this Section 8.1{c) if the failure of the acceptance for payment of shares of Company
Common Stock pursuant to the Oifer is atiributable to a failure on the part of such party to
perform any covenant in this Agreement required to be performed by such party at or prior to
the acceptance for payment of shares of Company Common Sfock pursuant to the Offer; and
(i} the Company shall not be permitied o terminafe this Agreement pursuant o this Section
8.1{(c) unless the Company shall have made any payment required ¢ be made to Parent
pursuant {o Section 8.3(a) and shall have paid fo Parent the fee, if any, required to be paid fo
Parent pursuant to Section 8.3(c);

{d) prior fo the Offer Closing Date, by either Parent or the Company if the
acceptance for payment of shares of Company Commeon Stock pursuant to the Offer shall not
have occurred on or prior {o the close of business on April 18, 2003; provided, however, that: (i)
a party shall not be permitied to ferminate this Agreement pursuant to this Section 8.1(d) if the
failure of the acceptance for payment of shares of Company Common Stock pursuant to the
Offer by the close of business on April 18, 2003 is attributable to a failure on the part of such
party to perform any covenant in this Agreement required to be performed by such party or a
material breach of any representation of warranty by such party at or prior to the acceptance for
payment of shares of Company Common Stock pursuant to the Offer; and (i) the Company
shall not be permitted to terminate this Agreement pursuant to this Section 8.1(d) unless the
Company shall have made any payment required to be made to Parent pursuant to Section
8.3(a) and shall have paid {o Parent the fee, if any, required to be paid to Parent pursuant to
Section 8.3(c);

{e) prior to the Effective Time, by Parent if a Triggering Event shall have
occurred;

6 prior to the Effective Time, by Parent if: (fj{x) any of the representations
and warranties of the Company set forth in Section 3.1, 3.2, 3.5(a), 3.5(b), 3.13, 3.15, 3.23,
3.24, 3.25, 3.27, 3.28 {first sentence only), 3.28, or 3.30{c) of the Agreement shall not be irue
and correct in any material respect (determined without regard to any knowledge or materiality
gualifications therein), except to the extent any such representations and warranties are
qualified by a Material Adverse Effect quatification, in which case any such represeniations and
warranties shall not be tfrue and correct in any respect, in each case as of the date of this
Agreement or as of a date subsequent to the date of this Agreement as if made on such
subsequent date {other than to the extent any such representations and warranties expressly
relate io an earlier date, in which case any such representations and warranties shall not be true
and correct in any material respect as of such earlier date, determined without regard to any
knowledge or materiality qualifications therein, except fo the extent any such representations
and warranties are gualified by a Maferial Adverse Effect qualification, in which case any such
representations and warranties shall not be true and correct in any respect as of such earlier
date), or (y) any of the representations and wamranties of the Company set forth in the
Agreement shall not be true and correct (determined without regard to any knowledge
qualifications or any materiality or Material Adverse Effect qualifications therein), as of the date
of this Agreement or as of a date subsequent to the date of this Agreement as if made on such
subsequent date {other than to the extent any such representiations and warranties expressly
relate to an earlier date, in which case any such representations and warranties shall not be true
and correct as of such earlier date, determined without regard to any knowledge qualifications
or any materiality or Material Adverse Effect qualifications therein}, except for purposes of this
subclause (y), to the extent the failure of any such representations and warranties to be frue and
correct, taken together in their entirety, would not, individually or in the aggregate, reasonably

42

080079.85060/11180107v8



be expected to have a Material Adverse Effect, or (ii) the Company shall not have performed
and complied, in all material respects, with each material covenant or agreement contained in
the Agreement and required to be performed or complied with by it; provided, however, if such
inaccuracy or breach is curable by the Company, then Parent may not terminate the Agreement
under this Section 8.1(f) with respect to a particular inaccuracy or breach prior to or during the
ten (10)-business day periocd commencing upon delivery by Parent of written notice o the
Company of such inaccuracy or breach, provided the Company confinues fo exercise
commercially reasonable efforis {o cure such inaccuracy or breach during such ten {10)-
business day period;

{g) prior to the Offer Closing Date, by the Company if: (i) any of Parent’'s
representations and warranties contained in this Agreement shall fall to be true and correct as of
the date of this Agreement, or as of a date subseguent to the date of this Agreement (as if made
on such subseguent date) {except to the exient such representations and warranties expressly
relate to an earlier date, in which case such representations and warranties shall not be irue
and correct as of such earlier date), except where such failure does not have a materiai adverse
effect on the ability of Parent or Acquisition Sub fo consummate the Offer or the Merger; or (i} if
Parent shall not have complied with, in all material respects, Parent’'s covenants contained in
this Agreemaent, except where such noncompliance does not have a material adverse effect on
the ability of Parent or Acquisition Sub to consummate the Offer or the Merger; provided,
however, if such inaccuracy or breach is curable by Parent, then the Company may not
terminate this Agreement under this Section 8.1{g) with respect to a particular inaccuracy or
breach prior fo or during the ten (10})-business day period commencing upon delivery by the
Company of written notice to Parent of such inaccuracy or breach, provided Parent continues to
axercise commercially reasonabile efforts fo cure such inaccuracy or breach;

{h) prior to the Offer Closing Date, by the Company if the Company has
proposed to enter intoc an agreement with respect to a Superior Proposal or has approved or
recommended a Superior Proposal in accordance with Section 5.3, provided that the Company
has complied with all of the provisions of Section 5.3, including the notice provisions therein,
and that simuitaneously with terminating this Agreement the Company makes all payments
required to be made to Parent pursuant to Section 8.3; or '

{H prior to the Offer Closing Date, by Parent if any Person or “group” (as
defined in the Exchange Act and the rules promulgated thereunder) of Persons directly or
indirectly acqulires or agrees to acquire beneficial or record ownership of securities representing
more than fifteen percent (15%) of the outstanding securities of any class of voting securities of
the Company.

8.2 Effect of Termination. Except as otherwise provided in Section 8.3(d), in the
event of the termination of this Agreement as provided in Section 8.1, this Agreement shall be of
no further force or effect; provided, however, that (i) Section 6.7, this Section 8.2, Section 8.3
and Section 9 (and the Confidentiality Agreement) shall survive the termination of this
Agreement and shall remain in full force and effect, (i) the termination of this Agreement shall
not relieve any party from any Hability for any breach of any representation, warranty, covenant,
obligation or other provision contained in this Agreement and {iii} no termination of this
Agreement shall in any way affect any of the parties' rights or obligations with respect to any
shares of Company Common Stock accepted for payment and paid for pursuant to the Offer
prior fo such termination.
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8.3 Expenses; Termination Fees.

{a) Excepf as set forth in this Section 8.3, all fees and expenses incurred in
connection with this Agreement and the transactions contemplated by this Agreement shall be
paid by the party incurring such sexpenses, whether or not the Offer or the Merger is
consummated; provided, however, that:

(i) Parent and the Company shall share equally all fees and
expenses, other than attorneys’ fees, accounting fees, and financial advisory fees, incurred in
connection with (A) the filing, printing and mailing of the Offer Documenis and the Proxy
Siaternent and any amendments or supplements therefo and (B} the filing of any notice or other
document under any applicable antitrust law or regulation; and

{ity if this Agreement is terminaied by Parent pursuant 1o Section
8.1{c) (and following the date hereof and prior to the termination of this Agreement an
Acquisition Proposal shall have been disclosed, announced, commenced, submitted or made),
Section B.1(d} {and following the date hereof and pricr io the termination of this Agreement an
Acquisition Proposal shalt have been disclosed, announced, commenced, submitied or made),
Section 8.1(e), Section 8.1(f) or Section 8.1(i}, or if this Agreement is {erminated by the
Company pursuant 1o Section 8.1(c)) {and following the date hereof and prior to the termination
of this Agreement an Acquisition Proposal shall have been disclosed, announced, commenced,
subrmitted or made), Section 8.1{d) (and following the date hereof and prior ic the termination of
this Agreement an Acquisifion Proposal shall have been disclosed, announced, commenced,
submitted or made) or Section 8.1{h), then {(without limiting any obligation of the Company to
pay any fee payable pursuant to Section 8.3(c}), the Company shall make a nonrefundable cash
payment to Parent, at the time specified in Section 8.3(b), in an amount equai to the aggregate
amount of all reasonable fees and expenses (including all reasonable aftorneys’ fees,
accountants’ fees, financial advisory fees and all filing fees) that have been paid or that may
become payable by or on behalf of Parent in connection with the due diligence review of the
Company by Parent, Acquisition Sub and their respective Representatives, the preparation and
negotiation of this Agreement and otherwise in connection with the Offer, the Merger or any of
the other transactions confemplated by this Agreement but which amount in no event shall
exceed $500,000.

(b) In the case of termination of this Agreement by the Company pursuant to
Section 8.1(c), Section 8.1{d), or Section 8.1(h}), any nonrefundable expense reimbursement
payment required {o be made pursuant to clause "(ii)" of the proviso to Section 8.3{a} shall be
made by the Company prior fo the time of such termination if the Company has been advised of
such amount or two (2) business days following the time that the Company has been advised of
such amount; and in the case of termination of this Agreement by Parent pursuant to Section
8.1{c}), Section 8.1{(d), Section 8.1(e), Section 8.1{f) or Section 8.1(i). any nonrefundable
expense reimbursement payment reqguired {o be made pursuant to clause “(iiy" of the proviso fo
Section 8.3(a) shall be made by the Company within two {2} business days after such
termination if the Company has been advised of such amount or two (2) business days following
the time that the Company is advised of such amount.

{c) If (i) this Agreement is terminated by Parent or the Company pursuant o
Section 8.1(c) or Section 8.1(d) and at or pricr to the time of the termination of this Agreement
an Acquisition Proposal shall have been disclosed, announced, commenced, submitted or
made, (i) this Agreement is terminated by Parent pursuant to Section 8.1{e), (iii} this Agreement
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is terminated by Parent pursuant to Section 8. 1{f) and at or prior fo the time of the termination of
this Agreement an Acquisition Propesal shall have been disclosed, announced, commenced,
submitted or made and within one {1) year from the date of termination the Company enters into
an agreement with respect to, approves, recommends or consummates an Acquisition Proposal
or agrees or resolves to do any of the foregoing, (iv) this Agreement is terminated by the
Company pursuant to Section 8.1(h}, or {v) this Agreement is terminated by Parent pursuant {o
Section 8.1(i) and at or prior to the time of termination of this Agreement an Acguisition Proposal
shall have been disclosed, announced, commenced, submitted or made, then the Company
shall pay to Pareni, in cash at the fime specified in the next sentence {(and in addition {0 the
amounts payable pursuant to Section 8.3(a)), a nonrefundable fee in the amount equal to Four
Milion Dollars ($4,000,000) {the "Termination Fee"). In the case of termination of this
Agreement by the Company pursuant {o Seclion 8.1(c) or Section 8.1{d), the Termination Fee
shall be paid by the Company prior to the time of such termination; in the case of termination of
this Agreement by Parent pursuant to Section 8.1(c), Section 8.1{d), Section 8.1{e) or Section
8.1(i), the Termination Fee shall be paid by the Company within two (2) business days after
such termination; in the case of termination of this Agreement by Parent pursuant to Section
8.1(f}, the Termination Fee shall be paid by the Company within two (2) business days after the
eariier of such date or the date the Company enters into an agreement with respect to,
approves, recommends or consummates an Acguisition Proposal or agrees or resolves fo do
any of the foregoing; and in the case of termination of this Agreement by the Company pursuant
to Section 8.1(h), the Termination Fee shall be paid by the Company at or prior to the time of
such lermination. Notwithstanding the foregoing, no Termination Fee shall be required fo be
paid pursuant to clause (i) or (v) of the first sentence of this Section 8.3(c) if, within five (5)
business days after the Acquisition Proposal shall have been publicly disclosed, announced or
commenced or publicly or non-publicly submitied, made or communicated to the Company’s
board of directors, the Company's board of directors (A} defermines that such Acquisition
Proposal does not constitute a Superior Proposal, (B) so notifies, in writing, Parent and the
Person or Persons that made the Acquisition Proposal and {C} in the case of an Acquisition
Proposal that has been publicly disclosed, within five (5) business days thereafter files with the
SEC, and mails to the Company’s shareholders, a supplement to the Company's Schedule 14D-
9 describing such determination and reaffirming the Company's recommendation of the Offer
and the Merger; provided, however, that if at any time prior to the date one (1) year after the
date of any such termination pursuant to Section 8.1(c), Section 8.1(d) or Section 8.1(i}, the
Company enters into an agreement with respect to, approves or recommends or consummates,
an Acquisition Proposal, or agrees or resolves to do any of the foregoing, the Company shall
pay the Termination Fee required pursuant to this Section 8.3(c).

{d} if the Company fails to pay when due any amount payable under this
Section 8.3, then (i) the Company shall reimburse Parent for all costs and experses (including
fees and dishursements of counsel} incurred in connection with the collection of such overdue
amount and the enforcement by Parent of iis rights under this Section 8.3, and (i) the Company
shall pay to Parent interest on such overdue amount {for the period commencing as of the date
such overdue amount was originally required to be paid and ending on the date such overdus
amount is actually paid to Parent in full) at a rate per annum equal to the "prime rate” (as
announced by Bank of America or any successar thereto) in effect on the date such overdue
amount was originally required to be paid. Payment of the Termination Fee and expense
reimbursement, if any, as the case may be, shall be Parent’s and Acquisition Sub’s exclusive
remedy for any termination of this Agreement in accordance with this Section 8, and there shall
be no further liability of the Company as a result of such termination, except in all cases in the
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event of (i} fraud or (i} an intentional or willfut breach of this Agreement by the Company or its
Representatives.

Section 9:  MISCELILANEOUS PROVISIONS

9.1 Amendment. Subject to Section 1.3, this Agreement may be amended with the
approval of the respective boards of directors of the Company and Parent at any time. This
Agreement may not be amended except by an instrument in writing signed on behalf of each of
{he pariles heretlo.

9.2 Waiver. No failure on the part of any party to exercise any power, right, privilege
or remedy under this Agreement, and no delay on the part of any party in exercising any power,
right, privilege or remedy under this Agreement, shall operate as a waiver of such power, right,
privilege or remedy; and no single or partial exercise of any such power, right, privilege or
remedy shall preclude any other or further exercise thereof or of any other power, right, privilege
or remedy. No party shall be deemed to have waived any claim arising ouf of this Agreement, or
any power, right, privilege or remedy under this Agreement, uniess the waiver of such claim,
power, right, privilege or remedy is expressly set forth in a written instrument duly executed and
delivered on behaif of such party; and any such waiver shall not be applicable or have any effect
except in the specific instance in which it is given.

9.3  No Survival of Representations and Warranties. None of_the representations
and warranties confained in this Agreement or in any certificate delivered pursuant to this
Agreement shall survive the Merger; provided however that this Section 9.3 shall not limit any
covenant or agreement of the parties hereto which by its terms provides for performance after
the Effective Time or after tenmination of this Agreement.

9.4 Entire Agreement; GCounterparis; No Third Party Beneficiaries. This

Agreemeni (fogether with the Company Disclosure Letter) and the other agreements referred to
herein constitute the entire agreement and supersede all prior agreements and understandings,
both written and oral, among or between any of the parties with respect to the subject matter
hereof and thereof; provided, however, that the confidentiality provisions of the Confidentiality
Agreement shall not be superseded and shall remain in full force and effect. This Agreement
may be executed in several counterparts, each of which shall be deemed an original and all of
which shall constitute one and the same instrument. No provision of this Agreement is intended
to confer upon any Person other than the parties hereto any rights or remedies hereunder
except for indemnified Persons pursuant to Section 6.5 hereof.

9.5 Applicable Law; Jurisdiction. This Agreement shail be governed by, and
construed in accordance with, the laws of the State of Delaware, regardless of the laws that
might otherwise govern under applicable principles of conflicts of Jaws thereof or any other
jurisdiction, except that the FBCA shall govern the Merger. in any action between any of the
parties arising out of or relating to this Agreement or any of the transactions contemplated by
this Agreement: (a) each of the parties irrevocably and unconditionally consents and submits to
the exclusive jurisdiction and venue of the state and federal courts located in the State of
Delaware (and agrees not to commence any such action except in such courts) and irrevocably
and unconditionally waives and agrees not to plead or claim in any such court that any such
action brought in such court has been brought In an inconvenient forum; (b) if any such action is
commenced in a state court, then, subject {o applicable law, no panly shalil object to the removal
of such action o any federal court located in the State of Delaware; (c) each of the parties
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irrevocably waives the right fo trial by jury; and {d) each of the pariies irrevocably consents o
service of process by first class certified mail, return receipt requested, postage prepaid, to the
address at which such parly is to receive notice in accordance with Section 8.9.

9.6 Headings. The section, paragraph and other headings contained in this
Agreement are inserted for convenience of reference only and shall not affect in any way the
meaning or interpretation of this Agreement.

97 Attorneys’ Fees. In any action at law or suit in equity to enforce this Agreement
or the rights of any of the parties hereunder, the prevailing party in such action or suit shall be
entitled to receive a reasonable sum for its attormneys' fees and all other reasonable costs and
expenses incurred in such action or suit.

9.8 Assignability. This Agreement shall be binding upon, and shall be enforceable
by and inure solely to the benefit of, the parties hereto and their respective successors and
assigns; provided, however, that neither this Agreement nor any of the Company's rights
hereunder maybe assigned by the Cormpany without the prior written consent of Parent, and any
attempted assignment of this Agreement or any of such righis by the Company without such
consent shall be void and of no effect; provided, further, that Parent may assign this Agreement
to any direct or indirect subsidiary of Parent, but any such assignment shall not relieve Parent of
any of its obligations hereunder. Cther than Section 6.5 (which is intended to be for the benefit
of the Indemnified Parties and may be enforced by the indemnified Parties), nothing in this
Agreement, express or implied, is intended fo or shall confer upon any Person (other than the
parties hereto) any right, benefit or remedy of any nature whatsoever under or by reason of this
Agreement. Any assignment prohibited under this Section 9.8 shall be null and void.

8.9 Notices. All notices, demands, consenis, requests, instructions and other
communications to be given or delivered or permitted under or by reason of the provisions of
this Agreement, or in connection with the transactions contemplated hereby and thereby shall
be in writing and shall be deemed to be delivered and received by the intended recipient as
follows: (@) if personally delivered, on the business day after it is sent (as evidenced by the
receipt of the personal delivery service}; (b} if mailed by certified or registered maijl return receipt
requested, four (4) business days after the aforesaid mailing; {c) if delivered by overnight courier
{with all charges having been prepaid), on the second business day after it is sent (as
evidenced by the receipt of the overnight courier service of recognized standing); or (d) if
delivered by facsimile transmission, on the business day of such delivery if confirmed within 48
hours thereafter by a signed original sent in one of the manners set forth in (a8) through (c)
above. If any notice, demand, consent, request, instruction or other communication cannot be
delivered because of a changed address of which no notice was given (in accordance with this
Section 9.8}, or the refusal to accept same, the notice shall be deemed received on the
business day the notice is sent (as evidenced by a sworn affidavit of the sender). All such
notices, demands, consents, requests, instructions and other communications will be sent to the
following addresses or facsimile numbers as applicable: (i) if to Parent or Acquisition Sub: at
Parent's address stated on page one of this Agreement fo the attention of General Counsel
(fax # (610) 341-8115), with a copy sent simultaneously to the same address, to the attention of
its Chief Financial Officer (fax # (610) 341-8851), and (ii) if to Company, to the address siated
on page cne of this Agreement to the attention of the President and CEQ (faxX# (407) 304-
1075}, with a copy to Greenberg Traurig, P.A., 450 South Orange Avenue, Suite 650, Orlando,
Florida 32801, Attention: Randolph H. Fields, Esq. {fax # (407) 420-5908).
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9.10 Cooperation. Each party to this Agreement agrees to reasonably cooperate
with the other pariies and to execute and deliver such further documents, certificates,
agreements and instruments and to take such other actions as may be reasonably requested by
the other parties to evidence or reflect the transactions contemplated by this Agreement and {o
carry out the intent and purposes of this Agreement.

8.11 Severability. Any term or provision of this Agreement that is held by a court of
competent jurisdiction or other authority to be invalid, void or unenforceabls in any situation in
any jurisdiction shall not affect the validity or enforceability of the remaining terms and
provisions hereof or the validity or enforceability of the offending term or provision in any other
situation or in any other jurisdiction, If the final judgment of a court of competent jurisdiction or
other authority declares that any ferm or provision herecf is invalid, void or unenforceable, the
parties agree that the court making such determination shali have the power to reduce the
scope, duration, area or applicability of the term or provision, to delete specific words or
phrases, or to replace any invalid, void or unenforceable term or provision with a term or
provision that is valid and enforceable and that comes closest to expressing the intention of the
invalid or unenforceable term or provision.

9.12 Interpretation of Representations. Each representation and warranty made in
this Agreement or pursuant hereto is independent of ail other representations and warranties
made by the same parties, whether or not covering related or similar matters, and must be
independently and separately satisfied.

9.13 Reliance by Parent and Acquisition Sub. Notwithstanding the right of Parent
and Acquisition Sub to investigate the business, Assets and financial condition of the Acquired
Companies, and notwithstanding any knowledge obtained or obtainable by Parent and
Acquisition Sub as a result of such investigation, Parent and Acquisition Sub have the
ungualified right to rely upon, and have relied upon, each of the representations and warranties
made by Company in this Agreement or pursuant hereto.

9.14 Bankruptcy Qualification. Each representation or warranty made in or
pursuant to this Agreement regarding the enforceability of any Contract shall be qualified to the
extent that such enforceability may be affected by bankruptcy, insolvency and other similar
Laws or equitable principles {but not those conceming fraudulent conveyance)} generally
affecting creditors’ rights and remedies.

9.15 Construction.

{a) For purpcses of this Agreement, whenever the context requires: the
singular number shall include the plural, and vice versa; the masculine gender shall include the
feminine and neuter genders; the feminine gender shall include the masculine and neuter
genders; and the neuter gender shall include masculine and feminine genders.

{b) The parties hereto agree that any rule of construction to the effect that
ambiguities are to be resolved against the drafting party shall not be applied in the construction
or interpretation of this Agreement.

(c) Except as otherwise indicated, all references in this Agreement io
"Sections," "Exhibits" and "Annexes" are intended to refer {o Sections of this Agreement and
Exhibits or Annexes o this Agreement.
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IN WITNESS WHEREGF, the parties have caused this Agreement o be executed as of

the date first above written,

SUNGARD DATA SYSTEMS INC.

. .

Name: Richard C. Tarbox
Title: Senior Vice President — Corporate
Development

LAKE AcQuisiTiOonN GORP. INC.

Name: Richard C. Tarhox
Title: Vice President

H.T.E., Inc.

By:

"'Name-Joseph M. Loughry, Tl
Tile: President and CEOQ




IN WITNESS WHERECF, the parties have caused this Agreement 1o be execuled as of

the date first above written.

SUNGARD DATA SYSTEMS INGC.

' Name: Richard C. Tarbox
Title: Senior Vice President ~ Comorata
Development

LAKE ACQUISITION CORP. INC,

By:

MNarne: Richard C. Tarbox
Tifle: Vice President

H.T.E,, INC.

Name JosepH’M Loughry. i
Title: President and CEQ




EXHIBIT A
DEFINITIONS
For purposes of the Agreement (including this Exhibit A and Annex 1}

401(k) Termination Date shall have the meaning set forth in Section 6.4(b) of this
Agreement.

Acquired Companies shall mean the Company and each of its Subsidiaries; except
that, for purposes of Section 3 of this Agreement, "Acquired Companies” shall also be deemed
to include any Entity that has been merged into or consclidated with the Company or any
Subsidiary of the Company or any predecessor Entity of the Company or any Subsidiary of the
Company.

Acquisition Proposal shall have the meaning set forth in 5.3(d) of this Agreement.

Agreement shall mean the Agreement and Plan of Merger to which this Exhibit A is
attached, as it may be amended from time io time.

Asset shali mean any real, personali, mixed, tangible or intangible property of any nature,
including cash on hand, cash in bank or other accounts, readily marketable securities, other
cash-equivalent liquid assets of any nature, prepayments, deposits, escrows, accounis
receivable (or other receivable), Tangible Property, Real Property, Software, Contract Rights,
Intangibles and goodwill, and claims, causes of action and other legal rights and remedies.

Cash Amount shall have the meaning set forth in Section 6.3(a) of this Agreement.

Certificates shall have the meaning set forth in Section 2.6(b) of this Agreement,

Closing shall have the meaning set forth in Section 2.3 of this Agreement.

Closing Date shall have the meaning set forth in Section 2.3 of this Agreement.

Code shall mean the Internal Revenue Code of 1888, as amended.

Commercially Available Software shall mean the following: ready-to-use, pre-
packaged Software which is (I) commercially available to the public, and {ii) not embedded in,
otherwise included in, or necessary to provide any of the products or services provided by the

Acquired Companies, and (iii} replaceable without material delay for less than $50,000.

Company Board Recommendation shall have the meaning set forth in Section 1.2(a) of
this Agreement.

Company Common Stock shall have the meaning set forth in the Background Section
of this Agreement.

Company Disclosure Letter shall mean the disclosure schedule that has been prepared
by the Company and that has been delivered by the Company to Parent on the date of the
Agreement.
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Company's Employee Benefit Plans shall have the meaning set forth in Section 3.16 of
this Agreement.

Company Infangibles shall have the meaning set forth in Section 3.13(a) of this
Agreement.

Company Options shall have the meaning set forth in Section 3.2(b) of this Agreement.

Company Real Property shall have the meaning set forth in Section 3.11 of this
Agreement.

Company SEC Documentis shall have the meaning set forth in Section 3.8(a) of this
Agreement.

Company's Stock Option Plans shall have the meaning set forth in Section 3.2(b) of
this Agreement.

Company Shareholders’ Meeling shall have the meaning set forth in Section 8.1{a) of
this Agreement.

Company Web Sites shall mean any and all Web sites owned, operated or maintained
by, on behalf of, or for the benefit of each of the Acquired Companies in connection with or
related to its business.

Confidentiality Agreement shall mean the Confidentiality Agreement, dated September
§, 2002, between the Company and Parent.

Consent shall mean any conseni, approval, order or authorization {(including any
Governmental Autharization) of, or any deciaration, filing or registration with, or any application,
notice or report to, or any waiver by, or any other action {whether similar or dissimilar to any of
the foregoing) of, by or with, any Person, which is necessary in order (o iake a specified action
or actions in a specified manner and/or to achieve a specified resuit.

Continuing Directors shall have the meaning set forth in Section 1.3{a) of this
Agreement.

Continuing Employees shall have the meaning set forth in Section 6.4{(a) of this
Agreement.

Contract shall mean any written or oral contract, agreement, instrument, order,
arrangement, commiiment or understanding of any naiure, including sales orders, purchase
orders, leases, subleases, data processing agreements, maintenance agreements, license
agreements, sublicense agreements, loan agreements, promissory notes, instruments, security
agreements, pledge agreements, deeds, morigages, guaranties, indemnities, warranties,
emplioyment agreemenis, consuiting agreemenis, saies represeniative agreements, joini
venture agreements, buy-sell agreements, options or warranis.

Contract Right shall mean any right, power or remedy of any nature under any Confract,

including righis {c receive properly or services or otherwise derive benefits from the payment,
satisfaciion or performance of ancther party's Obligations, righis to demand that another party
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accept property or services or take any other actions, and rights to pursue or exercise remedles
or options.

D&0O Policies shall have the meaning set forth in Section 6.5(b) of this Agreement.
Domain Names shall have the meaning set forth in Section 3.13(]) of this Agreement.
Effective Time shall have the meaning set forth in Section 2.3 of this Agreement.

Employee Benefit Plan shall mean any employee benefit plan as defined in Section
3(3) of ERISA, and any other plan, program, policy or arrangement for or regarding bonuses,
commissions, incentive compensation, severance, vacation, deferred compensation, pensions,
profit sharing, retirement, payroll savings, stock options, stock purchases, stock awards, stock
ownership, phantom stock, stock appreciation rights, medical/dental expense payment or
reimbursement, disability income or protection, sick pay, group insurance, self insurance, death
benefits, employee welfare or fringe benefits of any nature; but not inciuding employment
Contracts with individual employees.

Encumbrance shall mean any lien, pledge, easement, Obligation, hypothecation,
charge, mortgage, securily inferest, encumbrance, claim, infringement, interference, option,
right of first refusal, preemptive right, community property interest, understanding or
arrangement imposing restrictions on title or use or other restrictions of any nature whatscever
(including any restriction on the voting of any security, any restriction on the transfer of any
security or other asset, any restriction on the receipt of any income derived from any asset, any
restriction on the use of any asset and any restriction on the possession, exercise or transfer of
any other attribute of ownership of any asset}.

Entitled to Vote Company Common Stock or other capital stock of the Company shall
be considered Entitled {o Vote if i is entitied 1o vote on all matters submitted to shareholiders,
including the approval of the Merger.

Entity shall mean any corporation (including any non-profit corporation), general
parinership, limited parinership, limited llabiiity partnership, joint venture, estate, trust, company
(including any company limited by shares, iimited liability company or joint stock company), firm,
society or other enterprise, association, organization or entity,

Environmenital Laws shali mean ail applicable Law (including consent decrees,
administrative orders and common laws) relating to the public health and safety and protection
of the environment, including those governing the use, generation, handiing, storage and
disposal or cleanup of Hazardous Substances, all as amended.

ERISA shall mean the Employee Relirement Income Security Act of 1574, as amended.

ERISA Affiliate shall mean any business or entity that is a member of a "controlled
group of corporations™ under “"commaon control” or an "affiliated service group™ with a company
or entity within the meaning of any of Sections 414(b}, (c}), or {m} of the Code, or that is required
to be aggregated with a company or entity under Section 414(c) of the Cocde, or that is under
“common conirol” with a company or entity within the meaning of Section 4001{a)(14) of ERISA.

Exchange Act shall mean the Securities Exchange Act of 1934, as amended.

A3
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Excluded Laws shall have the meaning set forth in Section 3.6,
Exhibits shall have the meaning set forth in Section 9.15(c) of this Agreement.
Expiration Date shall have the meaning set forth in Section 6.5(b) of this Agreement.

Extended Expiration Date shall have the meaning set forth in Section 8.5(b) of this
Agreement.

FBCA shall have the meaning set farth in Section 1.2(a) of this Agreement.

Fully Diluted Number of Company Shares shall mean the sum of {i} the aggregate
number of shares of Company Common Stock outstanding immediately prior to the acceptance
of shares of Company Commeon Stock pursuant to the Offer, plus (i) the aggregate number of
shares of Company Common Stock issuable upon the exercise of any option, warrant, other
right to acquire capital stock of the Company or other security exercisable or convertible for
shares of Company Common Stock or other capital stock of the Company outstanding
immediately prior to the acceptance of shares of Company Common Stock pursuant to the
Offer.

GAAP shall mean generally accepted accounting principles under current United States
accounting rules and regulations, consistently applied throughout the periods covered. In no
event shall the consistent application of the historical accounting policies used by the Company
have priority over GAAP, regardless of materiality.

Governmental Authorization shall mean any: (a) Permit, license, certificate, franchise,
permission, variance, clearance, registration, qualification or authorization issued, granted,
given or otherwise made available by or under the authority of any Governmental Body or
pursuant to any Law; or (b) right under any Coniract with any Governmental Body.

Governmental Body shall mean any: (a) nation, state, commonwealth, province,
territory, county, municipality, district or other jurisdiction of any nature; (b) federal, state, local,
municipal, foreign or other government; or (¢) governmental or quasi-governmental authority of
any nature (including any governmental division, depariment, agency, commission, self-
regulaiory organization, instrumentality, official, ministry, fund, foundation, center, organization,
unit, body or Entity and any court or other #ribunal).

Guaranteed Amount shall have the meaning set forth in Section 86.5(d) of this
Agreement.

Hazardous Substances shall mean any substance, waste, contaminant, poliutant or
material that has been determined by any United States federal govemnment authority, or any
state or local government authority having jurisdiction over any Real Property, to be capable of
posing a risk of injury or damage {o heaith, safety, property or the environment, including (a) all
substances, wastes, contaminants, pollutants and materials defined, designated or regulated as
hazardous, dangerous or toxic pursuant fo any Law of any state in which any Real Property is
located or any United States Law, and (b) asbestos, polychiorinated biphenyls, petroleum,
petroleurn products and urea formaldehyde, and mold.

HSR Act shall mean the Hart-Scoti-Rodino Antitrust Improvement Act of 1976, as
amended.

A4
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Include and Including shall mean including but not limited to.

indemnified Persons shall have the meaning set forth in Secfion 6.5{(g) of this
Agreement.

{nsurance Policy shall mean any public liability, product liability, general liability,
comprehensive, property damage, vehicle, life, hospital, medical, dental, disability, worker's
compensation, key man, fidelity bond, theft, forgery, errors and omissions, directors’ and
officers’ liability, or other insurance policy of any nature.

Intangible shail mean any name, corporate name, fictitious name, trademark, trademark
application, service mark, service mark application, trade name, brand name, product name,
slogan, trade secret, know-how, patent, patent application, copyright, copyright application,
design, logo, formula, invention, product right, technology or other intangible asset of any
nature, whether in use, under development or design, or inactive.

IRS shall have the meaning set forth in Section 3.16 of this Agreement.

Judgment shall mean any order, writ, injunction, citation, award, decree or other
judgment of any nature of any Governmental Body.

to the knowledge of the Company or similar phrases shall mean that none of the
directors of the Company and none of the officers of the Company listed on Schedule | fo this
Exhibit A has any actual knowiedge or implied knowledge that the statement made is incorrect.
For this purpose, "implied knowledge” means all information that any of the directors or listed
officers of any of the Company should reasonably be expected to have actual knowledge of in
the course of operating and managing the business and affairs of the Acquired Companies.

Latest Balance Sheet shall have the meaning set forth in Section 3.5{b) of this
Agreement.

Law shall mean any federal, state, local, municipal, foreign or other law, statute, charter,
constituiion, treaty, principle of common law, resclution, ordinance, code, edict, decree, rule,
regulation, guidelines, ruling or reguirement issued, enacted, adopied, promulgated,
implemented or otherwise put into effect by or under the authority of any Governmental Body {or
under the authority of the Nasdaq National Market System or NYSE).

Material Adverse Effect shall mean an event, occurrence, violation, inaccuracy,
circumsiance or other matter will be deemed to have a "Material Adverse Effect” on the
Acquired Companies if such event, occurrence, violation, inaccuracy, circumstance or other
matter {considered alone or together with any other matter or matters) had or could reasonably
be expected fo have a material adverse effect on (i) the business, condition {financial or
otherwise)}, capitalization, assets, liabilities, operations, revenues, results of operations, cash
flows, financial performance or prospects of the Acquired Companies taken as a whole, {ii) the
ability of the Company 1o consummate the Merger or any of the cother transactions contemplated
by the Agreement or to perform any of its obligations under the Agreement, or {iii) Parent's or
Acquisition Sub’s ability o vote, receive dividends with respect fo or otherwise exercise
ownership rights with respect to the stock of the Company or the Surviving Corporation;
provided, however, that in determining whether there has been a Material Adverse Effect, any
adverse effects directly resulting from or directly attributable to general economic conditions or
general conditions in the indusiry in which the Acquired Companies do business which
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conditions do not affect the Company and its Subsidiaries in a materially disproportionata
mannear shall be disregarded,

Merger shail have the meaning set forth in the Background section of this Agreement.

Merger Consideration shall have the meaning set forth in Section 2.5(a)(iii) of this
Agreement.

Minimum Condition shall have the meaning set forth in Section 1.1(b)} of this
Agreement.

NASD shall mean the National Association of Securities Dealers, Inc.

Net Tangible Assets shall mean the total assets of Parent (excluding goodwill and other
intangible assets), less total liabilities, all as reflected on Parent's audited consolidated balance
sheet.

New Policies shall have the meaning set forth in Section 6.5(d) of this Agreement.

NYSE shall mean the New York Stock Exchange, Inc.

Obligation shall mean any debt, liability or obligation of any nature, whether secured,
unsecured, recourse, nonrecourse, liquidated, unliquidated, accrued, absoiute, fixed,
contingent, ascerfained, unascertained, known, unknown or otherwise.

Offer shall have the meaning set forth in the Background section of this Agreement.

Offer Closing Date shall have the meaning set forth in Section 7.3 of this Agreement.

Offer Documents shall have the meaning set forth in Section 1.1(d} of this Agreement.

Offer Statement shall have the meaning set forth in Section 1.1(d) of this Agreement.

Owned Company Intangible shall have the meaning set forth in Section 3.13(b) of this
Agreement.

Owned Company Software shall have the meaning set forth in Seclion 3.13(a) of this
Agreement.

Parent 401(k} Pian shall have the meaning set forth in Section 6.4(a) of this Agreement,

Parent Employee Benefit Plans shall have the meaning set forth in Section 6.4(a) of
this Agreement,

Parent-Owned Shares shall have the meaning set forth in Section 1.1{b) of this
Agreement.

Paying Agent shall have the meaning set forth in Section 2.6(a) of this Agreement.
Permit shall mean any license, permit, approval, waiver, order, authorization, right or
privilege of any nature, granted, issued, approved or allowed by any Governmental Body.
A-6
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Permitted Encumbrances shall mean Encumbrances {i) for Taxes, governmental
charges, assessments or levies, provided thaf such Taxes, governmential charges, assessments
or levies are not yet due or are being contested in good faith by appropriate proceedings, and in
any case, for which the Company has made an appropriate reserve on the Latest Balance
Sheet; (i} deposits, Encumbrances or pledges {o secure payments of workmen's compensation,
public liability, unemployment and other similar insurance; (iii) mechanics', workmen's,
materialmen’s, repairmen’s, warehousemen's, vendors’, landlords’ or carriers' Encumbrances, or
other similar Encumbrances arising in the ordinary course of business consistent with past
practices and securing sums which are not past due or are being contested in good faith by
appropriate proceedings, and in any case, for which the Company has made an appropriate
reserve on the Latest Balance Sheet; and {iv) Encumbrances that do not materially detract from
the value or inlerfere with the use by the Acquired Companies of their Assets.

Person shall mean any individual, Entity or Governmental Body.

Per Share Amount shall have the meaning set forth in the Background section of this
Agreement,

Pre-Closing Period shall have the meaning set forth in Section 5.1 of this Agreement.

Proceeding shali mean any demand, claim, suit, action, litigation, investigation,
arbitration, administrative hearing, audit or other proceeding of any nature (inciuding any civil,
criminal, administrative, investigative, or appellate proceeding).

Proxy Statement shall mean the proxy or information statement of the Company 1o be
sent 1o the Company's sharehoiders in connection with the Company Sharehociders' Meeting.

Real Property shall mean any real estate, land, building, condominium, town house,
structure or other real property of any nature, all shares of stock or other ownership interests in
cooperative or condominium associations or other forms of ownership interest through which
interests in real estate may be held, and all appurtenant and ancillary rights thereto, including
easements, covenants, water rights, sewer rights and utility rights.

Reguired Company Shareholder Vote shall have the meaning set forth in Section 3.25
of this Agreement.

Representatives shall have the meaning set forth in Section 5.3(a) of this Agreement.

Schedule 14D-9 shall have the meaning set forth in Section 1.2(b} of this Agreement.

SEC shall mean the United States Securities and Exchange Commission.

Securities Act shall mean the Securities Act of 1833, as amended.

Short Form Merger shall have the meaning set forth in Section 6.1(c) of this Agreement.

Software shaill mean any computer program, operafing system, applications system,
firmware or software of any nature, including all object code, source code, technical manuals,
user manuals and other documentation therefor, whether in machine-readable form,

programming language or any other language or symbols, and whether stored, encoded,
recorded or written on disk, fape, film, memory device, paper or other media of any nature.

AT
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80X shall mean the Sarbanes-Oxley Act of 2002.
Specified Contracts shall have the meaning set forth in Section 3,14 of this Agreement.

Subsidiary shall mean the following: an entity shall be deemed to be a "Subsidiary” of
another Person if such Person direclly or indirectly owns or purports to own, beneficially or of
record, (@} an amount of voling securities of other interests in such Entity that is sufficient to
enable such Person io elect at least a majority of the members of such Entity's board of
directors or other governing body, or (b) at {east 50% of the outstanding equity or financial
interests of such Entity.

Superior Proposal shall have the meaning set forth in Section 5.3(d) of this Agreement.

Surviving Corporation shall have the meaning set forth in Section 2.1 of this
Agreement.

Tail Policy shall have the meaning set forth in Section 6.5{b} of this Agreement.
Takeover Laws shall have the meaning set forth in Section 3.23 of this Agreement.

Tangible Property shall mean any fumiture, fixtures, leasehold improvements, vehicles,
office equipment, computer equipment, other equipment, machinery, fools, forms, supplies or
other fangible personal property of any nature.

Tax shall mean (a) any foreign, federal, state or local income, eamings, profifs, gross
receipts, franchise, capital stock, nel worth, sales, use, value added, occupancy, general
property, real property, personal properiy, intangible property, transfer, fuel, excise, payroll,
withholding, unemployment compensation, social security, retirement or other tax of any nature;
{b) any foreign, federal, state or local organization fee, qualification fee, annual report fee, filing
fee, cccupation fee, assessment, sewer rent or other fee or charge of any nature; or (c) any
deficiency, interest or penalty imposed with respect to any of the foregoing.

Tax Return shall mean any report, return {(including any information return), report,
statement, declaration, esiimate, schedule, notice, notification, form, election, certificate or other
document or information filed with or submitied to, or required to be filed with or submitted io,
any Governmental Body in connection with the determination, assessment, collection or
payment of any Tax or in connection with the administration, implementation or enforcement of
or compliance with any Law relating fo any Tax, including, without limitation, combined, unitary
or consolidated returns for any group of entities.

Tender and Voting Agreement shall have the meaning set forth in the Background
section of this Agreement.

Termination Fee shall have the meaning set forth in Section 8.3(a) of this Agreement.

Triggering Event. A "Triggering Event” shall be deemed to have occurred if: {i} the
board of directors of the Company shali have failed fo recommend that the Company's
shareholders accept the Offer and tender their shares of Company Common Stock pursuant fo
the Offer or vote to adopt the Agreement, or shall have withdrawn or modified in a manner
adverse to Parent or Acquisition Sub the Company Board Recommendation, (i} the Company
shall have failed to include in the Schedule 14D-9 the Company Board Recommendation or a
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statement fo the effect that the board of directors of the Company has determined and believes
that the Offer and the Merger are in the best interests of the Company's shareholders; (jii) the
board of directors of the Company fails to reaffirm the Company Board Recommendation, or
fails to reaffirm its determination that the Offer and the Merger are in the best interests of the
Company's shareholders, within five (5) business days after Parent requests in writing that such
recommendation or determination be reaffirmed; (iv) the board of directors of the Company shall
have approved, endorsed, recommended or taken a rieutral position with respect to any
Acquisition Proposal; (v} the Company shall have entered into any letter of intent or similar
document or any Contract relating to any Acquisition Proposal (other than a confidentiality
agreement that is entered into in accordance with Section 5.3(a)); (vi} a tender or exchange
offer relating to securities of the Company shall have been commenced and the Company shall
not have sent to its securityholders, within ten {10) business days after the commencement of
such tender or exchange offer, a statlement disclosing that the Company recommends rejection
of such tender or exchange offer; {vii} an Acquisition Proposal is publicly announced, disclosed
or commenced or submitted, made or publicly communicated to the Company's board of
directors and the Company fails to comply with the requirements of Section 5.3; or {viil) any of
the Acquired Companies or any Represeniative of any of the Acguired Companies shall have
breached any of the provisions set forth in Section 5.3,

Tyler shall have the meaning set forth in Section 1.2{a) of this Agreement.

Web shall mean the World Wide Web.

A9
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Schedule 1 to Exhibit A

Bemard B. Markey
Joseph M. Loughry, [il
Ronald E. Goodrow
Susan D. Falotico
Gilbert O. Santos
Dei King
Wilitam €. Barnetf

L. A. Gomnto, Jr.
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Exhibit B

List of Persons Entering into Tender and Voting Agreement

Tyler Technologies, inc.
Constellation Software, inc.
Bernard B. Markey
Joseph M. Loughry, (i
L.A. Gomnto, Jr.
Ozzie Ramos
Edward A. Moses
George P. Keeley

D. Van R. Morris
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ANNEX |
CONDITIONS OF THE OFFER

Capitalized terms used but not defined herein shall have the meanings set forth in the
Agreement and Plan of Merger (the "Agreement"} of which this Annex | is a parl
Notwithstanding any other provision of the Offer, Acquisition Sub shall not be required fo accept
for payment or, subject to any applicable rules and regulations of the SEC, including Rule 14e-
1{c) under the Exchange Act (relating to Acquisition Sub's obligation to pay for or retumn
tendered shares of Company Common Stock promptly after termination or withdrawal of the
Offer), pay for, and may delay the acceptance for payment of or, subject {0 any applicable rules
and regulations of the SEC, the payment for, any tendered shares of Company Common Stock,
and may amend the Offer consistent with the terms of the Agreement or terminate the Offer and
not accept for payment apy tendered shares of Company Common Stock, if (i) the Minimum
Condition shall not have been satisfied at the time of expiration of the Offer, as it may be
extended, or (i} on any scheduled expiration date any of the following events or circumsiances
shall occur or exist or shall be reasonably determined by Parent or Acquisition Sub to have
occurred or exist:

{a) any waiting period under any applicable antitrust Law or reguiation {including
the HSR Act) or other Law shall not have expired or been terminated or any Consent required
under any applicable antitrust Law or regulation or other Law shall not have been obiained;

(b} (iXx) any of the representations and warranties of the Company set forth in
Section 3.1, 3.2, 3.5(a), 3.5(b), 3.13, 3.15, 3.23, 3.24, 3.25, 3.27, 3.28 (first sentence only),
3.29, or 3.30{c) of the Agreement shall not be true and correct in any material respect as of
such time {(determined without regard to any knowledge or materiality qualifications therein),
except o the exient any such representations and warranties are qualified by a Material
Adverse Effect qualification, in which case any such representations and warranties shall not be
true and comrect in any respect as of such time (other than to the extent any such
representations and warranties expressly relate to an earlier date, in which case any such
representations and warranties shall not be frue and correct in any material respect as of such
earlier date, determined without regard to any knowledge or materiality qualifications therein,
except to the extent any such representations and warranties are qualified by Material Adverse
Effect, in which case any such representations and warranties shall not be true and correct in
any respect as of such earlier date), or {y) any of the representations and warranties of the
Company set forth in the Agreement shall not be true and correct (determined without regard to
any knowledge gqualifications or any materiality or Material Adverse Effect qualifications therein),
as of such time (other than io the extent any such representations and warranties expressly
relate to an earlier date, in which case such representations and warranties shall not be frue
and correct as of such earlier date, determined without regard to any knowledge qualifications
or any materiality or Material Adverse Effect qualifications therein), excepi for purposes of this
subclause {y), to the extent the failure of any such representations and warranties toc be true and
correct, taken together in their entirety, would not, individually or in the aggregate, reasonably
be expected to have a Material Adverse Effect or {ii} the Company shall not have performed and
compilied, in all material respects, with each material covenant or agreement contained in the
Agreement and required to be performed or complied with by it;
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(c) since the date of the Agreement, there shall have occurred any Material
Adverse Effect, or any event shall have occurred or circumstance shall exist that, in combination
with any other events or circumstances, could reasonably be expected to have a Material
Adverse Effect;

{d} any Consent identified In Schedule 3.28, or any other material Consent
required to be obtained in connection with the Offer, the Merger or any of the other transactions
contemplated by the Agreement, shall not have been obtained or shall not be in full force and
effact;

(e} any temporary restraining order, preliminary or permanent injunction or other
order preventing the consummation of the Offer or the Merger or any of the other {fransactions
contemplated by the Agreement shall have been issued by any court of competent jurisdiction
and remain in effect, or there shall be any Law enacted or deemed applicable by a
Governmental Body to the Offer or the Merger or any of the other transactions contemplated by
the Agreement that makes consummation of the Offer, the Merger or any of the cther
transactions contemplated by the Agreement llegal;

(fy there shall be pending or threatened any Proceeding in which a
Govemnmental Body is or is threatened to become a parly or is otherwise involved or either
Parent or the Company shall have received a communication from any Governmental Body in
which such Governmental Body indicates the intention of commencing any Proceeding or taking
any other action: (i) challenging or seeking {o restrain or prohibit the consummation of the Offer
or the Merger or any of the other transactions contemplated by the Agreement; (i) relating to the
QOffer or the Merger or any of the cther fransactions contemplated by the Agreement and
seeking to obtain from Parent or any of the Acquired Companies, any damages or other relief
that may be material 1o Parent or the Acquired Companies; (iii) seeking to prohibit or limit in any
material respect Parent's or Acquisition Sub's abilily to vote, receive dividends with respect io or
otherwise exercise ownership rights with respect to the stock of the Company or the Surviving
Corporation; {iv) that could materially and adversely affect the right of Parent or any of the
Acquired Companies to own the assets or operate the business of the Acquired Companies; or
{v) seeking to compel any of the Acquired Companies, Parent or any Subsidiary of Parent {o
dispose of or hold separate any material assets as a result of the Gffer or the Merger or any of
the other transactions contempiated by the Agreement;

{g) there shall be pending any Proceeding in which, in the reasonable judgment
of Parent, there is a reasonable possibility of an outcome that could have a Material Adverse
Effect or a material adverse effect on Parent: {i) challenging or seeking to restrain or prohibit the
consummation of the Offer or the Merger or any of the other fransactions contemplated by the
Agreement; (ii} relating to the Offer or the Merger or any of the other transactions contemplated
by the Agreement and seeking to obtain from Parent or any of the Acquired Companies, any
damages or other relief that may be material to Parent or the Acquired Companies; {iil} seeking
to prohibit or fimit in any material respect Parent's or Acquisition Sub's ability to vote, receive
dividends with respect to or otherwise exercise ownership rights with respect to the stock of the
Company or the Surviving Corporation; (iv) that would materially and adversely affect the right
of Parent or any of the Acquired Companies, to own the assels or operate the business of any
of the Acquired Companies; or (v) seeking to compel any of the Acquired Companies, Parent or
any Subsidiary of Parent to dispose of or hold separate any material assets as a result of the
Offer or the Merger or any of the other transactions contemplated by the Agreement.

{(h)} there shall have occurred and be continuing: (i) (A) any general suspension
of trading in, or limitation on prices for, securities on The Nasdag Stock Market or NYSE for a
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period in excess of twenty-four {24} hours (excluding any organized halt friggered solely as a
result of a specified decrease in a market index or suspensions or limitations resulting sclely
from physical damage, technological or sofiware breakdowns or malfunctions or interference
with such exchange not related to market conditions) or {B) any decline in any of the Dow Jones
industrial Average, the Standard & Poors Index of 500 Industrial Companies, the Nasdag
Composite index or the Nasdag Compuier and Data Processing Index in excess of 25%
measured from the close of business on the date of the Agreement; (ii} a declaration by a
Governmental Body of a banking moralorium or any suspension of payments in respect of
banks in the Uniled States; (i) an act of terrorism or a commencement of a war, armed
hostililies or other international or national calamity directly or indirectly involving the United
States, which in any case could have a Material Adverse Effect of could materially adversely
affect Parent's or Acquisition Sub's ability to consummate the Offer or the Merger; {iv} any
extraordinary limitation (whether or not mandatory) by any Governmental Body on the extension
of credit generally by banks or other financial institutions; or {v) a change in general financial,
bank or capital market conditions which materially and adversely affects the ability of financial
institutions in the United Stales to extend credit or syndicate loans;

{) the Agreement shall have been terminated in accordance with its terms;
{iy a Triggering Event shall have occurred, or

{k) any Person or “group” {(as defined in the Exchange Act and the rules
promuigated thereunder} of Persons directly or indirectly acquires or agrees fo acquire
beneficial or record ownership of securities representing more than fifteen percent (15%}) of the
outstanding securities of any class of voting securities of the Company;

which in the sole good faith judgment of Parent or Acquisition Sub, in any such case, and
regardless of the circumstances (including any action or inaction by Parent or Acquisition Sub
other than an action or inaction by Parent or Acquisition Sub constituting a material breach of
the Agreement) giving rise to such event or circumstance, makes it inadvisable fo proceed with
the Offer and/or with such acceptance for payment of or payment for shares of Company
Common Stock.

The foregoing conditions are for the sole benefit of Parent and Acquisition Sub and (except for
the Minimum Condition) may be waived by Parent and Acquisition Sub, in whole or in part at
any time and from time to time, in the sole discretion of Parent and Acquisition Sub. The failure
by Parent or Acquisition Sub at any time to exercise any of the foregoing rights shall not be
deemed a waiver of any such right and each such right shall be deemed an ongoing right which
may be asserted at any time and from time 1o time.
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Exhibit B

AMENDED AND RESTATED
ARTICLES OF INCORPORATION
OF
H.T.E., INC.

In accordance with Section 607.1007 of the Florida Business Corporation Act, the
Articles of incorporation of H.T.E., Ine. {the "Corporation”}, as amended and restated to
date, are hereby amended, resiated and superceded in their entirety to read as follows:

ARTICLE |
NAME

The namie of the Corporation shall be: H.T.E., INC,

ARTICLE I
DURATION AND EXISTENCE

The Corporation shall have a perpetual existence.

ARTICLES Hi
PURPQOSE

The Corporation is organized for the purpose of transacting any and all lawful

business, including without limitation, computer services and software, and all business
collateral thereto.

ARTICLE BY . :
PRINCIPAL OFFICE AND MAILING ADDRESS

The principal office and mailing address of this Corporation shall be: 1285
Brummers Lane, Wayne, PA 13087.

ARTICLE V
DIRECTORS

{a) Subject to the provisions of the Florida Business Corporation Act, the
number of directors of the Corporation shall be determined as provided by the bylaws,

b} The beard of directors is hereby specifically authorized to make provisions
for reasonable compensation to its members for their services as directors, and to fix the
basis and conditions upon which such compensation shall be paid. Any director of the
Corporation may also serve the Corporation in any other capacity and receive
compensation therefor in any form.



ARTICEE V|
SHARES

{a) The maximum number of shares of stock that the Corporation is authorized
to issue is 1,000 shares of common stock with a par value of $1.00 per

share of common stock.

{b} Shareholders shall not have preemptive rights.

{c) Sharehclders shall not have cumulative voting rights.
ARTI] Vi o . -
REGH B ENT A TREET A E:

The name and street address of the registered agent of the Corporation is:

C T Corporation System
1200 Scouth Pine Island Road
Plantation, FL 33324

ARTICLE Wiil
INDEMNIFICATION . -

The Corporation shall indemnify to the fullest extent permitted under and in
accordance with the laws of the State of Florida any person who was or is a party or is
threatened to be made a party to any threatened, pending or completed action, suit or
proceeding, whether civil, criminal, administrative or investigative by reason of the fact
that he or she is or was a director or officer of the Corporation, or Is or was serving at the
request of the Corporation as a director, officer, trustee, employee or agent of or in any
other capacity with another corporation, partnership. joint venture, trust or other
enterprise, {an “Indemnified Person”) against expenses {including attorneys' fees},
judgments, fines and amounts paid in settlement actually and reasonably incurred by such
indemnified Person in connection with such action, suit or proceeding, unless such person
breached or failed to perform his or her duties as an officer, director, emplovee or agent of
the Corporation and such breach constitutes:

{1} a violation of criminal law, unless the director, officer, employee or agent had
reasonable cause to believe his conduct was lawful or had no reasonable cause to belisve
his conduct was unlawful:

{2} a transaction from which the director, officer, employee or agent derived an
improper personal benefit, either directly or indirectiy; or



{3) recklessness or an act or omission which was committed in bad faith or with
malicious purpose in a manner exhibiting wanton and willful disregard for human rights,
safety, or property.

A judgment or other final adjudication against a director, officer, empioyee or agent of the .,

Corporation in any criminal proceeding for violation of criminal law shall estop such person
from contesting the fact that his breach or failure to perform constitutes a violation of the
criminal law, but such judgment or other final adjudication shall not estop such person
from establishing that he or she had reasonable cause to believe that his or her conduct
was lawful or had no reasonable cause to believe that his or her conduct was unfawful.

The indemnification provided by this Article Vil shall continue as to an Indemnified Person
who has ceased to be a director or officer or employee or agent and shall inure to the
benefit of the estate, heirs, personal representatives, beneficiaries, executors and
administrators of such person. Al rights to indemnification and advances under this Article
Vil shall be deemed to be a contract between the Corporation and each Indemnified
Person at any time while this Article VIl is in effect. Any repeal or modification of this
Article VI or any repeal or modification of relevant provisions of the Florida Business
Corporation Act or any other applicable laws shall not in any way diminish the rights to
indemnification of such Indemnified Person or the obligations of the Corporation arising
hereunder for claims relating to matters occurring prior to the repeal or modification.

ARTICLE IX :
AMENDMENT -

The Corporation reserves the right to amend or repeal any provisions contained in
these Articles of Incorporation, or any amendment hereto, and any right cenferred upon the
shareholder{s} is subject to this reservation.

ARTICLE X
BYLAWS

The bylaws may be adopted, altered, amended, or repealed by either the
shareholders or the board of directors, but the beoard of directors may not amend or repeal
any bylaws adopted by shareholders if the shareholders specifically prov:de such bylaws
are nol subject to amendment or repeal by the directors.

-Signature Page Follows-



IN WITNESS WHEREOF, these Amended and Restated Articles of Incorporation have
been executed on behalf of HT.E., Inc. by its authorized officer as of March "1, 2003.

H.T.E., INC.

By: ‘47 -
ame: Joseph M. Loughry, lil

Tille: President
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